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QUESTION PRESENTED

Whether, for purposes of Section 365(d) of the Bank-
ruptey Code, the “obligation” of a Chapter 11 debtor un-
der a lease “aris[es]” as soon as the obligation accrues, ra-
ther than when payment becomes due.

D



PARTIES TO THE PROCEEDING
AND CORPORATE DISCLOSURE STATEMENT

Petitioner Avianca Group International Limited is
wholly owned by Abra Group Limited. No publicly held
company holds 10% or more of Abra Group Limited’s
stock.

Petitioner is the successor in interest to Avianca Hold-
ings S.A., which was the debtor and appellant below but
no longer exists as an entity.

Respondents are Burnham Sterling & Company LLC
and Babcock & Brown Securities LLC.
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In the Supreme Court of the United States

No.

AVIANCA GROUP INTERNATIONAL LIMITED,
PETITIONER

.

BURNHAM STERLING & COMPANY LLC;
BABCOCK & BROWN SECURITIES LLC

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

Avianca Group International Limited respectfully pe-
titions for a writ of certiorari to review the judgment of
the United States Court of Appeals for the Second Circuit
in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, la-
20a) is reported at 127 F.4th 414. The opinion of the dis-
trict court (App., infra, 21a-38a) is unreported but availa-
ble at 2023 WL 9016495. The opinion of the bankruptcy
court (App., infra, 39a-58a) is unreported but available at
2023 WL 494255.
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JURISDICTION

The judgment of the court of appeals was entered on
February 3, 2025. On April 17, 2025, Justice Sotomayor
extended the time within which to file a petition for a writ
of certiorari to and including July 3, 2025. The jurisdiction
of this Court is invoked under 28 U.S.C. 1254(1).

STATUTORY PROVISION INVOLVED

Section 365(d) of Title 11 of the United States Code
provides in relevant part:

(2) In a case under chapter 9, 11, 12, or 13 of this title,
the trustee may assume or reject an executory con-
tract or unexpired lease of residential real property or
of personal property of the debtor at any time before
the confirmation of a plan but the court, on the request
of any party to such contract or lease, may order the
trustee to determine within a specified period of time
whether to assume or reject such contract or lease.

(3) The trustee shall timely perform all the obligations
of the debtor, except those specified in section
365(b)(2), arising from and after the order for relief
under any unexpired lease of nonresidential real prop-
erty, until such lease is assumed or rejected, notwith-
standing section 503(b)(1) of this title. The court may
extend, for cause, the time for performance of any
such obligation that arises within 60 days after the
date of the order for relief, but the time for perfor-
mance shall not be extended beyond such 60-day pe-
riod. This subsection shall not be deemed to affect the
trustee’s obligations under the provisions of subsec-
tion (b) or (f) of this section. Acceptance of any such
performance does not constitute waiver or relinquish-
ment of the lessor’s rights under such lease or under
this title.
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(5) The trustee shall timely perform all of the obliga-
tions of the debtor, except those specified in section
365(b)(2), first arising from or after 60 days after the
order for relief in a case under chapter 11 of this title
under an unexpired lease of personal property (other
than personal property leased to an individual primar-
ily for personal, family, or household purposes), until
such lease is assumed or rejected notwithstanding sec-
tion 503(b)(1) of this title, unless the court, after notice
and a hearing and based on the equities of the case,
orders otherwise with respect to the obligations or
timely performance thereof. This subsection shall not
be deemed to affect the trustee’s obligations under the
provisions of subsection (b) or (f). Acceptance of any
such performance does not constitute waiver or relin-
quishment of the lessor’s rights under such lease or
under this title.

STATEMENT

This case presents an important question concerning
the interpretation of the Bankruptcy Code that has di-
vided the courts of appeals. Under Section 365(d)(3) and
(d)(5), a debtor in possession (or trustee) in a Chapter 11
bankruptcy must “timely perform all of the obligations of
the debtor * * * arising from or after” a specified post-
petition date “under an unexpired lease” of certain types
of property “until such lease is assumed or rejected.” 11
U.S.C. 365(d)(5); see 11 U.S.C. 365(d)(3). The question
presented here is when, for purposes of Section 365(d), a
debtor’s “obligation” under a lease “aris[es]”: specifically,
whether it arises as soon as the obligation accrues, rather
than when payment becomes due.

Petitioner is an airline that used respondents’ broker-
age services to lease airplanes. Payment for respondents’



services was structured as a series of periodic payments
over the life of each lease. After petitioner filed a petition
for Chapter 11 bankruptcy, respondents filed multiple
claims in bankruptey court for those payments that came
due after the statutory date set by Section 365(d)(5), as-
serting that they were entitled to payment in full on the
theory that petitioner’s “obligations” to pay “ar[ose]” on
the payments’ due dates. Petitioner objected on the
ground that the obligations “ar[ose]” as soon as they ac-
crued under the terms of the leases—that is, pre-petition.

The bankruptcy court accepted respondents’ view and
determined that respondents were entitled to priority
claims for payments that came due after the statutory
date. The district court affirmed, reasoning that the stat-
utory text, together with the text of the leases, dictated
that petitioner’s obligations arose when each payment
came due. The court of appeals also affirmed, recognizing
a conflict in authority on how best to interpret the statu-
tory text but ultimately holding that Congress’s use of the
phrase “obligations of the debtor,” rather than “claim,”
meant that Congress intended to focus on when payment
was owed rather than when the obligations accrued.

The court of appeals’ decision was erroneous, and it
deepens a circuit conflict on the question whether an obli-
gation first arises when it accrues, as opposed to when
payment becomes due, under Section 365(d)(3) and (d)(5).
Two courts of appeals have held that an obligation arises
when it accrues. But four courts of appeals, including the
court below, have reached the opposite conclusion. Be-
cause this case is an ideal vehicle for resolving the conflict
on an important question of federal law, the petition for a
writ of certiorari should be granted.



A. Background

1. Chapter 11 of the Bankruptcy Code allows busi-
ness entities to seek reorganization when their debts ex-
ceed their assets. See 11 U.S.C. 1101-1195; see also
NLRBv. Bildisco & Bildisco, 465 U.S. 513,517 n.1 (1984).
Although the bankruptey court may direct the appoint-
ment of a trustee to control the estate during the reorgan-
ization proceedings, more commonly the estate remains
under the control of the debtor, which assumes the iden-
tity of a “debtor in possession.” See 11 U.S.C. 1101(1).
The debtor in possession operates the estate and, with
some exceptions not relevant here, has the same substan-
tive rights and duties as a trustee. See 11 U.S.C. 1107(a).

Filing a voluntary petition for Chapter 11 bankruptcy
constitutes an order for relief under the Bankruptcy Code
and triggers an automatic stay. See 11 U.S.C. 301(b),
362(a). The stay bars, among other things, “any act to col-
lect, assess, or recover a claim against the debtor that
arose before the commencement of the case under this ti-
tle” (i.e., the filing of the petition). 11 U.S.C. 362(a)(6).
Section 503(b)(1) provides an exception to the automatic
stay. After notice and a hearing, it permits the debtor in
possession (or trustee) to make administrative payments
for “the actual, necessary costs and expenses of preserv-
ing the estate.” 11 U.S.C. 503(b)(1)(A). Those adminis-
trative expenses are generally limited to payments for
“services rendered after the commencement of the case.”
11 U.S.C. 503(b)(1)(A)@).

2. After filing a petition for Chapter 11 bankruptecy
and receiving authorization to continue operating its busi-
ness, a debtor in possession must decide whether to as-
sume or reject the benefits and obligations of its existing
executory contracts and unexpired leases. See 11 U.S.C.
365(a). A contract is “executory” if “performance is due
to some extent on both sides.” Bildisco & Bildisco, 465



U.S. at 522 n.6 (internal citation omitted). When a debtor
in possession chooses to “assume” a particular contract, it
elects to continue receiving the benefits of that contract
while also obligating itself to the continued performance
of its contractual duties. See Mission Product Holdings,
Inc. v. Tempnology, LLC, 587 U.S. 370, 373-374 (2019). If
the debtor in possession instead chooses to “reject” a con-
tract, it repudiates any further performance of its duties.
See 1d. at 374.

Whether a debtor in possession assumes or rejects a
contract will affect the nature of the claims held by its con-
tractual creditors. When the debtor in possession rejects
a contract, it is deemed to have breached that contract
“immediately before the date of the filing of the petition.”
11 U.S.C. 365(g)(1); see Mission Product Holdings, 587
U.S. at 374. As a result, the counterparty to the contract
has a pre-petition claim against the estate for damages re-
sulting from non-performance and so is placed “in the
same boat as the debtor’s unsecured creditors, who in a
typical bankruptcy may receive only cents on the dollar.”
Mission Product Holdings, 587 U.S. at 374. By contrast,
when the debtor in possession assumes a contract, it must
continue to perform its full obligations pursuant to the
contract—in other words, the counterparty can expect to
receive payment in full as an administrative expense of
the estate. See Bildisco & Bildisco, 465 U.S. at 531-532.

3. Because a substantial amount of time may pass be-
tween the imposition of the automatic stay and a debtor in
possession’s decision to assume or reject a contract, Con-
gress has established rules dictating what happens to
those contracts during the intervening period. See 11
U.S.C. 365(d). Those rules vary depending on the type of
contract in question. As relevant here, for any “unexpired
lease of personal property” (subject to certain exceptions
not at issue here), the estate “shall timely perform all of



the obligations of the debtor * * * first arising from or
after 60 days after the order for relief * * * until such
lease is assumed or rejected.” 11 U.S.C. 365(d)(5). That
provision is modeled on an earlier-enacted provision of the
Bankruptcy Code governing “any unexpired lease of non-
residential real property,” under which the estate “shall
timely perform all the obligations of the debtor * * *
arising from and after the order for relief * * * until
such lease is assumed or rejected.” 11 U.S.C. 365(d)(3).
For purposes of the question presented here, the relevant
language of Section 365(d)(3) and (d)(5) is materially iden-
tical, and it has been interpreted identically across both
provisions. See App., mnfra, 11a & n.4; In re Midway Air-
lines Corp., 406 F.3d 229, 234 (4th Cir. 2005).

As with the assumption of a contract, the effect of Sec-
tion 365(d)(3) and (d)(5) is to create an administrative
claim to the benefit of contractual creditors for “obliga-
tions * * * arising” during the relevant statutory pe-
riod before the contract is assumed or rejected. But un-
like payments made pursuant to an assumed contract or
other administrative expenses, payments owed under
Section 365(d)(3) and (d)(5) are exempt from the require-
ments of Section 503(b)(1) for administrative expenses.

B. Facts And Procedural History

1. Petitioner is one of Latin America’s largest air-
lines. Respondents are companies that petitioner re-
tained to assist in brokering airplane leases on its behalf.
App., infra, 3a-4a.

Beginning in 2014, petitioner engaged respondents for
the purpose of identifying and leasing suitable airplanes
for its use. In all, respondents brokered 20 aircraft leases
for petitioner. Under the terms of the leases, petitioner’s
payments for the brokerage services respondents ren-



dered were structured as “additional rental pay-
ment[s]”’—amounts that petitioner was required to pay
periodically on a preset schedule over the life of the leases.
The terms of the leases rendered those additional rental
payments the unconditional obligations of petitioner, and
they designated the brokers as third-party beneficiaries
with the power to enforce their rights to the payments.
App., infra, 4a, 23a.

2. On May 10, 2020, due to financial distress caused
by the COVID-19 pandemic, petitioner and certain sub-
sidiaries filed a voluntary petition for Chapter 11 bank-
ruptey in the Southern District of New York. As of that
date, respondents had received some but not all of the
payments owed under the leases. App., infra, 3a-5a, 39a.

While its bankruptcy was pending, petitioner operated
its business as a debtor in possession, retaining the au-
thority to decide whether to assume or reject its unex-
pired airplane leases. During that time, petitioner contin-
ued to pay the aircraft’s lessors for rent that came due.
Petitioner, however, did not pay any additional brokerage
fees that came due after the petition date. Over the course
of two years, petitioner ultimately rejected all 20 leases.
App., infra, 3a-5a.

3. Respondents filed multiple proofs of claim in the
bankruptey court, arguing that their claims for brokerage
fees under the leases were entitled to priority treatment
under 11 U.S.C. 365(d)(5). Respondents then moved to
compel payment on the ground that their fees “ar[ose]”
when the additional payments came due under the leases’
schedules, such that fees due at least 60 days after the pe-
tition date were entitled to priority treatment. Petitioner
objected, arguing that its “obligations” to pay respond-
ents “ar[ose]” pre-petition because respondents rendered



all of their brokerage services, and the terms of the “ad-
ditional rental payment|[s]” were set by the leases, before
petitioner filed for bankruptey. App., infra, 5a-6a.

The bankruptey court granted respondents’ motion to
compel payment. App., infra, 39a-58a. It determined that
respondents were entitled to priority treatment based on
“both the plain meaning of [Section 365(d)(5)] and the
commercial realities of the parties’ arrangement.” Id. at
47a. The court reasoned that the statutory text’s referral
“to plural ‘all obligations’ of the debtor ‘arising’ under ‘a
lease’” was a “signal[] that each separate payment re-
quirement under ‘a’ lease constitutes a separate ‘obliga-
tion.”” Ibid. The court noted that, under the terms of the
leases, “no payment was due—and thus the debtor had no
payment obligation as to any future scheduled payment—
until and unless its due date was reached.” Ibid. Accord-
ingly, the court concluded that petitioner’s obligation to
pay the relevant additional rental payments “ar[ose]” on
the dates specified in the lease schedule. Id. at 42a. The
court ordered petitioner to pay respondents over $4.3 mil-
lion. Id. at 6a.

4. The district court affirmed the bankruptcy court’s
order. App., infra, 21a-38a. The district court relied on
similar reasoning, explaining that “[t]he natural reading
of the statute, in concert with the text of the [l]ease
[a]greements, dictates that [petitioner’s] obligation to
make the disputed payments arose when each payment
came due.” Id. at 32a. The court noted that petitioner
could have ensured that respondents were left with an un-
secured pre-petition claim by rejecting the leases within
the 60-day statutory grace period. Id. at 36a-37a.

5. The court of appeals also affirmed. App., infra, la-
20a. In so doing, it recognized a “deep, pre-existing split
of authority regarding the proper method for determining
when a debtor’s obligation arises.” Id. at 11a. The court
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of appeals noted that some courts have taken the view that
the date of accrual is dispositive of whether a claim is en-
titled to priority treatment. Id. at 11a-12a. Meanwhile,
other courts have held that the date at which payment be-
comes due is dispositive. Id. at 12a. The court of appeals
followed the bankruptcy and district courts in adopting
the latter view, determining that additional rental pay-
ments did not arise pre-petition. Id. at 20a.

The court of appeals acknowledged that both parties
had “put forward plausible interpretations of the word
‘arise’ because Section 365(d)(5) does not explicitly specify
when an obligation can be said to have arisen.” App., in-
fra, 13a. But it adopted respondents’ interpretation pri-
marily because it believed that petitioner’s position mir-
rored “the logic for determining whether a contractual
clarm has arisen pre-petition,” whereas Section 365(d)(5)
is framed in terms of “debtor’s obligations” instead of
claims. Id. at 16a. In the court’s view, that difference in
language signaled a difference in meaning. [Ibid. The
court expressed concern that petitioner’s approach im-
posed a “post-petition benefit” requirement that contra-
vened Section 365(d)(5)’s directive that the provision ap-
plied “notwithstanding Section 503(b)(1).” Id. at 16a-17a.

REASONS FOR GRANTING THE PETITION

This case presents the question whether, for purposes
of Section 365(d) of the Bankruptey Code, a Chapter 11
debtor’s obligation under a lease “aris[es]” as soon as the
obligation accrues, rather than when payment becomes
due. That question is the subject of an entrenched conflict
among the courts of appeals. In holding that an obligation
“aris[es]” when payment becomes due, the court of ap-
peals improperly interpreted Section 365(d)(5) to permit
creditors to hold priority claims even for amounts that ac-
crue pre-petition. Only the Court can resolve the conflict
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and correct that flawed interpretation of the Bankruptcy
Code, and this case is an excellent vehicle in which to do
so. The petition for a writ of certiorari should be granted.

A. The Decision Below Conflicts With The Decisions Of
Other Courts Of Appeals

The court of appeals acknowledged a “deep, pre-exist-
ing split of authority” on the question of when a debtor’s
obligation pursuant to a lease “aris[es]” for purposes of
Section 365(d)(3) and (d)(5). App., infra, 11a. Two courts
of appeals, together with numerous lower courts, have
held that a debtor’s obligation arises when it acerues, such
that an obligation that accrues pre-petition cannot be
treated as a priority claim regardless of when payment is
due. By contrast, four other courts of appeals (including
the court below) have held that an obligation arises when
payment becomes due, such that a creditor holds a prior-
ity claim for any portion of a payment that is due on or
after the statutory date regardless of when the obligation
accrued. The resulting conflict warrants the Court’s re-
view.

1. a. The Seventh Circuit adopted the “accrual” ap-
proach in In re Handy Andy Home Improvement Cen-
ters, Inc., 144 F.3d 1125 (1998), holding that Section
365(d)(3) affords priority claims only to those payments
owed pursuant to a lease which first accrued post-petition
and pre-rejection. See id. at 1128. In Handy Andy, the
terms of a commerecial lease between the parties required
the lessee to reimburse the lessor for property taxes that
the lessor paid in the first instance. See id. at 1126-1127.
Although the taxes were assessed well before the lessee
petitioned for bankruptey, the lessor issued an invoice for
reimbursement only after the date specified in Section
365(d)(3). See ibid.
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In an opinion written by Judge Posner, the Seventh
Circuit held that the lessee’s “obligation” arose when the
taxes were assessed, rather than when the lessor issued
the invoices for recovery of the taxes. See 144 F.3d at
1127. That was so because the amount owed became
“fixed irrevocably” on the last day of each tax-assessment
period; the lessee’s obligation to pay the assessed amount
became unconditional on that day. Ibid.

That interpretation, the Seventh Circuit reasoned,
was consistent with the statutory context and history. See
144 F.3d at 1127-1128. The Bankruptcy Code is designed
to “enable the debtor to keep going for as long as its cur-
rent revenues cover its current costs, so that it does not
collapse prematurely because of the weight of its existing
debt.” Id. at 1127. But maintaining the estate as a going
concern requires the participation of other entities on
which the debtor relies to conduct its business. As the
Seventh Circuit explained, the Bankruptcy Code incentiv-
izes most such entities to continue to engage with the
debtor by awarding them “a high priority in the distribu-
tion of [the] debtor’s estate.” Ibid. But for certain ser-
vices that are fundamental to the estate’s preservation,
the Bankruptcy Code takes a firmer hand. For example,
landlords are prohibited from evicting their tenants until
those tenants elect to assume or reject their leases. See
1d. at 1128. Section 365(d)(3) compensates those landlords
by permitting them to “collect the rent fixed in the lease”
during the statutory period. Ibid.

b. In addition, although it did not adopt the “accrual”
approach in so many words, the Sixth Circuit applied the
reasoning of that approach in In re Koewnig Sporting
Goods, Inc., 203 F.3d 986 (2000), which addressed an un-
expired lease in which rent was due in advance of the les-
see’s use of a property. See ud. at 989.
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In Koenig Sporting Goods, the parties had entered
into a lease of commercial property for which rent was due
on the first of each month. See 203 F.3d at 987-988. The
lessee filed bankruptcy before the first of the month, but
rejected the lease shortly after the first of the month and
asserted that Section 365(d)(3) required it to pay only a
prorated amount. See ud. at 988.

The Sixth Circuit held that Section 365(d)(3) required
the debtor in possession to pay the full month’s rent. See
Koenig Sporting Goods, 203 F.3d at 987, 990. The court
reasoned that the debtor “was obligated to pay [the cred-
itor the rent amount] in advance on the first of each
month,” such that the “specific obligation to pay rent for
December 1997 arose on December 1, which was during
the postpetition, prerejection period.” Id. at 989. In that
circumstance, the court explained, requiring full payment
also made good policy sense, because “[t]he debtor alone
was in the position to control [the creditor’s] entitlement
to payment of rent for December” by choosing to reject
the lease before or after rent came due. Ibid. In that
case—involving a “month-to-month, payment-in-advance
lease” where the debtor had “complete control over the
obligation”—the court “believe[d] that equity as well as
the statute favor[ed] full payment to [the creditor].” Ibid.
The Seventh Circuit later reached the same conclusion in
materially identical circumstances, citing the Sixth Cir-
cuit’s decision as well as its own earlier decision in Handy
Andy. See HA-LO Industries, Inc. v. CenterPoint Prop-
erties Trust, 342 F.3d 794, 799-800 (2003).

c. Several other federal courts have adopted the ac-
crual approach. Most notably, the Bankruptcy Appellate
Panel for the Tenth Circuit did so in In re Furr’s Super-
markets, Inc., 283 B.R. 60 (2002). The debtor in that case
received a post-petition bill for three months of rent and
twelve months of tax obligations, almost all of which had
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accrued pre-petition. See id. at 64. Agreeing with the
Seventh Circuit’s “better-reasoned” approach in Handy
Andy, the appellate panel held that Section 365(d)(3) re-
quired the debtor to pay only the portion of the rent and
tax obligations that had accrued after the order for relief.
See id. at 68. The court reasoned that a contrary ap-
proach would give an “unwarranted” meaning to Section
365(d)(3) and “unravel[]” the Bankruptey Code’s carefully
calibrated priority scheme, allowing lessors unfairly to
“leap-frog[] over other unsecured creditors.” Id. at 69.
Many district courts have reached the same conclusion,
see, e.g., In re Door to Door Storage, Inc., No. 17-1385,
2018 WL 1899361, at *2 (W.D. Wash. Apr. 20, 2018); In re
Walliom Schneider, Inc., 175 B.R. 769, 771, 773 (S.D. Fla.
1994); In re Duckwall-Alco Stores, Inc., No. 90-4064, 1992
WL 365326, at *2 (D. Kan. 1992), as have a number of
bankruptey courts, see, e.g., In re Winn-Dixie Stores,
Inc., 333 B.R. 870, 873 (Bankr. M.D. Fla. 2005); In re
Learningsmith, Inc., 263 B.R. 131, 134-135 (Bankr. D.
Mass. 2000); In re Almac’s, Inc., 167 B.R. 4, 8 (Bankr.
D.R.I. 1994).

2. Inaddition to the Second Circuit in the decision be-
low, three other federal courts of appeals (two over dis-
sents) have adopted a “billing” approach, holding that
Section 365(d)(3) and (d)(5) affords priority claims to pay-
ments owed pursuant to leases when the payments be-
come due, regardless of when the underlying obligations
accrued.

a. The Third Circuit adopted the billing approach in
In re Montgomery Ward Holding Corp., 268 F.3d 205
(2001). There, as in Handy Andy, the lessor sought from
the lessee reimbursement for taxes that had acerued pre-
petition but for which the lessor sent invoices following
entry of the order for relief. See id. at 207-208. Creating
an express conflict with the Seventh Circuit’s decision in
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Handy Andy on materially identical facts, the Third Cir-
cuit held that an obligation pursuant to a lease does not
arise when the obligation accrues, but rather when the
lessee “becomes legally obligated to perform,” such that
the debtor-lessee was required to pay the lessor for all
taxes invoiced following the statutory date regardless of
when those taxes had been assessed. Id. at 209, 212 (em-
phasis added).

The Third Circuit reasoned that “the nature of the ‘ob-
ligation’ and when it ‘arises’” must be determined by
“look[ing] to the terms of the lease.” 268 F.3d at 209.
While the Third Circuit was “reluctan[t]” to diverge from
the Seventh Circuit and “acknowledge[d] that proration
was the pre-Code practice,” it nevertheless concluded
that Section 365(d)(3) was “unambiguous” and that “no
other reasonable interpretation” would be consistent with
its text. Id. at 210-211.

Judge Mansmann dissented. In her view, the major-
ity’s approach effectively gave “an unwarranted prefer-
ence to landlords for recovery of ‘prepetition’ debts.” 268
F.3d at 212. Nor did anything in the text bar the adoption
of the accrual approach: while “the terms of the lease de-
termine the obligation,” she noted, “[n]othing in the [stat-
utory] text is inconsistent with the common-sense view
that when an obligation arises may be fixed by its intrinsic
nature and/or by the extrinsic circumstances of its ac-
crual.” Id. at 213. Thus, “[a]n obligation attributable to a
particular time may well be said to ‘arise’ at that time, and
an obligation that accrues over time may be said to ‘arise’
as it accrues, without doing violence to the statutory lan-
guage.” Ibid.

b. The Fourth Circuit reached a similar conclusion in
In re Rose’s Stores, Inc., 155 F.3d 560, 1998 WL 393984
(1998) (unpublished table disposition). Affirming the dis-
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trict court, the Fourth Circuit concluded that rent pay-
ments that “came due under [the] leases after the bank-
ruptey petition had been filed” were “obligations that
arose post-petition by the terms of the contracts,” such
that the debtor was required to pay them under Section
365(d)(3). Id. at *1.

Judge Michael dissented. In his view, “[t]he language
of [Section] 365(d)(3) is ambiguous as to whether an obli-
gation ‘arise[s]’ when the obligation is due to be paid or
when it accrues.” 1998 WL 393984, at *1. But “[t]he over-
all structure of the Bankruptcy Code and the legislative
history both indicate that Congress intended to adopt the
accrual theory,” which had also been “applied by the over-
whelming majority of courts” to have considered the ques-
tion at that time. Ibid.

c. The Eighth Circuit adopted the billing approach in
In re Burival, 613 F.3d 810 (2010). The parties in that
case had entered into a lease for commercial farmland
that divided the annual rent into two payments, one due
in April and the other in December. See id. at 811. The
lessee filed for bankruptcy days before the December
payment was due, but did not reject the lease until well
after. See 1bid. The Eighth Circuit concluded that Sec-
tion 365(d)(3) required the debtor to pay any portion of
rent billed during the statutory period regardless of when
the value of the land was used. See id. at 812-813. The
court reasoned that any reduction based on the extent to
which the property “preserved the estate,” which the
court viewed as otherwise required by Section 503(b)(1),
would “violate the specific language” of Section 365(d)(3),
which requires performance of a debtor’s obligations
“notwithstanding” the requirements of Section 503(b)(1).
Ibid.
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B. The Decision Below Is Incorrect

In this case, the court of appeals held that, despite the
Bankruptcy Code’s general rule that a claim arising pre-
petition may not receive priority treatment, an obligation
pursuant to a lease must give rise to a priority claim when
payment becomes due after the statutory date established
in Section 365(d)(5), regardless of when the obligation ac-
crued. That holding is incorrect.

1. The text, context, and history of Section 365(d)(5)
all favor the accrual approach.

a. The plain text of Section 365(d)(5) requires pay-
ment only of an obligation that accrues during the statu-
tory period. The central point of interpretation is to iden-
tify the point in time at which an “obligation” first
“aris[es].” Dictionary definitions make clear that the ex-
istence of an “obligation” is closely tied to the existence of
a legal requirement to act: thatis, “[a] legal or moral duty
to do or not do something,” Black’s Law Dictionary 1288
(12th ed. 2024), or an “[a]ction, or an act, to which one is
morally or legally * * * bound,” 10 Oxford English Dic-
tionary 648 (2d ed. 1989). To “arise” is “to originate; to
stem (from),” Black’s Law Dictionary 132 (12th ed. 2024),
or “[t]o spring up, come above ground, into the world, into
existence,” 1 Oxford English Dictionary 629 (2d ed. 1989).
Combining those definitions, an obligation can be said to
“originate” or “come into existence” when a source of law
commits a person to act (or not to act).

The statute proceeds to identify the relevant source of
law: an “unexpired lease of personal property” that has
not yet been assumed or rejected. 11 U.S.C. 365(d)(5).
Here, the leases at issue required petitioner to make a se-
ries of payments to respondents for services that respond-
ents “ha[d] already provided,” with the result that peti-
tioner’s “obligations to pay” the relevant fees were “un-
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conditional.” Pet. C.A. Br. 3. Under those terms, peti-
tioner was committed to the specified course of action—to
make payments at certain dates—as of the time of execu-
tion. The relevant obligations thus came into existence at
that time.

b. The statutory context confirms that Section
365(d)(5) requires full payment only of an obligation that
accrues during the statutory period. The Bankruptcy
Code defines a claim as a “right to payment, whether or
not such right is * * * matured,” 11 U.S.C. 101(5)(A),
and directs the bankruptcy court to “determine the
amount of such claim * * * ags of the date of the filing
of the petition,” 11 U.S.C. 502(b). That means that, “[i]f
obligation were interpreted to refer to the entire amount
that matures and becomes payable on a given date, with-
out regard to whether any part of the amount accrued
prepetition,” then Section 365(d)(3) and (d)(5) would “con-
flict with, and constitute * * * exception[s] to, the pro-
visions governing claims.” Learningsmith, 253 B.R. at
134.

Requiring the debtor in possession fully to perform an
obligation that accrued pre-petition would pose a particu-
lar threat to the bankruptcy system’s priority scheme.
See Furr’s Supermarkets, 283 B.R. at 69. Under the
Code, administrative claims are given priority over nearly
all unsecured claims. See 11 U.S.C. 507(2)-(10). But the
billing approach would render some unsecured claims en-
titled to full performance under Section 365(d) (either in
whole or in part), giving them priority even “before pay-
ments to any other administrative claimant or creditor”
and allowing those creditors to “leap-frog[] over other un-
secured creditors.” Furr’s Supermarkets, 284 B.R. at 69.
By contrast, the accrual approach maintains the “over-
arching policy of treating all ereditors within a class (such
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as unsecured pre-petition trade creditors) alike.” Mont-
gomery Ward, 268 F.3d at 213 (Mansmann, J., dissent-
ing).

c. Finally, only the accrual approach is consistent
with the relevant statutory history. In a statement ad-
dressing the bill ereating Section 365(d)(3), Senator Hatch
explained that Congress was seeking to address the prob-
lem of a commercial landlord being “forced to provide cur-
rent services—the use of its property, utilities, security,
and other services—without current payment.” 130
Cong. Rec. 13,068 (May 21, 1984). Congress subsequently
sought to address a similar problem encountered by les-
sors of personal property by enacting Section 365(d)(5),
which was modeled on Section 365(d)(3). See In re
Lakeshore Construction Co. of Wolfeboro, Inc., 390 B.R.
751, 755 (Bankr. D.N.H. 2008). At the time, such lessors
could seek payment only under Section 503(b)(1), which
required notice and a hearing and limited recovery to “an
amount representing the estate’s actual and necessary
use of the property.” In re Midway Airlines Corp., 406
F.3d 229, 237 (4th Cir. 2005).

2. The court of appeals erred by holding that, for pur-
poses of Section 365(d)(5), a debtor’s “obligation” first
“aris[es]” only when payment becomes due.

a. As a preliminary matter, the court of appeals
veered off course when it relied on the phrase “timely per-
form” in Section 365(d)(5). The court reasoned that “the
use of the word ‘perform’ * * * requires the existence
of some presently existing duty that the debtor must ful-
fill.” App., infra, 14a. From there, the court appears to
have concluded that a duty to perform cannot exist before
the date the bill becomes due. Id. at 14a-15a. But that
does not follow, because the statute’s use of the word
“timely” suggests that an obligation might exist both be-
fore and after the specified performance date. After all, if
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timeliness were a necessary quality of the debtor’s obliga-
tion, then the statute’s direction “timely [to] perform” all
“obligations” would be redundant. The statute’s qualifi-
cation that the debtor must “timely perform” obligations
that arise during the statutory period simply underscores
that the debtor’s legal commitment to make payment may
exist even though performance is not yet due.

b. The court of appeals also erred by concluding that
statutory context favored the billing approach. To begin
with, the court of appeals attached significance to Con-
gress’s decision to refer to a debtor’s “obligation,” rather
than to a creditor’s “claim.” See App., infra, 14a-16a. But
the two concepts are closely related. As the court of ap-
peals itself recognized, “a claim will be deemed to have
arisen * * * if the relationship between the debtor and
the creditor contained all of the elements necessary to
give rise to a legal obligation * * * under the relevant
non-bankruptey law.” Id. at 15a (citation omitted). That
a claim and an obligation might arise simultaneously is
thus unsurprising. Nor does the accrual approach con-
flate the two: a creditor’s “claim” will be limited to the
amount of payment that accrued pre-petition, whereas the
“obligation” will more comprehensively cover the debtor’s
legally required duties under the contract regardless of
whether they arise pre-petition or post-petition. The
function of Section 365(d)(3) is to distinguish between pre-
petition and post-petition obligations and to require pay-
ment in full only of obligations that arise during the stat-
utory period.

In addition, the court of appeals posited that, by di-
recting performance of obligations “notwithstanding
[Slection 503(b)(1),” Congress expressly intended to allow
payments for services rendered pre-petition. App., infra,
16-17a (citation and emphasis omitted). But even assum-
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ing that is correct, it is consistent with the accrual ap-
proach, because an obligation can arise in the post-peti-
tion period despite the debtor having received a pre-peti-
tion benefit. Consider, for example, a contract for ser-
vices that contained a conditional warranty clause: party
A shall owe party B payment for repair of a machine only
if the machine continues to operate for 90 days following
the repair. If party A files bankruptcy 20 days following
completion of the repair, it will have received the benefit
of the service pre-petition, but its obligation to pay party
B will not arise until the conditional period has expired 70
days post-petition. As that example illustrates, there is no
tension between the accrual approach and the statutory
exemption from the requirements of Section 503(b)(1).

c. Finally, the court of appeals reasoned that inter-
preting Section 365(d)(3) and (d)(5) to be consistent with
the “pre-1984 practice of prorating payment of a debtor’s
obligation under a lease, regardless of the billing date,”
would improperly disregard Congress’s “clear indication”
that it “intended a departure from past practice.” App.,
mfra, 17a (citation omitted). But that misunderstands the
departure that Congress intended to make. The addition
of Section 365(d)(3) and (d)(5) ensured that a lessor would
be compensated for property that remained subject to the
terms of an unexpired lease without having to give notice,
seek a hearing, or demonstrate that the continued use of
the property was actually “necessary” to “preserving the
estate.” 11 U.S.C. 503(b)(1). There is no evidence that
Congress intended additionally to depart from the accrual
approach and confer priority treatment regardless of
when the obligation accrued. The court of appeals’ deci-
sion was erroneous, and it warrants further review.



22

C. The Question Presented Is Exceptionally Important
And Warrants Review In This Case

The question presented in this case is one of substan-
tial legal and practical importance. This case, which
cleanly presents the question, is an optimal vehicle for the
Court’s review.

1. The Court has long recognized that uniformity is
fundamental to the proper administration of the Bank-
ruptey Code. See, e.g., McKenzie v. Ivving Trust Co., 323
U.S. 365, 369-370 (1945). The Constitution itself acknowl-
edges the importance of uniformity in bankruptcy law,
granting Congress the power “[t]o establish * * * uni-
form Laws on the subject of Bankruptcies.” U.S. Const.
Art. I, § 8§, cl. 4; see Railway Labor Executives’ Associa-
tion v. Gibbons, 455 U.S. 457, 471-472 (1982). Accord-
ingly, this Court routinely grants certiorari to resolve cir-
cuit conflicts over the interpretation of provisions of the
Bankruptcy Code, even where those conflicts are shallow.
See, e.g., Truck Insurance Exchange v. Kaiser Gypsum
Co., 602 U.S. 268 (2024); Harris v. Viegelahn, 575 U.S. 510
(2015); Clark v. Rameker, 573 U.S. 122 (2014).

In addition, the practical consequences of the conflict
on the question presented are significant. The purpose of
Section 365(d)(3)—on which Section 365(d)(5) was mod-
eled—was to ensure “current payment” for “current ser-
vices,” requiring payment of post-petition rent obligations
at the contractual rate up to the point of rejection. 130
Cong. Rec. 13,068 (statement of Sen. Hatch). The accrual
approach best aligns with that purpose because it ensures
that the debtor is not bogged down by obligations that ac-
crued pre-petition. As Judge Posner explained, that ap-
proach “tracks the purpose of giving postpetition credi-
tors a high priority in the distribution of the debtor’s es-
tate” and “enabl[ing] the debtor to keep going for as long
as its current revenues cover its current costs.” Handy
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Andy, 144 F.3d at 1127. “In economic terms, the priori-
tizing of postpetition debt enables the debtor (or trustee)
to ignore sunk costs—treat bygones as bygones—and
continue operating as long as the debtor’s business is
yielding a net economic benefit.” Ibid.

By contrast, the billing approach would thwart that
aim. By requiring full repayment of fees accrued pre-pe-
tition simply because payment happens to become due
during the post-petition statutory period, the billing ap-
proach grants certain creditors a windfall, to the detri-
ment of all other creditors and the viability of the debtor
as a going concern. “No other creditor is put in [that] po-
sition” under Chapter 11. 130 Cong. Rec. 13,068 (state-
ment of Sen. Hatch).

2. This case is the perfect vehicle in which to decide
the question presented. The only issue before the court
of appeals was whether to affirm an order granting a mo-
tion to compel additional rental payments on a priority ba-
sis under Section 365(d)(5). See App., infra, 2a-3a. As the
Second Circuit made clear in the decision below, the sole
“task” before it was “interpreting the text of Section
365(d)(5) to determine when [petitioner’s] obligation to
pay the additional rental payments arose.” Id. at 11la.
And “[t]he parties [did] not dispute the underlying facts
found by the bankruptcy court.” Id. at 3an.1.

Six courts of appeals have now analyzed the question
presented. Those courts have reached different conclu-
sions after substantial analysis. To be sure, the conflict
regarding “the proper method for determining when a
debtor’s obligation arises” first “crystallized in the con-
text of Section 365(d)(3), applicable to leases of real prop-
erty.” App., infra, 11a & n.4. But Section 365(d)(5) was
modeled on Section 365(d)(3); the relevant language in the
two provisions is materially identical; and there is no dis-
pute that the language should be interpreted identically
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for purposes of the question presented. See pp. 6-7, su-
pra.

This case presents a rare opportunity to resolve the
conflict. Appellate review in bankruptcy cases is the ex-
ception, rather than the norm. See Troy A. McKenzie, Ju-
dicial Independence, Autonomy, and the Bankruptcy
Courts, 62 Stan. L. Rev. 747, 782-783 (2010) (noting that
only one out of every 1,580 bankruptcy cases is reviewed
by a court of appeals). Indeed, despite the longstanding
conflict, this petition appears to be the first to present the
question at issue for the Court’s review. A failure to in-
tervene here would risk impairment to both “accuracy and
uniformity in the law of bankruptcy.” In re One20ne
Communications, LLC, 805 F.3d 428, 451 (3d Cir. 2015)
(Krause, J., concurring).

This case thus provides an ideal opportunity to con-
sider and resolve an important question concerning the
interpretation of the Bankruptcy Code that has divided
the federal courts of appeals. This case is exceptionally
well suited for the Court’s review.
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CONCLUSION
The petition for a writ of certiorari should be granted.

Respectfully submitted.

ANNA M. STAPLETON KANNON K. SHANMUGAM
PAUL, WEISS, RIFKIND, WILLIAM T. MARKS
WHARTON & GARRISON LLLP ABIGAIL FRISCH VICE
535 Mission Street, ANNA J. GOODMAN
25th Floor MIKAELA MILLIGAN
San Francisco, CA 94105 PAUL, WEISS, RIFKIND,
WHARTON & GARRISON LLP

2001 K Street, N.W.
Washington, DC 20006

(202) 223-7300
kshanmugam@paulweiss.com

JULY 2025



