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APPENDIX A 
 

THE SUPREME COURT OF THE STATE OF 
ALASKA 

 
Supreme Court Nos. S-18598/18637 

Court of Appeals No. A-13147 
District Court No. 4FA-12-03228 CR 

 
KENNETH J. JOUPPI, 

PETITIONER AND CROSS-RESPONDENT, 
v. 

STATE OF ALASKA, 
RESPONDENT AND CROSS-PETITIONER. 

 
OPINION 

No. 7762 – April 18, 2025 

 
Petition for Hearing from the Court of Appeals of the 

State of Alaska, on appeal from the District Court of the 
State of Alaska, Fourth Judicial District, Fairbanks, 

Patrick S. Hammers, Judge. 

 
Appearances: Robert John, Law Office of Robert 

John, Fairbanks, for Petitioner and Cross-Respondent. 
Donald Soderstrom, Assistant Attorney General, Anchor-
age, and Treg Taylor, Attorney General, Juneau, for Re-
spondent and Cross-Petitioner. Renee McFarland, Assis-
tant Public Defender, and Samantha Cherot, Public 
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Defender, Anchorage, for Amicus Curiae Public De-
fender Agency. 

Before: MAASSEN, Chief Justice, CARNEY, BORGHE-
SAN, and PATE, Justices, and WINFREE, Senior Justice.* 
[HENDERSON, Justice, not participating.] 

PATE, Justice. 

I. INTRODUCTION 

The owner of an airplane was convicted of transporting 
beer into a village that prohibited the importation of alco-
holic beverages. Upon conviction, Alaska law mandated 
forfeiture of the airplane because it had been used to com-
mit the offense. The owner argues that forfeiture of his 
airplane violates the Excessive Fines Clause of the U.S. 
Constitution. We disagree. 

This case comes to us by way of a petition and cross-
petition to review a decision by the court of appeals. The 
court of appeals had vacated the trial court’s ruling that 
the forfeiture was unconstitutionally excessive, remand-
ing for further fact finding because it concluded the trial 
court failed to correctly apply the test for excessive fines 
articulated by the United States Supreme Court in 
United States v. Bajakajian.1 We conclude that the court 
of appeals analyzed many of the issues in this case cor-
rectly, but we disagree with its conclusion that further 
fact-finding by the trial court is necessary. 

We hold, as a matter of law, that the owner of the air-
plane failed to establish that forfeiture would be unconsti-
tutionally excessive. Forfeiture of the airplane consti-
tuted a fine within the meaning of the Excessive Fines 

 
* Sitting by assignment made under article IV, section 11 of 

the Alaska Constitution and Alaska Administrative Rule 23(a). 
1 524 U.S. 321, 324, 337-40 (1998). 
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Clause, and application of the factors identified in Ba-
jakajian demonstrates that the forfeiture is not grossly 
disproportional to the gravity of the harm caused by the 
offense. The owner failed to preserve his other argu-
ments, and we do not address their merits. Because we 
hold that full forfeiture is permissible under these circum-
stances, we do not decide whether the relevant forfeiture 
statute allows partial forfeiture. We remand to the court 
of appeals for further proceedings consistent with this 
opinion. 

II. FACTS AND PROCEEDINGS 

Kenneth Jouppi owned an airplane that he piloted on 
behalf of his air taxi company, KenAir LLC. After a jury 
trial, Jouppi and KenAir were convicted of transporting 
beer by airplane from Fairbanks into the village of Bea-
ver, a “local option community” that has prohibited the 
importation, sale, and possession of alcoholic beverages 
(colloquially, a “dry village”).2 Following Jouppi’s 

 
2 See AS 04.11.491(b) (“If a majority of the persons voting on the 

question vote to approve the option, an established village shall exer-
cise a local option to prohibit . . . (3) the sale and importation of alco-
holic beverages; or (4) the sale, importation, and possession of alco-
holic beverages.”); AS 04.11.499(a) (“If a majority of the voters vote 
to prohibit the importation of alcoholic beverages . . . , a person, be-
ginning on the first day of the month following certification of the re-
sults of the election, may not knowingly send, transport, or bring an 
alcoholic beverage into the . . . established village, unless the alcoholic 
beverage is sacramental wine [and several other conditions are satis-
fied].”); AS 04.11.499(c)(3) (“[In AS 04.11.499,] ‘transport’ means to 
ship by any method, and includes delivering or transferring or at-
tempting or soliciting to deliver or transfer an alcoholic beverage to be 
shipped to, delivered to, or left or held for pickup by any person.”); AS 
04.16.200(e) (noting that first or second violation of AS 04.11.499(a) is 
“a class A misdemeanor if the quantity of alcoholic beverages is less 
than 10 and one-half liters of distilled spirits or 24 liters of wine, or 
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conviction and sentencing, the State appealed the trial 
court’s decision declining to order the forfeiture of his air-
plane on statutory grounds, in what we refer to as Jouppi 
I.3 After a remand the trial court again declined to order 
forfeiture of the airplane, this time on constitutional 
grounds. The State appealed a second time in what we re-
fer to as Jouppi II.4 

A. Jouppi I Proceedings 

Evidence at trial showed that in April 2012, Jouppi 
loaded the equivalent of three cases of beer into his air-
plane for a customer who had chartered his company’s 
services to fly from Fairbanks to Beaver. The jury heard 
conflicting evidence about how the beer was packed and 
how much of it would have been visible to Jouppi. Some 
testimony and exhibits indicated that at least one six-pack 
of beer was packed only in a grocery bag and would have 
been in plain view to Jouppi as he was loading the airplane. 
Jouppi and his passenger both testified that the airplane’s 
cargo, including the beer, was packed in closed boxes ex-
cept for four loose twelve-packs of soda. And Jouppi pro-
fessed that he never opened the boxes. But a state trooper 
testified that he observed Jouppi opening and closing 
boxes while loading the airplane and opined that Jouppi 
had to be turning a blind eye to the boxes’ contents be-
cause it would have been impossible not to see that there 
was alcohol being loaded into the airplane. 

The court instructed the jury that it should return a 
guilty verdict only if it found beyond a reasonable doubt 

 
either a half-keg of malt beverages or 12 gallons or more of malt bev-
erages in individual containers”). 

3 State v. Jouppi (Jouppi I), 397 P.3d 1026 (Alaska App. 2017). 
4 State v. Jouppi (Jouppi II), 519 P.3d 653 (Alaska App. 2022). 
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both that Jouppi or KenAir LLC “knowingly sent, trans-
ported, or brought less than 12 gallons of malt beverage 
into the village of Beaver” and that Beaver was a dry vil-
lage. It also instructed that the term “transport” includes 
“attempting or soliciting to deliver or transfer” and that 
“a party acts ‘knowingly’ . . . when any failure to possess 
actual knowledge was due to the party’s deliberate igno-
rance.” The form on which the jury ultimately returned 
its guilty verdict did not call for any findings regarding 
the quantity or volume of alcoholic beverages involved in 
the offense. 

The court sentenced Jouppi to 180 days in jail with 
177 suspended, a $3,000 fine with $1,500 suspended, and 
three years of probation. It sentenced KenAir LLC to a 
$10,000 fine with $8,500 suspended and three years of 
probation. As conditions of probation, the court ordered 
Jouppi and his company not to transport alcoholic bever-
ages into any dry village and ordered Jouppi not to con-
sume or possess alcoholic beverages in any such commu-
nity. The court also ordered both Jouppi and his company 
to forfeit their interests in the airplane used in the com-
mission of the offense,5 stating on the record that it did not 
impose the forfeiture “lightly” but thought it was “re-
quired to” impose forfeiture under the circumstances. On 
reconsideration, the trial court found that the statute did 
not authorize the forfeiture of Jouppi’s aircraft because 
the State had seized the alcohol before Jouppi left Fair-
banks, meaning that he had not actually “imported” any 
beer into a dry village. The State appealed the trial 

 
5 See AS 04.16.220(a)(3)(C) (providing that “aircraft, vehicles, or 

vessels used to transport or facilitate the transportation of . . . alcoholic 
beverages imported into a municipality or established village in viola-
tion of AS 04.11.499(a)” are “subject to forfeiture”). 
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court’s forfeiture ruling, as modified on reconsideration, 
and the court of appeals reversed, holding that the statute 
required the court to order the forfeiture of the airplane.6 
The court of appeals reasoned that because the airplane 
was used to facilitate the transportation of alcohol im-
ported into a dry village — even though the alcohol was not 
actually delivered — the statute mandates forfeiture.7 

B. Jouppi II Proceedings 

On remand to the trial court, Jouppi moved for a decla-
ration that forfeiture of the airplane would be an excessive 
fine in violation of the United States Constitution8 and the 
Alaska Constitution.9 The trial court held an eviden-
tiary hearing and later granted Jouppi’s motion, agree-
ing that under the circumstances, the forfeiture consti-
tuted an excessive fine. 

The trial court found that Jouppi, rather than his com-
pany, owned the airplane and that the airplane was worth 
$95,000. It observed that the value of the airplane was 

 
6 Jouppi I, 397 P.3d at 1035-36. 
7 Id. at 1033-36; see also AS 04.16.220(i) (“Upon conviction for a 

violation of . . . 04.11.499(a) . . . the court shall . . . order the forfeiture 
of an aircraft [used to transport or facilitate the transportation of al-
cohol imported into a dry village] to the state . . . . ”). 

8 See U.S. Const. amend. VIII (“Excessive bail shall not be re-
quired, nor excessive fines imposed, nor cruel and unusual punish-
ments inflicted.”). 

9 See Alaska Const. art. I, § 12 (“Excessive bail shall not be re-
quired, nor excessive fines imposed, nor cruel and unusual punish-
ments inflicted. Criminal administration shall be based upon the 
following: the need for protecting the public, community condemna-
tion of the offender, the rights of victims of crimes, restitution from 
the offender, and the principle of reformation.”). 
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“nine and a half times the maximum fine” of $10,000 that 
could have been imposed on Jouppi.10 

The trial court stated that “[t]he evidence estab-
lishe[d] that there were approximately seventy two beers 
on the airplane” and found that Jouppi “was ‘willfully 
blind’ with respect to six beers that were clearly visible 
inside a plastic grocery bag.” It “assume[d], without de-
ciding, that [Jouppi’s] culpability extend[ed] to all of the 
beer” on the airplane and found that “[t]he gravity of Mr. 
Jouppi’s offense consists of his having attempted to bring 
approximately 1,152 ounces of beer to a local option com-
munity.” It also found that this quantity of beer “could 
have plausibly all been intended for his passenger’s per-
sonal consumption, or her family’s personal consump-
tion.” The court stated that Jouppi’s offense was “seri-
ous” but “not nearly as egregious as other conduct that 
could result in mandatory forfeiture of a plane under the 
applicable statutes.” For these reasons, it concluded that 
forfeiture of the airplane would be an unconstitutionally 
excessive fine because it would be “grossly disproportion-
ate to the gravity of the offense.” 

The State appealed the trial court’s decision, and the 
court of appeals vacated and remanded.11 The court of 
appeals concluded that the trial court had not correctly 
applied the test for excessiveness articulated in the Su-
preme Court’s decision in United States v. Bajakajian12 

 
10 The maximum fine that could have been imposed upon convic-

tion of a class A misdemeanor for an individual was $10,000. Former 
AS 12.55.035(b)(5) (2013). The maximum fine for a defendant or-
ganization such as KenAir LLC was $500,000. AS 12.55.035(c)(1)(B). 

11 Jouppi II, 519 P.3d 653, 656, 669 (Alaska App. 2022). 
12 524 U.S. 321, 324 (1998). 
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when deciding whether the forfeiture of the airplane was 
“grossly disproportional to the gravity of the offense.”13 

The court of appeals also concluded that whether 
Jouppi’s conduct was “related to, or comprised part of, 
other illegal activities” was relevant to the excessive-fines 
analysis and that the trial court erred by declining to hear 
evidence the State had offered on that issue.14 And the 
court of appeals concluded that the trial court erred by 
analyzing the harm from Jouppi’s offense without consid-
ering what would have happened if troopers had not 
stopped him.15 It therefore directed the trial court to con-
duct additional fact-finding and legal analysis on remand, 
including “a fuller application of the Bajakajian fac-
tors.”16 The court of appeals also directed the trial court 
to consider “whether forfeiture of the airplane would de-
prive Jouppi of his ability to earn a livelihood.”17 Finally, 
the court of appeals directed that if the trial court con-
cluded that complete forfeiture of Jouppi’s airplane would 
be unconstitutionally excessive, it should “then address 
the State’s argument that a partial forfeiture should be 
ordered.”18 

Judge Mannheimer filed an opinion concurring in part 
and dissenting in part.19 His concurrence provided an ex-
tensive historical analysis of the Excessive Fines Clause of 
the Eighth Amendment as well as Alaska’s statutory 

 
13 Jouppi II, 519 P.3d at 659-64. 
14 Id. at 661-62. 
15 Id. at 662-64. 
16 Id. at 664. 
17 Id. at 664-65. 
18 Id. at 666. 
19 See id. at 669-99 (Mannheimer, J., concurring in part and 

dissenting in part). 
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forfeiture provision.20 He agreed with the court of ap-
peals’ conclusion that the trial court failed to apply the 
test articulated in Bajakajian, but he concluded the rec-
ord showed that the fine was not excessive as a matter of 
law; he therefore would have reversed the trial court and 
directed it to order the forfeiture of the airplane.21 

C.  Petition And Cross-Petition For Hearing 

Jouppi petitioned for hearing,22 arguing that the court 
of appeals should have affirmed the trial court’s decision 
on the merits and held that a criminal forfeiture based on 
judicial fact-finding about the gravity of the offense would 
violate his right to a trial by jury. He also argued that the 
court of appeals erred by directing the trial court to con-
sider on remand whether the forfeiture statute allows for 
a partial forfeiture of his airplane if complete forfeiture 
would be an unconstitutionally excessive fine.23 

The State filed a response and cross-petition24 for 
hearing in which it argued that the court of appeals erred 
by remanding this case and that it should have reversed 
the trial court’s ruling — holding categorically that the 
complete forfeiture of Jouppi’s airplane is constitutional 
— for the reasons that Judge Mannheimer stated in his 
partial concurring opinion. The State also argued that 
there is no right to a jury trial on the issue of the gravity 

 
20 Id. 
21 See id. at 697-99. 
22 See Alaska R. App. P. 302(a), 304. 
23 See AS 04.16.220(i)(1) (requiring court to order forfeiture of de-

fendant’s aircraft upon conviction for aircraft-facilitated alcohol im-
portation offense). 

24 See Alaska R. App. P. 302(a), 304. 
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of the offense for purposes of analysis under the Exces-
sive Fines Clause. 

We granted in part both Jouppi’s petition and the 
State’s cross-petition. The Public Defender Agency filed 
a brief as amicus curiae and participated in the oral argu-
ment along with the parties.25 

III. STANDARD OF REVIEW 

We apply our independent judgment to questions of 
law, including questions of constitutional and statutory in-
terpretation.26 “The factual findings made by [the trial 
court] in conducting the excessiveness inquiry” under the 
Excessive Fines Clause of the Eighth Amendment to the 
United States Constitution “must be accepted unless 
clearly erroneous.”27 But “whether a fine is constitution-
ally excessive calls for the application of a constitutional 
standard to the facts of a particular case, and in this con-
text de novo review of that question is appropriate.”28 

IV. DISCUSSION 

The bulk of our analysis begins — and ends — with 
Jouppi’s argument that the forfeiture of his airplane vio-
lates the Excessive Fines Clause of the Eighth Amend-
ment. We hold that the forfeiture does not violate the Ex-
cessive Fines Clause because it is not grossly dispropor-
tional to the gravity of the harm caused by Jouppi’s alco-
hol importation offense. Because Jouppi failed to pre-
serve his arguments pertaining to excessive fines under 
the Alaska Constitution and the right to a jury trial under 

 
25 We thank the Agency for its helpful briefing and argument in 

this appeal. 
26 State v. Recall Dunleavy, 491 P.3d 343, 354 (Alaska 2021). 
27 United States v. Bajakajian, 524 U.S. 321, 337 n.10 (1998). 
28 Id. 
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the Sixth Amendment and the Alaska Constitution, we 
decline to address them. And, in light of our holding, we do 
not need to address the State’s argument that a partial for-
feiture of Jouppi’s airplane is permissible under the for-
feiture statute. 

A. The Forfeiture Of Jouppi’s Airplane Does Not 
Violate The Eighth Amendment. 

The Eighth Amendment to the United States Consti-
tution prohibits the imposition of “excessive fines.”29 This 
prohibition is incorporated against the states through the 
Due Process Clause of the Fourteenth Amendment.30 
Under the Supreme Court’s decision in Bajakajian, an 
excessive fines challenge requires a two-step analysis.31 
First, we must determine whether the challenged forfei-
ture is a “fine” within the meaning of the Excessive Fines 
Clause.32 A forfeiture is a fine if it constitutes a “punish-
ment” for an offense rather than serving a purely reme-
dial purpose.33 Second, assuming that the forfeiture is a 
fine, we must then conduct a proportionality analysis, us-
ing factors identified in Bajakajian to determine whether 

 
29 U.S. Const. amend. VIII (“Excessive bail shall not be required, 

nor excessive fines imposed, nor cruel and unusual punishments in-
flicted.”). 

30 Timbs v. Indiana, 139 S. Ct. 682, 687-89 (2019). 
31 524 U.S. at 327-34. 
32 Id. 
33 Id. at 328-32; see also Austin v. United States, 509 U.S. 602, 

610 (1993) (“[A] civil sanction that cannot fairly be said solely to serve 
a remedial purpose, but rather can only be explained as also serving 
either retributive or deterrent purposes, is punishment, as we have 
come to understand the term.” (quoting United States v. Halper, 490 
U.S. 435, 448 (1989))). 
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the forfeiture is unconstitutionally excessive compared to 
the gravity of the offense.34 

1. The forfeiture of Jouppi’s airplane is a 
“fine” within the meaning of the Eighth 
Amendment because it was imposed as a 
punishment. 

Under Bajakajian only forfeitures that are punitive 
in nature are considered “fines” subject to a proportion-
ality review.35  By contrast, nonpunitive forfeitures — 
those that serve a remedial purpose — are not subject to 
Eighth Amendment scrutiny.36 Nonpunitive forfeitures 
historically include those sought in civil in rem proceed-
ings against the property.37 For the reasons explained be-
low, we conclude that the forfeiture of Jouppi’s airplane is 
punitive. 

Civil in rem forfeitures were traditionally brought 
against property used in the commission of a crime by re-
sort to a legal fiction that the property was “guilty and 
condemned as though it were conscious instead of inani-
mate and insentient.”38 In an in rem proceeding, the for-
feiture is not part of the punishment for a criminal of-
fense.39 The conduct of the property owner is irrelevant; 
an entirely innocent owner may be forced to forfeit the 

 
34 524 U.S. at 334-43. 
35 Id. at 328 (“Forfeitures — payments in kind — are thus ‘fines’ 

if they constitute punishment for an offense.”). 
36 Id. at 330-31; Tyler v. Hennepin County, Minnesota, 143 S. Ct. 

1369, 1381 (2023) (Gorsuch, J., concurring) (citing Austin v. United 
States, 509 U.S. 602, 610 (1993)). 

37 Bajakajian, 524 U.S. at 330. 
38 Waterloo Distilling Corp. v. United States, 282 U.S. 577, 581 

(1931). 
39 Id. 
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property if it were used to commit a crime.40 For example, 
the government has sought forfeiture against goods ille-
gally imported into the country,41 vehicles used for drug 
trafficking,42 and stolen art.43 

The State’s lead argument on appeal is that the forfei-
ture of Jouppi’s airplane is “immune” from a proportion-
ality analysis under the Excessive Fines Clause because 
the airplane is an “instrumentality” that Jouppi used to 
commit the crime. Because similar property would histor-
ically have been subject to civil forfeiture in an in rem pro-
ceeding against the property itself without regard for 
proportionality, the State argues that the multi-factor 
proportionality analysis described in Bajakajian does not 
apply here. 

However, as the court of appeals correctly concluded, 
the forfeiture of Jouppi’s airplane is not analogous to the 
traditional civil in rem forfeitures that the Court sug-
gested were nonpunitive.44 In Bajakajian the Court iden-
tified four “hallmarks” that distinguish nonpunitive for-
feitures from punitive forfeitures.  The hallmarks are 
(1) whether the government has “proceeded against the 

 
40 See, e.g., Origet v. United States, 125 U.S. 240, 246 (1888) (“The 

person punished for the offense may be an entirely different person 
from the owner of the merchandise, or any person interested in it. 
The forfeiture of the goods of the principal can form no part of the 
personal punishment of his agent.”). 

41 See, e.g., United States v. An Antique Platter of Gold, 184 F.3d 
131, 133-34 (2d Cir. 1999) (involving antique gold platter imported 
with fraudulent customs form). 

42 See, e.g., Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 
663, 665 (1974) (involving yacht used to transport marijuana). 

43 See, e.g., United States v. Portrait of Wally, 663 F. Supp. 2d 
232, 250-53 (S.D.N.Y. 2009) (involving stolen painting). 

44 See Jouppi II, 519 P.3d 653, 659 (Alaska App. 2022). 
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[property] itself” or has “instead sought and obtained a 
criminal conviction of [the] respondent personally,” (2) 
whether the forfeiture “serves [a] remedial purpose,” (3) 
whether the forfeiture “is designed to punish the of-
fender,” and (4) whether the forfeiture “can[] be imposed 
upon innocent owners.” 45 

The forfeiture of Jouppi’s airplane bears none of the 
hallmarks of an in rem proceeding identified in Ba-
jakajian. The first hallmark — whether the government 
proceeded against the property in rem or against the de-
fendant in personam — strongly indicates that the forfei-
ture is punitive. While the State could have sought forfei-
ture against the airplane in an in rem proceeding,46 it did 
not. The State’s argument that the forfeiture is immune 
from excessive fines scrutiny because the State could 
have proceeded against the airplane in rem, as an instru-
mentality of the crime, is indistinguishable from an argu-
ment rejected by the Court in Bajakajian. 

In Bajakajian the defendant was convicted of willfully 
failing to report the transfer of more than $10,000 in cur-
rency out of the United States.47 The government argued 
that the Eighth Amendment permitted forfeiture of the 
entirety of the defendant’s $357,144 in unreported cur-
rency because it was an “instrumentality” of the crime.48 
The Court responded that it was irrelevant whether the 
currency was an instrumentality of the crime because the 
government pursued criminal sanctions in personam 

 
45 United States v. Bajakajian, 524 U.S. 321, 331-32 (1998). 
46 See AS 04.16.220(d)(2); see also Jouppi II, 519 P.3d at 674 

(Mannheimer, J., concurring in part and dissenting in part) (high-
lighting relationship between in personam and in rem forfeitures). 

47 Bajakajian, 524 U.S. at 335. 
48 Id. at 333, 335. 
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against the defendant, rather than proceeding in rem 
against the currency.49 Because the proceeding was in 
personam, the forfeiture of the currency was punitive.50 
The State’s argument in this case is indistinguishable: 
forfeiture was imposed as a mandatory criminal sanction 
following Jouppi’s in personam conviction. 

The remaining hallmarks also indicate that the forfei-
ture of Jouppi’s airplane is punitive. Under the second 
and third hallmarks, the forfeiture does not serve “the re-
medial purpose of compensating the Government for a 
loss,” and the forfeiture is designed “to punish the of-
fender.”51 As Judge Mannheimer explained in his concur-
rence, the legislative history of the forfeiture statute 
demonstrates that the legislature designed the forfeiture 
provision to penalize and deter the use of aircraft to 
smuggle alcohol into dry villages,52 not to compensate the 
government for losses sustained. Moreover, the fourth 
hallmark heavily indicates that the forfeiture is punitive 
because, under the terms of the statute, forfeiture cannot 
be imposed against an innocent property owner.53 And as 

 
49 Id. 
50 Id. 
51 Id. at 329, 332. For example, the Court in Bajakajian found that 

forfeiture of the defendant’s $357,144 in unreported currency would 
not compensate the government for its asserted informational loss. 
Id. at 329. 

52 See Jouppi II, 519 P.3d 653, 678-81 (Alaska App. 2022) (Mann-
heimer, J., concurring in part and dissenting in part) (concluding that 
legislative history demonstrates that legislature “viewed the manda-
tory forfeiture of aircraft as a severe but necessary penalty to punish 
and deter the smuggling of alcoholic beverages into rural Alaska”). 

53 See AS 04.16.220(e). To successfully defend against forfeiture, 
the owner of the property must show that he (1) was not a party to 
the violation, (2) did not have knowledge that the property was used 
in violation of the law, and (3) did not have knowledge that the person 
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the Court emphasized in Bajakajian, traditional nonpu-
nitive forfeitures could be imposed against an entirely in-
nocent owner of the property.54 

In sum, all four hallmarks identified by the Court in 
Bajakajian support our conclusion that the forfeiture of 
Jouppi’s airplane was a punitive sanction — and, thus, a 
“fine” under the Eighth Amendment. Accordingly, we 
proceed to the second step of Excessive Fines Clause 
analysis to determine whether the forfeiture is unconsti-
tutionally excessive. 

2. The forfeiture of Jouppi’s airplane is not an 
excessive fine because it is not grossly dis-
proportional to his offense. 

The second step of analysis under the Excessive Fines 
Clause requires us to determine whether the forfeiture 
was “excessive.”55 The Court has emphasized that the 
“touchstone” of the excessiveness inquiry is proportional-
ity: “The amount of the forfeiture must bear some rela-
tionship to the gravity of the offense that it is designed to 
punish.”56 If the forfeiture is “grossly disproportional” to 

 
who committed the violation previously committed other violations of 
the statute or had a criminal record of prior violations of the statute. 
Id. 

54 Bajakajian, 524 U.S. at 330; see also Origet v. United States, 
125 U.S. 240, 246 (1888) (“The [statute] does not say that the merchan-
dise shall be forfeited only on the conviction of some offender, whether 
the owner of the merchandise or one of the other persons named in the 
[statute]. The person punished for the offense may be an entirely dif-
ferent person from the owner of the merchandise, or any person in-
terested in it.”). 

55 See Bajakajian, 524 U.S. at 334-43; Jouppi II, 519 P.3d at 658. 
56 Bajakajian, 524 U.S. at 334. 
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the gravity of the offense committed, then the forfeiture 
is unconstitutionally excessive.57 

At the outset, in Bajakajian the Court identified two 
important principles that guide our proportionality analy-
sis. First, the legislature is primarily responsible for de-
termining the appropriateness of the penalties available 
for a particular criminal offense.58 Second, because any 
judicial assessment of the gravity of an offense is inher-
ently imprecise, gross disproportionality (as opposed to 
strict proportionality) is the standard for excessiveness.59 
Thus, when the offender is within the “class of persons for 
whom the statute was principally designed,” courts owe 
some deference to legislative assessments of the propor-
tionality of the penalty.60 

The Court in Bajakajian derived this standard from 
Cruel and Unusual Punishments Clause61 decisions, 

 
57 Id. 
58 Id. at 336. 
59 Id. 
60 Id. at 336, 338 (citing Solem v. Helm, 463 U.S. 277, 290 (1983)). 

The State argues that courts must defer to legislative determinations 
on proportionality. The State goes too far. Courts are not required 
to give dispositive weight to legislative determinations. Because “no 
penalty is per se constitutional,” courts have an independent duty to 
weigh the proportionality of statutorily prescribed punishments even 
as they extend “substantial deference to the broad authority that leg-
islatures necessarily possess in determining the types and limits of 
punishments for crimes.” Solem, 463 U.S. at 290; see also Grant ex 
rel. United States v. Zorn, 107 F.4th 782, 800 (8th Cir. 2024) (quoting 
Yates v. Pinellas Hematology & Oncology, P.A., 21 F.4th 1288, 1318, 
1323 (11th Cir. 2021) (Newsom, J., concurring)). 

61 U.S. Const. amend. VIII (“Excessive bail shall not be required 
. . . nor cruel and unusual punishments inflicted.”). 
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including Solem v. Helm62 and Rummel v. Estelle,63 that 
emphasized the importance of deference to legislative 
judgments about appropriate punishments.64 Those deci-
sions also made clear that gross disproportionality chal-
lenges should rarely succeed and that courts can often re-
ject such challenges without engaging in extensive analy-
sis.65 

State and federal courts applying the Bajakajian de-
cision have distilled several factors that the Court identi-
fied as relevant in determining whether a forfeiture is 
grossly disproportional. The factors include: (1) the na-
ture and extent of the defendant’s crime and its relation 
to other criminal activity, (2) whether the defendant falls 
among the class of persons for whom the statute was prin-
cipally designed, (3) the other penalties that might be im-
posed on the defendant under the applicable provisions of 
law, and (4) the nature and extent of the harm caused by 
the defendant’s offense.66 These factors are nonexhaus-

 
62 463 U.S. at 290. 
63 445 U.S. 263, 271 (1980). 
64 See, e.g., Solem, 463 U.S. at 290 (“Reviewing courts, of course, 

should grant substantial deference to the broad authority that legis-
latures necessarily possess in determining the types and limits of pun-
ishments for crimes .  .  .  . ”); Rummel, 445 U.S. at 275-76 
(“[T]he lines to be drawn [when measuring proportionality] are in-
deed ‘subjective,’ and therefore properly within the province of legis-
latures, not courts.”). 

65 See Solem, 463 U.S. at 290 n.16 (“[A] reviewing court rarely 
will be required to engage in extended analysis to determine that a 
sentence is not constitutionally disproportionate.”); Rummel, 445 
U.S. at 272 (“Outside the context of capital punishment, successful 
challenges to the proportionality of particular sentences have been 
exceedingly rare.”). 

66 United States v. Bajakajian, 524 U.S. 321, 334-44 (1998); see 
also State v. Grocery Mfrs. Ass’n, 502 P.3d 806, 812 (Wash. 2022); 
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tive, and courts are free to consider other factors relevant 
to the proportionality of the forfeiture to the gravity of 
the offense.67 We address each factor in turn. 

First is the nature and extent of the defendant’s crime 
and its relation to other criminal activity.68 In Bajakajian 
the defendant was convicted only of failing to report his 
currency.69 The Supreme Court found that this weighed 
against the constitutionality of the forfeiture because it 
was isolated and unconnected to other criminal activity.70 
The Court also noted that Bajakajian failed to report the 
currency “because of fear stemming from cultural differ-
ences” — because the defendant “[grew] up as a member 
of the Armenian minority in Syria, [and] had a distrust for 
the Government” — not for a nefarious purpose.71 While 
Jouppi was convicted of only one instance of alcohol im-
portation unconnected to other criminal activity, the na-
ture and extent of the crime is more serious than 

 
United States v. Beecroft, 825 F.3d 991, 1000-01 (9th Cir. 2016); 
United States v. Viloski, 814 F.3d 104, 110-11 (2d Cir. 2016). 

67 United States v. Mackby, 339 F.3d 1013, 1016 (9th Cir. 2003) 
(“Bajakajian does not mandate the consideration of any rigid set of 
factors . . . .”); see also Collins v. SEC, 736 F.3d 521, 527 (D.C. Cir. 
2013) (observing that factors derived from Bajakajian “hardly estab-
lish a discrete analytic process”); Reese v. Triborough Bridge & Tun-
nel Auth., 91 F.4th 582, 589 (2d Cir. 2024) (noting that Bajakajian fac-
tors are “not exhaustive” of factors courts may consider); Viloski, 814 
F.3d at 110 (same); United States v. Wagoner Cnty. Real Est., 278 
F.3d 1091, 1101 (10th Cir. 2002) (describing “catalog of factors” used 
to assess proportionality as “not ‘necessarily exclusive’” (quoting 
United States v. 829 Calle De Madero, 100 F.3d 734, 738 (10th Cir. 
1996))). 

68 Bajakajian, 524 U.S. at 338-39. 
69 Id. 
70 Id. 
71 Id. at 326 (internal quotation marks omitted). 
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Bajakajian’s. He knowingly transported a six-pack of al-
cohol in plain view while acting in his professional ca-
pacity as the operator of an air taxi company and the pilot 
of the airplane.72 This factor suggests that the forfeiture 
of his airplane is not grossly disproportional. 

Second is whether the defendant falls within the class 
of persons targeted by the statute.73 The trial court’s fac-
tual findings establish that Jouppi is within the class of 
persons targeted by the statute. Among other facts, the 
trial court found that “there were approximately seventy 
two beers on the plane, and that [Jouppi] was ‘willfully 
blind’ with respect to six beers that were clearly visible 
inside a plastic grocery bag.” The seventy-two beers 
were destined for a dry village. Jouppi was clearly within 
the class of persons targeted by the statute: airplane 
owners and pilots who knowingly facilitate the importa-
tion of alcohol for consumption in a dry village.74  

Importantly, the legislative history of the forfei-
ture provision also confirms that Jouppi is within the 
class of offenders that the Alaska legislature targeted. The 
forfeiture provision was first enacted in 1980 as part of a 
comprehensive statutory scheme regulating alcoholic 
beverages.75 The law was passed in response to a report 
by the Governor’s Commission on the Administration of 
Justice and subsequent studies indicating that excessive 
and unregulated alcohol consumption, particularly in 

 
72 See AS 04.11.499(a). 
73 See Bajakajian, 524 U.S. at 338. 
74 Cf. id. (noting that defendant did not fit within class of persons 

targeted by currency reporting statute — money launderers, drug 
traffickers, and tax evaders — because his transportation of currency 
was otherwise lawful). 

75 Ch. 131, SLA 1980; Jouppi II, 519 P.3d at 663. 
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rural areas, is a significant cause of crime in Alaska.76 The 
original provision authorized the forfeiture of any aircraft, 
watercraft, or motor vehicle used to illegally transport al-
cohol into a local option community; however, the trial 
court had discretion whether to impose a forfeiture.77 In 
2004 the forfeiture provision was amended to its current 
form, which removed the trial court’s discretion and man-
dated the forfeiture of an aircraft used to unlawfully im-
port alcohol into a local option community.78 The purpose 
of this amendment was to “strengthen[] the forfeiture law 
for bootlegging offenses” to better deter the unlawful im-
portation of alcohol.79 

The 2004 amendments to the forfeiture provision also 
prescribe different treatment for aircraft than for other 
transportation devices used to unlawfully import alcohol. 
When a motor vehicle or watercraft is used, it is subject to 
mandatory forfeiture only if: 

(1) the bootlegger has a conviction for a violent fel-
ony or is on felony probation or parole, (2) the boot-
legger has a prior conviction for bootlegging, or (3) 
the bootlegger has been convicted under AS 
04.11.010 and the amount of alcohol involved is 
twice the amount presumed to be possessed for 
sale, as set out in AS 04.11.010(c).[80] 

 
76 GOVERNOR’S COMM’N ON THE ADMIN. OF JUST., STAND-

ARDS AND  GOALS FOR CRIMINAL JUSTICE 1-2 (1976); see also Har-
rison v. State, 687 P.2d 332, 335-36 (Alaska App. 1984) (recounting 
legislative history). 

77 Former AS 04.16.220(a)(3) (1980). 
78 Ch. 124, § 11, SLA 2004. 
79 Letter from David Marquez, Assistant Att’y Gen., to John 

Harris, Co-Chair, H. Fin. Comm. (Apr. 30, 2004). 
80 Id. (citing AS 04.16.220(i)). 
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By contrast, an aircraft is always subject to mandatory 
forfeiture under the statute, regardless of whether the 
conviction is a misdemeanor or felony or is the defend-
ant’s first conviction.81 The legislature’s differential 
treatment suggests that it viewed the gravity of aircraft-
facilitated importation as more severe than other methods 
of unlawful importation. 

As the Court in Bajakajian emphasized, “judgments 
about the appropriate punishment for an offense belong 
in the first instance to the legislature.”82 Given the legis-
lative determination that the forfeiture of an aircraft is 
proportional to the gravity of the harm that results from 
unlawful alcohol importation into a dry village, coupled 
with the trial court’s fact-finding that places Jouppi 
squarely within the legislature’s targeted class of offend-
ers, we accord some deference to the legislature’s judg-
ment on the gravity of his offense. Absent evidence to the 
contrary, the forfeiture of Jouppi’s airplane is unlikely to 
be excessive.83 And here, Jouppi has not identified evi-
dence to rebut the determination that he is within the tar-
geted class of offenders. Accordingly, this factor strongly 
suggests that the forfeiture is not grossly disproportional. 

Third is a consideration of other penalties that might 
be imposed on the defendant in comparison to the value of 

 
81 AS 04.16.220(i); Jouppi I, 397 P.3d 1026, 1034-35 (Alaska App. 

2017). 
82 United States v. Bajakajian, 524 U.S. 321, 336 (1998). 
83 See County of Nassau v. Canavan, 802 N.E.2d 616, 622 (N.Y. 

2003) (“Given the gravity of the crime of drunk driving, it is difficult to 
imagine that forfeiture of an automobile for such a crime could ever 
be excessive.”); Collins v. SEC, 736 F.3d 521, 527 (D.C. Cir. 2013) (“A 
penalty that is not far out of line with similar penalties imposed on 
others and that generally meets the statutory objectives seems 
highly unlikely to qualify as excessive in constitutional terms.”). 



23a 
 

 

the forfeiture.84 In Bajakajian the government sought 
forfeiture of $357,144 — over 70 times the maximum fine 
of $5,000 for the offense.85 Because the maximum fine and 
sentence were “but a fraction of the penalties authorized,” 
the Court concluded that the defendant’s relative culpa-
bility was minimal relative to the “tax evaders, drug king-
pins, or money launderers” targeted by the statute — all 
of whom would face the same maximum fine of $5,000.86 
In this case, the value of Jouppi’s airplane is only 9.5 times 
the maximum fine that could have been imposed.87 The 
proportionality between the value of the forfeiture and 
the maximum fine demonstrates that Jouppi’s culpability 
is in line with the legislature’s assessment of the culpa-
bility of other violators of the statute.88  Compared to 
the forfeiture in Bajakajian, this factor suggests that the 
forfeiture is not grossly disproportional.89 

 
84 See Bajakajian, 524 U.S. at 338-39. 
85 Id. at 337-38. 
86 Id. at 338-39, 339 n.14. 
87 The trial court valued his airplane at $95,000 and he faced a 

maximum potential fine of $10,000. Former AS 12.55.035(b)(5) 
(2013). 

88 Cf. Bajakajian, 524 U.S. at 338-39, 339 n.14. 
89 See United States v. Castello, 611 F.3d 116, 123 (2d Cir. 2010) 

(holding forfeiture over 40 times value of maximum fine constitu-
tional); United States v. Mackby, 339 F.3d 1013, 1016-19 (9th Cir. 
2003) (holding civil forfeiture approximately ten times maximum 
value of fine constitutional); United States v. Rafael, 282 F. Supp. 3d 
407, 413 (D. Mass. 2017) (same); United States v. Finazzo, No. 10-
CR-457, 2014 WL 3818628, at *34-35 (E.D.N.Y. Aug. 1, 2014) (finding 
civil forfeiture approximately ten times maximum value of fine consti-
tutional), rev’d on other grounds, 850 F.3d 94 (2d Cir. 2017). But see 
United States v. $100,348.00 in U.S. Currency, 354 F.3d 1110, 1122-
23 (9th Cir. 2004) (concluding that forfeiture of approximately 3 to 20 
times value of maximum fine was grossly disproportional). 
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Last is the nature and extent of the harm caused by 
the defendant’s offense.90 In Bajakajian the Court con-
cluded that the extent of harm caused by the defendant’s 
isolated failure to report the currency was minimal be-
cause it “affected only one party, the Government, and in 
a relatively minor way. There was no fraud on the United 
States, and [the defendant] caused no loss to the public 
fisc.”91 In essence, the government was only deprived of 
information about the currency.92 The nature and extent 
of harm caused by Jouppi’s illegal alcohol smuggling is far 
greater. Alcohol abuse in rural Alaska leads to increased 
crime; disorders, such as alcoholism; conditions, such as 
fetal alcohol spectrum disorder; and death, imposing sub-
stantial costs on public health and the administration of 
justice.93 Within this context, it is clear that the illegal im-
portation of even a six-pack of beer causes grave societal 
harm. This factor strongly suggests that the forfeiture is 
not grossly disproportional. Taking into consideration all 
of the factors discussed above, we conclude that the for-
feiture of Jouppi’s airplane is not grossly disproportional 
to the gravity of his offense. 

The court of appeals identified four issues for the trial 
court to address on remand when reevaluating the pro-
portionality of the forfeiture under the Bajakajian fac-
tors: (1) whether the forfeiture statute at issue is “aimed 
at offenders like Jouppi”; (2) whether Jouppi was crimi-
nally culpable for all 72 cans of beer found in his aircraft, 

 
90 Bajakajian, 524 U.S. at 337-39. 
91 Id. at 339. 
92 Id. 
93 Jouppi II, 519 P.3d 653, 678-80 (Alaska App. 2022) (Mannhei-

mer, J., concurring in part and dissenting in part) (citing Harrison v. 
State, 687 P.2d 332 (Alaska App. 1984); Abraham v. State, 585 P.2d 
526 (Alaska 1978)). 
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or only for the “clearly visible” six-pack; (3) whether 
Jouppi’s offense was “part of a larger pattern of illegal 
conduct”; and (4) whether the forfeiture would “effec-
tively deprive [Jouppi] of his future ability to earn a liv-
ing.”94 None of these issues warrant remand because any 
findings made by the trial court would not alter our conclu-
sion that the forfeiture is not grossly disproportional. 

The first issue — whether the forfeiture statute is 
“aimed at offenders like Jouppi” — does not warrant re-
mand because Jouppi is clearly within the class of offend-
ers targeted by the statute for the reasons discussed pre-
viously. The second issue — whether Jouppi was crimi-
nally culpable for all 72 beers — would not establish gross 
disproportionality regardless of the trial court’s determi-
nation. After a post-conviction evidentiary hearing, the 
trial court found that Jouppi had been “willfully blind” to 
a six-pack of beer that was “clearly visible” but did not 
determine his culpability with respect to the other 66 
beers.  It is clear to us that the legislature determined 
that the harm from even a six-pack of beer knowingly im-
ported into a dry village is severe enough to warrant for-
feiture of an aircraft.95 

 
94 Id. at 661-65 (majority opinion). The court of appeals also di-

rected the trial court to make “clearer findings regarding the extent of 
the harm caused by Jouppi’s illegal conduct.” Id. at 662. The trial 
court’s findings on the extent of harm do not warrant remand because 
the harm from airplane-facilitated alcohol importation was clearly ad-
dressed in the legislative history of the forfeiture provision and 
Jouppi is plainly within the class of offenders it targeted. 

95 See AS 04.16.220; Letter from David Marquez, Assistant Att’y 
Gen., to John Harris, Co-Chair, H. Fin. Comm. (Apr. 30, 2004) (dis-
cussing highlights of Governor Murkowski’s 2004 Crime Bill (CSSB 
170)); SECTIONAL SUMMARY FOR SENATE BILL 170 (Apr. 5, 2004) 
(noting that forfeiture amendment was intended to mandate 
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For the same reasons, remand for the third issue iden-
tified by the court of appeals is unnecessary. Regardless 
of whether Jouppi’s conduct was part of a “larger pattern 
of illegal conduct,” forfeiture of the airplane is mandated 
by the statute because of the harm that a single instance 
of aircraft-facilitated alcohol importation has on rural 
communities. In Bajakajian, by contrast, the defend-
ant’s lack of connection to other criminal activity sup-
ported the Court’s conclusion that he was not within the 
class of offenders targeted by the currency reporting stat-
ute.96 The statute was intended to target money launder-
ers, drug traffickers, and tax evaders, whereas Ba-
jakajian’s failure to report was unconnected to any other 
illegal activities.97 In this case, the forfeiture provision 
was intended to target the importation of alcohol into dry 
villages by aircraft. It is not particularly relevant whether 
Jouppi’s offense was part of a larger pattern of criminal 
activity because a pilot knowingly transporting a passen-
ger’s alcohol to a dry village is precisely the kind of person 
and conduct that the legislature was concerned about. 

Lastly, remand for the fourth issue — whether the 
forfeiture would deprive Jouppi of his livelihood — is also 
unnecessary. Jouppi argues that any forfeiture that de-
prives a defendant of his livelihood is unconstitutionally 
excessive. We assume, without deciding, that a forfeiture 
cannot constitutionally deprive Jouppi of his livelihood. 
As the proponent of a constitutional challenge, Jouppi had 
the burden to develop both the factual and legal basis for 
his Eighth Amendment arguments in the trial court. At 
the post-conviction evidentiary hearing, Jouppi testified 

 
forfeiture of aircrafts used to unlawfully transport alcohol without ex-
ception). 

96 Bajakajian, 524 U.S. at 337-39. 
97 Id. 
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that he was “pretty much retired from the air taxi busi-
ness” and that if the airplane were returned to him, he 
would “probably just sell it.” He did not introduce evi-
dence that the forfeiture forced him into retirement. He 
also failed to rebut trial testimony showing that he owned 
a second airplane also used by his company, in which he 
had transported his company’s charter passenger to Bea-
ver later on the same day as the offense at issue in this 
case. Jouppi therefore failed to show that the forfeiture 
unconstitutionally burdened his livelihood. 

In sum, we hold that the forfeiture of Jouppi’s airplane 
is not grossly disproportional to the gravity of the offense 
for which he has been convicted and, therefore, the forfei-
ture does not violate the Excessive Fines Clause of the 
Eighth Amendment. Remand to the trial court for the is-
sues identified by the court of appeals is thus unneces-
sary. 

B. Jouppi Failed To Preserve His Additional Argu-
ments Regarding The Alaska Constitution And 
The Sixth Amendment. 

Jouppi raises three additional arguments. First, in his 
opening brief, Jouppi “adopts” the Public Defender 
Agency’s argument, as amicus curiae, “by reference.” He 
contends, for the first time, that the Excessive Fines 
Clause of the Alaska Constitution98 is more protective 
than its federal counterpart. He and the Agency argue 
that the Alaska Excessive Fines Clause allows “only 
those fines that are reasonably necessary to further the 
goals of criminal administration.” Although — as the 
State acknowledges — Jouppi mentioned the Alaska 

 
98 Alaska Const. art. I, § 12 (“Excessive bail shall not be 

required, nor excessive fines imposed, nor cruel and unusual punish-
ments inflicted.”). 
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Constitution’s protection against excessive fines in the 
court of appeals and the trial court, he did not explicitly ar-
gue that Alaska’s Excessive Fines Clause requires a more 
protective standard than the “gross disproportionality” 
test articulated in Bajakajian. 

Second, Jouppi argues that the forfeiture of his air-
plane violates his right to a jury trial under the Sixth 
Amendment of the U.S. Constitution.99 He argues that 
when the constitutionality of a forfeiture depends on ad-
ditional factual findings and those findings are made by 
the sentencing court, rather than by a jury, the court im-
permissibly encroaches on a defendant’s constitutional 
right to a jury’s determination of guilt beyond a reasonable 
doubt. Jouppi devoted one sentence to his argument un-
der the Sixth Amendment in his briefing to the court of 
appeals. The court of appeals did not address this argu-
ment in its opinion.100 Jouppi filed a petition for rehearing 
before the court of appeals, arguing that the court erred 
by not addressing his argument under the Sixth Amend-
ment. The court of appeals denied his petition and Judge 
Mannheimer noted in his concurrence that Jouppi’s argu-
ment was waived for failure to adequately brief the issue. 
We agree with Judge Mannheimer. 

Lastly, Jouppi argues, for the first time, that the right 
to a jury trial under the Alaska Constitution101 is broader 
than the right under the federal constitution. But argu-
ments not raised explicitly prior to appeal are generally 
waived.102 “[A] party may not present new issues or ad-
vance new theories to secure a reversal of a lower court 

 
99 U.S. Const. amend. VI. 
100 See Jouppi II, 519 P.3d 653, 653-69 (Alaska App. 2022). 
101 Alaska Const. art. I, § 11. 
102 See, e.g., Wells v. Barile, 358 P.3d 583, 589 (Alaska 2015). 
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decision.”103 Having failed to adequately brief the issues 
before the court of appeals, we hold that Jouppi waived all 
three of his additional arguments.104 

V. CONCLUSION 

We VACATE the judgment of the court of appeals and 
REMAND to the court of appeals for further proceedings 
consistent with this opinion.

 
103 Zeman v. Lufthansa German Airlines, 699 P.2d 1274, 1280 

(Alaska 1985). 
104 We do not review Jouppi’s arguments for plain error because 

he did not address plain error in his briefing. See Alaska R. App. P. 
212(c)(1)(H) (“For any issue not raised or ruled on in the lower court, 
the appropriate argument section must address the applicability of 
the plain error doctrine.”). 
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Before: ALLARD, Chief Judge, WOLLENBERG, Judge, 
and MANNHEIMER, Senior Judge.* 

Judge ALLARD, writing for the Court. 

Judge MANNHEIMER, concurring and dissenting. 

Kenneth John Jouppi and his air transport company, 
Ken Air, LLC, were convicted of unlawfully importing alco-
holic beverages into a local option community.1 (A “local op-
tion” community is a community that has exercised its op-
tion under AS 04.11.491 to restrict or prohibit the impor-
tation of alcohol.) 

When a person or entity is convicted of unlawful impor-
tation of alcoholic beverages into a local option community, 
Alaska law requires the forfeiture of any aircraft used to 
facilitate the transportation of the alcoholic beverages 
into the local option community.2 

At sentencing, Jouppi and Ken Air argued that this 
mandatory forfeiture provision did not apply to them be-
cause Jouppi was apprehended as he was preparing to take 
off — i.e., before any alcoholic beverages were actually 
transported to the local option community. Jouppi also ar-
gued that, under the facts of his case, the mandated forfei-
ture would violate the state and federal constitutional pro-
hibitions on excessive fines. 

 
* Sitting by assignment made pursuant to Article IV, Section 

11 of the Alaska Constitution and Administrative Rule 23(a). 
1 AS 04.11.499(a) (“[A] person . . . may not knowingly send, 

transport, or bring an alcoholic beverage into the municipality or es-
tablished village, unless the alcoholic beverage is sacramental wine 
. . . .”). 

2 AS 04.16.220(a)(3), (i)(1); see State v. Jouppi, 397 P.3d 1026, 1031-
32 (Alaska App. 2017). 
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The district court initially ruled that the mandatory for-
feiture provision of the statute did not apply to Jouppi be-
cause he was apprehended before the alcoholic beverages 
were transported to the local option community. The 
State appealed this ruling, and we reversed the district 
court’s ruling because we interpreted the statute as requir-
ing forfeiture of the airplane regardless of whether the 
transportation of the alcoholic beverages was completed or 
only attempted. We then remanded Jouppi’s case to the dis-
trict court for further proceedings.3 

On remand, the district court found that Jouppi’s air-
plane was worth approximately $95,000, and the court 
ruled that forfeiture of this airplane would constitute an 
unconstitutionally excessive fine because the monetary 
amount of the forfeiture was “grossly disproportional to 
the gravity of the offense.” 

The State now appeals this ruling. For the reasons 
explained in this opinion, we conclude that additional pro-
ceedings are required to determine whether the forfeiture 
of Jouppi’s airplane constitutes an excessive fine — and, 
if so, whether a partial forfeiture should be ordered. 

 

Background facts and prior proceedings 

Jouppi and his wife were the two principals of Ken Air, 
LLC, an air transport business. Jouppi was the only pilot 
working for Ken Air, and he owned the airplane involved 
in this case — an airplane that he leased to Ken Air. 

On April 3, 2012, Alaska state troopers observed Jouppi 
help a passenger, Helen Nicholia, load her cargo into the 
airplane as it sat on the tarmac at the Fairbanks Airport. 

 
3 Jouppi, 397 P.3d at 1035-36. 
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Nicholia had booked passage to Beaver, a village that had to-
tally prohibited the importation of alcoholic beverages. After 
Jouppi started the engine and prepared to take off, the 
troopers approached the plane and directed Jouppi to shut 
off the engine. The troopers then executed a previously is-
sued search warrant for the airplane. 

As the troopers looked through the plane’s windows, 
they could see beer in a plastic grocery bag sitting unse-
cured in the plane. They testified that the beer was in plain 
sight, obvious to any observer. The troopers ultimately 
found a total of nine gallons of beer in the boxes and bags 
that Jouppi had loaded into the airplane. 

Both Jouppi and Ken Air were charged with unlawful 
transportation of alcoholic beverages into a local option 
community.4 Because the amount of beer was less than 
twelve gallons, this charge was a class A misdemeanor.5 

 
4 AS 04.11.499(a). Under AS 04.11.499(a), a person is guilty if 

they “transport” or “bring” alcoholic beverages into a local option 
community. Under AS 04.11.499(c)(1), “‘bring’ means to carry or con-
vey or to attempt or solicit to carry or convey.” Likewise, under AS 
04.11.499(c)(3), “‘transport’ means to ship by any method, and includes 
delivering or transferring or attempting or soliciting to deliver or 
transfer an alcoholic beverage” into a local option community. 

5 See AS 04.16.200(e)(1) (classifying the crime as “a class A mis-
demeanor if the quantity of alcoholic beverages is less than 10 and 
one-half liters of distilled spirits or 24 liters of wine, or either a half-
keg of malt beverages or 12 gallons of malt beverages in individual 
containers”); see also AS 04.16.200(e)(2) (classifying the crime as “a 
class C felony if the quantity of alcoholic beverages is 10 and one-half 
liters or more of distilled spirits or 24 liters or more of wine, or either 
a half-keg of malt beverages or 12 gallons or more of malt beverages 
in individual containers”); AS 04.16.200(e)(3) (classifying the crime as a 
class C felony if the person has been previously convicted of the crime 
or of violating AS 04.11.010 “two or more times within 15 years of the 
present offense”). 
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For this offense, Jouppi faced a potential penalty of up to 
1 year of imprisonment and a fine of up to $10,000.6 Be-
cause Ken Air was a corporate entity, it faced a potential 
fine of up to $500,000.7 

In addition to the imprisonment and the fines, Jouppi 
and Ken Air also faced mandatory forfeiture of the aircraft 
that was used to facilitate the transportation of the beer to 
the local option community.8 

Following a jury trial, both Jouppi and Ken Air were con-
victed of violating AS 04.11.499(a). The district court sen-
tenced Jouppi to 180 days of imprisonment with 177 days 
suspended (3 days to serve), and the court imposed a fine 
of $3,000 with $1,500 suspended ($1,500 to pay). The dis-
trict court imposed a fine of $10,000 with $8,500 suspended 
(again, $1,500 to pay) against Ken Air. 

As we have already explained, the district court ini-
tially ruled that the applicable statutes did not mandate for-
feiture of the airplane involved in this offense, but we re-
versed this ruling on appeal. When Jouppi’s case returned to 
the district court, the court addressed the other arguments 
against forfeiture by Jouppi and Ken Air. First, Ken Air ar-
gued that it had no ownership interest in the airplane be-
cause it only leased the airplane from Jouppi, who was the 

 
6 See AS 12.55.135(a); former AS 12.55.035(b)(5) (2012). Class A 

misdemeanors still carry a maximum penalty of 1 year imprisonment, 
but the maximum fine has been increased to $25,000. See AS 
12.35.035(b)(5). 

7 See former AS 12.55.035(c)(1)(B) (2012). 
8 See Jouppi, 397 P.3d at 1033-35 (interpreting AS 

04.16.220(a)(3) and (i)(1)); AS 04.16.220(i)(1) (“Upon conviction for a 
violation of AS 04.11.010 or 04.11.499(a), if an aircraft . . . is subject to 
forfeiture under (a) of this section the court shall, subject to remis-
sion to innocent parties under this section, . . . order the forfeiture of 
an aircraft to the state[.]” (emphasis added)). 
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registered owner. The court held an evidentiary hearing, 
and ultimately found, by a preponderance of the evidence, 
that the airplane was owned solely by Jouppi. (This finding 
has not been appealed by the State, and is not at issue in this 
appeal.) The court also found that the airplane was worth 
$95,000. 

Next, the district court addressed Jouppi’s argument 
that forfeiture of the airplane would constitute an excessive 
fine in violation of the Eighth Amendment of the United 
States Constitution and Article I, Section 12 of the Alaska 
Constitution. Ultimately, the court ruled that the forfei-
ture would constitute an unconstitutionally excessive fine 
because it was “grossly disproportional” to the gravity of 
Jouppi’s offense.9 The court stated that it reached this 
ruling because the value of the plane (approximately 
$95,000) was nine and a half times the maximum fine that 
could have been imposed on Jouppi. The court also reasoned 
that Jouppi’s offense was “not nearly as egregious as other 
conduct that could result in mandatory forfeiture of a plane 
under the applicable statutes.” 

Although the district court cited United States v. Ba-
jakajian (one of the seminal United States Supreme 
Court cases on the application of the Excessive Fines 
Clause to forfeitures of property), the district court did not 
expressly apply a Bajakajian analysis when it ruled that 
the forfeiture of Jouppi’s airplane was unconstitutionally 
excessive.10 

The State now appeals the district court’s ruling. 

 
9 See United States v. Bajakajian, 524 U.S. 321, 334-37 (1998). 
10 Id. 



36a 
 

 

The legal background that informs our analysis of this 
case 
The Eighth Amendment to the United States Consti-

tution declares: “Excessive bail shall not be required, nor ex-
cessive fines imposed, nor cruel and unusual punishments 
inflicted.” Article I, Section 12 of the Alaska Constitu-
tion contains identical language.11 The Eighth Amend-
ment prohibition against excessive fines is applicable to 
the States under the Due Process Clause of the Fourteenth 
Amendment.12  

Under the pertinent decisions of the United States Su-
preme Court — the cases in which the Supreme Court has 
construed the Excessive Fines Clause as it relates to forfei-
tures of property — any Eighth Amendment challenge to a 
forfeiture involves a two-step analysis.13 First, a court must 
determine whether the forfeiture is a “fine” for purposes of 
the Excessive Fines Clause.14 This step requires the 
court to evaluate whether the forfeiture constitutes a “pun-
ishment” or if, instead, it is “purely remedial” in nature 
(e.g., designed to recoup the Government’s losses and/or 
costs).15 

Second, if the court determines that the forfeiture is not 
purely remedial, the court must then determine whether 

 
11 See Alaska Const. art. I, § 12 (“Excessive bail shall not be re-

quired, nor excessive fines imposed, nor cruel and unusual punish-
ments inflicted. Criminal administration shall be based upon the fol-
lowing: the need for protecting the public, community condemnation 
of the offender, the rights of victims of crimes, restitution from the 
offender, and the principle of reformation.”). 

12 Timbs v. Indiana, 139 S. Ct. 682, 689-90 (2019). 
13 Bajakajian, 524 U.S. at 327-28; Alexander v. United States, 

509 U.S. 544, 558-59 (1993); Austin v. United States, 509 U.S. 602, 622 
(1993). 

14 Bajakajian, 524 U.S. at 321, 327-29. 
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the forfeiture is unconstitutionally excessive by compar-
ing the forfeiture to the gravity of the offense.16 Bajakajian 
holds that a punitive forfeiture violates the Excessive Fines 
Clause if “the amount of the forfeiture is grossly dispropor-
tional to the gravity of the defendant’s offense.”17 

In determining whether a forfeiture is “grossly dis-
proportional” to the offense, a court should be guided by the 
factors articulated in Bajakajian.18 These factors include: 
(1) the nature and extent of the defendant’s crime and its 
relation to other criminal activity, (2) whether the defendant 
falls within the class of persons at whom the statute was 
principally aimed, (3) the other penalties that might be 
imposed on the defendant under the applicable provisions 
of law, and (4) the nature and extent of the harm caused by 
the defendant’s offense.19 

Any findings of fact required by this analysis are to be 
made by the sentencing court using a preponderance of the 

 
15 Austin, 509 U.S. at 610, 621, 622 n.14 (“[A] civil sanction that 

cannot fairly be said solely to serve a remedial purpose, but rather 
can only be explained as also serving either retributive or deterrent 
purposes, is punishment, as we have come to understand the term.” 
(quoting United States v. Halper, 490 U.S. 435, 448 (1989), abrogated 
in part by Hudson v. United States, 522 U.S. 93 (1997))); see also Alex-
ander, 509 U.S. at 558-59; Bajakajian, 524 U.S. at 329 (“‘[R]emedial ac-
tion’ is one ‘brought to obtain compensation or indemnity[.]’” (first al-
teration in original) (quoting Remedial action, Black’s Law Diction-
ary (6th ed. 1990))). 

16 Bajakajian, 524 U.S. at 327-28; Alexander, 509 U.S. at 558-59. 
17 Bajakajian, 524 U.S. at 337. 
18 Id. at 337-39. 
19 Id.; see also United States v. Beecroft, 825 F.3d 991, 1000-01 (9th 

Cir. 2016); United States v. Viloski, 814 F.3d 104, 110 (2nd Cir. 2016). 
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evidence standard.20 On appeal, we will accept the trial 
court’s findings of fact unless they are shown to be clearly 
erroneous.21 However, the ultimate question of whether a 
forfeiture is unconstitutionally excessive is a question of law 
that we review de novo.22 In all cases, the burden is on the de-
fendant to prove that the forfeiture in question constitutes an 
unconstitutionally excessive fine.23  

In Jouppi’s case, the State makes two different argu-
ments as to why the forfeiture of Jouppi’s airplane does not 
constitute an unconstitutionally excessive fine. First, the 
State argues that the Excessive Fines Clause does not apply 
to this case because Jouppi’s airplane was an “instrumental-
ity” of his offense. Second, the State argues that, even as-
suming the Excessive Fines Clause applies, the district 
court erred when it concluded that forfeiture of Jouppi’s 
airplane was “grossly disproportional” to the gravity of 
Jouppi’s offense. In the alternative, the State argues that, 
even assuming that forfeiture of the airplane is unconstitu-
tionally excessive, the proper remedy is to order a partial 
forfeiture. 

We address each of these arguments in turn. 

 

 
20 See, e.g., United States v. Waked Hatum, 969 F.3d 1156, 1162 

(11th Cir. 2020); United States v. Bikundi, 926 F.3d 761, 791 (D.C. 
Cir. 2019); United States v. Cheeseman, 600 F.3d 270, 274 (3rd Cir. 
2010). 

21 Bajakajian, 524 U.S. at 336 n.10. 
22 Id. 
23 See, e.g., Viloski, 814 F.3d at 109; United States v. Jose, 499 

F.3d 105, 108 (1st Cir. 2007); Cheeseman, 600 F.3d at 283. 

 



39a 
 

 

The State’s argument that the Excessive Fines Clause 
does not apply to the forfeiture because Jouppi’s air-
plane was an “instrumentality” of his offense 

The State argues that the Excessive Fines Clause 
does not apply to the forfeiture of Jouppi’s airplane because 
the airplane was an “instrumentality” of Jouppi’s offense. 
This argument is without merit. 

The forfeiture at issue in this case is an in personam 
forfeiture — that is, the forfeiture is being imposed as part 
of the sentence in a criminal case. The United States Su-
preme Court has held that in personam forfeitures are con-
sidered punitive for purposes of the Excessive Fines 
Clause whenever, by statute, the forfeiture is an addi-
tional penalty for a criminal conviction.24 As the Supreme 
Court explained in Bajakajian, the question of whether the 
property is an “instrumentality” is “irrelevant” to an in per-
sonam forfeiture: 

[When] the Government has sought to punish [a de-
fendant] by proceeding against him criminally, in 
personam, rather than proceeding in rem against 
the [“guilty property” itself] . . . [i]t is . . . irrelevant 
whether the [defendant’s property] is an instrumen-
tality; the forfeiture is punitive, and the test for the 
excessiveness of a punitive forfeiture involves 
solely a proportionality determination.[25] 

Accordingly, we reject the State’s argument that the Ex-
cessive Fines Clause does not apply to this case. 

 
24 Bajakajian, 524 U.S. at 328, 332 (“[In personam] forfeitures 

have historically been treated as punitive, being part of the punish-
ment imposed for felonies and treason in the Middle Ages and at com-
mon law.”). 

25 Id. at 333-34. 
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The State’s argument that the district court erred when 
it concluded that, under the facts of this case, the forfei-
ture of Jouppi’s airplane was “grossly disproportional” 
to the gravity of his offense 

The seminal case in this area is United States v. Ba-
jakajian.26 Bajakajian holds that a forfeiture is excessive 
under the Excessive Fines Clause only if it is “grossly dispro-
portional to the gravity of a defendant’s offense.”27 Ba-
jakajian further holds that, as a general matter, “judgments 
about the appropriate punishment for an offense belong in 
the first instance to the legislature.”28 

The defendant in Bajakajian transported $357,144 in 
cash outside the United States without reporting to cus-
toms that he was transporting more than $10,000 in cur-
rency, as federal law required.29 Bajakajian was convicted 
of failing to report the cash, and under the pertinent federal 
statutes, he faced mandatory forfeiture of the entire 
$357,144.30 

In a five-to-four decision, the United States Supreme 
Court held that forfeiture of the entire $357,144 consti-
tuted an unconstitutionally excessive fine.31 In reaching 
this conclusion, the Court considered the following factors: 
“the essence of the [defendant’s] crime,” whether the de-
fendant “fit into the class of persons for whom the statute 
was principally designed,” the maximum sentence and fine 

 
26 United States v. Bajakajian, 524 U.S. 321 (1998). 
27 Id. at 334. 
28 Id. at 336. 
29 Id. at 324. 
30 Id. 
31 Id. 
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that could have been imposed for the defendant’s offense, 
and the extent and effect of the harm caused.32 

Noting that Bajakajian’s currency was wholly derived 
from legal activity and was being used to repay a lawful 
debt, the Supreme Court concluded that Bajakajian’s of-
fense was “solely a reporting offense” and that it was “unre-
lated to any other illegal activities.”33 The Court also con-
cluded that Bajakajian did not fit into the class of persons 
for whom the statute was principally designed — namely, 
money launderers, drug traffickers, and tax evaders.34 
The Court further concluded that the minimal penalties 
that Bajakajian faced under the sentencing guidelines — a 
maximum sentence of 6 months’ imprisonment and a maxi-
mum fine of $5,000 — “confirm[ed] a minimal level of cul-
pability.”35 

The Court also referred to the “minimal harm” caused 
by Bajakajian: 

Failure to report his currency affected only one 
party, the Government, and in a relatively minor 
way. There was no fraud on the United States, and 
[Bajakajian] caused no loss to the public fisc. Had his 
crime gone undetected, the Government would 
have been deprived only of the information that 
$357,144 had left the country.[36] 

The Supreme Court also noted that there was no inher-
ent proportionality between the amount of harm caused by 
Bajakajian’s offense and the amount of money being 

 
32 Id. at 344, 337-39. 
33 Id. at 337-38. 
34 Id. at 338. 
35 Id. at 338-39. 
36 Id. at 339. 
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forfeited. The Court declared that significantly more harm 
would be caused by “a hypothetical drug dealer who will-
fully fail[ed] to report taking $12,000 out of the country in 
order to purchase drugs.”37 

Based on all of these considerations, the Court held 
that forfeiture of the entire $357,144 was “grossly dispro-
portional to the gravity of [Bajakajian’s] offense” and was 
therefore unconstitutionally excessive.38 

 

Application of the Bajakajian factors to the present 
case 

Although Bajakajian does not itself refer to “factors,” 
state and federal courts generally refer to the “Bajakajian 
factors” when describing the different factors that courts 
should consider when assessing whether a forfeiture con-
stitutes an unconstitutionally excessive fine. These fac-
tors — distilled from the Bajakajian decision, and often 
summarized in slightly different ways by different courts — 
generally include the following: (1) the nature and extent of 
the defendant’s crime and its relation to other criminal activ-
ity, (2) whether the defendant falls among the class of per-
sons for whom the statute was principally designed, (3) the 
other penalties that might be imposed on the defendant un-
der the applicable provisions of law, and (4) the nature and 
extent of the harm caused by the defendant’s offense.39 

In Jouppi’s case, the district court addressed some of 
these factors in its decision. 

 
37 Id. 
38 Id. at 339-40. 
39 Id.; see also United States v. Beecroft, 825 F.3d 991, 1000-01 (9th 

Cir. 2016); United States v. Viloski, 814 F.3d 104, 110 (2nd Cir. 2016). 
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For example, the district court specifically mentioned 
the other penalties that could be imposed on Jouppi under 
the pertinent sentencing statutes. The court noted that 
Jouppi was convicted of a class A misdemeanor, and thus he 
faced a maximum term of imprisonment of 1 year and a max-
imum fine of $10,000. The court then compared the value 
of Jouppi’s airplane (which the court found to be worth 
approximately $95,000) to the maximum fine that Jouppi 
could receive ($10,000), and the court concluded that this 
almost ten-to-one ratio suggested that the forfeiture of the 
airplane might be an excessive fine. 

The court also made some findings regarding the na-
ture and extent of Jouppi’s crime, although these findings 
were incomplete. 

At trial, the State presented evidence that Jouppi’s 
cargo included nine gallons of beer that his passenger, Ni-
cholia, intended to bring into Beaver (a local option commu-
nity). The State also presented evidence that Jouppi per-
sonally loaded most, if not all, of this cargo into his airplane, 
and that at least one six-pack of this beer was in a see-
through grocery bag and was clearly visible.40 

In its order, the district court at one point considered 
the “two ways one could consider the gravity of Mr. 
Jouppi’s conduct.” The court noted, “One could say that 
Mr. Jouppi’s crime was, in substance, attempting to bring 
[only] a six pack of beer to a local option community.” But 
the district court also acknowledged that Jouppi’s crime 
could be viewed as a more serious offense, given the fact that 
“the clearly visible [six-pack of] beer should have alerted 
Mr. Jouppi to the likelihood that there was additional alco-
hol elsewhere in his passenger’s belongings, and that Mr. 

 
40 State v. Jouppi, 397 P.3d 1026, 1028 (Alaska App. 2017). 
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Jouppi’s ‘willful blindness’ extend[ed] to all of the alcohol 
on board the plane.” 

The district court did not actually resolve which of these 
views was correct. Instead, the court analyzed the forfeiture 
issue by “assum[ing], without deciding, that [Jouppi’s] cul-
pability extends to all [nine gallons] of the beer.” 

The trial court also failed to address whether Jouppi’s 
violation of the bootlegging statute was related to, or com-
prised part of, other illegal activities. In fact, the district 
court refused to hear evidence on this issue. 

During the district court proceedings, the State asserted 
that this was not the first time that Jouppi had agreed to 
transport alcohol into a local option community. Accord-
ing to the State, Jouppi “made it clear” that he did not 
actively investigate whether his passengers were carrying 
alcohol; instead, Jouppi would wait a few times and then, if 
he became certain that a particular passenger was smug-
gling alcohol, he would make an effort not to transport that 
passenger anymore.41 

The State argued that, by adopting this business model, 
Jouppi obtained an unfair advantage over the other flying 
services — because every other air charter company 
made it clear to their passengers that they and their lug-
gage were subject to being searched for contraband, and 
that the company would report any violations to the author-
ities. That is, by purposely turning a blind eye to this illegal 
activity, Jouppi and Ken Air could charge their passengers 
hundreds of dollars more than their competitors. Thus, 

 
41 This assertion was partially corroborated by Jouppi’s own tes-

timony at sentencing where he testified that, when he first began 
providing air taxi services to local option communities, he did search 
his passengers’ luggage, but he lost clients as a result and he there-
fore stopped doing the searches. 
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according to the State, Jouppi reaped substantial monetary 
benefits from his willful ignorance of the smuggling. 

In an attempt to prove these allegations, the prosecutor 
attempted to call a village public safety officer from the vil-
lage of Shungnak to testify at Jouppi’s sentencing. Accord-
ing to the State’s offer of proof, this officer would testify that 
Jouppi frequently transported passengers to Shungnak, 
and that the amount of alcohol in the village, as well as the 
number of alcohol-related crimes, had significantly decreased 
ever since the district court imposed bail conditions on 
Jouppi and Ken Air which totally prohibited Jouppi and 
his company from transporting alcoholic beverages. The 
prosecutor also sought to offer evidence that, even though 
other air services flew into Shungnak, it was unlikely that 
any alcoholic beverages came into Shungnak through 
these other air carriers — because, unlike Jouppi, these other 
carriers made a practice of searching their customers’ lug-
gage for alcoholic beverages. 

The district court refused to allow this testimony, in part 
because (according to the court) this testimony had no rel-
evance to Jouppi’s sentencing for the particular instance 
of alcohol smuggling in this case. But the proposed testi-
mony was clearly relevant to at least one of the Bajakajian 
factors: whether Jouppi’s offense was related to, or com-
prised part of, other illegal activities.42 The State offered to 
prove that Jouppi’s illegal conduct in this case was part of a 
larger pattern of illegal conduct — a pattern of conduct that 
was motivated, at least in part, by Jouppi’s desire for finan-
cial gain. Under Bajakajian, this evidence was relevant to 
the analysis of whether the forfeiture of Jouppi’s airplane 
was excessive under the Eighth Amendment. Thus, the dis-
trict court should have given the State the opportunity to 

 
42 Bajakajian, 524 U.S. at 337-38. 
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present this evidence — and the court should have made 
appropriate findings regarding whether Jouppi’s offense in 
this case was an isolated occurrence or, instead, part of a 
larger pattern of illegal conduct. 

The district court should also have made clearer find-
ings regarding the extent of the harm caused by Jouppi’s 
illegal conduct. In its order, the district court emphasized 
that Jouppi was convicted only of attempting to import beer 
into the local option community, and that the troopers 
stopped him before he was able to take off. According to the 
district court, this showed that the harm caused by Jouppi’s 
offense was minimal, because “the beer never actually 
made it to Beaver.” But the district court’s conclusion was 
based on an incorrect legal analysis. 

As the United States Supreme Court made clear in Ba-
jakajian, the extent of harm caused by a defendant’s ille-
gal activities is evaluated based on the harm that would 
have been caused if the defendant had not been appre-
hended.43 In Bajakajian, the only harm that would have oc-
curred, if Bajakajian’s crime had gone undetected, was that 
the government would not have learned that $357,144 in 
cash had left the country (because Bajakajian obtained this 
cash from lawful activities, and he intended to use the cash to 
pay a lawful debt).44 In Jouppi’s case, however, if Jouppi’s 
crime had not been interrupted by the state troopers, the re-
sult would have been the unlawful importation of nine gal-
lons of beer into a local option community. 

In its decision, the district court noted that the smug-
gling of nine gallons of beer was only a misdemeanor,45 and 

 
43 Id. at 339. 
44 Id. at 339, 351. 
45 See AS 04.16.200(e)(1) (classifying the crime as “a class A mis-

demeanor if the quantity of alcoholic beverages is less than 10 and 
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the court declared that Jouppi’s offense was not a serious vi-
olation of the statute because this amount of beer “could 
have plausibly all been intended for [the] passenger’s per-
sonal consumption, or her family’s personal consump-
tion.” But the fact that Jouppi was only convicted of a mis-
demeanor, and the fact that the nine gallons of beer might 
have been intended only for the personal use of Jouppi’s 
passenger and her family, does not necessarily mean that 
the forfeiture of Jouppi’s airplane was grossly dispropor-
tional to the gravity of his offense. 

Two central legal principles were acknowledged by the 
Supreme Court in Bajakajian. First, the legislature is the 
branch of government entrusted with evaluating how seri-
ous various kinds of criminal activity are, and what penalties 
are appropriate for any particular criminal offense.46 Sec-
ond, courts must give substantial deference to the legisla-
ture’s evaluation of this matter.47 

Because of these two principles, Bajakajian requires a 
sentencing court to assess whether the defendant fits among 
“the class of persons for whom the statute was principally de-
signed.”48 If so, then the legislatively mandated penalties — 

 
one-half liters of distilled spirits or 24 liters of wine, or either a half-
keg of malt beverages or 12 gallons of malt beverages in individual 
containers”); see also AS 04.16.200(e)(2) (classifying the crime as “a 
class C felony if the quantity of alcoholic beverages is 10 and one-half 
liters or more of distilled spirits or 24 liters or more of wine, or either 
a half-keg of malt beverages or 12 gallons or more of malt beverages 
in individual containers”); AS 04.16.200(e)(3) (classifying the crime as a 
class C felony if the person has been previously convicted of the crime 
or of violating AS 04.11.010 “two or more times within 15 years of the 
present offense”). 

46 Bajakajian, 524 U.S. at 336. 
47 Id. 
48 Id. at 338. 
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including the mandatory forfeiture provision — presumably 
represent the legislature’s assessment of the appropriate 
penalty for the defendant’s crime. 

In Jouppi’s case, the district court should have as-
sessed whether the forfeiture provisions of AS 04.16.220(a) 
are aimed at offenders like Jouppi. The district court did not 
directly address this question in its order. 

There is no question that the forfeiture of an airplane 
under AS 04.16.220(a) can be harsh. But it also appears, 
from the legislative history of this forfeiture provision, 
that the legislature intended this penalty to be harsh. 

Our forfeiture statute was initially enacted in 1980 as 
part of a comprehensive statutory scheme that included the 
first “local option” statutes — i.e., the statutes that gave 
communities the authority to limit or ban the sale of alco-
holic beverages, or to totally prohibit the importation of these 
beverages into the community.49 The legislature enacted 
these local option statutes in response to a series of studies 
that highlighted the massive problems that alcoholism and 
alcohol-related crime posed for the State of Alaska and, 
particularly, rural Alaska.50 These studies showed that one 

 
49 See SLA 1980, ch. 131, § 3; Harrison v. State, 687 P.2d 332, 335-

36 (Alaska App. 1984). The original local option statutes gave commu-
nities the authority to limit or ban the sale of alcoholic beverages, or to 
totally prohibit the importation of these beverages into the commu-
nity. Id. In 1986, the Alaska legislature expanded the authority of local 
communities to control alcoholic beverages — this time, by enacting 
a statute that authorized municipalities and villages to completely 
ban the possession of alcoholic beverages. See SLA 1986, ch. 80, § 2. 
This expansion of the local option statutes was accompanied by legis-
lative findings regarding the dangers to public health and safety aris-
ing from alcohol abuse in small and isolated parts of the state. See 
SLA 1986, ch. 80, § 1. 

50 See Harrison, 687 P.2d at 335-36. 



49a 
 

 

out of ten Alaskans was an alcoholic and that Alaska’s alco-
holism mortality rate (as of 1975) was over five times the na-
tional average.51 The studies also indicated that almost 
four-fifths of the violent crimes and over half of the prop-
erty crimes in Alaska were committed by offenders who 
were under the influence of alcohol and that the total cost of 
alcohol-related crime amounted to almost one-third of the 
State of Alaska’s total criminal justice system expendi-
tures.52 

Initially, the legislature authorized the forfeiture of air-
craft, watercraft, and motor vehicles used to illegally 
transport alcohol into local option communities, but these 
forfeitures were subject to the sentencing court’s discretion.53 
Then, in 2004, the Alaska legislature altered the law by en-
acting the mandatory forfeiture provision at issue in 
Jouppi’s case.54 The legislature’s stated purpose in enact-
ing this mandatory forfeiture provision was to 
“strengthen[] the forfeiture law for bootlegging of-
fenses.”55 

 
51 Id. at 335 (citing Governor’s Commission on the Administration 

of Justice, Standards and Goals for Criminal Justice 41 (1976) and 
Analysis of Alcohol Problems Project, Working Papers: Descriptive 
Analysis of the Impact of Alcoholism and Alcohol Abuse in 
Alaska, 1975, vol. V, at 14 (1977)). 

52 Id. (citing Alaska Judicial Council, Alaska Felony Sentences: 
1976-1979, at 45-48, 65-67 (1980)); Abraham v. State, 585 P.2d 526, 532-
33 n.19 (Alaska 1978) (citing National Council on Alcoholism, Execu-
tive Summary of Alcohol Misuse and Alcoholism in Alaska). 

53 Former AS 04.16.220(a)(3) (1980). 
54 Former AS 04.16.220 (2004). 
55 Letter from Assistant Attorney General David Marquez to 

House Finance Co-Chair Hon. John Harris on Highlights of Governor’s 
2004 Crime Bill (CSSB 170) (April 30, 2004); see Sectional Summary for 
Senate Bill 170 (April 5, 2004) (noting that Senate Bill 170 would “im-
prove the law for forfeiture of property used in bootlegging” and 
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Significantly, the current mandatory forfeiture provi-
sion distinguishes between forfeitures of aircraft (which 
are governed by stricter rules) and forfeitures of vehicles 
and watercraft (which are governed by more lenient 
rules). 

When a vehicle or watercraft is used to illegally transport 
alcohol to a local option community, that vehicle or water-
craft is subject to mandatory forfeiture only if: (1) the boot-
legger has a conviction for a violent felony or is on felony 
probation or parole, (2) the bootlegger has a prior convic-
tion for bootlegging, or (3) the bootlegger has been con-
victed under AS 04.11.010 and the amount of alcohol involved 
is twice the amount presumed to be possessed for sale, as set 
out in AS 04.11.010(c).56 Even then, the sentencing court is 
not required to order the forfeiture if the vehicle or water-
craft is the only means of transportation for a family living 
in a village and if the other family members were innocent 
or could not have prevented the bootlegging.57 

In contrast, when an aircraft is used to facilitate the 
illegal transportation of alcohol into a local option commu-
nity under AS 04.11.499(a) or AS 04.11.010, a sentencing 
court is required to forfeit the aircraft, regardless of 
whether the offense is a misdemeanor or a felony (that is, 
regardless of the amount of alcohol involved) and even 
when the offense is the defendant’s first conviction.58 The 

 
would “strengthen forfeiture law for vehicles, watercraft, and aircraft 
used to bootleg alcohol”). 

56 AS 04.16.220(i)(2); see also Sectional Summary for Senate Bill 
170 (April 5, 2004) (listing forfeiture exceptions under AS 04.16.220(i) 
but noting that “[t]here is no exception to forfeiture if the property is 
an aircraft”). 

57 AS 04.16.220(j); see also Sectional Summary for Senate Bill 170 
(April 5, 2004). 

58 See AS 04.16.220(i). 
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only limitation is that the forfeiture is subject to remission 
if the owner of the aircraft is a non-negligent innocent 
party.59 

We have reviewed the pertinent legislative history of 
these forfeiture provisions. This legislative history does not 
contain an explicit explanation of why the legislature chose 
to create different rules for the forfeitures of aircraft ver-
sus the forfeitures of vehicles and watercraft. But it is clear 
that the legislature intended to treat aircraft forfeitures dif-
ferently — by creating stricter forfeiture rules for cases 
where a bootlegger uses an aircraft to facilitate their of-
fense. 

Under Bajakajian, and under the legal principle that 
the legislature normally decides what penalties are appro-
priate for a particular criminal offense, the district court 
should have considered this legislative history when the 
court assessed whether the forfeiture of Jouppi’s airplane 
was grossly disproportional to the gravity of his offense. 

Ultimately, in our view, the question of whether the for-
feiture of Jouppi’s airplane is “grossly disproportional to 
the gravity of the offense” turns on factual findings that 
the district court did not make and on legal analysis that the 
court did not engage in. Accordingly, we remand this case to 
the district court for further proceedings and a fuller appli-
cation of the Bajakajian factors. 

On remand, the trial court shall also consider an addi-
tional factor that Jouppi has raised on appeal — whether 
forfeiture of the airplane would deprive Jouppi of his ability 
to earn a livelihood. 

In Bajakajian, the defendant did not argue that forfei-
ture of the unreported cash would deprive him of his 

 
59 AS 04.16.220(i); see also AS 04.16.220(e)-(f). 
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livelihood, and therefore the Supreme Court did not ad-
dress this claim.60 But, as Bajakajian otherwise acknowl-
edges, the Excessive Fines Clause grew out of the English 
constitutional tradition, including the Magna Carta, which re-
quired that a fine “should not deprive a wrongdoer of his live-
lihood.”61 In recognition of this fact, some courts have 
treated “deprivation of livelihood” as an additional factor to 
be considered when assessing whether a forfeiture vio-
lates the Excessive Fines Clause.62 

In considering whether a forfeiture would deprive the 
defendant of their livelihood, the focus is on the defendant’s 
“future ability to earn a living.”63 Deprivation of one’s cho-
sen occupation is not enough.64  Courts consider factors 

 
60 United States v. Bajakajian, 524 U.S. 321, 340 n.15 (1998). 
61 Id. at 335; see also United States v. Viloski, 814 F.3d 104, 111 

(2nd Cir. 2016). 
62 See Viloski, 814 F.3d at 111-12 (holding that deprivation of live-

lihood is another factor to be considered in the Bajakajian analysis, 
not a separate inquiry); accord United States v. Johnson, 956 F.3d 
510, 519-520 (8th Cir. 2020); People ex rel. Lockyer v. R.J. Reynolds 
Tobacco Co., 124 P.3d 408, 421 (Cal. 2005). However, some courts have 
treated deprivation of livelihood as its own separate inquiry. See 
United States v. Levesque, 546 F.3d 78, 84-85 (1st Cir. 2008) (holding 
that deprivation of livelihood is a question to be considered separate 
from the Bajakajian test). 

63 Viloski, 814 F.3d at 107; Levesque, 546 F.3d at 85 (“A defend-
ant’s inability to satisfy a forfeiture at the time of conviction, in and of 
itself, is not at all sufficient to render a forfeiture unconstitutional, 
nor is it even the correct inquiry.”). 

64 See, e.g., United States v. Dicter, 198 F.3d 1284, 1292 n.11 (11th 
Cir. 1999) (rejecting a doctor’s claim that forfeiture of his medical li-
cense would deprive him of his livelihood, observing that “most people 
earn a living without a medical license”); United States v. West, 431 F. 
Supp. 3d 1054, 1067 (N.D. Iowa 2020) (finding that the forfeiture of 
defendant’s nursing license would not deprive defendant of his 
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such as the defendant’s ability to provide for their family, 
employment history, skills, net worth, and personal assets 
when assessing whether the defendant has shown that the 
amount of the forfeiture would deprive them of their ability 
to earn a living.65 Because the focus is on a defendant’s fu-
ture ability to earn a living, courts have found a “dep-
rivation of livelihood” only in circumstances where the de-
fendant has almost no job prospects or could not possibly 
provide for their family because of the amount of the mone-
tary loss.66  

Because we are remanding Jouppi’s case to the dis-
trict court on other grounds, we conclude that Jouppi 
should be given an opportunity to put forward evidence 
showing that the forfeiture of his airplane will effectively 
deprive him of any future ability to earn a living. 

 

The State’s argument regarding partial forfeiture 

On remand, the district court shall re-evaluate the for-
feiture of Jouppi’s airplane under a Bajakajian analysis, 

 
livelihood, as the “defendant could [do] work that would not require 
nursing licenses”). 

65 See, e.g., United States v. Muzaffar, 714 F. App’x 52, 58 (2nd Cir. 
2017) (remanding case to assess whether forfeiture would deprive de-
fendant, who had a ninth-grade education and no meaningful employ-
ment history, of livelihood); United States v. King, 231 F. Supp. 3d 
872, 1007-14 (W.D. Okla. 2017) (limiting forfeiture amounts for sev-
eral defendants because of considerations like low net worth, work-
related disability, and need to support minor children); see also 
Levesque, 546 F.3d at 79-80 (remanding case to determine if defend-
ant, who was a single mother, high school dropout, and had been largely 
unemployed since 2005, would be deprived of livelihood given three-
million-dollar forfeiture amount). 

66 See Muzaffar, 714 F. App’x at 58; King, 231 F. Supp. 3d at 1007-
14. 
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and shall make any factual findings necessary to that analy-
sis. The district court shall also address any deprivation of 
livelihood argument that Jouppi may make. 

If the district court ultimately determines that the for-
feiture of Jouppi’s airplane is “grossly disproportional” to 
the gravity of the offense (and hence unconstitutionally 
excessive), the court shall then address the State’s argu-
ment that a partial forfeiture should be ordered. The 
United States Supreme Court did not address the question 
of partial forfeiture in Bajakajian because that question 
was not directly before it.67 But courts in other jurisdictions, 
after finding that a particular forfeiture was unconstitution-
ally excessive, have sometimes reduced the forfeiture 
amounts until those amounts were no longer “grossly” dis-
proportional to the offense.68 In circumstances where the 

 
67 In Bajakajian, the government sought to forfeit $357,144, but 

at sentencing, the district court ordered $15,000 in forfeiture, con-
cluding that forfeiture of more than that amount would be dispropor-
tional to Bajakajian’s culpability. United States v. Bajakajian, 524 
U.S. 321, 326 (1998). The question before the appellate courts was 
whether the full forfeiture amount would violate the Excessive Fines 
Clause. Id. at 324. The Ninth Circuit and U.S. Supreme Court con-
cluded that it would be unconstitutional and affirmed the district court’s 
order. Id. at 326. 

68 See, e.g., United States v. Castello, 611 F.3d 116, 120 (2nd Cir. 
2010) (“The proper amount of forfeiture . . . is the total forfeitable 
amount required by the statute, discounted by whatever amount is 
necessary to render the total amount not ‘grossly disproportional’ to 
the offense of conviction.”); United States v. Sarbello, 985 F.2d 716, 
718 (3rd Cir. 1993) (“We hold that the [sentencing] court may reduce 
[an otherwise mandatory criminal forfeiture] in order to conform to the 
eighth amendment.”); U.S. v. Toyfoya, 1994 WL 477173, at *5 (N.D. 
Cal. 1994) (unpublished) (“[If] the Court . . . finds the punishment to 
be in violation of the Eighth Amendment, the Court can limit the total 
punishment imposed in a variety of ways to bring it within constitu-
tional limits.”). The federal rules for civil forfeiture proceedings also 
provide, “If the court finds that the forfeiture is grossly 
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property to be forfeited was not readily divisible (e.g., 
land, homes, and vehicles), courts have ordered the forfei-
ture of a partial interest in the property.69 

Accordingly, if the district court concludes that the man-
datory forfeiture of Jouppi’s airplane is unconstitutionally 
excessive, the court should then address the State’s argu-
ment for partial forfeiture. 

 

Our disagreement with the dissent 

Judge Mannheimer’s dissent agrees that the district 
court failed to properly apply the Bajakajian factors. But 
the dissent disagrees that a remand is necessary because 
it concludes that forfeiture of Jouppi’s airplane is “clearly 
proper” as a matter of law. 

 
disproportional to the offense it shall reduce or eliminate the forfei-
ture as necessary to avoid a violation of the Excessive Fines Clause of 
the Eighth Amendment of the Constitution.” 18 U.S.C. § 983(g)(4). 

69 See, e.g., United States v. Ferro, 681 F.3d 1105, 1110, 1114-
17 (9th Cir. 2012) (remanding case to the district court to consider 
widow’s personal culpability and whether some portion greater than 
10% of her husband’s gun collection should be returned to her); Von 
Hofe v. United States, 492 F.3d 175, 191 (2nd Cir. 2007) (finding that 
forfeiture of husband’s one-half interest in family residence was not 
excessive, but that forfeiture of the wife’s interest was, and remand-
ing case to determine appropriate partition, given that the forfeiture 
of husband’s interest could create tenancy in common between wife 
and government); United States v. Plat 20, Lot 17, Great Harbor Neck, 
New Shoreham, 960 F.2d 200, 207 (1st Cir. 1992) (affirming forfeiture 
of one-third interest in real property). Courts have indicated that the 
government is not required to accept a money judgment in lieu of the 
partial forfeiture of real property. See Von Hofe v. United States, 492 
F.3d 175, 191 (2nd Cir. 2007) (noting that the forfeiture of real prop-
erty provides a “powerful deterrent” against illegal activity (citing 
Austin v. United States, 509 U.S. 602 (1993))). 
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The dissent comes to this conclusion based, in part, on its 
view that because the legislature’s decision to require man-
datory forfeiture of aircraft in misdemeanor importation 
cases was “not plainly unreasonable,” the forfeiture of 
Jouppi’s airplane cannot be “grossly disproportional” for 
Eighth Amendment purposes. But the question we face in 
this case is not whether the statute mandating forfeiture is 
unconstitutional; rather the question is whether the statute 
as applied to Jouppi’s unique circumstances and facts man-
dates a grossly disproportional forfeiture.70 Thus, while 
we agree with the dissent that substantial deference must be 
given to the legislature’s decision (and that this deference is 
part of the Bajakajian analysis), we disagree that the ex-
cessiveness of the forfeiture in Jouppi’s case can there-
fore be decided as a matter of law, without consideration 
of the particular facts of Jouppi’s case and his specific level of 
culpability. 

The dissent also reasons that there is no need for the trial 
court to consider the Bajakajian factors in this in perso-
nam forfeiture case because, under its analysis of the case 
law, the Excessive Fines Clause would not apply to an in 
rem forfeiture of Jouppi’s airplane and the only difference 
between an in personam forfeiture and an in rem forfei-
ture of the airplane is that Jouppi has actually been con-
victed of the illegal activity. We disagree with the dissent’s 
conclusion that the Excessive Fines Clause would not ap-
ply to an in rem forfeiture of Jouppi’s airplane. 

 
70 See Solem v. Helm, 463 U.S. 277, 290 & n.16 (1983) (explaining 

that “[r]eviewing courts, of course, should grant substantial deference 
to the broad authority that legislatures necessarily possess in deter-
mining” criminal sentences, but that “no penalty is per se constitu-
tional” as the court must “decide[] . . . whether the sentence under re-
view is within constitutional limits”). 
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The dissent bases this conclusion on certain dicta in 
Bajakajian and the dissent’s view that an in rem forfeiture 
of Jouppi’s airplane would function the same as traditional 
in rem smuggling and customs revenue forfeitures that 
occurred in the eighteenth and nineteenth centuries. In 
Bajakajian, the United States Supreme Court noted that 
“[t]raditional in rem forfeitures” were historically viewed 
as “nonpunitive” and therefore “outside the domain of the 
Excessive Fines Clause.”71 But recent historical scholarship 
has cast doubt on the Bajakajian Court’s statement that 
“traditional” in rem forfeitures were not subject to an exces-
siveness inquiry.72 

 
71 Bajakajian, 524 U.S. at 331. 
72 For instance, Georgetown Law Professor Kevin Arlyck’s work 

focusing on the constraints that the First Congress “imposed on early 
forfeiture calls into question key historical propositions underlying 
[Supreme] Court decisions insulating civil forfeiture from constitu-
tional challenge,” including that in rem forfeitures were traditionally 
not understood to be punishment. Kevin Arlyck, The Founders’ Forfei-
ture, 119 Colum. L. Rev. 1449, 1450­ 53, 1482-85 (2019) (explaining that 
partially because of Treasury Secretary Alexander Hamilton’s lobby-
ing to mitigate “heavy and ruinous forfeitures,” Congress passed the 
1790 Remission Act giving the Treasury Department broad discre-
tion to grant relief from forfeiture, which it did in approximately ninety 
percent of cases (citations omitted)); see also Beth A. Colgan, The Bur-
dens of the Excessive Fines Clause, 63 Wm. & Mary L. Rev. 407, 464-
66 (2021) (describing underlying history and arguing that the 1790 
Remission Act’s remittance procedures “were understood to be 
guided by the principles [against excessive fines] long-before secured 
by the Magna Carta”); Nicholas Bagley & Julian Davis Mortenson, 
Delegation at the Founding, 121 Colum. L. Rev. 277, 345-47 (2021) (dis-
cussing how the First Congress delegated broad authority to the ex-
ecutive branch to forfeit private property but also gave the Treasury 
remission power); Sophia Z. Lee, Our Administered Constitution: 
Administrative Constitutionalism from the Founding to the Present, 
167 U. Pa.L. Rev. 1699, 1717 & n.65 (2019) (discussing how the Treasury 
Secretary’s “leniency [was] grounded in the Eighth Amendment”). 
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Moreover, even assuming that this was the case histor-
ically, it does not necessarily follow that it remains the 
case today. In footnote six of the Bajakajian opinion, the 
Supreme Court distinguished between “traditional” in rem 
forfeitures related to customs and revenue statutes (which 
were purportedly nonpunitive in nature and therefore 
“outside the domain of the Excessive Fines Clause”) and 
the more “modern” in rem forfeitures related to drug inter-
diction (which are recognized as punishment and subject to 
the Excessive Fines Clause).73 The Court noted that one of 
the “hallmarks” of traditional in rem forfeitures was the 
lack of an innocent owner defense.74 

Here, we are dealing with a modern statute that was 
originally enacted in 1980 and whose mandatory forfeiture 

 
73 Footnote 6 of Bajakajian states: 

It does not follow, of course, that all modern civil in rem for-
feitures are nonpunitive and thus beyond the coverage of the 
Excessive Fines Clause. Because some recent federal forfei-
ture laws have blurred the traditional distinction between civil 
in rem and criminal in personam forfeiture, we have held that 
a modern statutory forfeiture is a “fine” for Eighth Amend-
ment purposes if it constitutes punishment even in part, re-
gardless of whether the proceeding is styled in rem or in per-
sonam. See Austin v. United States, [509 U.S. 602,] 621-622 
[(1993)] (although labeled in rem, civil forfeiture of real prop-
erty used “to facilitate” the commission of drug crimes was 
punitive in part and thus subject to review under the Exces-
sive Fines Clause). 

Bajakajian, 524 U.S. at 331 n.6. 
74 Id. at 331-32 (“The forfeiture in this case does not bear any of 

the hallmarks of traditional civil in rem forfeitures. The Government 
has not proceeded against the currency itself, but has instead sought 
and obtained a criminal conviction of respondent personally. The for-
feiture serves no remedial purpose, is designed to punish the offender, 
and cannot be imposed upon innocent owners.”). 
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provisions did not come into existence until 2004.75 The 
statute includes an “innocent owner” provision, which indi-
cates that the mandatory forfeiture is not entirely reme-
dial in nature.76 

The distinction between “purely remedial” forfeitures 
and forfeitures that are punitive, at least in part, was ad-
dressed in the pre-Bajakajian case, Austin v. United 
States.77 The dissent treats the dicta in Bajakajian as effec-
tively overruling Austin. But we disagree that Austin is 
no longer good law. 

In Austin, the Supreme Court rejected the view that 
historical in rem forfeitures have always been remedial in 
nature, and the Court held that in rem forfeitures consti-
tuted a “fine” subject to the Excessive Fines Clause if the for-
feiture had any punitive aspects.78 The Court also rejected 
the government’s argument that forfeiture of the 

 
75 Former AS 04.16.220 (2004); SLA 1980, ch. 131, § 3; see Harrison 

v. State, 687 P.2d 332, 335-36 (Alaska App. 1984). 
76 See AS 04.16.220(e) (providing for an innocent owner defense in 

both in personam and in rem forfeitures); AS 04.16.220(f) (providing 
a defense for a “person other than the owner holding, or the assignee 
of, a lien, mortgage, conditional sales contract on, or the right to posses-
sion to property subject to [in personam or in rem] forfeiture”). 

77 Austin v. United States, 509 U.S. 602 (1993). 
78 Id. at 609-10; see also Bajakajian, 524 U.S. at 329 n.4 (“We do 

not suggest that merely because the forfeiture of respondent’s cur-
rency in this case would not serve a remedial purpose, other forfei-
tures may be classified as nonpunitive (and thus not ‘fines’) if they 
serve some remedial purpose as well as being punishment for an of-
fense. Even if the Government were correct in claiming that the forfei-
ture of respondent’s currency is remedial in some way, the forfeiture 
would still be punitive in part. (The Government concedes as much.) 
This is sufficient to bring the forfeiture within the purview of the Ex-
cessive Fines Clause.” (citing Austin, 509 U.S. at 621-22)). 
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“instrumentality” of a crime “serves solely a remedial pur-
pose.”79 As the Court explained, 

The Government argues that [the forfeitures] are 
not punitive but, rather, should be considered reme-
dial [because] they remove the “instruments” of the 
drug trade “thereby protecting the community 
from the threat of continued drug dealing.” . . .  

. . . Concededly, we have recognized that the forfei-
ture of contraband itself may be characterized as re-
medial because it removes dangerous or illegal 
items from society. The Court, however, previ-
ously has rejected government’s attempt to extend 
that reasoning to conveyances used to transport il-
legal liquor. [In One 1958 Plymouth Sedan v. 
Pennsylvania,] it noted: “There is nothing even 
remotely criminal in possessing an automobile.” 
The same, without question, is true of the properties 
involved here [i.e., Austin’s mobile home and his auto 
body shop], and the Government’s attempt to charac-
terize these properties as “instruments” of the drug 
trade must meet the same fate as Pennsylvania’s 
effort to characterize the 1958 Plymouth sedan as 
“contraband.”[80] 

Since Austin, the vast majority of state and federal 
courts have followed this reasoning and have subjected in 
rem forfeitures of property that was used to facilitate a 

 
79 Austin, 509 U.S. at 622. 
80 Id. at 620-21 (first citing United States v. One Assortment of 

89 Firearms, 465 U.S. 354, 364 (1984); then quoting One 1958 Plym-
outh Sedan v. Pennsylvania, 380 U.S. 693, 699 (1965)). 
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crime (like an automobile or a vessel) to the Excessive 
Fines Clause proportionality test.81 

Given this case law, we disagree with the dissent’s 
conclusion that the Excessive Fines Clause would not ap-
ply to an in rem forfeiture of Jouppi’s airplane. Under 
Austin, only purely remedial in rem forfeitures stand out-
side the domain of the Excessive Fines Clause, and purely 
remedial in rem forfeitures tend to involve contraband or 
the illegal proceeds of a criminal enterprise.82 Such 

 
81 See State v. Timbs, 134 N.E.3d 12, 26 (Ind. 2019) (noting that 

the vast majority of federal and state courts have almost uniformly 
held that the excessiveness of in rem forfeitures of instrumentalities 
(as opposed to contraband or illegal proceeds) does not turn solely on 
whether the property was used in a crime but instead involves an Ex-
cessive Fines Clause proportionality test); see also United States v. 
Ferro, 681 F.3d 1105, 1115 (9th Cir. 2012); Von Hofe v. United States, 
492 F.3d 175, 184 (2d Cir. 2007); United States v. Dodge Caravan 
Grand SE/Sport Van, 387 F.3d 758, 762-63 (8th Cir. 2004); United 
States v. 45 Claremont St., 395 F.3d 1, 6 (1st Cir. 2004) (per curiam); 
United States v. Wagoner Cnty. Real Est., 278 F.3d 1091, 1100 n.7, 
1101 n.8 (10th Cir. 2002); United States v. 817 N.E. 29th Dr., 175 F.3d 
1304, 1309-10 (11th Cir. 1999); Yskamp v. DEA, 163 F.3d 767, 773 (3d 
Cir. 1998); United States v. 415 E. Mitchell Ave., 149 F.3d 
472, 477 (6th Cir. 1998); Commonwealth v. 1997 Chevrolet & Con-
tents Seized from Young, 160 A.3d 153, 185-86 (Pa. 2017); Utah v. 633 
East 640 North, 994 P.2d 1254, 1257 (Utah 2000). But see United States 
v. Chandler, 36 F.3d 358, 365 (4th Cir. 1994) (applying a multi-factor 
“instrumentality” test to determine if property is subject to propor-
tionality review); Medlock v. One 1985 Jeep Cherokee, 470 S.E.2d 
373, 377 (S.C. 1996) (adopting Fourth Circuit test). We note, however, 
that the Fourth Circuit’s “instrumentality” test still directs courts to 
consider issues such as “the role and culpability of the owner.” Chan-
dler, 36 F.3d at 365. 

82 See United States v. Sum of $185,336.07 U.S. Currency Seized 
from Citizen’s Bank Acct. L7N01967, 731 F.3d 189, 194 (2d Cir. 2013) 
(holding that illegal drug proceeds are not subject to the Eighth 
Amendment’s restrictions on punishment as they are nonpunitive); 
United States v. Davis, 648 F.3d 84, 96-97 (2d Cir. 2011) (finding in rem 
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forfeitures “simply part[] the owner from the fruits of the 
criminal activity.”83 Here, the airplane is not strictly con-
traband or illegal proceeds of a criminal enterprise.84 

 
forfeiture of stolen Pissarro monotype remedial because it was seized 
pursuant to a customs statute, it was unconnected to criminal prose-
cution, and culpability was irrelevant to forfeiture); United States v. 
22 Santa Barbara Dr., 264 F.3d 860, 874-75 (9th Cir. 2001) (concluding 
that in rem forfeiture of real property purchased with illegal drug 
proceeds was nonpunitive); United States v. An Antique Platter of 
Gold, 184 F.3d 131, 140 (2d Cir. 1999) (holding that the forfeiture of a 
Sicilian antique imported in violation of customs laws did not constitute 
a fine, as it was “classic contraband”). 

83 22 Santa Barbara Dr., 264 F.3d at 874. 
84 We note that the dissent cites to a number post-Bajakajian 

cases for the proposition that courts have closely followed the dicta in 
Bajakajian that the dissent views as effectively overruling Austin. 
However, the majority of these cases merely quote this dicta but add 
nothing to its analysis. While a few of the cases cited by the dissent 
hold that the forfeiture at issue constitutes traditional in rem forfei-
ture, they are readily distinguishable from the present case, as they 
resemble classic contraband or can be applied against innocent owners. 
See Davis, 648 F.3d at 96-97 (civil forfeiture of stolen artwork with 
no innocent owner defense); An Antique Platter of Gold, 184 F.3d at 
139-40 (civil forfeiture of Sicilian antique gold platter presumed to be-
long to Italian government with no innocent owner defense); United 
States v. 2011 Jeep Grand Cherokee, 2013 WL 12106221 (W.D. Tex. 
2013) (unpublished) (civil forfeiture of unlicensed armored jeep trans-
ported across U.S.-Mexico border in a commercial trailer with no in-
nocent owner defense); United States v. Any & All Radio, Station 
Transmission Equip., 2004 WL 2848532, at *3 (S.D.N.Y. Dec. 9, 
2004) (unpublished) (civil forfeiture of radio communications devices 
with no innocent owner defense); see also 18 U.S.C. § 983(d), (i) 
(providing for an innocent owner defense in all federal in rem forfei-
ture proceedings except forfeitures pursuant to “(A) the Tariff Act of 
1930 or any other provision of law codified in title 19 [‘Customs Du-
ties’]; (B) the Internal Revenue Code of 1986; (C) the Federal Food, 
Drug, and Cosmetic Act . . . ; (D) the Trading with the Enemy Act . . . , 
the International Emergency Economic Powers Act . . . , or the North 
Korea Sanctions Enforcement Act of 2016; or (E) section 1 of title VI 
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Instead, it is property used to facilitate the crime whose 
value is not directly linked to the reparative costs of the 
crime.85 As such, its forfeiture likely would be subject to 
the constitutional constraints of the Excessive Fines 
Clause, even if the forfeiture were in rem. 

 

Conclusion 

For the reasons explained in this opinion, we VACATE the 
judgment of the district court, and we REMAND this case 
to the district court for further proceedings consistent 
with this opinion. 

 
of the Act of June 15, 1917 [‘Illegal exportation of war materials’]”); 
47 U.S.C. § 510(c)(1) (providing that forfeiture of radio communica-
tions devices are governed by customs forfeiture laws). 

85 Austin, 509 U.S. at 619-22, 622 n.14 (holding that in rem forfei-
ture of mobile home and auto shop used to commit federal drug offense 
was partially punitive because it tied the forfeiture to a specific offense, 
included an innocent owner provision, and was not linked to the value 
of the crime); see also Timbs, 134 N.E.3d at 23-24 (holding that in rem 
forfeiture of Land Rover pursuant to use-based forfeiture statute 
was a fine because it tied “each forfeiture to the commission of a drug 
offense,” included an innocent owner provision, and the value of the 
forfeiture was “neither a fixed sum nor linked to the harm caused by 
the underlying crime”). 
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Judge MANNHEIMER, concurring in part and dissenting in 
part. 

Kenneth John Jouppi stands convicted of bootlegging 
— i.e., attempting to smuggle alcoholic beverages into a 
community that had exercised its option under AS 
04.11.491 to prohibit the importation of alcohol. Because 
Jouppi used his airplane to facilitate this act of smuggling, 
Alaska law requires the forfeiture of his airplane. See AS 
04.16.220(a)(3)(C), as interpreted by this Court in Jouppi’s 
previous appeal: Jouppi v. State, 397 P.3d 1026, 1035 
(Alaska App. 2017). 

The question presented in Jouppi’s current appeal is 
whether, given the value of Jouppi’s airplane (approxi-
mately $95,000), the forfeiture of this airplane constitutes 
an “excessive fine” and is therefore prohibited, or at least 
limited, by the Eighth Amendment to the United States 
Constitution. 

A little over twenty years ago, in United States v. Ba-
jakajian,1 the Supreme Court held that a fine is “excessive” 
for purposes of the Eighth Amendment if the fine is 
“grossly disproportional” to the gravity of the offense. 2 (The 
Supreme Court declared that this is the same “gross dispro-
portionality” test that the Court applies when a criminal sen-
tence is challenged under the cruel and unusual punish-
ment clause. 3) 

In Jouppi’s case, the district court ruled that the for-
feiture of Jouppi’s airplane was grossly disproportional to 
the gravity of his bootlegging offense, and the court 

 
1 524 U.S. 321, 118 S.Ct. 2028, 141 L.Ed.2d 314 (1998). 
2 Bajakajian, 524 U.S. at 334–37, 118 S.Ct. at 2036–38. 
3 Id., 524 U.S. at 336, 118 S.Ct. at 2037. 
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therefore refused to impose the statutorily required for-
feiture. (The court apparently failed to consider whether 
the Eighth Amendment would allow a partial forfeiture of 
the airplane.) 

As explained in this Court’s lead opinion, the district 
court failed to adequately consider, or to correctly apply, 
various aspects of the analysis set forth by the Supreme 
Court in Bajakajian. For this reason, my colleagues have 
concluded that we should remand Jouppi’s case to the dis-
trict court for reconsideration of whether the forfeiture of 
Jouppi’s airplane would be “excessive” for purposes of the 
Eighth Amendment as interpreted in Bajakajian. 

I agree with my colleagues that the district court failed 
to properly apply the Bajakajian factors to Jouppi’s case. 
However, I dissent from this Court’s decision to remand 
Jouppi’s case to the district court — because I conclude that 
the forfeiture of Jouppi’s airplane is clearly proper under 
the Bajakajian analysis. 

I reach this conclusion for two reasons. 

First, Bajakajian re-affirms the constitutional principle 
that the legislature is the branch of government primarily 
entrusted with deciding what punishments are appropriate 
for particular criminal offenses, and that courts should nor-
mally defer to the legislature’s assessment. 

Here, the Alaska legislature was confronted with a social 
problem of major proportions: alcoholism and alcohol-re-
lated crime were rampant in rural Alaska, and rural com-
munities often lacked adequate police and health-care re-
sources to deal with these problems. In response, the legis-
lature authorized these communities to restrict and even pro-
hibit the sale and possession of alcoholic beverages. And to 
punish and deter the smuggling of alcoholic beverages into 
these communities, our legislature enacted laws that call 
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for the mandatory forfeiture of any airplane used to facil-
itate this smuggling. 

As Bajakajian confirms, the Eighth Amendment was 
not intended to give courts a wide-ranging authority to sec-
ond-guess the legislature’s decisions regarding the appro-
priate penalties for particular crimes. Rather, under 
Bajakajian, when the legislature has a legitimate reason 
for imposing a severe fine or forfeiture as a penalty for a 
crime, courts should defer to the legislature’s assessment of 
the appropriate penalty in all but the most extreme cases. 

The in personam forfeiture provision at issue in 
Jouppi’s case — the mandatory forfeiture of airplanes that 
are used to smuggle alcoholic beverages into dry communi-
ties — is a reasonable component of the Alaska legislature’s 
response to the crisis posed by alcohol abuse and alcohol-re-
lated crime in rural Alaska. As I discuss in this dissent, the 
in personam forfeiture of ships and airplanes used to commit 
or facilitate smuggling or poaching has been a fixture of 
Alaska law for over 150 years (long before statehood). In-
deed, the Alaska legislature currently uses these same 
types of in personam forfeitures to enforce many of Alaska’s 
other smuggling and poaching laws. 

I thus conclude that, absent extraordinary circum-
stances, the forfeiture of airplanes under AS 
04.16.220(a)(3)(C) — i.e., the forfeiture of the airplanes 
used to facilitate the smuggling of alcoholic beverages into 
dry communities — does not violate the Eighth Amend-
ment. 

My second reason for concluding that the forfeiture of 
Jouppi’s airplane is not “excessive” (for purposes of the 
Eighth Amendment) is based on another aspect of the Ba-
jakajian decision: Bajakajian declares that the Eighth 
Amendment’s excessive fines clause was not intended to 
prohibit or limit the government’s traditional use of in 
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rem forfeitures to confiscate vessels (and other convey-
ances) used to commit or facilitate acts of smuggling. Such 
forfeitures have been a fixture of American law for close to 
three centuries (since colonial times). And according to Ba-
jakajian, these in rem forfeitures are not governed by the 
Eighth Amendment. 

There is only one material distinction that can be 
drawn between the forfeiture in Jouppi’s criminal case and 
the “traditional” forfeiture of Jouppi’s airplane that could 
be imposed in an in rem civil proceeding against the air-
plane itself: In Jouppi’s case, the State not only proved that 
Jouppi’s plane was used to facilitate an act of smuggling — 
a fact that would be sufficient to support an in rem forfei-
ture of the plane under AS 04.16.220(d)(2), regardless of 
who owned the plane, and regardless of whether Jouppi 
was personally involved in the act of smuggling — but the 
State also proved that Jouppi was himself criminally re-
sponsible for this act of smuggling. 

This additional aspect of the government’s proof — i.e., 
that Jouppi was personally guilty of the crime of smug-
gling — does not suggest that the forfeiture of Jouppi’s 
airplane might be “grossly disproportional” to the gravity 
of his conduct. Rather, it suggests just the opposite. 

If, consistent with the Eighth Amendment, Jouppi’s air-
plane could lawfully be forfeited in an in rem proceeding 
against the airplane, even if Jouppi himself had no criminal 
involvement in the act of smuggling, it makes no sense that 
the forfeiture of Jouppi’s plane would somehow become “ex-
cessive” for Eighth Amendment purposes based on the ad-
ditional fact that Jouppi was himself complicit in the act of 
smuggling (a fact that the State proved beyond a reason-
able doubt). 

I therefore interpret Bajakajian to mean that when the 
forfeiture of a ship or an airplane is imposed as part of a 
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defendant’s criminal sentence for smuggling — i.e., when the 
same forfeiture would have justified under traditional in 
rem forfeiture principles, even if the owner was not person-
ally complicit in the smuggling — then the forfeiture is not 
“grossly disproportional” to the gravity of the offense. 

For these two reasons, I conclude that the forfeiture of 
Jouppi’s airplane does not constitute an excessive fine for 
purposes of the Eighth Amendment. 

 

I 

Introduction to the law of in rem forfeitures and in 
personam forfeitures 

Before I turn to the substance of my position, I want to 
explain two terms that I will be using throughout my dis-
sent: “in rem” forfeitures and “in personam” forfeitures. 

Taken together, these two types of forfeitures com-
prise the category of “statutory forfeitures” — i.e., forfei-
tures that did not exist under English common law but ra-
ther are the result of legislative enactments. 

“In rem” forfeitures. The first type of statutory for-
feiture is the in rem forfeiture. The Latin phrase “in rem” 
means “against a thing”,4 and this phrase is used to describe 
a civil forfeiture action in which the government “sues” a 
piece of property, claiming that the property is forfeit either 
because it is contraband or because it has been used — by 
anyone, no matter who — to commit or facilitate an act of 
smuggling, or some other circumvention of the revenue 
laws, or for any other purpose that has been declared un-
lawful by the relevant forfeiture statute. 

 
4 Black’s Law Dictionary, Pocket Edition (1996), p. 319. 
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For the government, an in rem forfeiture proceeding 
offers several significant advantages. First, because (le-
gally speaking) the government’s claim is against the 
thing to be forfeited, it does not matter whether the govern-
ment can identify the specific person or persons who used the 
property to violate the law, nor does it matter whether the 
government can obtain personal jurisdiction over those law-
breakers, as long as the offending piece of property is in the 
government’s possession. Likewise, it does not matter 
whether the government can identify the person or per-
sons who own the property to be forfeited, nor does it matter 
whether the government can obtain personal jurisdiction 
over those owners, nor does it matter whether the govern-
ment can prove that any of those owners are criminally re-
sponsible for the violation of law that justifies the forfei-
ture.5 

All the government must prove is that someone (no mat-
ter who) used the property to commit or facilitate the vio-
lation of the law. And, because an in rem forfeiture pro-
ceeding is a civil proceeding, the government need only 
prove this fact by a preponderance of the evidence. 

Once the government commences an in rem forfeiture 
proceeding, all persons claiming an interest in the property 
(owners, mortgage-holders, etc.) are allowed to contest the 
proposed forfeiture. However, at common law, the only real 
defense to a proposed in rem forfeiture was for the property 
owner(s) to show that their property was not involved in the 
unlawful activity alleged by the government. If the prop-
erty was, in fact, involved in the unlawful activity, then it 
didn’t matter whether the property owners were them-
selves innocent of wrongdoing. 

 
5 See United States v. Ursery, 518 U.S. 267, 291–92; 116 S.Ct. 

2135, 2149; 135 L.Ed.2d 549 (1996). 
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As a matter of United States constitutional law, this prin-
ciple remains true to this day: the innocence of the owners 
is no defense. See the United States Supreme Court’s deci-
sion in Calero-Toledo v. Pearson Yacht Leasing Company 
(1974),6 and the Court’s later decision in Bennis v. Michigan 
(1996)7 — where the Court acknowledged that equitable 
considerations might favor an “innocent owner” defense, 
but the Court nevertheless declared that the forfeiture of 
innocent owners’ property was “too firmly fixed in the 
punitive and remedial jurisprudence of [this] country 
to be now displaced.”8 

But while there is no defense available to innocent own-
ers under English and American common law, there is 
nonetheless a long tradition of allowing such a defense un-
der American statutory law. Even the earliest federal 
forfeiture statutes enacted by the 1st United States Con-
gress contained provisions that allowed owners to obtain a 
mitigation or complete remission of the forfeitures imposed 
for smuggling or other customs violations (e.g., the forfei-
tures of sailing vessels and/or merchandise) if the owners 
could show that the forfeiture “was incurred without wilful 
negligence or any intention of fraud” on their part. 9 

 
6 Calero-Toledo v. Pearson Yacht Leasing Company, 416 U.S. 

663, 94 S.Ct. 2080, 40 L.Ed.2d 452 (1974). 
7 Bennis v. Michigan, 516 U.S. 442, 116 S.Ct. 994, 134 L.Ed.2d 68 

(1996). 
8 Bennis, 516 U.S. at 453, 116 S.Ct. at 1001. 
9 See Statutes at Large, 1st Congress, second session, chapter 12 

(May 26, 1790) (“An Act to provide for mitigating or remitting the for-
feitures and penalties accruing under the revenue laws”). Likewise, 
see Statutes at Large, 1st Congress, third session, chapter 15 (March 
3, 1791), a customs act regulating distilled spirits (both “imported from 
abroad” and “distilled within the United States”); section 43 of this act 
allowed the owner of a vessel to apply for a mitigation or remission of 
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At this point, I should note that the term “innocent 
owner” is a little misleading. Under federal and state re-
mission statutes, it is generally not enough for a property 
owner to show that they are “innocent” in the sense that they 
were not complicit in the unlawful activity that justifies the 
forfeiture. Instead, a property owner must show that they 
are “hyper-innocent” — not only innocent of wrongdoing, 
but also non-negligent regarding the possibility that their 
property would be used for the unlawful purpose. In other 
words, not only must the property owner show that they 
were not involved in the unlawful activity, but they must 
also show that they had no reason to think that their prop-
erty was going to be put to this unlawful use, or that they 
did everything reasonably possible to prevent their property 
from being put to the unlawful use. 

This statutory tradition of forfeiture remission for hy-
per-innocent owners continues to this day: Both Congress 
and the state legislatures have enacted provisions that allow 
hyper-innocent owners to obtain remissions of in rem for-
feitures. 

For instance, in the wake of the Supreme Court’s de-
cision in Bennis v. Michigan, Congress enacted the fed-
eral Civil Asset Forfeiture Reform Act of 2000 (CAFRA), 
codified at 18 U.S.C. § 983(d). This statute allows property 
owners to obtain a remission of most federal forfeitures if 
they prove either (1) that they did not know of the unlawful 
conduct giving rise to the forfeiture, or (2) that, upon 
learning of the unlawful conduct, they did all that reasonably 
could be expected under the circumstances to terminate the 
unlawful use of their property. 10 

 
the forfeiture if they could show that the forfeiture “was incurred 
without wilful negligence, or any design or intention of fraud”. 

10 18 U.S.C. § 983(d)(2). 
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Similarly, the Alaska statute at issue in Jouppi’s case, 
AS 04.16.220, allows innocent property owners (and other 
interest-holders) to obtain a remission of a forfeiture im-
posed for alcohol smuggling if they show (1) that they were 
not complicit in the smuggling, (2) that they had no reason to 
believe that their property would be used in violation of the 
law, and (3) that they had no reason to believe that the person 
who was using their property had committed other viola-
tions of the alcohol laws contained in Title 4 of the Alaska 
Statutes. See AS 04.16.220(e) and (f). 

(In Alaska, this defense for hyper-innocent owners is 
not just statutory; it is required by the due process clause of 
the Alaska constitution. See State v. Rice, 626 P.2d 104, 114 
(Alaska 1981), holding that a forfeiture violates the Alaska 
guarantee of substantive due process if the owner of the 
property “has done all that reasonably could be expected to 
prevent [its] illegal use”.) 

“In personam” forfeitures. The second type of statu-
tory forfeiture is the “in personam” forfeiture. The Latin 
phrase “in personam” means “against a person”,11 and this 
phrase is used to describe a forfeiture that is imposed as 
part of a defendant’s sentence in a criminal proceeding, 
when the relevant penalty statutes authorize the forfei-
ture of property as a punishment for the crime. 

Obviously, as a pre-condition to any in personam for-
feiture, the government must prove (beyond a reasonable 
doubt) that the defendant is criminally accountable for the 
violation of law that authorizes the forfeiture. But in addi-
tion, as is true with in rem forfeitures, the government 
must prove either that the property to be forfeited is 

 
11 Black’s Law Dictionary, Pocket Edition (1996), p. 318. 
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contraband, or that the property was used to commit or facil-
itate the violation of the law. 

However, in personam forfeitures differ from in rem for-
feitures in two key respects. 

First, whenever a defendant is subject to an in perso-
nam forfeiture, the defendant (by definition) has already 
been found guilty of committing the related crime. Thus, the 
defendant cannot obtain remission of the forfeiture by 
claiming to be an innocent, non-negligent property owner. 

If the sentencing judge has the discretion to impose 
the in personam forfeiture, the defendant may still argue 
that, even though they have been found guilty, the facts of 
their case do not warrant the imposition of a forfeiture, or 
at least not the entire authorized forfeiture. But if the for-
feiture is a mandatory component of the defendant’s sen-
tence, the only defense available to the convicted defendant 
is to show that their property was not used to commit or 
facilitate their crime. 

Second, because in personam forfeitures are imposed as 
part of the sentence in a criminal case, where the only parties 
are the government and the defendant, the court that is pre-
siding over the case only has jurisdiction to impose a for-
feiture of the defendant’s interest in the property. This 
means, as a practical matter, that the court must give notice 
to any other potential owners or interest holders, allowing 
them to challenge the in personam forfeiture by showing 
that they, and not the defendant, are the owners of the 
property, either in whole or in part (according to the na-
ture of their claimed interest). 12 

 
12 See, for instance, Federal Criminal Rule 32.2(b) and its accom-

panying Advisory Committee Notes (2000), as well as United States 
v. Schwimmer, 968 F.2d 1570, 1580–81 (2nd Cir. 1992). 
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Additionally, because an in personam forfeiture only 
applies to the defendant’s interest in the property, when-
ever the defendant is not the sole owner of the property, the 
government will normally be forced to institute a related in 
rem forfeiture proceeding if the government wishes to ob-
tain forfeiture of the entire property. 

The relationship between in rem and in personam 
forfeitures. Because in rem forfeitures and in personam 
forfeitures have different legal premises and conse-
quences, the law has always viewed them as separate and 
independent causes of actions. Thus, with respect to any 
particular piece of property, the government is allowed to 
pursue either or both types of forfeiture actions. 

Moreover, even when a criminal defendant is the owner 
of the forfeitable property, the government can pursue an in 
rem forfeiture action against the property even after the gov-
ernment has criminally prosecuted the defendant/prop-
erty owner for the related crime, and vice-versa. For pur-
poses of the double jeopardy clause, an in rem forfeiture 
action against the defendant’s property is not a second 
prosecution nor a second punishment. United States v. 
Ursery, 518 U.S. 267, 270–71, 286–88; 116 S.Ct. 2135, 2138, 
2146–47; 135 L.Ed.2d 549 (1996). 

The Alaska Supreme Court has likewise ruled that an 
in rem forfeiture proceeding is not a “criminal prosecu-
tion” within the meaning of Article I, Section 11 of the 
Alaska Constitution. Resek v. State, 706 P.2d 288, 293 
(Alaska 1985). 

Thus, in Waiste v. State, 10 P.3d 1141, 1153–54 
(Alaska 2000), the supreme court held that, under the stat-
utes authorizing the forfeiture of fishing vessels used in 
connection with violations of Alaska’s fishing laws, the 
State can pursue an in rem forfeiture of the vessel (1) be-
fore any related criminal prosecution, or (2) instead of a 
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criminal prosecution, or (3) in addition to any related crimi-
nal prosecution — even if that criminal prosecution has al-
ready resulted in the defendant’s acquittal. 

With this as a prelude, I now turn to the substance of my 
dissent. 

 

II 

The Alaska legislature has enacted a statute calling 
for the mandatory forfeiture of airplanes that are used to 
smuggle alcoholic beverages into rural Alaska. The legis-
lature’s purpose in enacting this statute was to deter con-
duct that was creating a social problem of crisis propor-
tions. Because the legislature’s choice was not plainly unrea-
sonable, and because, under Bajakajian, the legislature is 
the branch of government entrusted with choosing the ap-
propriate penalty for a criminal offense, the forfeitures im-
posed under Alaska’s statute are not “grossly dispropor-
tional” under the Bajakajian test. 

In Bajakajian, the United States Supreme Court re-af-
firmed the constitutional principle that “judgments about 
the appropriate punishment for an offense belong in the 
first instance to the legislature.” 13 

Indeed, when the Bajakajian court described the test 
for determining whether a forfeiture is excessive — the 
“grossly disproportional to the gravity of the offense” test 
— the Supreme Court declared that this concept of “gross 
disproportionality” was intended to incorporate the same 
analysis that the Court uses when evaluating whether a 

 
13 Bajakajian, 524 U.S. at 336, 118 S.Ct. at 2037, citing Solem v. 

Helm, 463 U.S. 277, 288; 103 S.Ct. 3001, 3008; 77 L.Ed.2d 637 (1983), 
and Rummel v. Estelle, 445 U.S. 263, 271; 100 S.Ct. 1133, 1137–38; 63 
L. Ed. 2d 382 (1980). 
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criminal sentence violates the cruel and unusual punish-
ment clause. 14 The Supreme Court’s “cruel and unusual 
punishment” cases underscore the fact that this propor-
tionality analysis requires courts to give substantial defer-
ence to the judgement of the legislature. 

See, for instance, Solem v. Helm, 463 U.S. 277, 289–290; 
103 S.Ct. 3001, 3009; 77 L.Ed.2d 637 (1983) (“[C]ourts ... 
should grant substantial deference to the broad authority 
that legislatures necessarily possess in determining the 
types and limits of punishments for crimes”); Rummel v. 
Estelle, 445 U.S. 263, 282–84; 100 S.Ct. 1133, 1143–44; 63 
L.Ed.2d 382 (1980) (“[O]ur Constitution is made for peo-
ple of fundamentally differing views. ... Penologists them-
selves have been unable to agree whether sentences 
should be light or heavy, discretionary or determinate.”). 

Here, the Alaska legislature has enacted a statute, AS 
04.16.220(a)(3), that mandates the forfeiture of any aircraft 
used to accomplish or facilitate the smuggling of alcoholic 
beverages into a local option community — although the 
owner of the property is entitled to remission of the forfeiture 
if they can show (1) that they were not complicit in the smug-
gling and, additionally, (2) that they had no reason to be-
lieve that their aircraft, watercraft, or vehicle would be put 
to this unlawful use. 15 

The forfeitures imposed under AS 04.16.220(a)(3) can 
often constitute a substantial monetary hardship to the 
owner of the aircraft. But the legislative history of this for-
feiture statute shows that the Alaska legislature intended 
the penalty to be severe — because the legislature was re-
sponding to, and attempting to punish and deter, 

 
14 Id., 524 U.S. at 336, 118 S.Ct. at 2037. 
15 See AS 04.16.220(e) and (f). 
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smuggling transactions that were creating a social crisis in 
rural Alaska. 

As I am about to explain in some detail, the forfeiture 
provisions of AS 04.16.220(a)(3) were a reasoned legisla-
tive response to a serious social problem. Thus, under a 
Bajakajian analysis, the forfeitures imposed under this 
statute are not “grossly disproportional” to the gravity of 
the offense. 

 

(a) Alaska’s historic use of forfeitures to enforce our 
smuggling and poaching statutes, and to deter the 
violation of those laws 

Alaska has always been a vast and thinly populated 
region where it is difficult for law enforcement officers to 
detect and prevent smuggling and poaching. Historically, 
our geography has been an open invitation to smugglers, as 
well as those who would poach Alaska’s fish, game, birds, 
and marine mammals. 

The legislative response to this problem — virtually 
from the time the United States first acquired Alaska in 
1867 — has been to enact laws that call for the forfeiture of 
the marine vessels and (later) the aircraft used to commit 
smuggling and poaching offenses. 

Sometimes, the statutes called for these forfeitures to be 
imposed in rem — that is, imposed in a civil forfeiture 
proceeding where the government “sues” the property 
itself, and anyone claiming an interest in the property is al-
lowed to contest the proposed forfeiture. Other times, these 
statutes called for the forfeitures to be imposed in perso-
nam — that is, imposed as part of a defendant’s sentence 
in a criminal prosecution for smuggling or poaching. And 
often the statutes authorized both kinds of forfeitures. 
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For example, in 1868 and again in 1870, Congress en-
acted statutes that prohibited the unauthorized hunting of 
seals and other fur-bearing mammals in Alaska. See sec-
tions 173 and 178 of Part I (“The Penal Code”) of the 
Carter Code of 1900 (Thomas H. Carter, The Laws of 
Alaska). These anti-poaching statutes authorized a com-
bination of imprisonment, fines, and forfeitures as crimi-
nal penalties for these offenses. Specifically, both statutes 
declared that “every person guilty [of killing these fur-
bearing mammals] shall, for each offense, be fined not less 
than two hundred nor more than one thousand dollars, or 
imprisoned not more than six months, or both; and all ves-
sels, their tackle, apparel, furniture, and cargo, found en-
gaged in violation of this section shall be forfeited[.]” 

(The words “tackle”, “apparel”, and “furniture” have spe-
cialized meanings in admiralty law. “Tackle” refers to the 
ship’s rigging, “apparel” refers to the ship’s sails, and “fur-
niture” refers to the anchors and the numerous other tools 
and maritime utensils for use on the ship. The ship’s cargo 
and ballast were separate — which is why the two forfeiture 
statutes separately mention the ship’s cargo. See Erastus 
Cornelius Benedict, Admiralty (5th ed. 1925), Vol. 1, § 
59.) 

As can be seen from this list of possible penalties, the 
forfeiture of the sailing vessel, along with her “tackle, ap-
parel, [and] furniture”, was generally the most onerous fi-
nancial penalty that could be imposed under these two stat-
utes — a penalty far more severe than the authorized fine 
of $200 to $1000. 

Similarly, in 1868, Congress enacted a forfeiture stat-
ute to deter the smuggling of alcoholic beverages into the 
newly acquired District of Alaska. This statute author-
ized the forfeiture of sailing vessels (again, along with 
their “tackle, apparel, and furniture and cargo”) if the ship 
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was found to be illegally transporting more than $400 worth 
of alcoholic beverages to Alaska. 16 

Another example of a similar federal forfeiture statute 
is section 5 of the Act of January 13, 1925 — an act “to estab-
lish an Alaska Game Commission to protect game animals, 
land fur-bearing animals, and birds in Alaska”.17 (This law 
was carried forward to the eve of Alaska statehood; see the 
1949 Compiled Laws of Alaska, Title 39, chapter 6.) One pro-
vision of this 1925 act (ACLA 1949, § 39-6-7) required the 
forfeiture of all “boats, aircraft, wagons or other vehicles, 
dogs, sleds, and other paraphernalia” that were used in, 
or in aid of, any violation of the Act’s provisions regulating 
animals, birds, and game fish within the Territory of 
Alaska. 

Like the forfeiture statute at issue in Jouppi’s case, this 
1925 federal statute declared that these forfeitures of “boats, 
aircraft, wagons, [and] other vehicles” could be imposed “[ei-
ther] upon conviction of the offender or upon judgment of a 
[federal] court... that the [boats, aircraft, or vehicles] were 
being used ... in violation of this Act”. In other words, these 
forfeitures could either be imposed in rem (i.e., in a civil 
forfeiture proceeding against the property itself) or in per-
sonam (i.e., as part of the judgement in a criminal case 
against one or more of the poachers). 

After the birth of commercial aviation, many of the 
forfeiture laws applicable to Alaska were expanded to in-
clude the forfeitures of airplanes. For example, one of the 
early federal statutes pertaining to the use of airplanes in 
the Territory of Alaska — the Air Commerce Act of 1926 

 
16 See Revised Statutes of the United States, § 1955 (enacted July 

27, 1868). 
17 This law was enacted by Statutes at Large, 68th Congress, second 

session, chapter 75, and was initially codified at 43 Stat. 739. 
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— authorized the forfeiture of aircraft that were used in 
connection with any violation of the customs or public 
health laws. 18 

To this day, Alaska law continues to impose both in rem 
and in personam forfeitures for violations of our state’s 
fish and game laws. See, for example, AS 16.05.195(a), 
which authorizes the forfeiture of all “guns, traps, nets, fish-
ing gear, vessels, aircraft, other motor vehicles, sleds, and 
other paraphernalia or gear” used in, or in aid of, any viola-
tion of Title 16 or AS 08.54 (the chapter of the Alaska statutes 
that governs big game guiding), or any regulation adopted 
under either Title 16 or AS 08.54. 

Under AS 16.05.195(a), these forfeitures can either be 
imposed “upon conviction of the offender in a criminal 
proceeding” (i.e., imposed in personam) or “upon judg-
ment of a court of competent jurisdiction in a proceeding in 
rem”. 

See also AS 16.05.723 (“Misdemeanor commercial fish-
ing penalties”),19 AS 16.05.783 (“Same day airborne 

 
18 See Compiled Laws of Alaska 1949, § 32-1-8(b) — originally en-

acted as Statutes at Large, 69th Congress, first session, chapter 344 
(May 20, 1926), section 11, and codified as 49 U.S.C. § 181. 

19 Subsection (a) of AS 16.05.723 declares that any person who neg-
ligently violates any of the commercial fishing laws found in AS 
16.05.440 – 16.05.690, or who violates any regulation governing com-
mercial fishing, “is punishable upon conviction by a fine of not more 
than $15,000 or by imprisonment for not more than one year, or by 
both. In addition, the court shall order forfeiture of any fish, or its 
fair market value, taken or retained as a result of the commission of 
the violation, and the court may forfeit any vessel and any fishing gear, 
including any net, pot, tackle, or other device designed or employed 
to take fish commercially, that was used in or in aid of the violation.” 
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hunting”), 20  and AS 16.05.905(b). 21 

The Alaska Supreme Court has expressly recognized 
that these forfeitures are an important mechanism for en-
forcing our state’s fish and game laws. See F/V American 
Eagle v. State, 620 P.2d 657, 671–72 (Alaska 1980), where the 
supreme court upheld both the forfeiture of more than 
$100,000 in money (representing the value of illegally har-
vested crab) and the forfeiture of the owners’ $350,000 in-
terest in the commercial fishing vessel that was used to il-
legally harvest the crab. 

At this point, I wish to respond to an assertion that is 
made in this Court’s majority opinion. My colleagues as-
sert that the forfeiture statute in Jouppi’s case, AS 
04.16.220(a)(3), is an outgrowth of, or is patterned after, 
the anti-drug forfeiture statutes that first began to appear 
in this country in the 1970s. 

My colleagues reach this conclusion based on the date 
of the statute (i.e., because it was enacted after the 1970s), 
and also based on the fact that the statute calls for the for-
feiture of vessels and aircraft used to smuggle alcoholic 

 
20 Subsection (c) of AS 16.05.783 declares that a person who hunts 

game on the same day that they traveled by air “[is] upon conviction 
... punishable by a fine of not more than $5,000, or by imprisonment 
for not more than one year, or by both. In addition, the court may 
order the aircraft and equipment used in or in aid of a violation of this 
section to be forfeited to the state.” 

21 This statute declares that any alien (i.e., any citizen of another 
country) who has not been lawfully admitted to the United States and 
who engages in commercial fishing or in the taking of marine mammals 
in the territorial waters of Alaska “is guilty of a misdemeanor, and upon 
conviction is punishable by ... confiscation and forfeiture of the fishing 
vessel used in the violation, or by imprisonment for not more than one 
year, or by fine of not more than $10,000, or by all or any two of the 
foregoing punishments.” 
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beverages (apparently, because alcohol can be character-
ized as a drug). 

According to my colleagues, these two factors distin-
guish AS 04.16.220 from the traditional customs and revenue 
in rem forfeiture statutes which existed before the 1970s — 
statutes which, according to Bajakajian, are exempt from 
the excessive fines clause of the Eighth Amendment.  
Instead, my colleagues suggest that AS 04.16.220 is 
more akin to the modern anti-drug forfeiture statutes which, 
according to Bajakajian, are constrained by the excessive 
fines clause. 

But the question here is not whether AS 04.16.220 was en-
acted after 1970, nor is the question whether alcohol might 
be considered a “drug” for purposes of the anti-drug laws. 
Rather, the question (to quote Bajakajian) is whether 
the forfeiture provisions of AS 04.16.220(a)(3) “blurred the 
traditional distinction between civil in rem and criminal in 
personam forfeiture” by expanding the scope of forfeitures 
beyond the types of forfeitures that were traditionally im-
posed prior to the 1970s. 22 

Ever since Alaska was acquired by the United States in 
1867, Alaska law has employed both in rem forfeitures and 
in personam forfeitures of vessels and (later) airplanes to 
punish and deter the smuggling of alcoholic beverages (as 
well as to punish and deter other customs violations and 
poaching). See, for example, the 1871 decision in The 
Louisa Simpson, 1 Alaska Fed. 50, 2 Sawyer 57, 15 F.Cas 
953 (D. Or. 1871), where a schooner was forfeited to the fed-
eral government because it was used to smuggle distilled 
spirits valued at more than $400 into the District of 

 
22 Bajakajian, 524 U.S. at 331 n. 6, 118 S.Ct. at 2035 n. 6. 
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Alaska (in violation of United States Revised Statutes § 
1955, enacted in 1868). 

The forfeiture statute at issue in Jouppi’s case, AS 
04.16.220, is not part of the expanded, non-traditional use of 
forfeitures that accompanied the “war on drugs” in the 
1970s. Rather, this statute is a descendant of Alaska statutes 
which, since the 1860s, have imposed both in rem and in 
personam forfeitures of vessels and aircraft to deter 
smuggling and poaching. 

(I address this point further in Section III of this dis-
sent, where I analyze the United States Supreme Court’s 
decision in Bajakajian.) 

 

(b) The history of the statute at issue in Jouppi’s case, AS 
04.16.220 

The forfeiture statute that applies to Jouppi’s air-
plane, AS 04.16.220(a)(3)(C), was first enacted by the Alaska 
legislature in 1980. 23 The legislature took this action in the 
aftermath of a series of studies which highlighted the massive 
problems that alcoholism and alcohol-related crime posed 
for the State of Alaska. 

Three of these studies are described in Harrison v. 
State, 687 P.2d 332 (Alaska App. 1984): 

Alcohol abuse has been and continues to be a problem 
in Alaska. A comprehensive study of this issue was re-
leased in 1977 by the Analysis of Alcohol Problems 
Project. Several of the study’s conclusions illus-
trated the extent of alcohol problems in Alaska. 
For example, Alaska’s rate of death due directly to 
alcoholism increased 153% from 1959 to 1975, and 

 
23 See SLA 1980, ch. 131, § 3. 
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Alaska’s alcoholism mortality rate in 1975 was 418% 
higher than the national average. Analysis of Alcohol 
Problems Project, Working Papers: Descriptive 
Analysis of the Impact of Alcoholism and Alcohol 
Abuse in Alaska, 1975, vol. V at 14 (1977). From 
1958 to 1975, Alaska’s rate of annual consumption 
increased at almost twice the rate of the national av-
erage. Id. at 42. The total economic cost of alcohol-
ism and alcohol abuse to Alaska in 1975 was reported 
to be 131.2 million dollars. Id. at 32. The study 
noted that the impact of alcohol-related problems 
was greater in rural areas. Id. at 4. 

In 1976, the Governor’s Commission on the Admin-
istration of Justice concluded that crime in Alaska is 
significantly related to the excessive and unregu-
lated consumption of alcohol. Governor’s Commis-
sion on the Administration of Justice, Standards and 
Goals for Criminal Justice at 41 (1976). The Com-
mission noted that, according to the National Council 
on Alcoholism, one out of every ten Alaskans is an al-
coholic. Id. The Commission recommended that rural 
villages be allowed to control alcoholic beverages. Id. 
at 14. 

In 1980, the Alaska Judicial Council published a report 
entitled Alaska Felony Sentences: 1976–1979. The 
report found a significant relationship between the 
use of alcohol and criminal behavior. This association 
was most significant in rural areas of the state 
where, according to the Council, 77.9% of violent 
crimes and 55.6% of property crimes were commit-
ted under the influence of alcohol. Alaska Judicial 
Council, Alaska Felony Sentences: 1976–1979 at 
45–48, 65–67 (1980). 

Harrison, 687 P.2d at 335. 
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A fourth study of the problems posed by alcohol abuse 
and alcohol-related crime in Alaska was conducted by the 
National Council on Alcoholism. The Alaska Supreme 
Court described the conclusions of this study in Abraham v. 
State, 585 P.2d 526 (Alaska 1978): 

In recent years, excessive use of alcohol with its 
tragic consequences has commanded the attention of 
the citizens of this state. ... Since 1972[,] millions of 
dollars have been spent [by the State of Alaska for 
the treatment of alcoholics and intoxicated people]. 
In addition, statistics demonstrate that a high per-
centage of crimes are committed while the offend-
ers are under the influence of intoxicating liquor. 
Recently, the National Council on Alcoholism sub-
mitted an “Executive Summary of Alcohol Misuse 
and Alcoholism in Alaska.” In part, this report 
states ... [that] 64% of all criminal homicides, 34% of 
all forcible rape cases, and 41% of aggravated assault 
cases have been linked to alcohol abuse[.] 

. . . 

[But it] is the alcohol-related misdemeanors 
which have the greatest impact on the criminal jus-
tice system. ... [M]isdemeanor arrests for alcohol-
related offenses account for 39% of all arrests 
statewide, and about 60% of all misdemeanor filings 
in district court, and [these misdemeanor criminal 
proceedings] cost the criminal justice system a total of 
about $11.76 million in 1975. This figure represents 
more than three-quarters (77%) of the total cost of al-
cohol-related crime to the criminal justice system   
These dollar figures do not include any cost to victims, 
or economic consequences of the criminal activity, 
just the costs to the enforcement, prosecution, 
court and corrections components of the criminal 
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justice system. The total cost of … alcohol-related 
crime amounts to slightly over 30% of the [State of 
Alaska’s] total criminal justice system expendi-
tures. 

Abraham, 585 P.2d at 532 n. 19. 

Two years after the supreme court issued its decision 
in Abraham, the Alaska legislature enacted this state’s 
first local option statutes — statutes that gave communi-
ties the authority to limit or ban the sale of alcoholic bever-
ages, or to totally prohibit the importation of these bever-
ages into the community. 24 And to give teeth to these com-
munities’ efforts to stem the flow and abuse of alcoholic 
beverages, the legislature enacted the first version of AS 
04.16.220 — a statute that gave sentencing courts the au-
thority to order the forfeiture of any airplane, vessel, or 
vehicle used to circumvent these local option laws. 25 

Six years later, the Alaska legislature expanded the 
authority of local communities to control alcoholic bever-
ages — this time, by enacting a statute that authorized 
municipalities and villages to completely ban the posses-
sion of alcoholic beverages. 26 

The legislature explained its action in a series of find-
ings contained in section 1 of this 1986 session law. Among 
its findings, the legislature noted that the dangers to public 
health and safety arising from alcohol abuse were particu-
larly acute in rural areas of the state. Because rural commu-
nities are small and isolated, they often lack adequate health 
care facilities, and they often lack adequate law enforce-
ment. In addition, the legislature found that neither the 

 
24 See SLA 1980, ch. 131. 
25 See SLA 1980, ch. 131, § 3. 
26 SLA 1986, ch. 80, § 2. 
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state government nor the state’s rural community govern-
ments could afford the economic cost of alcohol abuse. 27 

Just as important, the legislature found that the prior 
local option statutes enacted in 1980 had fallen short of 
achieving their purpose. The 1980 local option statutes 
authorized communities to prohibit the sale and importa-
tion of alcoholic beverages, but not the personal posses-
sion of alcoholic beverages. But in 1986, the legislature 
concluded that communities also needed the authority to to-
tally ban personal possession of alcoholic beverages — that, 
without such a ban, the problems associated with alcohol 
abuse would continue because, “in communities that have cho-
sen to ban the sale and importation of alcohol, most drink-
ing takes place in private homes”. 28 The legislature there-
fore enacted a new statute which authorized local commu-
nities to completely ban the possession of alcoholic bever-
ages. 29 

(Even after the legislature expanded the local option laws 
in 1986, alcohol abuse and alcohol-related crime continued to 
plague Alaska — and, in particular, rural Alaska. The ex-
tent of this problem was explored by the Anchorage Daily 
News in its 1988 Pulitzer prize-winning series, “A People 
in Peril”.) 

Given this history, it is clear that the forfeiture provi-
sions of AS 04.16.220(a)(3)(C) were aimed directly at of-
fenders like Jouppi. 

 
27 SLA 1986, ch. 80, § 1, subsections (2), (6), & (8). 
28 SLA 1986, ch. 80, § 1, subsection (7). 
29 SLA 1986, ch. 80, § 2. This new statute, AS 04.11.498, was re-

pealed in 1995 when the legislature consolidated all the different local 
options into a single statute, AS 04.11.491. See SLA 1995, ch. 101, § 69. 
The provision authorizing a community to ban all possession of alco-
holic beverages was moved to subsection (a)(5) of AS 04.11.491. 
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In 1980, when our legislature initially authorized the for-
feiture of aircraft, watercraft, and motor vehicles used to fa-
cilitate the smuggling of alcoholic beverages into local op-
tion communities, the decision whether to impose these for-
feitures was left to the sentencing court’s discretion. 30 But 
twenty-four years later, the legislature revisited this is-
sue.31 Under the current version of the statute, the forfeiture 
of airplanes has become mandatory, while the forfeiture of 
watercraft and motor vehicles is mandatory under certain 
conditions. 32 

(The legislature allows certain innocent owners to obtain 
remission of these forfeitures even if the forfeitures are 

 
30 See former AS 04.16.220(a)(3) (1980). 
31 See SLA 2004, ch. 124, § 11 (the first version of what is now AS 

04.16.220(a)(3)(C)) and §§ 9–11 (the remission provisions for certain 
innocent owners). 

32 AS 04.16.220(i)(2) declares that the forfeiture of a bootlegger’s 
watercraft or motor vehicle is mandatory if the defendant has a prior 
conviction for bootlegging or for a violent felony, or if the defendant 
was on felony probation or felony parole, or if the defendant has been 
convicted of manufacturing. selling, or possessing alcoholic beverages 
for sale without a license and the amount of alcohol involved was at 
least twice the amount specified in AS 04.11.010(c) as creating a pre-
sumption that the alcoholic beverages were possessed for purposes of 
sale. 

Nevertheless, the very next subsection of the statute, AS 
04.16.220(j), declares that a court is not required to impose a forfei-
ture of the watercraft or motor vehicle if (1) the watercraft or motor 
vehicle is the sole means of transportation for a family residing in a 
village, and (2) the court is able to impose conditions that will prevent 
the defendant’s use of the watercraft or vehicle, and either (3a) a 
member of the family would be entitled to remission of the forfeiture 
if the family member had an ownership or security interest in the wa-
tercraft or vehicle, or (3b) the family member was unable, as a practical 
matter, to stop the act of bootlegging that rendered the watercraft or 
vehicle subject to forfeiture. 
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otherwise mandatory. AS 04.16.220(e) and (f) give property 
owners and other interest holders the right to seek “relief 
... in the nature of remission of the forfeiture” if they show 
that they are innocent of any complicity in the smuggling 
and, in addition, they show that they had no reason to believe 
that the aircraft, watercraft, or motor vehicle would be used 
for this unlawful purpose. As I noted in the introductory sec-
tion of this dissent, this remission for “hyper-innocent” own-
ers — i.e., owners who are both personally innocent of 
criminal wrongdoing and non-negligent regarding the 
possibility that someone else would put their property to 
criminal use — is required under the due process clause of 
the Alaska constitution. See State v. Rice, 626 P.2d 104, 
114 (Alaska 1981), holding that a forfeiture violates the 
guarantee of substantive due process if the owner of the 
property “has done all that reasonably could be expected to 
prevent [its] illegal use”.) 

The Alaska legislature’s purpose in enacting these new 
forfeiture provisions was to create more severe penalties 
for bootlegging offenders (including those who would turn 
a blind eye to the alcohol smuggling). See the letter dated 
April 30, 2004, from Assistant Attorney General David 
Marquez to the co-chair of the House Finance Committee 
(“Highlights of [the] Governor’s 2004 Crime Bill”, CSSB 170.) 
See also the “Sectional Summary for Senate Bill 170”, dated 
April 5, 2004, which declared that the bill would “improve 
the law” by “strengthen[ing the] forfeiture law for vehi-
cles, watercraft, and aircraft used to bootleg alcohol”. 

 

(c) My conclusion based on this history 

The legislative history of AS 04.16.220 — especially, 
the history of the forfeiture provisions found in this statute 
— shows that the Alaska legislature viewed the mandatory 
forfeiture of aircraft as a severe but necessary penalty to 
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punish and deter the smuggling of alcoholic beverages into 
rural Alaska. This same history also demonstrates that the 
legislature’s decision to impose these forfeitures was 
based on legitimate concerns about the social dangers 
posed by this bootlegging — and that the mandatory forfei-
ture of the airplanes used for bootlegging constitutes a 
reasonable legislative response to these social dangers. 

Finally, the history of forfeiture statutes in Alaska 
(beginning in 1868) shows that, over the past 150 years, 
federal and Alaska law have imposed both in rem and in 
personam forfeitures of vessels and airplanes used to 
commit smuggling and poaching in Alaska. Historically, 
the forfeiture of these vessels and airplanes has been the 
most onerous financial penalty that can be imposed for 
these crimes — a financial penalty that is generally far 
more severe than the fines that could be imposed for the 
same violations. 

Indeed, this Court has expressly recognized that these 
forfeitures are an important component of our state’s anti-
smuggling and anti-poaching laws — precisely because these 
forfeitures are generally a much greater penalty than the 
fines that might be imposed. 

In Jordan v. State, 681 P.2d 346 (Alaska App. 1984), the 
defendant was convicted of taking a black bear “same day 
airborne” (i.e., on the same day that the defendant had 
traveled by airplane).33 As part of Jordan’s sentence, the 
court ordered the forfeiture of $10,000 of his interest in the 
airplane. On appeal, Jordan argued that this $10,000 for-
feiture was excessive because it was ten times the 

 
33 At the time of Jordan’s offense, the prohibition on taking game 

same day airborne was found in a hunting regulation. It is now found 
in a statute: AS 16.05.783. 
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maximum fine he could have received for the offense (a 
fine of $1000). 

This Court rejected the defendant’s excessiveness ar-
gument because we concluded that the forfeitures imposed 
by the statute were intended to work separately from any 
fine. Here is the relevant passage from Jordan: 

Dr. Jordan appeals his sentence as excessive. ... Since 
the maximum fine allowed is $1,000, ... Jordan con-
tends that the [forfeiture] may be illegal. We disa-
gree. Our review of [the lower court’s] sentencing re-
marks ... makes it clear to us that the loss of the air-
plane was not intended as a fine but as a forfeiture 
… [In addition,] Dr. Jordan contends that even if [it 
was] legal, the forfeiture of his plane was excessive 
under the circumstances. The trial court determined 
that the forfeiture of the airplane was necessary for 
the purpose of deterring [Jordan] and others simi-
larly situated from committing same day airborne 
violations. We agree. Since the airplane was an in-
strumentality by which Jordan committed the of-
fense in question, its forfeiture was appropriate un-
der the circumstances. 

Jordan, 681 P.2d at 350. 

Bajakajian re-affirms two related legal principles: the 
legislature normally decides what penalties are appropriate 
for a particular criminal offense; and if someone challenges 
the legislature’s prescribed penalty as unconstitutionally 
severe, the courts must give substantial deference to the 
legislature’s decision. 

Here, the forfeiture of Jouppi’s airplane is the type of 
forfeiture that has traditionally been employed in Alaska 
to deter smuggling and poaching — and the pertinent leg-
islative history of the forfeiture statute shows that the Alaska 
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legislature had substantial and valid reasons for enacting 
this provision. 

I acknowledge that this penalty is severe. According 
to the record in Jouppi’s case, the value of his airplane (ap-
proximately $95,000) is almost ten times the maximum fine 
that could have been imposed for his offense. But because 
this Court concluded in Jordan that the poaching of a black 
bear justified a forfeiture that was ten times the amount of 
the maximum fine for that offense, I have no doubt that 
Jouppi’s crime — smuggling alcoholic beverages into a dry 
community, an act that threatens the health and safety of 
Alaska’s people — justifies a similarly proportioned forfei-
ture. 

I therefore conclude that, under the Bajakajian test, 
the forfeiture of Jouppi’s airplane cannot be “grossly dis-
proportional” to the gravity of Jouppi’s offense. 

 

III 

Bajakajian holds that the excessive fines clause of the 
Eighth Amendment does not apply to the in rem forfeitures 
that have traditionally been used to enforce smuggling and 
revenue laws — i.e., forfeitures of ships, airplanes, motor 
vehicles, and other property used to commit or facilitate 
smuggling or the evasion of revenue laws, even when the 
owner of the property was not complicit in the customs or 
revenue violation. The statute in Jouppi’s case authorizes 
these same kinds of in rem forfeitures for the act of smug-
gling alcoholic beverages into a local option community; see 
AS 04.16.220(d)(2) and 220(g). 

Here, the forfeiture of Jouppi’s airplane was imposed 
as part of Jouppi’s sentence in his criminal case under sec-
tion 220(d)(1) of the statute, rather than in a separate in 
rem action against the airplane itself under section 
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220(d)(2) of the statute. Nevertheless, the monetary value of 
this forfeiture, and the consequences of this forfeiture to 
Jouppi, are the same as if Jouppi had suffered a traditional 
in rem forfeiture of his airplane under section 220(d)(2) be-
cause it was used for smuggling. Therefore, the forfeiture of 
Jouppi’s airplane is not “grossly disproportional” under 
Bajakajian. 

 

(a) The types of property forfeiture that existed under 
English law and American colonial law 

As the United States Supreme Court explained in Calero-
Toledo v. Pearson Yacht Leasing Company,34 three dis-
tinct types of property forfeiture existed under English 
law (and American colonial law) at the time of the Ameri-
can Revolution. 

First, there was the doctrine of “deodand”, which called 
for the forfeiture of any animal or inanimate object that ac-
cidentally caused the death of a person.35 The ownership of 
the animal or object was irrelevant: the animal or object 
was forfeit because it had caused someone’s death. As a 
legal matter, the animal or object was considered to be 
“guilty” or “at fault”, regardless of who owned it. 

Next, there was the doctrine of “forfeiture of estate”. 
Under this doctrine, anyone attainted of treason or a felony 
automatically lost the right to own property — any kind of 
property.36 

 
34 416 U.S. 663, 94 S.Ct. 2080, 40 L.Ed.2d 452 (1974). 
35 Pearson Yacht Leasing, 416 U.S. at 680–81, 94 S.Ct. at 2090–

91. 
36 The common law justified this total deprivation of property on 

the ground that the ownership of property was a right derived from so-
ciety, and that a person lost this right when they violated the most 
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As Pearson Yacht Leasing explains, a “forfeiture of es-
tate” did not actually involve any judicial forfeiture pro-
ceeding. That is, the government did not have to institute 
in rem proceedings against the defendant’s property, nor 
did the government have to seek an in personam forfei-
ture of the defendant’s property as part of the defendant’s 
criminal sentence. Rather, under the “forfeiture of es-
tate” doctrine, any person attainted of treason or a felony 
automatically lost their right to own any property by virtue 
of their criminal conviction.37 Once a person became “at-
tainted” (i.e., once the person’s conviction for treason or a 
felony became final, without possibility of appeal or re-
prieve),38 the entirety of the defendant’s estate — all of 
their real property, their chattel property, their rights of 
entry or use, and every other thing of value belonging to the 
defendant — essentially became ownerless by operation of 
law, and it all escheated to the Crown or to the defendant’s 
feudal overlord. 

The third type of forfeitures recognized under Eng-
lish law were the “statutory” forfeitures — that is, all the 
in rem and in personam forfeiture provisions enacted by 
Parliament or by the American colonial legislatures. 

 
serious of society’s laws. See Blackstone’s Commentaries on the 
Laws of England, Book 4 (“Of Public Wrongs”), chapter 29, p. 375. 

37 Pearson Yacht Leasing, 416 U.S. at 682, 94 S.Ct. at 2091. 
38 As explained in Blackstone’s Commentaries, Book 4, chapter 

29, pp. 373–74, the word “attainder” had a specialized meaning in Eng-
lish law. An “attainder” was not strictly equivalent to a “conviction”; 
rather, a person became “attainted” of treason or a felony only after 
the post-judgement remedies available at common law (e.g., arrest of 
judgement, attack on the indictment, royal pardon, or benefit of 
clergy) were exhausted. At that point, the judgement of conviction 
became truly final, and the person was “attainted”. 
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Chief among these were the forfeitures imposed for 
violations of the customs and revenue laws — forfeitures 
that we would recognize today either as in rem forfeitures (if 
the forfeiture was imposed in a civil or admiralty proceed-
ing against the property itself) or as in personam forfei-
tures (if the forfeiture was imposed as part of a defendant’s 
sentence in a criminal prosecution for violating the cus-
toms or revenue laws). 

During the century before the American Revolution, 
both the English Parliament and the individual American 
colonial legislatures enacted customs and revenue laws 
that called for the forfeiture of sailing ships and other ves-
sels used to transport contraband or to otherwise aid a 
violation of the customs and revenue statutes.39 And al-
most immediately after the federal Constitution was 
adopted in 1789, Congress took action to make sure that the 
ships involved in federal customs and revenue offenses were 
made subject to the same types of forfeiture.40 

 

(b) Federal forfeiture statutes from 1789 to the mid-
1900s 

Nowadays, income taxes and payroll taxes generate more 
than 90% of our federal government’s revenue.41 But it was 
not always this way — because these taxes did not exist for 

 
39 Pearson Yacht Leasing, 416 U.S. at 683, 94 S.Ct. at 2091–92. 

See also the lengthy discussion of New York’s colonial forfeiture laws 
(laws that imposed forfeiture of the sailing ships and other vessels em-
ployed to violate that colony’s customs and revenue laws) in C. J. Hen-
dry Company v. Moore, 318 U.S. 133, 145–48; 63 S.Ct. 499, 505–09; 
87 L.Ed. 663 (1943). 

40 Pearson Yacht Leasing, 416 U.S. at 683, 94 S.Ct. at 2092. 
41 https://www.nationalpriorities.org/budget-basics/federal-

budget-101/revenues/. 
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most of our nation’s history. Between 1789 (when the fed-
eral government began operation) and 1913 (when the 
United States Constitution was amended to authorize a 
federal income tax), the federal government was funded al-
most exclusively by customs duties, supplemented by ex-
cise taxes on alcoholic beverages, tobacco products, and 
other goods.42 

Because customs revenues were the financial lifeblood 
of the federal government, the first federal Congress 
acted quickly to establish import duties on a whole range 
of goods.43 But it was one thing to enact customs duties, and 
quite another to collect these duties. 

The 1700s were the “golden age of smuggling”.44 Entire 
coastal and island communities on both sides of the Atlantic 
depended economically on the proceeds of smuggling. Cer-
tain items (such as tea) were so commonly smuggled that the 
consumption of the smuggled goods far exceeded the con-
sumption of the corresponding lawfully taxed goods.45 

Customs duties and restrictions are inherently difficult 
to enforce. When a cargo ship contains smuggled goods, the 

 
42 https://en.wikipedia.org/wiki/History_of_taxation_in_the_Uni 

ted_States. See also https://en.wikipedia.org/wiki/Tariff_in_United_ 
States_history. 

43 See Statutes at Large, 1st Congress, first session, chapter 2 
(July 4, 1789) (“An act for laying a Duty on Goods, Wares, and Mer-
chandises imported into the United States”), and Statutes at Large, 
1st Congress, first session, chapter 3 (July 20, 1789) (“An act impos-
ing Duties on Tonnage” [i.e., a ship’s carrying capacity]). 

44 See, e.g., https://www.bbc.co.uk/bitesize/guides/z2cqrwx/revi-
sion/3; and https://www.ctexplored.org/connecticut-in-the-golden-
age-of-smuggling/, and https://en.wikipedia.org/wiki/Smuggling. 

45 See, e.g., https://www.bbc.co.uk/bitesize/guides/z2cqrwx/revi-
sion/3; and https://www.ctexplored.org/connecticut-in-the-golden-
age-of-smuggling/. 
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contraband goods are typically hidden among large quanti-
ties of other, lawfully shipped goods. Moreover, in the late 
1700s, the long coastline of the United States was thinly in-
habited, and it afforded ample opportunities for people who 
wished to evade the new nation’s customs duties. 

To enforce the new (and crucial) customs duties, the 
1st United States Congress enacted legislation that speci-
fied the ports where ships were required to land, specified 
the manner in which ships’ masters were required to re-
port their cargo, and required ships’ masters to allow their 
vessels to be inspected by customs agents.46 And, to give 
teeth to these enforcement efforts, the 1st Congress 
passed legislation that (1) imposed fines on people who 
tried to evade the customs duties, (2) authorized the forfei-
ture of smuggled goods, and (3) authorized the forfeiture of 
sailing ships, smaller boats, and other conveyances that 
were used to transport smuggled goods or to off-load them 
from the ship.47 

(These federal forfeiture statutes were patterned on 
similar British and American colonial forfeiture statutes 
that had existed long before the United States gained its 

 
46 See Statutes at Large, 1st Congress, first session, chapter 5 

(July 31, 1789) (“An Act to regulate the Collection of Duties imposed 
by law on the tonnage of ships or vessels, and on goods, wares and mer-
chandises imported to the United States), and Statutes at Large, 1st 
Congress, second session, chapter 35 (August 4, 1790) (“An Act to pro-
vide more effectually for the collection of the duties imposed by law on 
goods, wares and merchandise imported into the United States, and 
on the tonnage of ships or vessels”). 

47 See Statutes at Large, 1st Congress, first session, chapter 5 
(July 31, 1789), sections 12, 34, & 40; Statutes at Large, 1st Congress, 
second session, chapter 35 (August 4, 1790), sections 14, 27, 60, & 70. 
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independence — legislation such as the British Navigation 
Acts of 1660.48) 

The fines prescribed by Congress’s early customs 
statutes were in the hundreds of dollars. The forfeiture 
of the smuggled goods themselves might easily amount to 
a larger penalty, perhaps in the thousands of dollars. But by 
far, the greatest penalty imposed by these customs statutes 
was the forfeiture of the sailing ships used to transport the 
smuggled goods. These ships were subject to forfeiture re-
gardless of the ship’s value — and merchant ships at the be-
ginning of the nineteenth century were worth several tens of 
thousands of dollars (depending on their condition and 
their “tonnage” or carrying capacity).49 

Over the next 150 years (i.e., into the first third of the 
twentieth century), Congress repeatedly enacted laws 

 
48 See Austin v. United States, 509 U.S. 602, 612–13; 113 S.Ct. 2801, 

2807; 125 L.Ed.2d 488 (1993). 
49 A ship’s “tonnage” does not refer to the weight of cargo that a 

ship can carry, but rather to the volume of cargo that the ship can 
carry. The word “tonnage” derives from the fact that this cargo vol-
ume was originally measured by the number of “tuns” (casks of wine) 
the ship could hold. See https://en.wikipedia.org/wiki/Tonnage. 

In the 1790s, at the outbreak of the Napoleonic Wars, English mer-
chant ships were selling for between £25 and £40 per ton. See 
https://www.britannica.com/technology/ship/Shipping­ in-the-19th-cen-
tury. Thus, a sailing ship with a 300-ton capacity would sell for be-
tween £7500 and £12,000 (between $34,000 and $54,000 at the time), 
while a ship with a 500-ton capacity might sell for as much as £20,000 
(about $90,000). (In the late 1790s, the British pound was worth about 
$4.50 in United States currency. 

See https://www.exchangerates.org.uk/articles/1325/the-200-
year-pound-to-dollar­exchange-rate-history-from-5-in-1800s-to-to-
days.html. As a point of comparison, a daily wage of one dollar in 1800 
would be equivalent to a daily wage of at least $400 today. See 
https://www.measuringworth.com/calculators/ppowerus/. 
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that called for the forfeiture of ships and airplanes in-
volved in smuggling, other evasions of the revenue laws, 
and poaching. 

For example, in 1866 (in the immediate aftermath of 
the Civil War), Congress expanded the use of forfeitures as 
a means of enforcing the customs statutes, as well as the 
statutes that imposed federal excise taxes on a wide range of 
goods (most notably, the taxes on alcoholic beverages). See 
Revised Statutes of the United States, § 3450 (enacted as 
Statutes at Large, 39th Congress, first session, chapter 184 
(July 13, 1866), section 14). 

This 1866 legislation — which unexpectedly assumed na-
tional prominence a half-century later, following the enact-
ment of Prohibition in 192050 — called for the forfeiture of 
any property associated with the production, smuggling, 
or any other storage or sale of alcoholic beverages “with in-
tent to defraud the United States of [the applicable excise] 
tax”. 

Like the forfeitures imposed for customs violations, 
the forfeitures for excise-tax evasion were wide-ranging. 
According to the 1866 statute, the property subject to for-
feiture included “every vessel, boat, cart, carriage, or 
other conveyance whatsoever, and all horses or other ani-
mals, and all [other] things used in the removal or for the de-
posit or concealment [of alcoholic beverages for which the 
proper tax had not been paid].”51 And, like the forfeitures 
imposed under the customs statutes, the value of the forfei-
tures imposed for violation of the excise-tax laws had no 

 
50 See, e.g., J.W. Goldsmith, Jr. – Grant Company v. United 

States, 254 U.S. 505, 41 S.Ct. 189, 65 L.Ed. 376 (1921). 
51 Revised Statutes of the United States, § 3450. 
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correlation to the amount of tax revenue that the govern-
ment had lost. 

As I already noted in an earlier section of this dissent, 
Congress enacted a similar forfeiture statute two years 
later, in 1868, to deter the smuggling of alcoholic bever-
ages into the newly purchased District of Alaska. This fed-
eral statute authorized the forfeiture of sailing ships (along 
with their “tackle, apparel, and furniture and cargo”) if the 
ship was found to be illegally transporting more than $400 
worth of alcoholic beverages to the District of Alaska.52 

And in 1935, Congress enacted a new forfeiture law — 
49 Stat. 518, August 5, 1935, now codified as 19 U.S.C. § 1703 
— which authorized the forfeiture of “any vessel ... built, pur-
chased, fitted out[,] ... or held” anywhere in the world “for 
the purpose of being employed to defraud the revenue or to 
smuggle any merchandise into the United States”. Under 
the terms of this law, “[whenever] any vessel ... shall be 
found, or discovered to have been employed, or attempted 
to be employed, within the United States for [these unlaw-
ful purposes,] ... the said vessel and its cargo shall be 
seized and forfeited.” 

Thus, not only did American colonial law authorize the 
forfeiture of sailing ships and other vessels involved in cus-
toms and revenue violations, but (after the adoption of the 
federal constitution in 1789) American federal law carried 
this legal tradition forward into the mid-twentieth cen-
tury. 

Moreover, the historical record shows that many of these 
pre-1970 federal statutes called for in personam forfei-
tures as part of a person’s punishment for smuggling, rev-
enue evasion, or poaching. In other words, these federal 

 
52 See Revised Statutes of the United States, § 1955 (enacted July 

27, 1868). 
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forfeiture statutes authorized both in rem and in perso-
nam forfeitures for the same customs and revenue law vi-
olations. 

I acknowledge that the earliest of these forfeiture pro-
visions were ambiguous as to whether the government 
was required to pursue the forfeiture in an in rem civil 
proceeding or whether the government was also author-
ized to seek the forfeiture as part of a person’s criminal 
sentence for violating the customs laws.53 

 
53 See, for example, Statutes at Large, 1st Congress, first session, 

chapter 5 (“An Act to regulate the Collection of the Duties imposed by 
law on the tonnage of ships or vessels, and on goods, wares and mer-
chandises imported into the United States”) (July 31, 1789), section 
12: 

And be it further enacted, That no goods, wares or merchan-
dise, shall be unladen or delivered, from any ship or vessel, 
but in open day, or without a permit from the collector for 
that purpose; and if the master or commander of any ship or 
vessel shall suffer or permit the same, such master and com-
mander, and every other person who shall be aiding or assist-
ing in landing, removing, housing, or otherwise securing the 
same, shall forfeit and pay the sum of four hundred dollars 
for every offence; shall moreover be disabled from holding 
any office of trust or profit under the United States, for a 
term not exceeding seven years; and it shall be the duty of the 
collector of the district, to advertise the names of all such per-
sons in the public gazette of the State in which he resides, 
within twenty days after each respective conviction. And all 
goods, wares and merchandise, so landed or discharged, shall 
become forfeited, and may be seized by any officer of the cus-
toms; and where the value thereof shall amount to four hun-
dred dollars, the vessel, tackle, apparel and furniture, shall 
be subject to like forfeiture and seizure[.] 

A similar statutory provision — describing both typical criminal pen-
alties and forfeitures in the same paragraph — is found in Statutes at 
Large, 1st Congress, second session, chapter 35 (“An act to provide 
more effectually for the collection of the duties imposed by law on 
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But by the second half of the 1800s, when Congress ex-
panded the use of forfeitures as a mechanism to enforce 
federal revenue laws following the Civil War, many of 
these federal statutes drew no distinction between in rem 
forfeitures of property and in personam forfeitures of 
property as part of a defendant’s criminal sentence. In 
these statutes, the penalty clauses simply listed forfeitures 
as one of the punishments for the offense, along with impris-
onment and fines. See, for example, Statutes at Large, 40th 
Congress, second session, chapter 41 (March 31, 1868), sec-
tion 554 which declared that any person who ran a distillery 
and who “defraud[ed] or attempt[ed] to defraud the 
United States of the tax on the spirits distilled by him ... 
shall forfeit the distillery and distilling apparatus used by 
him, [as well as] all distilled spirits and all raw materials for 
the production of distilled spirits found in the distillery and 
on the distillery premises, and shall, on conviction, be fined 
not less than five hundred dollars nor more than five thou-
sand dollars, and be imprisoned not less than six months, nor 
more than three years.” Likewise, Statutes at Large, 39th 
Congress, first session, chapter 184 (July 13, 1866), section 

 
goods, wares and merchandise imported into the United States, and 
on the tonnage of ships or vessels”) (August 4, 1790), section 60: 

And be it further enacted, That if any goods, wares or mer-
chandise, entered for exportation, with intent to draw back 
the duties, or to obtain any allowance given by law on the ex-
portation thereof, shall be landed in any port or place within 
the limits of the United States as aforesaid, all such goods, 
wares and merchandise, shall be subject to seizure and for-
feiture, together with the ship or vessel from which such 
goods shall be landed, and the vessels or boats used in land-
ing the same; and all persons concerned therein, shall on in-
dictment and conviction thereof, suffer imprisonment for a 
term not exceeding six months. 
54 Revised Statutes of the United States, § 3257. 
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2955 declared that whenever a person shipped distilled alcohol 
or wine under a false name or label, the person “shall forfeit 
[the liquor or wine] and shall, on conviction, be subject to ... 
a fine of five hundred dollars.” Similarly, Statutes at Large, 
40th Congress, second session, chapter 186 (July 20, 1868), 
section 9956 declared that a person who falsified or fraudu-
lently executed any document required by the federal rev-
enue laws “shall, on conviction, be imprisoned for a term not 
less than one year nor more than five years; and the prop-
erty to which such false or fraudulent instrument relates 
shall be forfeited.” And under Statutes at Large, 39th 
Congress, first session, chapter 184 (July 18, 1866), sec-
tion 7, any manufacturer who failed to keep proper ac-
counts and pay the prescribed excise tax on cotton, “in addi-
tion to the payment of the tax to be assessed thereon, shall 
forfeit to the United States all cotton and all products of cot-
ton in his possession, and shall be liable to a penalty of not less 
than one thousand nor more than five thousand dollars, to be 
recovered with costs of suit, or to imprisonment not exceed-
ing two years, in the discretion of the court”. 

And, as I have already explained, the federal government 
used in personam forfeitures to enforce smuggling and 
poaching laws in its post-Civil War statutes governing 
Alaska. Take, for instance, the 1868 and 1870 statutes 
prohibiting the unauthorized hunting of seals and other 
fur-bearing mammals in Alaska. See sections 173 and 178 
of Part I of the Carter Code of 1900 (Thomas H. Carter, 
The Laws of Alaska). Both of these statutes declared that 
“every person guilty [of killing these fur-bearing mammals] 
shall, for each offense, be fined not less than two hundred 
nor more than one thousand dollars, or imprisoned not 
more than six months, or both; and all vessels, their 

 
55 Revised Statutes of the United States, § 3449. 
56 Revised Statutes of the United States, § 3451. 
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tackle, apparel, furniture, and cargo, found engaged in vi-
olation of this section shall be forfeited[.]” 

See also section 5 of the Alaska Game Commission Act 
of January 13, 1925, codified in 1949 Compiled Laws of 
Alaska, Title 39, chapter 6. One provision of this act, ACLA 
§ 39-6-7, required the forfeiture of all “boats, aircraft, wag-
ons or other vehicles” that were used in, or in aid of, any vio-
lation of the Act’s provisions regulating animals, birds, and 
game fish within the Territory of Alaska, and the statute 
further declared that these forfeitures were to be imposed 
either “upon conviction of the offender or upon judgment of 
a [federal] court ... that the [boats, aircraft, or vehicles] were 
being used ... in violation of this Act”. 

In sum, the historical record shows that our federal 
government has repeatedly employed both in rem forfei-
tures and in personam forfeitures to enforce customs, 
revenue, and poaching laws — from the very founding of 
our national government to the present day. 

 

(c) The Supreme Court’s conflicting treatment of tradi-
tional in rem customs and revenue forfeitures in 
Austin v. United States (1993) as opposed to Ba-
jakajian v. United States (1998) 

In Austin v. United States, 509 U.S. 602, 113 S.Ct. 2801, 
125 L.Ed.2d 488 (1993), the Supreme Court held that a great 
many of the in rem forfeitures traditionally used to enforce 
customs and revenue laws were governed — and limited 
— by the excessive fines clause of the Eighth Amendment. 

More specifically, the Court held in Austin that the ex-
cessive fines clause governed all in rem forfeitures that 
could be classified as “punishments” — and the Court de-
fined the category of “punishments” as including any and all 
forfeitures (even the in rem forfeitures imposed in civil 
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lawsuits) whose purpose was not solely “remedial”. Thus, 
under Austin, the only in rem forfeitures that were not 
governed by the excessive fines clause were the forfei-
tures whose purpose was strictly limited to seizing contra-
band and reimbursing the government for lost revenue 
and the costs of enforcing the law. Any other forfeiture — 
any forfeiture which was intended, even in small part, to 
deter people from violating the customs or revenue laws, 
or to punish people for violating those laws — constituted 
a “punishment” and was therefore governed by the exces-
sive fines clause.57 

As a practical matter, it is difficult to imagine any in 
rem forfeiture that qualifies as solely “remedial” under the 
Austin definition — an in rem forfeiture that does not tend, 
in any manner, to deter people from violating the law or to 
punish them for doing so. 

Even when an in rem forfeiture is limited to the items 
that are themselves contraband — i.e., items that it is illegal 
to possess, or items that it is illegal to import, export, or sell 
without paying the applicable duty or tax — the fact remains 
that someone paid money to purchase, manufacture, and/or 
transport this contraband. Thus, the risk that the govern-
ment might take the contraband without compensation ob-
viously tends to deter people who might be tempted to vio-
late the customs and revenue laws. 

Indeed, four years after Austin, in the case of Hudson v. 
United States,58 the Supreme Court declared that this 
“solely remedial” test was “unworkable”. As Hudson ex-
plained, 

 
57 Austin, 509 U.S. at 610, 113 S.Ct. at 2806. 
58 522 U.S. 93, 118 S.Ct. 488, 139 L.Ed.2d 450 (1997). 
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We have since recognized that all civil penalties have 
some deterrent effect. See Department of Reve-
nue of Montana v. Kurth Ranch, 511 U.S. 767, 777, n. 
14, 114 S.Ct. 1937, 1945, n. 14, 128 L.Ed.2d 767 (1994); 
United States v. Ursery, 518 U.S. 267, 284–285, 
n. 2, 116 S.Ct. 2135, 2145–2146, n. 2, 135 L.Ed.2d 
549 (1996). If a sanction must be “solely” remedial 
(i.e., entirely nondeterrent) to avoid [being catego-
rized as “punishment” for purposes of] the Double 
Jeopardy Clause, then no civil penalties are beyond 
the scope of the Clause. 

Hudson, 522 U.S. at 102, 118 S.Ct. at 494–95 (emphasis 
added). 

The following year (1998), the Supreme Court re-
turned to this topic in United States v. Bajakajian, 524 
U.S. 321, 118 S.Ct. 2028, 141 L.Ed.2d 314 (1998). 

In Bajakajian, the Supreme Court retracted Austin’s 
broad assertion about the extent to which the excessive fines 
clause governs in rem forfeitures. The Bajakajian court de-
clared that the excessive fines clause does not apply to the 
in rem forfeitures traditionally employed to enforce cus-
toms and revenue laws. Rather, the excessive fines clause 
applies only to the non-traditional in rem forfeiture pro-
visions enacted by Congress beginning in the 1970s — for-
feitures which, according to the Bajakajian court, consti-
tuted a novel expansion of the doctrine of forfeiture that 
“blurred the traditional distinction between civil in rem 
and criminal in personam forfeiture[s]”.59 

With respect to all the “traditional” in rem forfeitures 
that have existed in this country from colonial times up to 
the present (for example, the forfeitures of ships, aircraft, 

 
59 Bajakajian, 524 U.S. at 331 n. 6, 118 S.Ct. at 2035 n. 6. 
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and other conveyances used for smuggling), the Bajakajian 
court acknowledged that these forfeitures “in one sense im-
pos[ed] a penalty”, but the Court nevertheless declared 
(quoting its own 1845 decision in Taylor v. United States) 
that these forfeitures “truly deserve to be called remedial”.60 
And because these traditional in rem forfeitures are 
properly classified as remedial, the Bajakajian court held 
that they “occupy a place outside the domain of the Exces-
sive Fines Clause.” 61 

In other words, the Austin decision (issued in 1993) 
declared that these traditional in rem customs and reve-
nue law forfeitures are governed by the excessive fines 
clause of the Eighth Amendment, but the Bajakajian de-
cision (issued five years later, in 1998) says that they are 
not. 

 

 

 
60 Bajakajian, 524 U.S. at 331, 118 S.Ct. at 2035, quoting Taylor 

v. United States, 44 U.S. 197, 210–11; 11 L.Ed. 559 (1845). The entire 
quotation from Taylor is this: 

In one sense, every law imposing a penalty or forfeiture may 
be deemed a penal law; in another sense, such laws are often 
deemed, and truly deserve to be called, remedial. The [trial] 
judge [in this case] was therefore strictly accurate, when he 
[instructed the jury] that “It must not be understood that 
every law which imposes a penalty is, therefore, legally 
speaking, a penal law ... . Laws enacted for the prevention of 
fraud, for the suppression of a public wrong, or to effect a public 
good, are not, in the strict sense, penal acts, although they may 
inflict a penalty for violating them.” And he added, “It is in 
this light I view the revenue laws, and I would construe them 
so as most effectually to accomplish the intention of the legis-
lature in passing them.” 
61 Id., 524 U.S. at 331, 118 S.Ct. at 2035. 
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(d) What does Bajakajian really mean? 

Somewhat surprisingly, the Bajakajian decision does 
not contain an express statement that the Court had de-
cided to limit or partially overrule the Austin decision. In-
stead, the Bajakajian opinion merely contains a footnote 
(footnote 6) which appears to be intended to limit Austin’s 
holding. 

In footnote 6 of Bajakajian, 524 U.S. at 331, 118 S.Ct. at 
2035, the Court declared that “some recent federal forfeiture 
laws have blurred the traditional distinction between civil in 
rem and criminal in personam forfeiture[s]” — and the 
Court then cited the forfeiture in Austin as an example of 
what it was talking about. According to this footnote, Aus-
tin involved a forfeiture action that was “labeled” an in rem 
proceeding, but in reality this forfeiture was “punitive” be-
cause the object to be forfeited was “real property used 
‘to facilitate’ the commission of drug crimes”.62 

(The disparaging quotation marks around the words “to 
facilitate” are the Supreme Court’s. The Court seemingly in-
tended to express doubt as to whether Austin’s real property 
— his auto body shop and mobile home — could truly be 
classified as “instrumentalities” of his drug crimes.) 

With regard to this conflict between Austin and Ba-
jakajian, my colleagues assert that I am reading too much 
into the Bajakajian decision. In their majority opinion, my 
colleagues contend that Bajakajian’s discussion of tradi-
tional in rem forfeitures is merely dictum — that the Aus-
tin analysis of these in rem forfeitures remains good law, 
and that (accordingly) the excessive fines clause governs and 
limits the traditional in rem forfeitures of property that is 

 
62 Bajakajian, 524 U.S. at 331 n. 6, 118 S.Ct. at 2035 n. 6. 
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used to commit or facilitate violations of the customs and 
revenue laws. 

In an accompanying footnote, my colleagues cite nearly 
a dozen cases, all of them decided after Bajakajian, where 
courts used an Austin analysis to decide whether a forfeiture 
was “punitive” for purposes of the excessive fines clause. 
The implication of this footnote is that courts from around 
the country are routinely ignoring what Bajakajian said 
about traditional in rem forfeitures (i.e., that these forfei-
tures are not governed by the excessive fines clause), and 
that courts are continuing to apply the Austin test to 
these forfeitures, even after Bajakajian. 

But the cases cited by my colleagues do not depart from 
Bajakajian. All those cases deal with in rem forfeitures 
imposed under post-1970 anti-drug and anti-crime laws — 
forfeitures that Bajakajian says are still governed by the 
Eighth Amendment and the Austin test. 

Contrary to what my colleagues assert, the post-Ba-
jakajian case law indicates that courts from around the 
country have been paying close attention to what Ba-
jakajian said about traditional in rem forfeitures. These 
courts do not view Bajakajian’s discussion of traditional 
in rem forfeitures as mere dictum. Rather, many of these 
courts have explicitly interpreted Bajakajian as limiting or 
partially abrogating Austin. 

For example, in United States v. Ahmad, 213 F.3d 805, 
812–13 (4th Cir. 2000), the Fourth Circuit recognized that 
the Supreme Court’s decision in Bajakajian had limited 
the scope of Austin: 

[R]ather than following Austin’s view that tradi-
tional civil in rem forfeitures “historically have been 
understood, at least in part, as punishment,” 509 
U.S. at 618, 113 S.Ct. 2801, the Bajakajian Court 
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concluded that “[t]raditional in rem forfeitures 
were ... not considered punishment.” 524 U.S. at 331, 
118 S.Ct. 2028. Indeed, the Court expressly stated 
that “[b]ecause they were viewed as nonpunitive, such 
forfeitures traditionally were considered to occupy 
a place outside the domain of the Excessive Fines 
Clause.” Id. The Bajakajian Court noted, however, 
that because “some recent federal forfeiture laws have 
blurred the traditional distinction between civil in 
rem and criminal in personam forfeiture,” not “all 
modern civil in rem forfeitures are nonpunitive.” Id. 
at 331 n. 6, 118 S.Ct. 2028 … .  Nonetheless, the 
Bajakajian analysis and language significantly 
limit Austin’s apparent conclusion that traditional 
civil in rem forfeitures generally are punitive to 
some degree. 

Ahmad, 213 F.3d at 812–13. 

The Ahmad court then added that Bajakajian’s cate-
gory of “traditional” in rem forfeitures encompassed the 
forfeiture of the instrumentalities employed to commit or 
facilitate an act of smuggling, as well as the smuggled con-
traband itself: 

Bajakajian expressly concluded that 
“[i]nstrumentalities historically have been treated 
as a form of ‘guilty property’ that can be forfeited 
in civil in rem proceedings.” Id. at 333, 118 S.Ct. 
2028. Moreover, although the Bajakajian Court 
noted the strict historical limits on what may be con-
sidered an instrumentality (such forfeitures are 
confined “to the property actually used to commit 
an offense and no more,” id. at 333 n. 8, 118 S.Ct. 
2028), the Court did not repudiate the established 
treatment of instrumentalities as forfeitable. Thus, 
not only did the Bajakajian Court recognize the 
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well-established rule that true civil in rem instru-
mentality forfeitures are exempt from the excessive 
fines analysis, but it also did nothing to change or 
limit this rule. 

Ahmad, 213 F.3d at 814. 

The District of Columbia Court of Appeals has reached 
the same conclusion about the legal significance of Ba-
jakajian. In One 1995 Toyota Pick-Up Truck v. District 
of Columbia, 718 A.2d 558, 560 n. 6 (D.C. 1998), the court 
wrote: 

[N]ot all in rem forfeitures constitute “fines” un-
der Austin. In fact, as the Bajakajian court 
pointed out, certain traditional in rem forfeitures 
fall “outside the domain of the Excessive Fines 
Clause” because the action is thought to proceed 
against “guilty property” rather than against an of-
fending owner and is thus nonpunitive. [citation 
omitted] This fiction has been explained in the fol-
lowing manner: “The thing is here primarily con-
sidered as the offender, or rather the offence is at-
tached primarily to the thing … .  [T]he proceed-
ing in rem stands independent of, and wholly unaf-
fected by any criminal proceeding in personam.” 
[Bajakajian, 524 U.S. at 331, 118 S.Ct. at 2035, quot-
ing The Palmyra, 25 U.S. 1, 14–15; 6 L.Ed. 531 
(1827).] 

The D.C. court then quoted footnote 6 of Bajakajian — 
the footnote which says that the Supreme Court’s decision in 
Austin was aimed at “recent federal forfeiture laws have 
blurred the traditional distinction between civil in rem 
and criminal in personam forfeiture”, and that Austin’s 
“solely remedial” test was only meant to apply to “modern 
statutory forfeiture[s]”. 
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In accord with this reading of Bajakajian, the D.C. 
appellate court characterized Austin narrowly — constru-
ing Austin as holding only that the excessive fines clause 
governed “the in rem civil forfeiture of conveyances and 
real property for violation of the federal drug laws”. One 
1995 Toyota Pick-Up Truck, 718 A.2d at 562 (emphasis 
added). 

See also United States v. Cheeseman, 600 F.3d 270, 282–
83 (3rd Cir. 2010) (noting that “[the] holding [in Austin] was 
narrowed somewhat by the Supreme Court in Bajakajian, 
wherein the Court noted that traditional in rem forfeitures 
were not punitive and would therefore fall outside of the 
Eighth Amendment’s protections.”); United States v. Da-
vis, 648 F.3d 84, 96–97 (2nd Cir. 2011), and United States 
v. An Antique Platter of Gold, 184 F.3d 131, 139–140 (2nd 
Cir. 1999) (both holding that in rem forfeitures for violation 
of a customs statute are “non-punitive” and therefore “out-
side the scope of the Excessive Fines Clause”); State v. 
Goodenow, 282 P.3d 8, 15–16 (Or. App. 2012) (citing Ba-
jakajian for the proposition that “traditional civil in rem 
forfeitures are independent of, and wholly unaffected by 
any criminal proceeding in personam [, and thus these] 
traditional civil in rem forfeitures have not been consid-
ered punishment against an individual for an offense”); 
United States v. 1866.75 Board Feet & 11 Doors & Casings 
of Dipteryx Panamensis, 587 F.Supp.2d 740, 754 (E.D. Va. 
2008)63 (citing Bajakajian for the proposition “[t]raditional 
in rem forfeitures were ... not considered punishment 
against the individual for an offense” and that “[b]ecause 
they were viewed as nonpunitive, such forfeitures tradition-
ally were considered to occupy a place outside the domain of 
the Excessive Fines Clause”); United States v. 2011 Jeep 

 
63 Affirmed sub nomine United States v. Thompson, 332 F. App’x 

882 (4th Cir. 2009). 
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Grand Cherokee, 2013 WL 12106221 at *10–11 (W.D. Texas 
2013) (“In light of Bajakaijian, courts have almost unani-
mously found that the Eighth Amendment does not apply 
to forfeitures arising from customs violations.”); United 
States v. Real Property Known as 415 E. Mitchell Ave., 
Cincinnati, Ohio, 149 F.3d 472, 477 n. 3 (6th Cir. 1998) 
(noting that Bajakajian “distinguished the nonpunitive 
nature of civil in rem forfeitures relating to customs stat-
utes” from the modern anti-drug and anti-crime statutes that 
had “blurred the traditional distinction between civil in rem 
and criminal in personam forfeiture”); United States v. Any 
& All Radio Station Transmission Equipment, 2004 WL 
2848532 at *10 n. 8 (S.D. N.Y. 2004) (upholding the in rem 
forfeiture of all the radio equipment used in the operation of 
an unlicensed radio station because, under Bajakajian, “the 
forfeiture of [the equipment] at issue here ... is squarely in 
the traditional [scope of in rem forfeitures]”); In re [the] 
Residence at 319 E. Fairgrounds Drive, 71 P.3d 930, 934 
(Ariz. App. 2003) (recognizing Bajakajian as holding that 
“in rem forfeitures were traditionally nonpunitive”, that 
they were therefore “considered to occupy a place outside 
the domain of the Excessive Fines Clause”, and that these 
traditional in rem forfeitures included forfeiture of the “in-
strumentalities of crime”); Commonwealth v. 1997 Chev-
rolet & Contents Seized from Young, 160 A.3d 153, 165–
66 (Penn. 2017) (recognizing Bajakajian as standing for 
the proposition, based on “the history of forfeitures”, that 
“in rem forfeitures were traditionally viewed as non-puni-
tive”, and that “they [are] not encompassed by the Exces-
sive Fines Clause”). 

But even setting all this case law to one side, the Su-
preme Court’s post-Austin decisions demonstrate that the 
Supreme Court began to back away from Austin soon after 
the Austin decision was issued. I describe this history in 
the next section of my dissent. 
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(e) The legal context of Austin, and the Supreme 
Court’s later treatment of the Austin test 

In Austin, the Supreme Court declared that the ex-
cessive fines clause applied to any penalty or deprivation 
of property that constitutes a “punishment” — which the 
Court defined as any penalty or deprivation whose pur-
pose was not solely “remedial”. Using this test, the Court 
concluded that many traditional in rem forfeitures consti-
tute “punishments” because these forfeitures are not solely 
remedial — since part of their purpose is to deter people 
from violating the customs and revenue laws, or to punish 
the people who violate these laws, or both. 

The definition of “punishment” that the Supreme Court 
used in Austin was taken directly from the Court’s earlier de-
cision in United States v. Halper64 — a case that was decided 
four years before Austin, and which the Supreme Court over-
ruled four years after Austin. 

Halper involved an issue of double jeopardy. The defend-
ant in Halper was the manager of a health care company who 
fraudulently submitted 65 inflated claims of medical services 
— claims that were paid by Medicare. After this fraud was 
discovered, Halper was convicted of a federal crime, and he 
was sentenced to prison and a $5000 fine.65 Then the federal 
government initiated a civil lawsuit against Halper for violat-
ing the federal civil “false claims” act. Under this statute, 
Halper was subject to a civil penalty of $2000 for each of 
the 65 fraudulent claims he submitted — a total of 
$130,000, even though Medicare had lost only a few hun-
dred dollars when it paid Halper’s fraudulent claims.66 

 
64 490 U.S. 435, 109 S.Ct. 1892, 104 L.Ed.2d 487 (1989). 
65 Halper, 490 U.S. at 437, 109 S.Ct. at 1895–96. 
66 Id., 490 U.S. at 438–39, 109 S.Ct. at 1896–97. 
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The trial court ruled that a civil penalty of this magnitude 
was, in effect, a criminal punishment — and that the double 
jeopardy clause of the Fifth Amendment protected Halper 
from receiving a second punishment for his crime.67 And the 
Supreme Court affirmed the trial court’s ruling. 

To resolve Halper’s case, the Supreme Court adopted a 
new definition of “punishment” — the same definition of 
“punishment” that the Court later relied on in Austin. 

Halper declared that, because civil proceedings “may 
advance punitive as well as remedial goals”, a court cannot 
assess whether a civil sanction constitutes “punishment” 
unless the court conducts “a particularized assessment of 
the penalty imposed and the purposes that the penalty 
may fairly be said to serve.”68 More specifically, a court 
must ask “[whether] the [civil] sanction as applied in the in-
dividual case serves [any of] the goals of punishment.”69 The 
Court then laid down the test that was carried forward in 
Austin: 

[P]unishment serves the twin aims of retribution 
and deterrence. ... Furthermore, retribution and 
deterrence are not legitimate ... government objec-
tives [except in a punitive context]. From these prem-
ises, it follows that a civil sanction [is punishment if it] 
cannot fairly be said solely to serve a remedial pur-
pose, but rather can only be explained as also serv-
ing either retributive or deterrent purposes[.] ... 
We therefore hold that under the Double Jeopardy 
Clause a defendant who has already been punished 
in a criminal prosecution may not be subjected to 
an additional civil sanction [if] the second sanction 

 
67 Id., 490 U.S. at 439–440, 109 S.Ct. at 1897. 
68 Id., 490 U.S. at 447–48, 109 S.Ct. at 1901. 
69 Id., 490 U.S. at 447–48, 109 S.Ct. at 1901–02. 
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may not be fairly characterized as remedial, but 
only as a deterrent or [as] retribution. 

Halper, 490 U.S. at 448–49, 109 S.Ct. at 1902 (emphasis 
added). 

Although Halper involved a civil monetary penalty ra-
ther than a civil forfeiture, the Halper decision consist-
ently used the broader phrase “civil sanction” to describe its 
analysis and its holding. Thus, the Supreme Court’s later de-
cision in Austin appears to be a straightforward application 
of Halper’s “solely remedial” test to the issue of whether in 
rem forfeitures of property constitute “punishment” for 
purposes of the excessive fines clause. 

But in 1996 (three years after Austin was decided), 
the Supreme Court altered course. The case that con-
vinced the Supreme Court to take another look at Halper 
and Austin was United States v. Ursery, 518 U.S. 267, 
116 S.Ct. 2135, 135 L.Ed.2d 549 (1996). 

The defendant in Ursery used his house to illegally 
grow and store marijuana. The government instituted an 
in rem forfeiture proceeding against Ursery’s house, and 
Ursery ultimately settled this in rem forfeiture action by 
paying the government a little over $13,000. Just before 
the forfeiture action was settled, the government indicted 
Ursery for illegally growing marijuana. Ursery was later 
convicted of this offense and sentenced to prison.70 

Ursery argued that his criminal prosecution and his 
resulting prison sentence violated the Fifth Amendment’s 
guarantee against double jeopardy. In particular, Ursery 
relied on Halper and Austin for the proposition that the 
in rem forfeiture of his house constituted a “punishment”, 
because this forfeiture did not serve solely “remedial” 

 
70 Ursery, 518 U.S. at 271, 116 S.Ct. at 2138–39. 
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purposes. Ursery argued that since he had already been pun-
ished once (by this forfeiture) for his marijuana growing, his 
later criminal prosecution violated the double jeopardy 
clause. 

On the face of it, Ursery’s argument appeared to be the 
legal equivalent of a slam-dunk. Halper held that a civil 
sanction constituted a “punishment” for purposes of the dou-
ble jeopardy clause if the civil sanction served any purpose 
other than a strictly remedial one, and Austin clarified that 
this same definition of “punishment” applied to in rem for-
feitures. But the Supreme Court rejected Ursery’s argu-
ment. 

With regard to the Austin decision, the Ursery court 
declared that the question of whether an in rem forfeiture 
constitutes “punishment” for purposes of the excessive 
fines clause is different from the question of whether the 
in rem forfeiture constitutes “punishment” for purposes 
of the double jeopardy clause — because, according to the 
Court, the fact that in rem forfeitures might be “punitive” 
for purposes of the excessive fines clause “does not mean ... 
that those forfeitures are so punitive as to constitute pun-
ishment for the purposes of double jeopardy.”71 In other 
words, the Supreme Court declared that even though an 
in rem forfeiture might be sufficiently punitive to fall 
within the scope of the excessive fines clause, it might not be 
sufficiently punitive as to fall within the scope of the double 
jeopardy clause. 

This was a remarkable position. As I have explained, 
the Austin court relied exclusively on Halper’s “solely re-
medial” test when the Court evaluated whether the in rem 
forfeiture of Austin’s auto body shop and mobile home 
constituted a “punishment” for purposes of the excessive 

 
71 Id., 518 U.S. at 287, 116 S.Ct. at 2147. 
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fines clause. But Halper’s “solely remedial” test was formu-
lated for the express purpose of evaluating whether a civil 
sanction was punitive enough to constitute a “punish-
ment” for double jeopardy purposes. And, according to 
Ursery, the standard for deciding whether a civil sanction is a 
“punishment” for purposes of the double jeopardy clause 
is more stringent than the standard for deciding whether 
a civil sanction constitutes “punishment” for purposes of the 
excessive fines clause. Specifically, the Ursery court de-
clared that some forfeitures might be punitive enough to 
qualify as “excessive fines” under the Eighth Amendment, but 
yet not so punitive as to constitute “punishments” for dou-
ble jeopardy purposes.72 

Seemingly, then, if a court used the Austin analysis and 
concluded that an in rem forfeiture was “punishment” un-
der the Halper test — because the forfeiture served non-
remedial purposes, at least in part — it would necessarily 
follow that this in rem forfeiture constituted a “punish-
ment” for purposes of both the double jeopardy clause and 
the less stringent excessive fines clause. Yet, in Ursery, the 
Supreme Court declared that this was not so. 

But more importantly, the Ursery court suggested that, 
in Austin, the Court should not have relied on the Halper 
test at all. 

Despite the Halper opinion’s repeated references to the 
entire category of “civil sanctions”, the Ursery court now de-
clared that Halper was “limited to the context of civil [mone-
tary] penalties”. The Ursery court explained that the 
Halper decision was confined to this “narrow focus” 

 
72 Id., 518 U.S. at 287, 116 S.Ct. at 2147. 
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because of “the distinction that we have drawn histori-
cally between civil forfeiture and civil [monetary] penal-
ties.”73 

In other words, the Ursery court implied that the Aus-
tin court should not have treated the Halper test as the con-
trolling law on the question of whether an in rem forfeiture 
of property constitutes a “punishment” — because (accord-
ing to Ursery) the Halper decision dealt solely with civil mon-
etary penalties, and thus it established no rule with respect 
to in rem forfeitures. 

“In sum,” the Ursery court declared, “nothing in 
Halper ... or Austin purported to replace our traditional un-
derstanding that civil forfeiture does not constitute punish-
ment for the purpose of the Double Jeopardy Clause”: 

Congress long has authorized the Government to 
bring parallel criminal proceedings and civil forfeiture 
proceedings, and this Court consistently has found 
civil forfeitures not to constitute punishment under 
the Double Jeopardy Clause. It would have been quite 
remarkable for this Court both to have held unconsti-
tutional a well-established practice, and to have over-
ruled a long line of precedent, without having even 
suggested that it was doing so. [Neither Halper nor 
Austin] dealt with the subject of ... in rem civil for-
feitures for purposes of the Double Jeopardy 
Clause. 

Ursery, 518 U.S. at 287–88, 116 S.Ct. at 2147. 

The Ursery court then spent the concluding eight para-
graphs of its opinion demonstrating that the forfeiture of 
Ursery’s home — a home which, the Court declared, was an 

 
73 Id., 518 U.S. at 282–83, 116 S.Ct. at 2144. 
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“instrumentality” of Ursery’s marijuana growing operation 
— did not constitute a “punishment”.74 

Based on the historical record of American law, the 
Ursery court concluded — contrary to Austin — that Con-
gress never viewed traditional in rem forfeiture proceed-
ings as criminal sanctions against individual offenders, but in-
stead viewed them as civil proceedings against the forfeitable 
property itself.75 Thus, for example, a court’s jurisdiction to 
declare property forfeit hinged solely on the govern-
ment’s physical control of the property — even if the gov-
ernment could not identify the owner, or could not obtain 
personal jurisdiction over the owner.76 

Next, the Ursery court declared that there was “little 
evidence, much less the ‘clearest proof’ [required by our case 
law],” that the forfeiture of Ursery’s house and similar forfei-
tures under the statute “are so punitive in form and effect as 
to render them criminal despite Congress’s intent to the con-
trary.”77 Indeed, the Court declared that the forfeiture stat-
utes involved in Ursery’s case were, “in most significant 
respects, indistinguishable from those reviewed, and held 
not to be punitive, in Various Items, Emerald Cut Stones, 
and 89 Firearms.”78 

 
74 Id., 518 U.S. at 288–292, 116 S.Ct. at 2147–49. 
75 See id., 518 U.S. at 288–292, 116 S.Ct. at 2147–49. 
76 Id., 518 U.S. at 288–89, 116 S.Ct. at 2147. 
77 Id., 518 U.S. at 290, 116 S.Ct. at 2148. 
78 Id., 518 U.S. at 290, 116 S.Ct. at 2148 (citing Various Items of 

Personal Property v. United States, 282 U.S. 577, 581; 51 S.Ct. 282, 
283–284; 75 L.Ed. 558 (1931); One Lot Emerald Cut Stones v. 
United States, 409 U.S. 232, 235–236; 93 S.Ct. 489, 492–493; 34 
L.Ed.2d 438 (1972); and United States v. One Assortment of 89 Fire-
arms, 465 U.S. 354, 104 S.Ct. 1099, 79 L.Ed.2d 361 (1984)). 
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The Supreme Court’s discussion of this point in 
Ursery stands in stark contrast to Austin’s assertions 
that “the First Congress viewed [in rem] forfeiture as 
punishment”, that the Supreme Court’s own prior deci-
sions “have recognized that statutory in rem forfeiture im-
poses punishment”, and that “statutory in rem forfeiture ... 
historically [has] been understood, at least in part, as pun-
ishment.”79 

The Ursery court then declared that the “most signifi-
cant” aspect of the forfeitures at issue in Ursery’s case 
(forfeitures of real property that had been used to facilitate 
federal drug offenses) was the fact that these forfeitures, 
“while perhaps having certain punitive aspects”, also 
“serve important nonpunitive goals”: 

Requiring the forfeiture of [real] property used to 
commit federal narcotics violations encourages 
property owners to take care in managing their 
property and ensures that they will not permit that 
property to be used for illegal purposes. See Bennis 
v. Michigan, 516 U.S. 442, 452; 116 S.Ct. 994, 1000; 
134 L.Ed.2d 68 (1996) (“Forfeiture of property pre-
vents illegal uses [of that property] by imposing an 
economic penalty, thereby rendering illegal behav-
ior unprofitable”)[.] 

Ursery, 518 U.S. at 290, 116 S.Ct. at 2148. 

In other words, the Supreme Court declared that the for-
feiture of Ursery’s house was not a “punishment” because, 
even though the forfeiture had “punitive aspects”, it also 
served a deterrent purpose. This is the polar opposite of what 
the Court said in Austin, where the Court declared that 

 
79 Austin, 509 U.S. at 613, 614, and 618, respectively; 113 S.Ct. 

at 2807, 2808, and 2810, respectively. 
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an in rem forfeiture will constitute a “punishment” if it 
serves, even in part, the purpose of deterrence.80 

But this 1996 decision in Ursery was not the Supreme 
Court’s final word on the analysis set forth in Halper and 
Austin. The following year, in Hudson v. United States, 
522 U.S. 93, 118 S.Ct. 488, 139 L.Ed.2d 450 (1997). the Su-
preme Court again addressed — and finally disavowed — 
the Halper test. 

The defendant in Hudson was one of group of bankers 
who misapplied bank funds by engaging in a series of fraud-
ulent loans whose real purpose was to benefit Hudson him-
self. The Comptroller of the Currency took civil action 
against the bankers, imposing civil monetary penalties on 
them and also barring them from engaging in banking 
without the express permission of the Comptroller and other 
relevant regulatory agencies.81 

Two and a half years later, the bankers were in-
dicted on charges of conspiracy, making false bank records, 
and misapplication of bank funds. These charges were based 
on the same conduct for which the Comptroller had penal-
ized the bankers. Relying on Halper, the bankers argued 
that these criminal charges were barred by the double 
jeopardy clause, but the lower court ultimately ruled that 
the civil penalties imposed by the Comptroller were not so 
grossly disproportionate to the damages caused by the bank-
ers’ conduct as to constitute “punishment” for double jeop-
ardy purposes.82 Instead of simply letting this ruling 
stand, the Supreme Court granted certiorari because of 
its “concerns about the wide variety of novel double 

 
80 Austin, 509 U.S. at 610, 621–22 & n. 14; 113 S.Ct. at 2806, 2812 

& n. 14. 
81 Hudson, 522 U.S. at 96–97, 118 S.Ct. at 491–92. 
82 Id., 522 U.S. at 97–98, 118 S.Ct. at 492. 
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jeopardy claims spawned in the wake of Halper.”83 The 
Court then disavowed the test for “punishment” that it 
had adopted in Halper. 

In Hudson, the Supreme Court characterized Halper 
as “the first time we applied the Double Jeopardy Clause 
to a sanction without first determining that [the sanction] 
was criminal in nature” under the traditional test applied 
by the Court in its prior cases.84 Rather than using this 

 
83 Id., 522 U.S. at 98, 118 S.Ct. at 492–93. 
84 The Hudson court described the traditional test as follows: 

Whether a particular punishment is criminal or civil is, at 
least initially, a matter of statutory construction. A court 
must first ask whether the legislature, in establishing the pe-
nalizing mechanism, indicated either expressly or impliedly a 
preference for one label or the other. Even in those cases 
where the legislature has indicated an intention to establish 
a civil penalty, we have inquired further whether the statu-
tory scheme was so punitive, either in purpose or effect, as to 
transform what was clearly intended as a civil remedy into a 
criminal penalty. 

In making this latter determination, the factors listed in 
Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168–169, 83 
S.Ct. 554, 567–68, 9 L.Ed.2d 644 (1963), provide useful guide-
posts, including: (1) whether the sanction involves an affirma-
tive disability or restraint; (2) whether it has historically been 
regarded as a punishment; (3) whether [the sanction] comes 
into play only on a finding of scienter; (4) whether its operation 
will promote the traditional aims of punishment — retribu-
tion and deterrence; (5) whether the behavior to which it applies 
is already a crime; (6) whether an alternative purpose to which 
it may rationally be connected is assignable for it; and (7) 
whether it appears excessive in relation to the alternative pur-
pose assigned. It is important to note, however, that these 
factors must be considered in relation to the statute on its 
face, and “only the clearest proof” will suffice to override leg-
islative intent and transform what has been denominated a 
civil remedy into a criminal penalty. 



124a 
 

 

traditional test, Halper had used a different test to evaluate 
whether a sanction constituted “punishment” for pur-
poses of the double jeopardy clause: whether the sanc-
tion “could not fairly be said solely to serve the remedial 
purpose of compensating the Government for its loss”.85 
(Emphasis by the Court) 

The Court then explained why it concluded that 
“Halper’s deviation from longstanding double jeopardy 
principles was ill-considered”.86 

First, the Halper test bypassed the necessary threshold 
question of whether the sanction at issue was in fact a 
“criminal” sanction. Instead, Halper mistakenly declared 
that it made no difference whether a sanction was civil or 
criminal — that the only thing that mattered was whether 
the sanction “was so grossly disproportionate to the harm 
caused as to constitute ‘punishment’.”87 

While the Hudson court acknowledged that dispro-
portionality was one relevant factor under the traditional 
test for distinguishing civil sanctions from criminal sanc-
tions, it was only one of seven relevant factors. Moreover, 
the Halper test violated the traditional rule that, if the legis-
lature viewed the sanction as civil, “only the clearest proof 
will suffice to override legislative intent and transform what 
has been denominated a civil remedy into a criminal pen-
alty.”88 

 
Hudson, 522 U.S. at 99–100, 118 S.Ct. at 493 (citations and internal 
quotes omitted). 

85 Id., 522 U.S. at 101, 118 S.Ct. at 494. 
86 Ibid. 
87 Ibid. 
88 Id., 522 U.S. at 100, 118 S.Ct. at 493. 
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Second, Hudson declared that subsequent cases had 
shown that Halper’s “solely remedial” test was “unworka-
ble”. As Hudson explained, 

We have since recognized that all civil penalties have 
some deterrent effect. [Citations omitted] If a sanc-
tion must be “solely” remedial (i.e., entirely nonde-
terrent) to avoid implicating the Double Jeopardy 
Clause, then no civil penalties are beyond the 
scope of the Clause. 

Hudson, 522 U.S. at 102, 118 S.Ct. at 494–95 (emphasis 
added). 

This second criticism of Halper applies with full force 
to Austin as well. Austin adopted Halper’s “solely reme-
dial” / “no aspect of deterrence” test to evaluate whether an 
in rem forfeiture is “punishment” for purposes of the exces-
sive fines clause. But as Hudson explains, and as Ursery 
confirms,89 virtually all civil sanctions involve an element of 
deterrence. Thus, the Austin test (like the Halper test) is 
“unworkable” (to use the adjective employed by the Su-
preme Court in Hudson). 

For these reasons, I disagree with my colleagues 
when they assert that Austin is unchallenged precedent. 
Rather, Austin has been repeatedly battered — first by 

 
89 See Ursery, 518 U.S. at 284–285 n. 2, 116 S.Ct. at 2145–2146 n. 

2: 

Whether a particular [civil] sanction “cannot fairly be said 
solely to serve a remedial purpose” is an inquiry radically dif-
ferent from [the one] we have traditionally employed in order 
to determine whether, as a categorical matter, a civil sanction 
is subject to the Double Jeopardy Clause. ... If [this rule] 
were applied literally, then virtually every sanction would be 
declared to be a punishment: It is hard to imagine a [civil] 
sanction that has no punitive aspect whatsoever. (Emphasis 
by the Court.) 
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Ursery, next by Hudson, and most recently by Ba-
jakajian. 

In fact, Bajakajian’s assertion that traditional in rem 
forfeitures have long been understood to “occupy a place 
outside the domain of the Excessive Fines Clause” conforms 
much better to Supreme Court precedent than does Austin’s 
“solely remedial”/ “no aspect of deterrence” test. I therefore 
interpret Bajakajian as limiting or partially abrogating 
Austin. 

 

(f) Austin’s analysis of whether traditional in rem 
forfeitures are governed by the excessive fines 
clause is flawed — because the Austin court 
posed the wrong question 

The reasoning of the Austin decision can be compressed 
into the following argument: (1) The excessive fines clause 
governs any monetary penalty (no matter how it is labeled) 
if the penalty constitutes a “punishment”. (2) Under the 
Halper test, any civil sanction that has at least some deter-
rent or punitive aspect is a “punishment”. (3) The in rem 
forfeitures employed to enforce customs and revenue 
laws have traditionally been viewed as having at least some 
deterrent or punitive aspect. Therefore, (4) many if not most 
traditional in rem forfeitures constitute a “punishment”, 
and they are therefore governed by the excessive fines 
clause. 

This reasoning is flawed. As the Supreme Court ex-
plained in Hudson, the novel Halper / Austin test for what 
constitutes a “punishment” — the “solely remedial”/ “no as-
pect of deterrence” test — was not a part of traditional 
American law, nor was it part of Supreme Court jurispru-
dence until the Halper decision was issued in 1989. 
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To determine whether traditional in rem customs and 
revenue law forfeitures are governed by the excessive fines 
clause of the Eighth Amendment, it is a mistake to ask 
whether some or all of those traditional forfeitures would 
qualify as “punishment” under a legal test adopted in 
1989. Rather, one must ask what the 1st Congress intended 
when it drafted the Eighth Amendment two centuries earlier, 
in 1789. Did the 1st Congress intend for these traditional in 
rem forfeitures to be governed by the Eighth Amendment? 

Compare the Supreme Court’s decision in Boyd v. 
United States, 116 U.S. 616, 6 S.Ct. 524, 29 L.Ed.746 (1886), 
which involved a Fourth Amendment challenge to a statute 
that allowed customs agents to board a vessel, search it for 
contraband, and seize suspected contraband, all without a 
warrant. The Supreme Court concluded that Congress 
could not have intended the Fourth Amendment to outlaw 
these traditional, longstanding methods of enforcing the 
customs and revenue laws: 

The seizure of stolen goods is authorized by the 
common law; and the seizure of goods forfeited for a 
breach of the revenue laws, or concealed to avoid the 
duties payable on them, has been authorized by Eng-
lish statutes for at least two centuries past; and the 
like seizures have been authorized by our own reve-
nue acts from the commencement of the [federal] 
government. 

The first statute passed by congress to regulate 
the collection of duties, the act of July 31, 1789, (1 
[Stat.] 43) contains provisions [allowing customs 
agents to search a vessel and seize contraband 
goods without a warrant]. As this act was passed by 
the same congress which proposed for adoption the 
original amendments to the constitution, it is clear 
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that the members of that body did not regard 
searches and seizures of this kind as “unreasonable,” 
and they are not embraced within the prohibition of 
the [fourth] amendment. 

Boyd, 116 U.S. at 623, 6 S.Ct. at 528. 

The same reasoning and conclusion apply to the ques-
tion presented here: the question of whether Congress in-
tended the excessive fines clause of the Eighth Amend-
ment to govern and limit the in rem forfeitures that have 
traditionally been employed to enforce customs and reve-
nue laws. 

As I explained earlier in this dissent, both the laws of colo-
nial America and the eighteenth-century laws of England in-
cluded customs and revenue statutes that called for the for-
feiture of sailing ships and other vessels used to transport 
contraband or to otherwise aid in the violation of customs and 
revenue statutes.90 And almost immediately after the federal 
Constitution was adopted in 1789, Congress took action to 
make sure that the ships involved in federal customs and 
revenue offenses were made subject to these same types of 
forfeitures.91 The 1st Congress passed legislation that (1) 
imposed fines on people who tried to evade the customs du-
ties, (2) authorized the forfeiture of smuggled goods, and 
(3) authorized the forfeiture of sailing ships, smaller boats, 

 
90 Pearson Yacht Leasing, 416 U.S. at 683, 94 S.Ct. at 2091–92. 

Also see the lengthy discussion of New York’s colonial forfeiture laws 
(laws that imposed forfeiture of the sailing ships and other vessels em-
ployed to violate that colony’s customs and revenue laws) in C. J. Hen-
dry Company v. Moore, 318 U.S. 133, 145–48; 63 S.Ct. 499, 505–09; 
87 L.Ed. 663 (1943). 

91 Pearson Yacht Leasing, 416 U.S. at 683, 94 S.Ct. at 2092. 
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and other conveyances that were used to transport smuggled 
goods or to off-load them from the ship.92 

By far, the greatest penalty imposed by these customs 
statutes was the forfeiture of the sailing ships used to 
transport the smuggled goods. These ships were subject to 
forfeiture regardless of the ship’s value — and merchant ships 
at the beginning of the nineteenth century were worth sev-
eral tens of thousands of dollars. 

In September 1789, a few weeks after Congress en-
acted these early forfeiture laws, Congress approved the 
Eighth Amendment and sent the proposed amendment to 
the states (together with the rest of the Bill of Rights). 
The Eighth Amendment took effect a little over two years 
later, in December 1791, after it was ratified by a suffi-
cient number of states.93 

During the two and a half years that the Eighth Amend-
ment was pending (late 1789, 1790, and 1791), Congress con-
tinued to enact customs and revenue statutes that called 
for the forfeiture of sailing ships involved in smug-
gling.94 Congress obviously believed that these forfeitures 
did not violate the excessive fines clause of the Eighth 
Amendment — an amendment that Congress had just 
asked the states to ratify. It is no doubt true, as the Su-
preme Court said in Austin, that at the time the Eighth 
Amendment was proposed and ratified, the in rem 

 
92 See Statutes at Large, 1st Congress, first session, chapter 5 

(July 31, 1789), sections 12, 34, & 40; Statutes at Large, 1st Congress, 
second session, chapter 35 (August 4, 1790), sections 14, 27, 60, & 70. 

93 See the Library of Congress research guide, “Bill of Rights: 
Primary Documents in American History” 
(https://guides.loc.gov/bill-of-rights). 

94 See, for example, Statutes at Large, 1st Congress, second ses-
sion, chapter 35 (August 4, 1790), sections 14, 27, and 70. 
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forfeiture of sailing ships (together with their “tackle, ap-
parel, and furniture”) was “understood at least in part as 
punishment”.95 Indeed, the Supreme Court said as much in 
its 1845 opinion in Taylor v. United States, 44 U.S. 197, 210–
11; 11 L.Ed. 559. 

But the question is not whether these traditional in 
rem forfeitures were understood as having deterrent and 
punitive aspects. Rather, the question is whether the draft-
ers of the Eighth Amendment thought that this proposed 
amendment was going to govern and limit these traditional 
in rem forfeitures — the same forfeitures which had existed 
under English and American colonial law for generations be-
fore the Revolution, the same forfeitures which Congress 
enacted both before and after Congress proposed the 
Eighth Amendment to the states, and the same forfeitures 
which enforced the customs and revenue laws that gener-
ated practically all of the newborn government’s income. 

I conclude that the answer to this question is “no”. The 
1st Congress did not think that they were asking the 
states to limit the federal government’s power to impose 
these traditional in rem forfeitures. Rather, to para-
phrase what the Supreme Court said in Boyd about war-
rantless customs searches of merchant vessels, it is clear 
that the members of 1st Congress did not regard the tradi-
tional in rem forfeitures of ships used to transport goods in 
violation of the customs laws as “excessive”, nor did Congress 
intend these traditional forfeitures to be embraced within 
the Eighth Amendment’s prohibition on excessive fines. 

Thus, the history of the Eighth Amendment supports 
what the Supreme Court said in Bajakajian: that these 

 
95 Austin, 509 U.S. at 621–22, 113 S.Ct. at 2812. 
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traditional in rem forfeitures “occupy a place outside the do-
main of the Excessive Fines Clause.” 

 

(g)  Even though Bajakajian holds that in personam 
forfeitures are governed by the excessive fines 
clause of the Eighth Amendment, the in perso-
nam forfeiture in Jouppi’s case — the forfeiture 
of an airplane used to facilitate smuggling — is 
indistinguishable from the in rem forfeitures tra-
ditionally employed to enforce smuggling laws. 
Thus, the forfeiture of Jouppi’s airplane is not 
“grossly disproportional” to the gravity of 
Jouppi’s offense under Bajakajian. 

Bajakajian declares that the excessive fines clause 
does not apply to the in rem forfeitures traditionally im-
posed for smuggling and other violations of the customs 
and revenue laws. On the other hand, however, Ba-
jakajian holds that the excessive fines clause does govern 
all in personam forfeitures (i.e., all forfeitures imposed as 
part of a defendant’s sentence for a criminal offense). 

As I explain in the appendix to my dissent, even though 
the Bajakajian court cites legal authority and legal history 
in support of this holding, the Supreme Court misinterprets 
the legal authority it cites, and the Court mischaracterizes 
the legal history it relies on. Nevertheless, this Court is 
bound by Bajakajian’s holding that the excessive fines 
clause governs and limits all in personam forfeitures. 

The forfeiture of Jouppi’s airplane was imposed in perso-
nam, as part of his sentence for smuggling alcoholic bever-
ages, and thus (under Bajakajian) Jouppi can challenge 
this forfeiture by asserting that it is an excessive fine for pur-
poses of the Eighth Amendment. 
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(As I explained earlier in my dissent, when a court imposes 
an in personam forfeiture, the court only has authority to 
order forfeiture of the defendant’s interest in the property. 
But because Jouppi successfully asserted in the district 
court that the airplane was owned entirely by him (as op-
posed to being owned, in whole or in part, by Ken Air LLC, 
the business run by Jouppi and his wife), the in personam 
forfeiture in Jouppi’s case encompassed the entirety of the 
airplane.) 

As my colleagues explain in this Court’s opinion, the 
district court committed various errors of law when the 
court assessed whether the forfeiture of Jouppi’s airplane 
was grossly disproportional to Jouppi’s offense — and, for 
this reason, this Court is remanding Jouppi’s case to the dis-
trict court so that the district court can reassess this question. 
I agree with my colleagues that the district court committed 
several significant errors, but I conclude that there is no 
reason to order the district court to reconsider this mat-
ter. 

Bajakajian says that the excessive fines clause does 
not apply to the forfeiture of an aircraft or watercraft used 
to commit or facilitate an act of smuggling if the government 
seeks this forfeiture in an in rem proceeding against the air-
plane or ship itself. 

The statute at issue in Jouppi’s case, AS 04.16.220, 
authorizes the government to pursue an in rem proceed-
ing against any aircraft or watercraft used in smuggling, or 
to seek in personam forfeitures of individual defendants’ in-
terests in the aircraft or watercraft if the State successfully 
prosecutes those defendants for bootlegging — or both. See 
AS 04.16.220(a)(3)(C) (authorizing the forfeiture) and AS 
04.16.220(d) (authorizing the government to seek the forfei-
ture in an in rem proceeding against the property itself, or 
to seek in personam forfeitures of the various defendants’ 
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interests in the property, as part of their sentences for 
bootlegging — or both). 

Regardless of which type of forfeiture proceeding the 
State pursued, the State would be required to prove — in 
the words of AS 04.16.220(a)(3)(C) — that the “aircraft [was] 
used to transport or facilitate the transportation of ... [smug-
gled] alcoholic beverages”. 

The difference is this: To seek an in personam forfei-
ture of Jouppi’s interest in the airplane as part of Jouppi’s 
criminal sentence for smuggling, the State first had to prove 
beyond a reasonable doubt that Jouppi was guilty of the 
smuggling. On the other hand, in an in rem proceeding 
against the airplane itself, the State would not have to prove 
that Jouppi was involved in the smuggling. In fact, even if 
the smuggler/pilot had escaped without ever being identi-
fied, the State could still have pursued an in rem forfeiture 
action against Jouppi’s airplane, so long as the State proved 
that someone had used (or had tried to use) the airplane for 
smuggling alcoholic beverages. 

(In an in rem proceeding, Jouppi would technically be 
entitled to assert ownership of the airplane and attempt to 
prove that he was entitled to remission of the forfeiture un-
der the provisions of AS 04.16.220(e) — the section of the 
statute that allows innocent, non-negligent property own-
ers to seek remission of the forfeiture. But because Jouppi 
has been criminally convicted of the smuggling, his criminal 
judgement would conclusively establish that he is not an in-
nocent, non-negligent owner.)96 

 
96 See Lane v. Ballot, 330 P.3d 338, 341 (Alaska 2014) (“A criminal 

conviction for a serious crime has a collateral estoppel effect in a subse-
quent civil action relying on the same set of operative facts. Thus[,] a 
criminal conviction resulting from a jury trial [can] be introduced as 
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Thus, there is only one material distinction that can be 
drawn between the in personam forfeiture in Jouppi’s case 
and the traditional in rem forfeiture of Jouppi’s airplane 
that could be imposed if the State initiated a civil in rem pro-
ceeding against the airplane itself under AS 04.16.220(d)(2). 
Here, the State not only proved that Jouppi’s plane was 
used to facilitate an act of smuggling — a fact that would 
be sufficient, by itself, to support an in rem forfeiture of the 
plane — but the State also proved that Jouppi was himself 
an accomplice to the act of smuggling (and proved this 
fact beyond a reasonable doubt). 

This additional aspect of the government’s proof (i.e., 
that Jouppi was personally guilty of smuggling) does not 
affect or undermine the State’s proof that Jouppi’s air-
plane would be forfeitable in a traditional in rem forfeiture 
action against the airplane itself — and that forfeiture, ac-
cording to Bajakajian, would not be limited by the exces-
sive fines clause of the Eighth Amendment. 

The question, then, is whether it makes sense for this 
Court to say that this same traditional forfeiture of an air-
plane used for smuggling might potentially become “exces-
sive” for purposes of the Eighth Amendment simply because 
the State proved, not only that the airplane was used for smug-
gling, but also that the owner of the airplane was himself 
criminally responsible for this act of smuggling. 

The fact that Jouppi is personally guilty of smuggling 
does not suggest that the forfeiture of his airplane has some-
how become “excessive”. Rather, it suggests just the oppo-
site. 

I therefore interpret Bajakajian to mean that when 
the forfeiture of a defendant’s interest in a ship or an airplane 

 
conclusive proof (rather than merely persuasive evidence) of the facts 
necessarily determined.”). 
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is imposed as part of the defendant’s sentence for smuggling, 
this forfeiture is not “grossly disproportional” to the grav-
ity of the offense. 

(Bajakajian deals with the excessive fines clause of the 
Eighth Amendment, not the excessive fines clause found in 
Article I, Section 12 of the Alaska constitution. It is conceiv-
able that Alaska’s excessive fines clause might provide 
greater protection against forfeitures than its federal coun-
terpart.97 However, Jouppi has failed to brief any separate 
claim under the Alaska constitution,98 and I express no opin-
ion on the potential merits of any such claim.) 

 

 

 

 
97 As I have already noted in this dissent, the Alaska Supreme 

Court has construed the Alaska due process clause (Article I, Section 
7) to give greater protection against in rem forfeitures than its fed-
eral counterpart — by requiring a remission of the forfeiture if the 
owner proves that they were both (1) innocent of the offense and (2) non-
negligent regarding the possibility that their property would be used 
for the unlawful purpose. See State v. Rice, 626 P.2d 104, 114 (Alaska 
1981), where the supreme court held that an in rem forfeiture vio-
lates the Alaska guarantee of substantive due process if the owner of 
the property “has done all that reasonably could be expected to pre-
vent [its] illegal use”. 

98 As this Court explained in State v. Zerkel, 900 P.2d 744, 758 n. 8 
(Alaska App. 1995), “When a defendant asserts that the Alaska Con-
stitution affords greater protection than the corresponding provision 
of the Federal Constitution, it is the defendant’s burden to demon-
strate something in the text, context, or history of the Alaska Constitu-
tion that justifies this divergent interpretation. See, e.g., Abood v. 
League of Women Voters, 743 P.2d 333, 340–43 (Alaska 1987); State 
v. Wassillie, 606 P.2d 1279, 1281–82 (Alaska 1980); Annas v. State, 726 
P.2d 552, 556 n. 3 (Alaska App. 1986); State v. Dankworth, 672 P.2d 
148, 151 (Alaska App. 1983).” 
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Conclusion 

For all the reasons I have explained here, I conclude 
that the forfeiture of Jouppi’s airplane is certainly proper 
under a Bajakajian analysis. I therefore dissent from 
this Court’s decision to remand Jouppi’s case to the dis-
trict court for reconsideration of this forfeiture. Instead, I 
would direct the district court to order the forfeiture of 
Jouppi’s airplane. 

 

Appendix 

The Bajakajian court’s mistaken characteriza-
tion of the history of in personam forfeitures in 
American law 

In United States v. Bajakajian, 524 U.S. 321, 118 S.Ct. 
2028, 141 L.Ed.2d 314 (1998), the Supreme Court concluded 
that the excessive fines clause of the Eighth Amendment 
does not govern the types of in rem forfeitures that have tra-
ditionally been employed to enforce customs and revenue 
laws (e.g., forfeitures to punish and deter smuggling). At 
the same time, however, the Supreme Court held that the ex-
cessive fines clause does govern in personam forfeitures — 
i.e., the forfeitures imposed as part of a defendant’s sen-
tence in criminal prosecutions for these same types of un-
lawful acts. 

The Supreme Court justified this conclusion (that in per-
sonam forfeitures were governed by the Eighth Amend-
ment, even though the corresponding in rem forfeitures 
were not) by asserting that in personam forfeitures were 
not a traditional aspect of American law — that these for-
feitures were, instead, a recent development of the last fifty 
years. The Court asserted that early American lawmak-
ers affirmatively rejected the use of in personam forfei-
tures, and that in personam forfeitures did not exist under 
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American law until the latter part of the twentieth cen-
tury, when the federal government initiated its “war on 
drugs”. 

This Court is bound by the holdings of the United States 
Supreme Court on matters of federal constitutional law; we 
must follow and apply those holdings, whether they are right 
or wrong. But as I am about to explain, the Bajakajian 
court’s characterization of American law and American le-
gal history relating to in personam forfeitures is demon-
strably mistaken. 

 

The Bajakajian court’s mistaken assertion that 
the 1st United States Congress expressly rejected 
the use of in personam forfeitures as punishment 
for federal criminal offenses 

In footnote 7 of the Bajakajian opinion (524 U.S. at 
332, 118 S.Ct. at 2035), the Supreme Court asserted that 
the 1st United States Congress expressly prohibited the 
use of in personam forfeitures as punishment for any fed-
eral crime. But the Bajakajian court cited only one legal au-
thority to support this assertion: Section 24 of the federal 
Crimes Act of 1790. 

This early federal statute barred the United States 
government from imposing two types of penalties — “cor-
ruption of blood” and “forfeiture of estate” — for a number 
of federal capital offenses.99 Here is the statutory word-
ing that the Supreme Court relied on: 

 
99 This was not because Congress considered these offenses to be 

of little consequence. The Crimes Act of 1790 applied to the crimes of 
treason, murder, murder or robbery on the high seas, piracy, mutiny, 
engaging in hostilities against the United States, and assisting in the 
prison break of anyone “found guilty of treason, murder, or any other 
capital crime”. Under the 1790 Act, all of these offenses were 



138a 
 

 

Provided always, and be it enacted, That no convic-
tion or judgment for any of the offences [described 
in the preceding sections of this Act] shall work 
corruption of blood, or any forfeiture of estate. 

Statutes at Large, 1st Congress, second session, chapter 9 
(April 30, 1790), section 24. 

This portion of the Crimes Act of 1790 mirrors (and ex-
pands) the guarantee found in Article III, Section 3 of the 
federal constitution — the provision which addresses the 
penalty that can be imposed for treason against the United 
States. Under this provision, “no Attainder of Treason shall 
work Corruption of Blood, or Forfeiture except during the 
Life of the Person attainted”. 

The Crimes Act of 1790, which governed a number of 
federal capital offenses, likewise prohibited the govern-
ment from inflicting corruption of blood or forfeiture of 
estate on the defendants convicted of these offenses (even 
though these defendants could be sentenced to death). In-
deed, the Crimes Act afforded broader sentencing protec-
tion than Article III, Section 3 — because the Crimes Act did 
not even allow the government to impose a forfeiture of es-
tate that was limited to the lifetime of the defendant. 

But contrary to what footnote 7 of Bajakajian says, Con-
gress’s decision to prohibit the penalties of “corruption of 
blood” and “forfeiture of estate” was not equivalent to a 
prohibition on the use of in personam forfeitures as a penalty 
for customs and revenue violations (or as a penalty for any 
other crime). 

 
punishable by death — but the Act nevertheless prohibited the fed-
eral government from imposing the penalties of “corruption of blood” 
and “forfeiture of estate” on the defendant. 
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The first of the penalties prohibited by the Crimes Act of 
1790, “corruption of blood”, referred to the doctrine that a 
defendant convicted of treason or a felony no longer had 
any legal existence for purposes of the inheritance laws. At 
common law, this “corruption of blood” was an automatic 
consequence of a conviction for treason or a felony. When a 
defendant suffered corruption of blood, no other person 
could inherit property from, or through, the defendant — 
thus effectively disinheriting all of the defendant’s de-
scendants and other heirs.100 

The second penalty prohibited by the Crimes Act of 
1790, “forfeiture of estate”, referred to the common-law 
doctrine that a person attainted of treason or any felony au-
tomatically lost their right to own any property at all — with 
the result that all of the defendant’s property escheated to the 
Crown or to the defendant’s feudal overlord. 

Even in England, the penalties of “corruption of blood” 
and “forfeiture of estate” were unpopular. Just a few 
years before the American Revolution, William Black-
stone criticized corruption of blood and forfeiture of es-
tate (except during the lifetime of the felon) as being un-
justly harsh, since these penalties usually inflicted a 

 
100 See the explanation of “corruption of blood” given in Black-

stone’s Commentaries on the Laws of England, Book 4 (“Of Public 
Wrongs”), chapter 29, p. 381: 

[One] immediate consequence of attainder [for treason or a fel-
ony] is the corruption of blood, both upwards and downwards; so 
that an attainted person can neither inherit lands or other here-
ditaments from his ancestors, nor retain those he is already in 
possession of, nor transmit them by descent to any heir; but the 
same shall escheat to the lord of the fee, subject to the king’s su-
perior right of forfeiture: and the person attainted shall also ob-
struct all descents [through him] to his posterity, wherever they 
are obliged to derive a title through him to a remoter ancestor. 
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crushing blow on the defendant’s family and all of the de-
fendant’s descendants. See Blackstone’s Commentaries, 
Book 4, chapter 29, pp. 381–82. Thus, the federal Crimes 
Act of 1790 reflected the changing attitude (on both sides 
of the Atlantic) regarding these penalties. 

But the Bajakajian opinion is simply wrong when, in 
footnote 7, the Court characterized the Crimes Act of 1790 
as having abolished the use of in personam forfeitures 
under federal law. 

In the Crimes Act, Congress declared that “forfeiture of 
estate” could not be imposed as a penalty for the various 
federal felony offenses listed in the Act. But “forfeiture of 
estate” is quite different from an in personam forfeiture. 

An in personam forfeiture is imposed as part of a defend-
ant’s sentence for a specific crime. This forfeiture must be 
expressly authorized by statute, and the forfeiture is lim-
ited (broadly speaking) to the fruits of the defendant’s 
crime and the instrumentalities that were used to commit 
or facilitate that crime (e.g., a ship, an airplane, equipment 
or gear, etc.), to the extent that those instrumentalities were 
owned by the defendant. 

In contrast, “forfeiture of estate” refers to the English 
common-law doctrine that any person convicted of treason 
or a felony automatically lost their right to own any prop-
erty at all. A person convicted of treason or a felony lost all 
claim to their real property, their chattel property, their 
rights of entry or use, and every other thing of value belong-
ing to them — regardless of whether that property had 
any connection to the person’s crime.101 

Moreover, “forfeiture of estate” did not involve any ju-
dicial forfeiture proceeding. That is, the government did not 

 
101 Pearson Yacht Leasing, 416 U.S. at 682, 94 S.Ct. at 2091. 
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have to institute in rem proceedings against the defendant’s 
property, nor did the government have to seek an in perso-
nam forfeiture of the defendant’s property as part of the de-
fendant’s sentence for the act of treason or the felony. Ra-
ther, under the “forfeiture of estate” doctrine, any person 
attainted of treason or a felony automatically lost their right 
to own any property simply by virtue of their criminal con-
viction.102 Every thing of value belonging to the defendant 
essentially became ownerless by operation of law, and it 
all escheated to the Crown or to the defendant’s feudal 
overlord. 

In short, the penalty of “forfeiture of estate” that is prohib-
ited by the Crimes Act of 1790 is not equivalent to the in 
personam forfeitures of particular items of property that 
can be imposed as part of a defendant’s sentence for a 
specific crime. These two penalties are distinct. Indeed, this 
distinction was accurately described by the Supreme Court 
in Austin v. United States, 509 U.S. at 611–13, 113 S.Ct. 
2806–07. 

So, contrary to what the Supreme Court asserted in 
footnote 7 of Bajakajian, the Crimes Act of 1790 did not af-
fect the legality of in personam forfeitures. 

(I note that Article I, Section 15 of the Alaska Consti-
tution similarly declares, “No [criminal] conviction shall 
work corruption of blood or forfeiture of estate.” At the 
Alaska constitutional convention, there was absolutely no 
debate regarding this provision (see the convention pro-
ceedings of January 6, 1956) — even though, as I have ex-
plained in this dissent, in personam forfeitures had been a 
fixture of Alaska law for almost a century when the Alaska 
constitution was drafted. The framers of our state constitu-
tion obviously saw no contradiction between, on the one 

 
102 Ibid. 
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hand, the in personam forfeitures imposed under Alaska 
law for smuggling and poaching, and, on the other hand, 
the guarantee in Article I, Section 15 that no criminal con-
viction would work a corruption of blood or a forfeiture of 
estate.) 

Moreover, as I describe in the next section of this Ap-
pendix, the United States Congress — beginning with the 
1st Congress, and over the next 150 years — repeatedly 
enacted laws that authorized in personam forfeitures of 
property as part of a defendant’s criminal sentence for acts 
of smuggling, revenue evasion, and poaching. 

In contrast, only once during that time did Congress 
enact a statute that imposed forfeiture of estate as a pen-
alty. 

In the summer of 1862 (the second summer of the Civil 
War), the United States Congress passed the Confiscation 
Act of July 17, 1862 — “An Act to suppress Insurrection, to 
punish Treason and Rebellion, to seize and confiscate the 
Property of Rebels, and for other Purposes.”103 This statute 
targeted all individuals who held offices of trust in the Con-
federacy (all persons holding office in either the Con-
federate government or the government of any state partici-
pating in the rebellion, and all persons serving as officers in 
the Confederate armed forces), as well as any property 
owner in a loyal state or territory who (following the passage 
of the Act) “[should] ... assist and give aid and comfort to 
[the] rebellion”. 

Under section 5 of this Confiscation Act, the President of 
the United States was directed to “cause the seizure of all the 
estate and property, money, stocks, credits, and effects” of 

 
103 See Statutes at Large, 37th Congress, second session, chapter 

195 (July 17, 1862) (published in Statutes at Large, Vol. 12, pp. 589–
592). 
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these rebels, and to use the property, and/or all funds re-
sulting from the sale of this property, to support the Union 
army. In effect, the Act empowered the federal govern-
ment to confiscate everything these people owned. 

Interestingly enough, even though the justification for 
these forfeitures of property was the property owner’s par-
ticipation in, or active support of, armed rebellion against the 
United States, section 7 of the Confiscation Act called for 
these property forfeitures to be accomplished through 
civil in rem forfeiture proceedings rather than through 
criminal proceedings. But Congress’s choice of in rem for-
feiture proceedings appears to have been dictated by ex-
pediency, rather than by any doctrinal niceties concern-
ing the distinction between in rem forfeitures and in per-
sonam forfeitures. 

Given the political and military situation in the sum-
mer of 1862, it was extremely unlikely that agents of the 
federal government could obtain personal jurisdiction over 
any of the Confederate military officers and government offi-
cials named in the Act. Thus, there was little possibility that 
the forfeitures of these people’s property could be accom-
plished through criminal proceedings and attendant in 
personam forfeitures. If the federal government was going 
to confiscate these rebels’ property, the forfeitures had to be 
accomplished through in rem proceedings — by “suing” 
the property, without the need to establish personal juris-
diction over the owner. 

Nevertheless, despite this use of in rem proceedings 
to accomplish the forfeitures (as opposed to in personam 
forfeitures in criminal proceedings), the members of Con-
gress who drafted the Confiscation Act of 1862 understood 
quite well that they were, in fact, imposing “forfeiture of es-
tate” as a criminal penalty for armed rebellion against the 
United States. 
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For this reason, on the same day that Congress passed this 
“Act to suppress Insurrection, to punish Treason and Rebel-
lion, [and] to seize and confiscate the Property of Rebels”, 
Congress also passed Joint Resolution No. 63 — a resolu-
tion that was intended to clarify two important aspects of 
Congress’s intent. 

First, Congress declared that the Confiscation Act was 
not to be construed as applying “to any act or acts done 
prior to the passage [of the Act]” — i.e., not to be construed 
in a way that would make the Confiscation Act an ex post 
facto law. And second, Congress declared that the Act was 
not to be construed in a manner that would “work a forfei-
ture of the real estate of the offender beyond his natural 
life” — i.e., not to be construed in a way that would violate 
Article III, Section 3 of the federal constitution, which 
prohibits forfeiture of estate as a penalty for treason ex-
cept for a forfeiture of estate that is limited to the life of 
the offender.104 

After the Civil War, in the case of Wallach v. Van Ris-
wick, 92 U.S. 202, 23 L.Ed. 473, 1875 WL 17831 (1875), the 
United States Supreme Court was called upon to interpret 
the Confiscation Act of July 17, 1862. 

Charles S. Wallach served as an officer in the Confeder-
ate Army, and he owned real property in the District of Co-
lumbia. His property was seized by the federal government 
under the provisions of the Confiscation Act, and it was 
sold to a man named Van Riswick. After Charles Wallach 
died, his heirs (his children) sued Van Riswick to recover 
possession of this real estate. They argued that the forfei-
ture of their father’s property ended with his death, and 

 
104 See Statutes at Large, Vol. 12, p. 627. 
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that they (as his heirs) were entitled to ownership of the 
property as if there had never been a forfeiture. 

First, the Supreme Court acknowledged that the Confis-
cation Act of 1862 called for the forfeiture of a disloyal citi-
zen’s entire estate — the whole of the offender’s real prop-
erty, chattel property, and all other assets: “The [Act’s] 
description of [the] property ... liable to seizure is as broad 
as possible. It covers the estate of the owner — all his estate 
or ownership. No authority is given to seize less than the 
whole.” Wallach, 92 U.S. at 207, 1875 WL 17831 at *4. 

Nevertheless, the Court held that, under the terms of 
Congress’s Joint Resolution No. 63, all forfeitures of es-
tate authorized by the Confiscation Act were governed by 
the same limitation found in Article III, Section 3 of the federal 
constitution. That is, these forfeitures were limited to the 
life of the person whose disloyalty to the United States 
triggered the forfeiture. 

As the Supreme Court explained, Congress adopted 
Joint Resolution 63 because many people in the federal 
government doubted whether the United States Consti-
tution allowed Congress to authorize any forfeiture of a 
rebel’s estate that extended beyond the life of the offender 
— since the justification for the forfeiture was the property 
owner’s active support of armed rebellion against the 
United States: 

It was doubted by some, even in high places, whether 
Congress had power to enact ... any forfeiture of the 
land of a rebel [that] should extend or operate beyond 
his life. [This] doubt was founded on the provision of 
the Constitution, in [Article III, Section 3], that “no 
attainder of treason shall work corruption of blood 
or forfeiture except during the life of the person at-
tainted.” It was not doubted that Congress might 
provide for forfeitures [of a rebel’s estate] effective 
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during the life of an offender. [Rather, the] doubt re-
lated to the possible duration of [the] forfeiture … . 
It was to meet [this] doubt … that [Joint Resolution 
No. 63] was adopted. 

Wallach, 92 U.S. at 208–09, 1875 WL 17831 at *5. 

As I have already explained, Congressional Resolution 
No. 63 declared that “no [forfeiture] proceedings under 
[this Confiscation Act shall] be so construed as to work a 
forfeiture of the real estate of the offender beyond his natural 
life.” The Supreme Court declared that the “obvious mean-
ing” of this language was that the “condemnation and sale [of 
the offender’s real property] shall not affect the ownership 
of the property after the termination of the offender’s natural 
life.” Thus, after the offender’s death, “the land shall pass or 
be owned as if it had not been forfeited”105 — even if the 
federal government had sold the land to an innocent pur-
chaser (as was the case with Wallach’s land).106 

In sum: Even though the Confiscation Act of 1862 
called for in rem forfeitures of the property owned by re-
bels, Congress acknowledged that these forfeitures were 
a punishment for the owners’ active support of the armed 
rebellion against the federal government, and thus the for-
feitures should be limited by Article III, Section 3’s re-
striction on the permissible sentences for treason. 

 

 
105 Wallach, 92 U.S. at 209, 1875 WL 17831 at *5. 
106 Id., 92 U.S. at 209–210, 1875 WL 17831 at *5. 
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The Bajakajian court’s mistaken assertion that 
there were no in personam forfeitures in American 
law until the late twentieth century 

In footnote 7 of the Bajakajian decision, the Supreme 
Court asserted that, during the first 180 years of our coun-
try’s existence, American law did not employ in personam 
forfeitures. The Court declared that in personam forfei-
tures did not exist in American law until 1970 — when (ac-
cording to the Court) Congress began to enact criminal 
statutes that “resurrected” the English practice of impos-
ing in personam forfeitures as part of a defendant’s sen-
tence for the offense.107 

In other words, the Supreme Court asserted in Ba-
jakajian that all of the forfeitures that were historically 
employed to enforce our customs and revenue laws (e.g., 
the forfeitures of ships, airplanes, and other conveyances) 
were in rem forfeitures. According to the Court, these forfei-
tures never took the form of in personam forfeitures im-
posed as part of a defendant’s criminal sentence for violating 
the customs or revenue laws. Rather, these forfeitures 
were always imposed in separate in rem civil lawsuits 
against the ship, airplane, or other conveyance itself. 

But the Supreme Court’s description of American legal 
history is mistaken. Many pre-1970 federal statutes imposed 
in personam forfeitures as part of a defendant’s sentence in 
prosecutions for smuggling, tax evasion, and poaching. The 
historical record shows that Congress has repeatedly em-
ployed both types of forfeitures — in rem forfeitures and 
in personam forfeitures — throughout our nation’s his-
tory. 

 
107 Bajakajian, 524 U.S. at 332 n. 7, 118 S.Ct. at 2035 n. 7. 
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I acknowledge that the earliest of these federal forfei-
ture provisions were ambiguous as to whether the govern-
ment was required to pursue the forfeiture in an in rem 
civil proceeding or whether the government was also au-
thorized to seek the forfeiture as part of a person’s crimi-
nal sentence for violating the customs laws.108 

 
108 See, for example, Statutes at Large, 1st Congress, first session, 

chapter 5 (“An Act to regulate the Collection of the Duties imposed by 
law on the tonnage of ships or vessels, and on goods, wares and mer-
chandises imported into the United States”) (July 31, 1789), section 
12: 

And be it further enacted, That no goods, wares or merchandise, 
shall be unladen or delivered, from any ship or vessel, but in open 
day, or without a permit from the collector for that purpose; and 
if the master or commander of any ship or vessel shall suffer or 
permit the same, such master and commander, and every other 
person who shall be aiding or assisting in landing, removing, hous-
ing, or otherwise securing the same, shall forfeit and pay the sum 
of four hundred dollars for every offence; shall moreover be dis-
abled from holding any office of trust or profit under the United 
States, for a term not exceeding seven years; and it shall be the 
duty of the collector of the district, to advertise the names of all 
such persons in the public gazette of the State in which he resides, 
within twenty days after each respective conviction. And all 
goods, wares and merchandise, so landed or discharged, shall be-
come forfeited, and may be seized by any officer of the customs; 
and where the value thereof shall amount to four hundred dol-
lars, the vessel, tackle, apparel and furniture, shall be subject to 
like forfeiture and seizure[.] 

A similar statutory provision — describing both typical criminal pen-
alties and forfeitures in the same paragraph — is found in Statutes at 
Large, 1st Congress, second session, chapter 35 (“An act to provide 
more effectually for the collection of the duties imposed by law on 
goods, wares and merchandise imported into the United States, and 
on the tonnage of ships or vessels”) (August 4, 1790), section 60: 

And be it further enacted, That if any goods, wares or merchan-
dise, entered for exportation, with intent to draw back the duties, 
or to obtain any allowance given by law on the exportation thereof, 
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But by the second half of the 1800s, when Congress ex-
panded the use of forfeitures as a mechanism to enforce 
federal revenue laws following the Civil War, many of 
these federal statutes expressly authorized in personam 
forfeitures: these statutes contained criminal penalty 
clauses that simply listed forfeitures along with the other 
authorized punishments of imprisonment and fines. 

See, for example, Statutes at Large, 40th Congress, sec-
ond session, chapter 41 (March 31, 1868), section 5109 which 
declared that any person who ran a distillery and who “de-
fraud[ed] or attempt[ed] to defraud the United States of 
the tax on the spirits distilled by him ... shall forfeit the dis-
tillery and distilling apparatus used by him, [as well as] all 
distilled spirits and all raw materials for the production of 
distilled spirits found in the distillery and on the distillery 
premises, and shall, on conviction, be fined not less than five 
hundred dollars nor more than five thousand dollars, and be 
imprisoned not less than six months, nor more than three 
years.” 

Likewise, Statutes at Large, 39th Congress, first session, 
chapter 184 (July 13, 1866), section 29110 declared that 
whenever a person shipped distilled alcohol or wine under 
a false name or label, the person “shall forfeit [the liquor or 
wine] and shall, on conviction, be subject to ... a fine of five 
hundred dollars.” Similarly, Statutes at Large, 40th 

 
shall be landed in any port or place within the limits of the United 
States as aforesaid, all such goods, wares and merchandise, shall 
be subject to seizure and forfeiture, together with the ship or ves-
sel from which such goods shall be landed, and the vessels or 
boats used in landing the same; and all persons concerned 
therein, shall on indictment and conviction thereof, suffer impris-
onment for a term not exceeding six months. 
109 Revised Statutes of the United States, § 3257. 
110 Revised Statutes of the United States, § 3449. 
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Congress, second session, chapter 186 (July 20, 1868), section 
99111 declared that a person who falsified or fraudulently 
executed any document required by the federal revenue 
laws “shall, on conviction, be imprisoned for a term not less 
than one year nor more than five years; and the property 
to which such false or fraudulent instrument relates shall 
be forfeited.” And under Statutes at Large, 39th Congress, 
first session, chapter 184 (July 18, 1866), section 7, any 
manufacturer who failed to keep proper accounts and pay 
the prescribed excise tax on cotton, “in addition to the pay-
ment of the tax to be assessed thereon, shall forfeit to the 
United States all cotton and all products of cotton in his 
possession, and shall be liable to a penalty of not less than 
one thousand nor more than five thousand dollars, to be re-
covered with costs of suit, or to imprisonment not exceed-
ing two years, in the discretion of the court”. 

The federal government also used in personam for-
feitures to enforce smuggling and poaching laws in its 
post-Civil War statutes governing Alaska — for instance, 
the 1868 and 1870 statutes prohibiting the unauthorized 
hunting of seals and other fur-bearing mammals in Alaska. 
See sections 173 and 178 of Part I of the Carter Code of 1900 
(Thomas H. Carter, The Laws of Alaska). Both of these 
statutes declared that “every person guilty [of killing these 
fur-bearing mammals] shall, for each offense, be fined not 
less than two hundred nor more than one thousand dollars, 
or imprisoned not more than six months, or both; and all 
vessels, their tackle, apparel, furniture, and cargo, found 
engaged in violation of this section shall be forfeited[.]” 

See also section 5 of the federal Alaska Game Com-
mission Act of January 13, 1925, codified in 1949 Compiled 
Laws of Alaska, Title 39, chapter 6. One provision of this 

 
111 Revised Statutes of the United States, § 3451. 
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act, ACLA § 39-6-7, required the forfeiture of all “boats, 
aircraft, wagons or other vehicles” that were used in, or 
in aid of, any violation of the Act’s provisions regulating 
animals, birds, and game fish within the Territory of Alaska, 
and the statute further declared that these forfeitures 
were to be imposed either “upon conviction of the offender” 
or, alternatively, “upon judgment of a [federal] court ... that 
the [boats, aircraft, or vehicles] were being used ... in viola-
tion of this Act”. 

In sum, contrary to what the Supreme Court said in Ba-
jakajian, the use of in personam forfeitures was just as 
much a fixture of pre-1970 American law as the use of in rem 
forfeitures. 

 

Conclusion 

This Court, like all other federal and state courts, is 
bound by the holdings of the United States Supreme Court 
on matters of federal constitutional law, even when portions 
of the Court’s rationale for its holding are mistaken. Nev-
ertheless, our legal system functions better if lower court 
judges and legal scholars point out the instances where the 
Supreme Court has relied on mistaken assertions about the 
law or about this country’s legal history. As I have explained 
in this Appendix, Bajakajian’s characterization of Ameri-
can law and American legal history relating to in personam 
forfeitures is demonstrably mistaken. 
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APPENDIX C 
 

IN THE DISTRICT COURT  
FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT 

 
Case No. 4FA-12-3228CR (Mr. Jouppi) 

4FA-12-3659CR (Ken Air, LLC) 
 

STATE OF ALASKA, 
PLAINTIFF, 

 
v. 
 

KENNETH J. JOUPPI AND KEN AIR, LLC.  
DEFENDANTS. 

 
ORDER GRANTING JOINT MOTION TO DECLARE 

PROPOSED FORFEITURE 
UNCONSTITUTIONAL AS AN EXCESSIVE 

FINE IN VIOLATION OF ALASKA & UNITED 
STATES CONSTITUTIONS 
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I. INTRODUCTION 

Mr. Jouppi and Ken Air, LLC (“Ken Air”) (collectively, 
“defendants”) were convicted on one count of unlawful im-
portation of alcohol into a local option community,1 a 
Class-A misdemeanor. The court initially declined to or-
der forfeiture of the airplane involved in the crime. The 
court of appeals affirmed the judgments against the de-
fendants, but directed this court “to amend the judg-
ments against the two defendants by ordering the forfei-
ture of the airplane.”2 Defendants subsequently filed a 
motion for a declaration that the forfeiture is unconstitu-
tional as an excessive fine in violation of the Alaska and 
United States Constitutions. The State opposes. The 
court held an evidentiary hearing on April 24, 2018. For 
the reasons explained below, the court concludes that for-
feiture of the airplane is a fine, grossly disproportionate 
to the gravity of the offense. The motion is granted. 

II. BACKGROUND 

Mr. Jouppi and his wife were the two principals of 
Ken Air. Mr. Jouppi was the only pilot working for Ken 
Air. On April 3, 2012, Alaska State Troopers observed Mr. 
Jouppi help his passenger load some cargo into an air-
plane, including several boxes and semi-transparent gro-
cery bags. Mr. Jouppi was supposed to fly his passenger 
to Beaver, a local option village. Mr. Jouppi started the 
engine and prepared to take off, at which point law en-
forcement approached the plane and directed Mr. Jouppi 
to shut off the engine. Law enforcement executed a 
search warrant for the airplane that had been issued in 
connection with another investigation. As the troopers ap-
proached and looked through the plane’s windows, “they 

 
1 AS 04.11.499(a). 
2 State v. Jouppi, 397 P.3d 1026, 1035 (Alaska App. 2017). 
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could see beer in a plastic grocery bag sitting unsecured 
in the plane.” They testified that “this beer was in plain 
view, obvious to any observer.” The troopers ultimately 
“found beer in various boxes and bags onboard the 
plane.”3 Defendants were convicted following a jury trial. 

On September 11, 2013, the State filed a sentencing 
memorandum in which it argued that the court was re-
quired to order forfeiture of the airplane. On September 
30, Ken Air filed a sentencing memorandum in which it 
argued, inter alia, that forfeiture of the plane would be an 
excessive fine in violation of the United States and Alaska 
Constitutions. Mr. Jouppi filed a sentencing memoran-
dum in which he joined all of Ken Air’s arguments relat-
ing to forfeiture of the plane. The court held a sentencing 
hearing on October 17, 2013. At the conclusion of the 
hearing, the court ordered that Mr. Jouppi’s interest in 
the aircraft was forfeited to the State of Alaska. The court 
ordered that Ken Air’s interest in the aircraft was like-
wise forfeited to the State of Alaska. After the court im-
posed sentence, counsel for Ken Air noted that the court 
did not address Ken Air’s excessive fine argument. The 
State agreed that the court should make a finding on the 
excessive fine issue. The court scheduled an “excessive 
fine hearing” and stated that issuance of the judgments 
would be delayed until the court made a ruling on the is-
sue of whether the forfeiture constituted an excessive 
fine. 

On October 25, Ken Air filed a motion for reconsider-
ation of the court’s ruling that the aircraft must be for-
feited to the state, raising arguments unrelated to the Ex-
cessive Fines Clause. The State opposed. The parties 
stipulated that the time set for the excessive fine hearing 

 
3 Id. at 1028. 
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would instead be used for oral argument on the motion for 
reconsideration. In a November 20 order, the court stated 
that “the Excessive Fine Hearing presently scheduled for 
2:30 p.m., November 22, 2013, will be utilized instead for 
oral argument on the pending Motion For Reconsidera-
tion Of Ruling Forfeiting Aircraft. After the Court’s rul-
ing on the motion for reconsideration, the Excessive Fine 
Hearing will be rescheduled if need be.” Oral argument 
on the motion for reconsideration was held on December 
12. Mr. Jouppi joined in the motion for reconsideration. 
On December 16 the court issued an order granting the 
motion for reconsideration. The court’s order was based 
on its interpretation of the applicable statutes – the court 
did not reach the excessive fine argument. 

On May 12, 2017 the court of appeals held that the 
court was required to order forfeiture of the plane under 
the applicable statutes. The court of appeals’ decision did 
not reach the excessive fine issue. The defendants subse-
quently filed the instant joint motion to declare the forfei-
ture unconstitutional as an excessive fine. 

III.  LEGAL PRINCIPLES AND ANALYSIS 

The Eighth Amendment to the United States Consti-
tution provides “[e]xcessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual punish-
ments inflicted.”4 Identical language is used in Article I, 

 
4 U.S. CONST. amend. VIII. (Emphasis added). The court 

acknowledges it is not entirely clear whether the Excessive Fines 
Clause of the Eighth Amendment applies to the states. Compare 
McDonald v. City of Chicago, 561 U.S. 742, 765 n. 13 (2010)(“We 
never have decided whether the Third Amendment or the Eighth 
Amendment’s prohibition of excessive fines applies to the States 
through the Due Process Clause.”), with Cooper Industries v. Leath-
erman Tool Group, Inc. 532 U.S. 424, 433-34 (2001)(“Despite the 
broad discretion that States possess with respect to the imposition of 
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Section 12 of the Alaska Constitution. The United States 
Supreme Court has held that for purposes of the clause, 
the word “fine” means “a payment to a sovereign as pun-
ishment for some offense.”5 “Forfeitures – payments in 
kind – are thus ‘fines’ if they constitute punishment for an 
offense.”6 Here, there is no question that forfeiture of the 
airplane would constitute punishment for an offense. This 
case involves an in personam forfeiture as part of a judg-
ment in a criminal proceeding – clearly part of a punish-
ment for an offense. Thus, the Excessive Fines Clause of 
the Eighth Amendment and the analogous provision in 
the Alaska Constitution are applicable.7  

In United States v. Bajakajian, the United States Su-
preme Court held that “a punitive forfeiture violates the 
Excessive Fines Clause if it is grossly disproportional to 

 
criminal penalties and punitive damages, the Due Process Clause of 
the Fourteenth Amendment to the Federal Constitution imposes 
substantive limits on that discretion. That Clause makes the Eighth 
Amendment’s prohibition against excessive fines and cruel and unu-
sual punishments applicable to the States.”) The court need not re-
solve this question, since the analogous provision in the Alaska Con-
stitution is identically worded, and because Alaska courts have ap-
plied the test articulated by the United States Supreme Court. See 
e.g. Baum v. State, 24. P.3d 577, 580 (Alaska App. 2001) (“An in per-
sonam forfeiture—that is, a forfeiture imposed as punishment for a 
crime—will violate the Eighth Amendment if it is ‘grossly dispropor-
tionate to the defendant’s offense.’”)(citing with approval United 
States v. Bajakajian, 524 U.S. 321, 333-34 (1998)). The court will dis-
cuss and apply both Alaska and federal case law. 

5 Browning-Ferris Industries of Vt., Inc. v. Kelco Disposal, 
Inc., 492 U.S. 257, 265 (1989). 

6 United States v. Bajakajian, 524 U.S. 321, 328 (1998). 
7 The court does not mean to suggest that civil forfeitures never 

constitute fines. See Austin v. United States, 509 U.S. 602 (1993); 18 
U.S.C. § 983(g). 
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the gravity of a defendant’s offense.”8 The court in Ba-
jakajian explained that the Excessive Fines Clause was 
rooted in English law. The clause was taken verbatim 
from the English Bill of Rights of 1689, and Magna 
Charta had similarly required that “amercements (the 
medieval predecessors of fines) should be proportioned to 
the offense and that they should not deprive a wrongdoer 
of his livelihood.”9 The court in Bajakajian considered 
the gravity of the offense and the actual harm caused by 
the defendant, and concluded that full forfeiture of 
$357,144 worth of unreported currency would be uncon-
stitutional. The court in Bajakajian specifically noted 
that full forfeiture would drastically exceed the maximum 
fine that could be imposed under the applicable provisions 
of the Federal Sentencing Guidelines. 

Alaska courts also apply a gross disproportionality 
standard to the excessive fine inquiry.10 The court of ap-
peals has repeatedly looked at the purported value of for-
feited property relative to maximum fines authorized by 
the legislature in determining whether a forfeiture is 
grossly disproportionate to the gravity of an offense,11 
though the court of appeals has also explicitly upheld 
criminal forfeitures where the value of the forfeited 

 
8 United States v. Bajakajian, 524 U.S. 321, 334 (1998). 
9 Id. at 334. (Emphasis added). (Summarizing Magna Charta, 9. 

Hen III, ch. 14 (1225), 1 Stat. at Large 6-7 (1762 ed.)). 
10 E.g. Hillman v. Municipality of Anchorage, 941 P.2d 211, 216 

(Alaska App. 1997)(“The ultimate question in assessing Hillman’s 
Eighth Amendment claim is whether the forfeiture is grossly dispro-
portionate to his crime.”) 

11 Lepping v. State, 2014 WL 2999191 (Alaska App. 2014); Baum 
v. State, 24 P.3d 577, 580 (Alaska App. 2001). 
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property exceeded the maximum fine that could be im-
posed for the offense.12 

The burden is on the defendant to show that the for-
feiture is grossly disproportionate to the offense.13 The 
Alaska cases are silent on whether the defendant must 
make this showing by a preponderance of the evidence, or 
by some other standard. By federal statute, in cases in-
volving civil forfeitures, the defendant must show gross 
disproportionality by a preponderance of the evidence.14 
At least one federal court has explicitly applied the pre-
ponderance of the evidence standard to the gross dispro-
portionality inquiry in a criminal forfeiture case.15 This 
court will do the same. The defendants bear the burden of 
showing gross disproportionality by a preponderance of 
the evidence. 

Defendants were each convicted on one count of un-
lawful importation of alcohol into a local option commu-
nity, in violation of AS 04.11.499. AS 04.11.499(a) makes it 
a crime to “knowingly send, transport, or bring an alco-
holic beverage” into a local option community. “Bring,” 
“send,” and “transport” are each defined in AS 04.11.499 
to include attempts. In other words, the statute does not 
distinguish between bringing, sending, or transporting 
alcohol to a local option community and merely attempt-
ing to bring, send, or transport alcohol to a local option 
community. To attempt to bring, send, or transport alco-
hol to a local option community in the ordinary sense of 
those words is, for purposes of the statute, to actually 

 
12 Blodgett v. State, 2013 WL 6576764 (Alaska App. 2013). 
13 Hillman v. Municipality of Anchorage, 941 P.2d 211, 216 

(Alaska App. 1997). 
14 18 U.S.C. § 983(g)(3). 
15 United States v. Ahmad, 213 F.3d 805, 816 (4th Cir. 2000) 



159a 
 

 

bring, send, or transport alcohol to a local option commu-
nity. Here, the defendants did not actually “bring,” 
“send,” or “transport” any alcohol to Beaver as those 
words are normally understood. Rather, it is undisputed 
that Mr. Jouppi was stopped by law enforcement before 
the plane took off. 

Trooper McGinnis testified that he observed the load-
ing of the aircraft on the day in question. He observed Mr. 
Jouppi lifting boxes and putting them in the airplane.16 
Trooper McGinnis did not recall observing anyone else 
lifting items and placing them in the airplane,17 but 
acknowledged it was possible that two women who were 
present may have loaded some of the items.18 Sgt. Yancey 
testified that he observed Mr. Jouppi, and no one else, 
load boxes and bags into the airplane.19 Mr. Jouppi 
started the engine, at which point law enforcement con-
tacted him, and the engine was shut off. 20 Within seconds 
of approaching the plane, Sgt. Yancey was able to observe 
beer in a plastic bag, in plain view, through the windows 
of the plane.21 Investigator Moore testified that additional 
alcohol was located inside boxes. Ultimately, law enforce-
ment found two cases of Budweiser beer, and four six 
packs of sixteen ounce cans of Budweiser and Bud Light 
beer inside the plane.22 There is no evidence that any wine 
or distilled spirits were found on board the plane. The 

 
16 August 20, 2013 trial audio at 2:26:37-2:27:20. 
17 Id. at 2:27:21-2:27:35. 
18 Id. at 2:28:33-2:29:00. 
19 August 21, 2013 trial audio at 11:19:00-11:23:30. 
20 Id at 11:26:05-11:26:20. 
21 Id. at 11:27:10-11:27:52. 
22 Id. at 12:37:10-12:37:40. The court takes judicial notice that a 

“case” of beer typically includes twenty four twelve ounce cans. 
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evidence establishes that there were approximately sev-
enty two beers on the plane, and that Mr. Jouppi was 
“willfully blind” with respect to six beers that were clearly 
visible inside a plastic grocery bag. Thus, there are two 
ways one could consider the gravity of Mr. Jouppi’s con-
duct. One could say that Mr. Jouppi’s crime was, in sub-
stance, attempting to bring a six pack of beer to a local 
option community. One could also say that the clearly vis-
ible beer should have alerted Mr. Jouppi to the likelihood 
that there was additional alcohol elsewhere in his passen-
ger’s belongings, and that Mr. Jouppi’s “willful blindness” 
extends to all of the alcohol on board the plane. 

The actual conduct for which Mr. Jouppi was con-
victed amounts to attempting to transport a quantity of 
beer, which could have plausibly all been intended for his 
passenger’s personal consumption, or her family’s per-
sonal consumption, to a local option community. AS 
04.16.200(e)(1) provides, in pertinent part, that a person 
who violates AS 04.11.499(a) is “guilty of a class A misde-
meanor if the quantity of alcoholic beverages is less than 
. . . 12 gallons of malt beverages in individual containers.” 
There are 1536 US fluid ounces in 12 US gallons. Even 
assuming every one of the beers on board the aircraft was 
a sixteen ounce beer, there were only 1152 ounces of “malt 
beverages” on board the aircraft. At a hearing on April 
19, 2018, defense counsel stated that “the conduct has 
been addressed by the trial.”23 The court will assume, 
without deciding, that defendants’ culpability extends to 
all of the beer. 

In assessing the gravity of defendants’ offense, the 
court notes that the legislature in AS 04.16.200(e) recog-
nized a hierarchy of seriousness among AS 04.11.499(a) 

 
23 April 19, 2018 hearing audio at 11:31:15-11:31:23. 
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offenses, based largely on the amount of alcohol involved. 
Assuming defendants’ culpability extends to all of the al-
cohol on the aircraft, and not merely the six beers that 
were in plain view, the amount of alcohol on board the air-
craft was still well within the limit set forth in AS 
04.16.200(e)(1). Additionally, the beer never actually 
made it to Beaver. While defendants’ conduct was serious, 
it is easy to imagine much more egregious AS 04.11.499(a) 
violations. One could imagine more egregious AS 
04.11.499(a) violations that would still be class A misde-
meanors under AS 04.16.200. The applicable forfeiture 
provisions, AS 04.16.220(a)(3)(C) and (i)(1), apply by their 
terms with equal force to all AS 04.11.499(a) convictions. 
The gravity of the harm in this case is low relative to other 
AS 04.11.499(a) offenses. 

Defendants were convicted of a class A misdemeanor. 
The maximum fine for Mr. Jouppi was $10,000 under the 
then-applicable version of AS 12.55.035(b)(5). The maxi-
mum fine for Ken Air, an organization, was $500,000 un-
der AS 12.55.035(c)(1)(B).24 At the evidentiary hearing on 
April 24, 2018, Mr. Jouppi testified that at all pertinent 
times, he was the owner of the plane, and that Ken Air, 
LLC has never had any ownership interest in the plane.25 
Mr. Jouppi also presented evidence that the plane is reg-
istered in his name, though registration with the Federal 
Aviation Administration is distinct from ownership. Mr. 
Jouppi went on to explain that “in aircraft ownership, 
there is no title like you would get with a car. The owner-
ship is transferred through a bill of sale from the previous 
owner, through the FAA, to the buyer . . . .” 26 On cross, 

 
24 Ken Air, LLC is clearly an “organization” under AS 

11.81.900(b)(44). 
25 April 24, 2018 evidentiary hearing audio at 1:37:55-1:38:12. 
26 Id. to 1:42:00. 
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Mr. Jouppi testified that he owns other airplanes, that 
Ken Air, LLC does not have an ownership interest in any 
of them, and that Ken Air, LLC does not own any air-
craft.27 He conceded that Ken Air, LLC paid for most of 
the maintenance on the plane.28 When pressed for further 
details, Mr. Jouppi testified: 

As a single proprietor, or operator, there is a real 
blur between your personal business and what the 
LLC does. It is hard to say what I paid for it and 
what the LLC paid for it. The LLC would pay me 
a monthly lease kind of on the airplane, that was 
kind of my profit on the airplane. And it was just 
some way of me kind of keeping track of things. In 
that respect, the LLC was leasing the airplane 
from me, but I actually paid for the maintenance 
and all that sort of thing. Beyond that, it is hard to 
explain. Because it was not a set thing like a big 
corporation . . . . There was a blur there between 
me and the LLC. I did a lot of things, most of my 
business as well as personal things out of the same 
checking account. There was no real dividing line. 
The purpose of the LLC was to protect me and my 
business against any lawsuit should I have an acci-
dent . . . to protect my personal assets. . . .29 

The court concludes, by a preponderance of the evi-
dence, that Mr. Jouppi owned the plane. The court 
acknowledges that some of Mr. Jouppi’s testimony on 
cross examination undermines the credibility of this as-
sertion. Mr. Jouppi’s testimony, however, was not contra-
dicted by any positive evidence that Ken Air, LLC was 

 
27 Id. at 2:10:08-2:10:25. 
28 Id. at 2:10:26-2:10:48. 
29 Id. at 2:11:50-2:13:53. 
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the true owner of the plane. To the extent the State has 
implied a reverse veil piercing argument, it is inade-
quately briefed.  

Mr. Jouppi provided testimony and other evidence 
concerning the present condition of the plane, including a 
detailed explanation of maintenance work that had been 
done on the plane.30 Mr. Jouppi provided testimony and 
other evidence concerning the market value of the plane. 
Mr. Jouppi compared the plane at issue in this case to sim-
ilar planes on the market. 31 Mr. Jouppi testified that if he 
were to sell the plane at issue in this case, his initial asking 
price would be $110,000, and he would not sell it for any 
less than $95,000.32 A property owner’s testimony as to 
the value of his or her property constitutes evidence that 
the court may properly consider.33 The evidence offered 
by Mr. Jouppi concerning the value of the plane was es-
sentially uncontracted. The court concludes that the plane 
is worth $95,000. 

In its opposition, the State cites various cases where 
forfeitures were ordered, and argues that if forfeiture 
was appropriate under the facts of those cases, forfeiture 
is appropriate here as well. Some of the cases discussed 
by the State are apparently trial court orders. The State 
has not attached any of these cases to its opposition. 
Those case files are not readily available on WestLaw, 
and the court would have no way of tracking them down 
without burdening administrative staff in multiple court 
locations. The court has considered those cases cited by 

 
30 Id. at 1:42:00-1:53:00. 
31 Id. to 2:07:15. 
32 Id. at 2:08:05-2:09:11. 
33 E.g. Cartee v. Cartee, 239 P.3d 707, 719 (Alaska 2010). 
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the parties that can be found through normal methods of 
legal research. 

In Baum v. State, the Alaska Court of Appeals upheld 
the forfeiture of an airplane worth $40,000 where a li-
censed game guide had been convicted of “possessing and 
transporting unlawfully taken game.”34 The court in 
Baum noted that under the statutes applicable in Mr. 
Baum’s case, the maximum fine for a first offense would 
have been $30,000, and $50,000 for a second or subsequent 
offense.35 Elsewhere in the Baum opinion, the court 
noted that “James Baum has been convicted of hunting 
violations before” 36 Baum was decided after Bajakajian, 
and the court in Baum was applying the gross dispropor-
tionality standard discussed above.37 

The State also cites State v. Rice38 and Jordan v. 
State,39  two cases where forfeitures of airplanes for hunt-
ing violations were upheld on appeal. Both of these cases 
were decided before the United States Supreme Court 
developed its excessive fines jurisprudence in Ba-
jakajian,40 Austin,41 Alexander,42 and Browning-Fer-
ris,43 and thus are of limited utility. The words “exces-
sive” and “disproportionate” do not appear anywhere in 

 
34 Baum v. State, 24 P.3d 577, 578-79 (Alaska App. 2001). 
35 Id. at 580. 
36 Id. at 582. 
37 Id. at 580. 
38 State v. Rice, 626 P.2d 104 (Alaska 1981). 
39 Jordan v. State, 681 P.2d 346 (Alaska App. 1984). 
40 United States v. Bajakajian, 524 U.S. 321 (1998). 
41 Austin v. United States, 509 U.S. 602 (1993). 
42 Alexander v. United States, 509 U.S. 544 (1993). 
43 Browning-Ferris v. Kelco, 492 U.S. 257 (1989). 
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the Rice opinion. In Jordan, the court seemed to operate 
under the assumption that forfeitures and fines are mu-
tually exclusive, which is no longer the law. 

The State also cites Graybill v. State.44 Graybill, de-
cided in 1976, did involve a challenge to the legality of an 
airplane forfeiture, but the challenge was not grounded in 
the Excessive Fines Clause. The State mentions Floyd 
Saltz, whose airplane was purportedly forfeited in con-
nection with convictions for hunting violations. The State 
cites a case involving Mr. Saltz, but that case does not dis-
cuss or even mention the purported forfeiture.45 The 
State goes on to claim “[s]even years later the federal gov-
ernment seized the same airplane from Saltz for a 1996 
moose herding/spotting incident which occurred in the 
Lake Clark National Park and Preserve” – citing no evi-
dence or authority for this claim. 

In Roberts v. State, a case decided after Bajakajian, 
a defendant was convicted on eight counts of flying an air-
craft without a license and one count of unlawful trans-
portation of game.46 The defendant challenged his sen-
tence, which included forfeiture of an airplane, as exces-
sive. Roberts appears to have been challenging his sen-
tence generally, and there is no excessive fine analysis in 
the Roberts opinion. 

In Lepping v. State, the defendant was convicted of 
twenty-three counts of fish and game violations47 and 
found to be a worst offender.48 The court in Lepping noted 

 
44 Graybill v. State, 545 P.2d 629 (Alaska 1976). 
45 Valden v. State, 768 P.2d 1102 (Alaska 1989). 
46 Roberts v. State, 394 P.3d 639 (Alaska App. 2017). 
47 Lepping v. State, 2014 WL 2999191 (Alaska App. 2014). 
48 Id. at *18. 
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that “Lepping could have been ordered to pay more than 
$300,000 in fines. We conclude that the forfeiture of air-
planes valued at $400,000 was not grossly disproportion-
ate in light of the maximum aggregate fines authorized by 
the legislature for Lepping’s criminal offenses.”49 

In Haeg v. State, the defendant was convicted of nu-
merous hunting offenses.50 At sentencing, the court or-
dered Mr. Haeg to forfeit certain property, including an 
airplane.51 On appeal, the court noted that “the record 
supports Judge Murphy’s forfeiture of the property relat-
ing to Haeg’s hunting violations”52 but the court did not 
engage in an excessive fine analysis. 

In Lamb v. State, the defendant was convicted of var-
ious assaults. The assaults involved the use of an airplane. 
The court imposed a $40,000 fine – substantially less than 
the maximum. On appeal, the court rejected an argument 
that the fine was excessive, and that the fine was a device 
to compel the defendant to sell the airplane.53 

In a written closing argument filed after the eviden-
tiary hearing, the State cites the United States Supreme 
Court’s opinion in Kaley v. United States for the propo-
sition that “[f]orfeitures help to ensure that crime does 
not pay; They at once punish wrongdoing, deter future il-
legality, and lessen the economic power of criminal enter-
prises . . . . [t]here is a strong governmental interest in 

 
49 Id. at 21. 
50 Haeg v. State, 2008 WL 4181532 (Alaska App. 2008). 
51 *5. 
52 Id. at *14. 
53 Id. at *13. 
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obtaining full recovery of all forfeitable assets.”54 That is 
all true. Kaley, however, was a case about due process in 
the context of a pretrial protective order restraining de-
fendants’ assets. It was not an Eighth Amendment case. 

In its written closing argument, the State also cites 
Justice Scalia’s concurring opinion in Austin for the prop-
osition that “[s]cales used to measure out unlawful drug 
sales, for example, are confiscable whether made of the 
purest gold or the basic metal . . . . The question is not 
how much the confiscated property is worth, but whether 
the confiscated property has a close enough relationship 
to the offense.”55 Austin involved an in rem forfeiture, 
and the above-quoted portion of Justice Scalia’s analysis 
was limited to in rem forfeitures. The State acknowledges 
this in its written argument, but goes on to argue that the 
quoted language is still persuasive, because “[i]f the State 
had proceeded (or proceeds in the future, because double 
jeopardy does not bar civil forfeiture) against the planeP 
in rem, then there is an argument based on Bajakajian 
that the forfeiture would not be ‘punishment,’ and the ex-
cessive fines clause would not apply at all. . . .”56 It is true 
that the analysis might be different if this were a civil in 
rem forfeiture. But in this case, the court is assessing the 
constitutionality of a criminal, in personam forfeiture. 

The State also cites a summary order from the Second 
Circuit in United States v. Bonventre.57 The court in 

 
54 Kaley v. United States, 134 S.Ct. 1090, 1094 (2014)(citations 

and quotation marks omitted). 
55 Austin v. United States, 509 U.S. 602, 627-28 (1993)(Scalia, J. 

concurring). 
56 State’s written closing at p. 2, n. 1. 
57 United States v. Bonventre, 646 Fed.Appx. 73 (2nd Cir. 

2016)(unpublished summary order). 
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Bonventre upheld a $19,707,987,337 forfeiture in a case 
where the maximum fine would have been $10,000,000. 
The defendant who challenged the forfeiture in Bonven-
tre, however, was a “vital member” of the Bernie Madoff 
Ponzi scheme.58 In ruling that the forfeiture was not 
grossly ·disproportionate to the gravity of the offense, the 
court in Bonventre noted that the defendant faced a max-
imum prison sentence of 100 years, that the nature of the 
harm caused by the defendants’ conduct included finan-
cial devastation of an unprecedented magnitude, and that 
forfeiture had been ordered “in an amount equivalent to 
the undisputed, actual proceeds of the fraud . . . .”59 Mr. 
Jouppi, by contrast, was convicted of a Class A misde-
meanor. While Mr. Jouppi’s conduct was serious, the de-
fendant in Bonventre is not an apt comparison. 

The court has concluded that the forfeiture at issue is 
a criminal, in personam forfeiture and that the Excessive 
Fines Clause and the gross disproportionality standard 
apply. The court has also concluded that Mr. Jouppi 
owned the plane, and that the plane is worth $95,000. The 
value of the plane is nine and a half times the maximum 
fine that could have been imposed on Mr. Jouppi. For pur-
poses of this motion, Mr. Jouppi’s culpability extends to 
all of the beer on the plane. The gravity of Mr. Jouppi’s 
offense consists of his having attempted to bring approx-
imately 1152 ounces of beer to a local option community. 
This was a serious offense – but the conduct was not 
nearly as egregious as other conduct that could result in 
mandatory forfeiture of a plane under the applicable stat-
utes. The court concludes that the forfeiture is grossly 
disproportionate to the gravity of the offense. The court 

 
58 Id. at *91. 
59 Id. at 91-92. 
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concludes that the forfeiture is an excessive fine, and 
hence unconstitutional. 

IV.  CONCLUSION 

For the reasons explained above, the defendants’ joint 
motion is granted. 

Dated this 3rd day of May, 2018 at Fairbanks, Alaska. 

 
/s/ PATRICK S. HAMMERS   . 
PATRICK S. HAMMERS 
District Court Judge 
 

I certify that on 5/3/2018 copies of this form were 
sent to OSPA    Traverso    John 
Clerk: DS 


