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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 24-40277

ALEJANDRO ESTEVIS,
Plaintiff—Appellee,
versus

IGNACIO CANTU, In his individual capacity; EDUARDO
GUAJARDO, In his individual capacity,

Defendants—Appellants.

Appeal from the United States District Court
for the Southern District of Texas

USDC No. 5:22-CV-22

Before Haynes, Duncan, and Wilson, Circuit Judges.
Stuart Kyle Duncan, Circuit Judge:

After a two-hour, high-speed pursuit of Alejandro
Estevis through the nighttime streets of Laredo, offic-
ers from the Laredo Police Department (LPD) forced
Estevis’s truck off the road and boxed him in. Unwill-
ing to surrender, Estevis rammed his truck into one of
the police cruisers and lurched off the road into a fence,
wheels smoking and engine revving. At that point, two
LPD officers fired nine shots into the truck over the
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course of ten seconds, badly injuring Estevis, who sued
them for using excessive force.

The district court granted the officers qualified im-
munity for shots 1-3 but denied it for shots 4-9. We
reverse and render judgment granting the officers
qualified immunity for all shots fired. At a minimum,
the officers did not violate clearly established law by
firing those additional shots under the dangerous and
unpredictable circumstances facing them.

I
A

On April 9, 2020, around three in the morning, LPD
Officer Karla Pruneda noticed Estevis slumped over
inside his pickup truck on the side of the road. Intend-
ing to perform a welfare check, she parked her patrol
car behind the truck and activated her bar lights. Es-
tevis fled.

For the next two hours, police chased Estevis
through the city and surrounding area, with Estevis
running stop signs and traffic lights and, at times,
reaching speeds over 100 mph. At some point, LPD of-
ficers were ordered to disengage, but some, including
Officer Guajardo, eventually rejoined the pursuit.
Meanwhile, officers from other agencies—the Texas
Department of Public Safety and the United States
Border Patrol—placed spike strips in Estevis’s path.
By around 5 a.m., officers had succeeded in deflating
some of Estevis’s tires.

Yet Estevis continued to flee, albeit at a low speed.
At this point, responding to a request by LPD Sergeant
Lozano, Officer Cantu used his Crown Victoria to
slowly force Estevis off the road and onto a grassy area
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past the shoulder. That maneuver and what follows
were captured on several dashcam and body-cam vid-
eos from multiple angles.!

Officer Guajardo positioned his vehicle directly be-
hind Estevis’s stopped truck. Both officers then exited
their vehicles, Officer Cantu drawing his gun. Estevis
immediately threw his truck into reverse and, smoke
billowing from his wheels, rammed Guajardo’s vehicle.
Guajardo screamed “Stop!” and warned advancing of-
ficers, “Watch the crossfire!”

Seconds after hitting Guajardo’s car, Estevis’s truck
lurched forward and Guajardo fired three shots at the
truck’s cabin (shots 1-3). Estevis hopped the right-
hand curb and collided with a fence, engine revving.
During the next four-to-five seconds, Guajardo ad-
vanced and, just as the engine stopped revving, fired
three more times (shots 4—6). One-to-two seconds after
that, Cantu also fired three times (shots 7-9).

Estevis was struck by at least two of the nine bullets.
One hit his upper back and lodged in his spine, likely
paralyzing him permanently. After the shooting
stopped, the officers waited for ballistic shields before
apprehending Estevis because they did not know
whether he had a weapon. Emergency medical person-
nel later arrived and extracted Estevis from the vehi-
cle.2

1 Two of the videos contain body-cam footage from Officer
Guajardo and Officer Cantu. The other two videos contain dash-
cam footage from a third officer and Guajardo.

2 The LPD subsequently disciplined Cantu for executing an un-
sanctioned maneuver to force Estevis off the road. Guajardo was
disciplined for resuming the chase against orders. Neither officer
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B

In 2022, Estevis sued Officers Cantu and Guajardo
in federal district court for using excessive force in vi-
olation of the Fourth Amendment.? He also brought
municipal liability claims against the City of Laredo.
All defendants moved for summary judgment, which
the court granted in part. It dismissed the claims
against the City and ruled the officers were protected
by qualified immunity as to shots 1-3. As to shots 4-9,
however, the court denied qualified immunity. The
court reasoned as follows.

First, the court considered whether the officers used
excessive force by examining the Graham factors: (1)
the crime’s severity; (2) whether the suspect posed an
immediate threat to officers or others; and (3) whether
the suspect was resisting arrest or trying to flee. Gra-
ham v. Connor, 490 U.S. 386, 396 (1989). The court
found the first and third factors favored the officers.
As to the first, Estevis had engaged in “high-speed
flight from officers,” which is “no doubt a serious crime
and places the public at significant risk of harm.”

As to the third, Estevis “was indeed attempting to
evade arrest,” and “[a]lthough he may have stopped

was disciplined for the shooting. Estevis was later charged with
aggravated assault on Border Patrol Agent Marco Solis and DPS
Trooper Armando Baldazo for nearly striking them with his vehi-
cle. Estevis pled guilty to the assault on Solis.

3 To establish such a claim, a plaintiff must show “(1) injury,
(2) which resulted directly and only from a use of force that was
clearly excessive, and (3) the excessiveness of which was clearly
unreasonable.” Rucker v. Marshall, 119 F.4th 395, 403 (5th Cir.
2024) (quoting Byrd v. Cornelius, 52 F.4th 265, 270 (5th Cir.
2022)).
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revving the truck engine a second before shots 4-6,
that was not a clear signal that he was giving up on
his two-hour flight from law enforcement.”

The second factor, the court found, favored the offic-
ers but only as to shots 1-3. Guajardo fired those shots
“immediately” after Estevis rammed his cruiser and so
“could reasonably have perceived that the truck pre-
sented a serious enough threat of harm.” Not so for
shots 4-9, though. By the time they were fired, Estevis
had “driven away,” was “stopped against a fence,” and
had ceased revving his engine “just before” the officers
shot. “Most importantly,” the court thought, the offic-
ers “advanced” before firing, no officer was in the
truck’s “immediate path,” and Cantu testified in his
deposition that the truck “ceased to be a threat” once
the engine stopped revving.* So, the court found that,
for shots 4-9, the second factor “tilt[ed] . . . strongly
against” the officers.

Based on this weighing of the Graham factors, the
court ruled there was “[a] genuine dispute of material
fact” whether shots 4—-9 were “excessive in proportion
to the threat [Estevis] presented.” The court thought
the officers had “more defensive options” available ra-
ther than shooting Estevis and should have taken a
“safer approach.” The court added that, once Estevis’s

4 The district court characterized Officer Cantu’s deposition
testimony as confirmation of the fact that Estevis’s truck “ceased
to be a threat once the engine stopped revving and the tires
stopped spinning.” This is not an accurate depiction of Cantu’s
testimony, however, which unambiguously explained that he
fired shots 4-9 while believing that Estevis was still an immedi-
ate threat.



8a

truck was “stalled in the grass” and surrounded by po-
lice vehicles, “it presented less of a threat than it did
before Officer Cantu drove it off the road.”

Second, the court considered whether shots 4-9 vio-
lated clearly established law. The court found they did,
based primarily on our decision in Lytle v. Bexar
County, 560 F.3d 404 (5th Cir. 2009). That case in-
volved an officer’s shooting at a fleeing suspect’s car
that was, the suspect claimed, “three or four houses”
down the street when the officer fired. Id. at 408. The
court also cited what it believed to be a “robust consen-
sus” of sister circuit authority denying officers quali-
fied immunity when they “fired into the side or rear of
cars that were moving away from them.”

The officers timely appealed.
11

We review the denial of qualified immunity de novo.
Rucker v. Marshall, 119 F.4th 395, 399 (5th Cir. 2024)
(citation omitted). To deny qualified immunity, a dis-
trict court must find that (1) “the alleged conduct
amounts to a constitutional violation” and (2) “the
right was clearly established at the time of the con-
duct.” Id. at 400 (quoting Buehler v. Dear, 27 F.4th
969, 980 n.13 (5th Cir. 2022)).

While we are generally limited on interlocutory ap-
peal to examining the materiality of fact disputes iden-
tified by the district court, see Joseph v. Bartlett, 981
F.3d 319, 331 (5th Cir. 2020), we can review genuine-
ness when available video shows a party’s account of
the facts 1s false. Rucker, 119 F.4th at 400 (citations
omitted); see Scott v. Harris, 550 U.S. 372, 380-81
(2007).
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The officers argue that, as to shots 4-9, the district
court erred on both prongs of qualified immunity. Re-
gardless of our thoughts on prong one, the court un-
doubtedly erred at prong two. So, we resolve the ap-
peal on that ground. See Pearson v. Callahan, 555 U.S.
223, 236 (2009) (courts may resolve qualified immun-
ity on either prong).

To satisfy prong two, squarely governing precedent
had to place the excessiveness of shots 4-9 beyond de-
bate. See District of Columbia v. Wesby, 583 U.S. 48,
63—64 (2018); Mullenix v. Luna, 577 U.S. 7, 11-12
(2015) (per curiam); Reichle v. Howards, 566 U.S. 658,
664 (2012); Ashcroft v. al-Kidd, 563 U.S. 731, 741
(2011); see also Kisela v. Hughes, 584 U.S. 100, 104
(2018) (“Use of excessive force is an area of the law ‘in
which the result depends very much on the facts of
each case,” and thus police officers are entitled to qual-
ified immunity unless existing precedent ‘squarely
governs’ the specific facts at issue.”) (quoting Mullenix,
577 U.S. at 13). But the district court identified no
such precedent, and Estevis fails to do any better on
appeal.

The district court relied heavily on our decision in
Lytle. See Estevis v. City of Laredo, 5:22-CV-22, 2024
WL 1313900, at *10 (S.D. Tex. Mar. 27, 2024) (“Lytle
guides the Court’s analysis.”). Lytle denied qualified
immunity to an officer who shot at a fleeing car and
accidentally killed a passenger. 560 F.3d at 407-08.
But Lytle bears little resemblance to this case.

To begin with, there was no video in Lytle and so we
had to accept the plaintiff’s version of the facts. Id. at
409 (“We . . . adopt Lytle’s version of the facts ....”). In
that telling, the officer briefly chased the suspect for
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about a half-mile before the suspect’s car collided with
a parked car. Id. at 407. The suspect began backing
toward the officer but then changed direction and fled
down the street. Ibid. The officer did not fire until the
suspect had “made it three or four houses down the
block.” Id. at 409.

Our facts are dramatically different, as the multiple
videos show. Estevis’s truck, driven off the road and
boxed in by police cars, suddenly reversed and rammed
Guajardo’s cruiser, triggering shots 1-3. Wheels smok-
ing and engine revving, Estevis then lurched forward
over the curb and into a fence. Shots 4—9 came seconds
later as both officers advanced toward the still-run-
ning truck. Critically, all the shots were fired within
ten seconds.

During that brief time, it would have impossible for
the officers to know for certain that the threat from
Estevis’s truck had ceased.

Even assuming shots 4-9 were excessive (which we
do not decide), Lytle would have given the officers no
guidance about whether to fire them. See Ramirez v.
Escajeda, 44 F.4th 287, 294 (5th Cir. 2022) (explaining
the second prong’s focus is whether precedent gave of-
ficers fair notice their conduct was unlawful). The sus-
pect in Lytle was fleeing down an open road and al-
ready “three or four houses” away when the officer
fired. By contrast, Estevis was boxed in by police, had
just rammed a police car and driven into a fence, and
showed no signs of giving up. On these facts—which
are plain from the videos—the officers had good reason
to believe they were still under threat from an erratic
suspect who seconds earlier had decided to use his
truck as a 5,000-pound weapon. See, e.g., Morrow v.
Meachum, 917 F.3d 870, 876 (5th Cir. 2019) (because
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“excessive-force claims often turn on ‘split-second de-
cisions’ to use lethal force . . . the law must be so clearly
established that . . . every reasonable officer would
know it immediately”) (quoting Pasco ex rel. Pasco v.
Knoblauch, 566 F.3d 572, 582 (5th Cir. 2009)).

As the officers point out, their situation is far closer
to the one in Plumhoff v. Rickard, 572 U.S. 765 (2014),
where police cornered a fleeing suspect in a parking
lot. Id. at 769. The suspect spun into reverse and
struck a police cruiser, and, tires spinning, tried to es-
cape. Id. at 769-70. One officer fired three shots at the
suspect’s vehicle after it backed into one of the cruis-
ers. Id. at 770. As the suspect sped away, officers fired
twelve more times for a total of 15 shots within ten
seconds, killing both driver and passenger. Ibid. Re-
versing the court of appeals, the Supreme Court held
1t was not “clearly established” that it was unconstitu-
tional to shoot a fleeing driver “to protect those whom
his flight might endanger.” Id. at 779.

In any event, Estevis bore the burden to negate qual-
ified immunity by showing shots 4-9 violated clearly
established law. See King v. Handorf, 821 F.3d 650,
653 (5th Cir. 2016) (when qualified immunity is as-
serted, the burden shifts to the plaintiff to “show that
the defense is not available” (cleaned up)). He failed to
do so. Not only is Lytle factually dissimilar but the
closer case, Plumhoff, strongly suggests officers could
use deadly force to apprehend a boxed-in suspect who
uses his vehicle as a battering ram.

The district court read Lytle for the proposition that
officers cannot shoot at a suspect who has “driven
away from them” if the officers have “enough time” to
realize the fleeing car was no longer a threat. That
reads Lytle too generally. Prong two demands prece-
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dent that squarely governs the particular circum-
stances facing officers.> As noted, the Lytle suspect had
already “driven away” from officers for some distance
on an open road. But Estevis had “driven away” only
in the sense that, after ramming one officer’s car, he
then lurched in the opposite direction and slammed
into a fence. The two cases are alike only in the most
abstract sense. That is not the “specificity and granu-
larity” demanded by prong two of the qualified immun-
ity analysis. Morrow, 917 F.3d at 874-75.

We also disagree with the district court that a “ro-
bust consensus” of sister circuit cases showed the offic-
ers used excessive force. In some of the cited cases, the
facts were in dispute—unlike here, where videos
showed the continuing threat to the officers from mul-
tiple angles.® And two of the cases granted officers
summary judgment on finding no violation of clearly
established law.” So, we fail to see how a “consensus”
of sister circuit authority could have forbidden beyond

5 See Morrow, 917 F.3d at 874-75 (in analyzing clearly estab-
lished law, “we must frame the constitutional question with spec-
ificity and granularity”); Mullenix, 577 U.S. at 12 (second prong
requires “the violative nature of particular conduct [to be] clearly
established . . . in light of the specific context of the case, not as a
broad general proposition” (cleaned up)).

6 Cf. Cowan ex rel. Estate of Cooper v. Breen, 352 F.3d 756, 763
(2d Cir. 2003); Abraham v. Raso, 183 F.3d 279, 299 (3d Cir. 1999);
Smith v. Cupp, 430 F.3d 766, 775 (6th Cir. 2005); Orn v. City of
Tacoma, 949 F.3d 1167, 1174-77 (9th Cir. 2020); Vaughan v. Cox,
343 F.3d 1323, 1332 (11th Cir. 2003).

7 See Waterman v. Batton, 393 F.3d 471, 482 (4th Cir. 2005);
Cordova v. Aragon, 569 F.3d 1183, 1190 (10th Cir. 2009).
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debate the officers’ use of deadly force under these dan-
gerous circumstances. See Morrow, 917 F.3d at 876
(clearly established law “comes from holdings, not
dicta” and must “put the relevant question ‘beyond de-
bate™) (citations omitted).

In sum, the officers did not violate clearly estab-
lished law by firing shots 4—9 under the circumstances
shown by the videos.

IV

We REVERSE the district court’s judgment and
RENDER judgment granting Officer Guajardo and Of-
ficer Cantu qualified immunity for shots 4-9.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

ALEJANDRO ESTEVIS, §

§
VS, § CIVIL ACTION NO.

§ 5:22-cv-22
CITY OF LAREDO, etal.  §

ORDER

On April 9, 2020, at 5:18 a.m., Laredo Police Depart-
ment (“LPD”) officers shot Plaintiff Alejandro Estevis
after he led them on a two-hour car chase, rendering
him wheelchair-bound, likely for life (Dkt. No. 66-30 at
10-12). Mr. Estevis sued Officers Eduardo Guajardo
and Ignacio Cantu, who both shot at him, alleging that
the shooting was an unconstitutionally excessive use
of force under 42 U.S.C. § 1983 (Dkt. No. 29 at 13—14).
The officers raised a qualified immunity defense in
their answer to the complaint (Dkt. No. 31 at 3). Mr.
Estevis also sued the City of Laredo, alleging that the
City’s policies, practices, and customs caused the offic-
ers to engage in excessive force when they shot him
(Dkt. No. 29 at 14-15).

The officers and the City of Laredo filed the pending
motion for summary judgment (Dkt. No. 54), to which
Mr. Estevis filed a timely response (Dkt. No. 66). The
officers and the City filed a timely reply (Dkt. No. 70),
and Mr. Estevis filed a sur-reply with leave of the
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Court (Dkt. Nos. 71, 72) The Court has carefully re-
viewed the parties’ filings and applicable caselaw.

For the reasons that follow, the officers’ motion for
summary judgment (Dkt. No. 54) is GRANTED IN
PART as to the first three but DENIED IN PART as
to the last six of the nine shots they fired at Mr. Es-
tevis. Construing the facts in Mr. Estevis’ favor, as re-
quired at summary judgment, the officers here vio-
lated clearly established law when they shot at Mr. Es-
tevis’ disabled truck after it drove away from them into
a fence (see Dkt. No. 66-3 at 5:18:40-50). See Baker v.
Coburn, 68 F.4th 240, 244 (5th Cir. 2023) (for sum-
mary judgment standard) (citation omitted).

As for Mr. Estevis’ claims against the City of Laredo
(Dkt. No. 29 at 14-16), the Court GRANT'S the City’s
motion for summary judgment (Dkt. No. 54 at 12) in
its entirety. Mr. Estevis fails to clear the high bar for
municipal liability claims—he cannot point to any-
thing facially wrong with the City’s use of force policy,
and has not established a pattern or practice of LPD
officers unconstitutionally shooting drivers. His fail-
ure to train and supervise and ratification claims are
also insufficient to raise a genuine dispute of material
fact.

I. FACTUAL BACKGROUND

On April 9, 2020, at around 3:19 a.m., LPD Officer
Karla Pruneda observed Alejandro Estevis slumped
over in the driver’s seat of his truck and attempted to
perform a welfare check (Dkt. No. 66-18 at 10). When
Mr. Estevis woke up, he drove off and officers pursued
him for two hours, at times traveling over 100 miles
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per hour (id.; Dkt. Nos. 54 at 10; 55-5 at 9; 66-18 at 10—
11). At no point in the chase did officers uncover any
evidence that Mr. Estevis was armed (Dkt. No. 55-4 at
22).

Sergeant Alonzo Olivarez ordered officers to termi-
nate the pursuit at 3:21 a.m., and again at 3:55 a.m.
“after observing multiple officers driving at a high rate
of speed and on the wrong side of the street” (Dkt. No.
66-17 at 4). Although some officers discontinued the
chase, “several officers . . . continued to pursue the ve-
hicle,” including Defendant Officer Eduardo Guajardo
(id. at 5; Dkt. No. 66-18 at 11).

At approximately 4:38 a.m., Lieutenant Rolando
Chavez! again ordered officers to terminate the chase
because it was progressing away from Laredo city lim-
its (Dkt. No. 66-18 at 11). Officer Guajardo disobeyed
this order as well (id.). The LPD investigation found
that “[Officer Guajardo’s] decision to not abide by di-
rectives and orders enabled other officers to continue
following [Mr. Estevis]” (id.). The LPD found that the
officers were “govern[ing] themselves, which contrib-
uted to mass confusion” (Dkt. No. 66-17 at 5). As for
Defendant Officer Ignacio Cantu, he kept to his as-
signed beat area and did not join the chase until it
neared him shortly after 4:51 a.m. (Dkt. No. 66-19 at
8-9). Notably, by that point, Lieutenant Chavez had

1 For reference, ranking in the LPD, from lowest to top of the hi-
erarchy, is as follows: officer, investigator, sergeant, lieutenant,
captain, and chief (Dkt. No. 55-2 at 14). So, Lieutenant Chavez
outranked Sergeant Olivarez and all of the officers involved in the
chase.
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already canceled the pursuit (id. at 8). LPD later dis-
ciplined Officers Guajardo and Cantu for disobeying
the commands of their superiors to stop pursuing Mr.
Estevis (see Dkt. Nos. 66-18; 66-19).

Multiple times during the chase, law enforcement of-
ficers deployed “spike strips,” tire-deflation devices, on
the road to stop Mr. Estevis (Dkt. Nos. 55-7 at 3; 66-14
at 29). While United States Border Patrol Agent Marco
Solis and Texas Department of Public Safety Trooper
Armando Baldazo were laying spike strips, Mr. Es-
tevis drove at them (Dkt. No. 55-7 at 3).2 He was later
indicted for this conduct and pleaded guilty to aggra-
vated assault of Agent Solis and evading arrest, receiv-
ing a sentence of 10 years’ probation (Dkt. Nos. 55-5 at
11; 55-8 at 5, 15).

Using the spike strips at 4:45 a.m. and 5:11 a.m., of-
ficers successfully deflated all four of Mr. Estevis’
truck’s tires, wearing one down to the rim (Dkt. Nos.
55-2 at 16; 55-7 at 3, 8; 66-19). After that point, the
chase slowed to a crawl (see, e.g., Dkt. No. 66-5 at
5:16:07-5:18:28). Officers followed Mr. Estevis’ truck
at about three to five miles per hour (see id.; Dkt. Nos.
54 at 9; 55-7 at 4). While the chase continued at this
slow speed, Officer Gustavo Rodriguez pulled up
alongside Mr. Estevis to talk to him (Dkt. No. 55-7 at
4). Mr. Estevis said he had lost his family and falsely

2 Officer Guajardo said that he was aware of this incident in his
deposition, but that is disputed (Dkt. No. 55-2 at 13-14). It ap-
pears Officer Cantu was not aware that Mr. Estevis drove at the
other officers. He was asked in his deposition, “you didn’t have
evidence that [Mr. Estevis] had engaged in a violent crime, cor-
rect?” (Dkt. No. 55-3 at 10). To which he responded, “[c]orrect”
@id.).
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claimed that he had COVID (Dkt. Nos. 55-5 at 11; 66-
14 at 26; 66-16 at 8).

Around 5:16 a.m., Sergeant Ricardo Lozano asked if
any officer was driving an older car, and Officer Cantu
said he was (Dkt. No. 66-19 at 9). Sergeant Lozano di-
rected Officer Cantu to slowly position his car in front
of Mr. Estevis’ truck and box him in from the front so
officers could conduct a felony stop (id.; Dkt. No. 55-7
at 38).

However, Officer Cantu apparently misunderstood
Sergeant Lozano’s directives, because at 5:18 a.m., in-
stead of pulling in front of Mr. Estevis’ truck, he
rammed it and drove it off the road towards a fence
(see, e.g., Dkt. No. 66-4 at 5:18:20-33). LPD does not
practice this pursuit intervention tactic, and Officer
Cantu had not been trained to perform it (Dkt. No. 66-
19 at 9). LPD later disciplined Officer Cantu for exe-
cuting this unauthorized tactic, finding that he “erro-
neously operate[d] [his] patrol car in an unsafe man-
ner” (id. at 9-10).

After Officer Cantu drove Mr. Estevis off the road,
Officer Guajardo positioned his squad car behind Mr.
Estevis’ truck (Dkt. No. 66-4 at 5:18:33). Other officers
engaged in the pursuit stopped their cars towards the
passenger and rear sides of Mr. Estevis’ truck, boxing
him in (Dkt. No. 66-93 at 5:18:20-33). Mr. Estevis then
reversed his truck into Officer Guajardo’s car (Dkt. No.
66-4 at 5:18:33—39). Officer Guajardo had exited his
car seconds before this collision and pointed his gun at

3 Officer Cantu acknowledged in the internal LPD investigation
that he was uncertain about the command (Dkt. No. 66-19 at 9).
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Mr. Estevis’ truck (Dkt. Nos. 66-2 at 5:18:34—-37; 66-5
at 5:18:33-36).

After reversing into Officer Guajardo’s car, Mr. Es-
tevis began to drive forward, towards the fence off the
side of the road, away from all the officers (Dkt. No.
66-4 at 5:18:40). At this point, Officer Guajardo fired
three shots at Mr. Estevis (“shots 1-3”) (Dkt. Nos. 66-
2 at 5:18:40-41; 66-22). A couple of seconds later, Mr.
Estevis’ truck hit the fence and stopped in the grass
(Dkt. No. 66-4 at 5:18:41-44). After hitting the fence,
Mr. Estevis revved the truck engine and the truck’s
wheels spun in the grass, but the truck did not move
(Dkt. No. 66-7 at 5:23:00-04).4 No officers were imme-
diately behind the truck (see Dkt. No. 66-93 at 5:18:40—
50).

For about five seconds, Officer Guajardo advanced on
Mr. Estevis’ stalled truck from the side with his gun
drawn, and took careful aim (Dkt. Nos. 66-2 at
5:18:40— 46; 66-5 at 5:18:40—46). Mr. Estevis stopped
revving the engine, and a second later Officer
Guajardo fired three more shots at Mr. Estevis (“shots
4-6”) (Dkt. Nos. 66-2 at 5:18:46-47; 66-22). Officer
Guajardo fired shots 4—6 six seconds after shots 1-3.
Two seconds later, Officer Cantu fired three more
shots (“shots 7-97), the last shots any officer fired at
Mr. Estevis (Dkt. Nos. 66-3 at 5:18:48-49; 66-24).
Some of the officers’ shots struck Mr. Estevis, and he

4 Regarding the cited timestamp, Officer Cantu’s dashboard cam-
era appears to display the incorrect timestamp, showing a time
several minutes later than any of the other videos. His dashboard
camera displays the truck stalling in the grass at the cited
timestamp, although according to the timestamps in the other
videos this event apparently occurred at approximately 5:18:44.
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made no further effort to move the truck (see Dkt. Nos.
66-2 at 5:18:50-5:19:10; 66-12 at 20 (noting that Mr.
Estevis was struck by bullets in his left upper back and
left wrist)).

When the officers fired shots 4-9, they stood several
feet away from the driver’s side of Mr. Estevis’ truck,
with Officer Cantu’s car positioned between them and
the truck (see Dkt. No. 66-3 at 5:18:41-50). Officer
Guajardo appears to have stood at least ten feet away
from the truck when he fired shots 4-6 (see id. at
5:18:46-47). And it appears that Officer Cantu was at
least fifteen feet away from Mr. Estevis when he fired
shots 7-9 (see id. at 5:18:48-49). By this time, other
officers on the scene had taken cover behind their po-
lice cars, towards the truck’s passenger and rear sides
(see Dkt. No. 66-93 at 5:18:40-50).

After the shooting, officers apprehended Mr. Estevis
and took him to the hospital (Dkt. Nos. 29 at 5; 54 at
9). Bullet fragments in his spine have rendered him
bound to a wheelchair, likely for life (see Dkt. Nos. 66
at 16; 66-13 at 9 (“the bullet lodg[ed] in his upper tho-
racic spine [left] him paraplegic . . . [A]t Brook Army
Medical Center in San Antonio . . . he was told that
spinal surgery to remove the bullet fragments was not
an option, as he was high risk to end up quadriple-

gic.”5)).

5 These statements come from Dr. John J. Park’s assessment of
Mr. Estevis three years after the shooting (Dkt. No. 66-13). Dr.
Park, a neurosurgeon, concluded that “surgery is still not an op-
tion, as surgery would only carry significant risks without provid-
ing any benefits. Mr. Estevis is already 3 years out from his in-
jury, and there is no chance that surgery would allow for restora-
tion of left lower extremity function” (id. at 10).



21a

Photographs:

Here is a photograph of Mr. Estevis’ truck in its rest-
ing position against the fence (see Dkt. No. 29 at 4).
The photograph was taken after the shooting, but the
vehicles are positioned roughly as they were when the
officers fired shots 4-9 (id.):

And here 1s a still taken from Officer Cantu’s body-
worn camera just before he fired shots 7-9 (Dkt. No.
66-3 at 5:18:48). Pictured is Officer Guajardo, who had
just fired shots 4-6 (id. at 5:18:46—47). As the still
shows, both officers were several feet away from the
driver’s side of Mr. Estevis’ truck when they fired:
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Here are the positions of other officers on scene when
Mr. Estevis reversed into Officer Guajardo’s car (see
Dkt. No. 66-93 at 5:18:35). The officer pictured near
the truck’s rear, apparently Officer Rodriguez, seems
to have been as close as any officer got to the truck
while it was mobile. It is not clear whether Officers
Guajardo or Cantu saw Officer Rodriguez at this mo-
ment:

g ALY - ] e 72
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A few seconds later, Officer Rodriguez takes cover be-
hind his car door, as Mr. Estevis reverses into Officer
Guajardo’s car. Thus, all the other officers appear to
have taken cover at least eight seconds before shots 4—
9:6

6 The timestamp in the top-right of the still reads 5:18:38. Officer
Guajardo fired shots 1-3 at 5:18:40 (Dkt. Nos. 66-2 at 5:18:40—41;
66-22). He then fired shots 4-6 at 5:18:46, and Officer Cantu fired
shots 7-9 at 5:18:48 (Dkt. Nos. 66-2 at 5:18:46-47; 66-3 at
5:18:48-49; 66-22; 66-24). So, two seconds elapsed between this
still and shots 1-3, eight seconds elapsed between this still and
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II. DISPUTED FACTS

When ruling on a motion for summary judgment, a
district court should set out the “factual scenario it be-
lieves emerges from viewing the summary judgment
evidence in the light most favorable to [the plaintiff].”
White v. Balderama I, 153 F.3d 237, 240—42 (5th Cir.
1998); see also Castillo v. City of Welasco, 369 F.3d 504,
507. This is necessary so that, if a party appeals the
district court’s ruling, the appellate court can “deter-
mine whether the defendant’s version of the facts
viewed in the light most favorable to the plaintiff mir-
rors the district court's version of the facts viewed in
the light most favorable to the plaintiff.” Balderama,
153 F.3d at 240 (quoting Colston v. Barnhart, 146 F.3d
282, 285-86 (5th Cir. 1998)). That makes it possible for
the appellate court to determine whether the appel-

shots 4-6, and ten seconds elapsed between this still and shots 7—
9.
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lant is properly challenging the materiality of fact is-
sues as opposed to improperly challenging their genu-
ineness. Id.

Here, the parties dispute several facts about the
events surrounding the shooting of Mr. Estevis:

* The officers claim that Mr. Estevis drove into Officer
Cantu’s car, while Mr. Estevis claims that Officer
Cantu drove him off the road (compare Dkt. No. 54
at 9 with Dkt. No. 66 at 11).

* The officers claim that Mr. Estevis was revving the
truck’s engine and that the truck’s wheels were spin-
ning when Officers Guajardo and Cantu fired shots
4-9 (Dkt. No. 54 at 9-10). Mr. Estevis says that the
engine stopped revving and the wheels stopped spin-
ning before the officers fired shots 4-9 (Dkt. No. 66
at 14-15).

* Officer Guajardo claimed in his deposition that he
heard over the radio that Mr. Estevis drove his truck
at “some of the DPS or border patrol agents that were
trying to spike the truck” (Dkt. No. 55-2 at 14). Mr.
Estevis, meanwhile, says that Officers Guajardo and
Cantu did not witness Mr. Estevis’ assault on Agent
Solis and alleged assault on Trooper Baldazo, and
that the record of radio traffic reflects that nothing
about the assault was transmitted to LPD officers
until after Mr. Estevis was shot (Dkt. No. 66 at 10).

Viewing the facts in the light most favorable to the
Plaintiff, the Court finds Mr. Estevis’ version of these
facts to be credible. Defendants cite Scott v. Harris for
the proposition that “the Court does not consider a
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party’s description of facts that is so blatantly contra-
dicted by video evidence that ‘no reasonable jury could
believe it” (Dkt. No. 54 at 11) (citing 550 U.S. 372, 380
(2007)). However, the video evidence in this case cuts
against Defendants’ version of the facts.

First, as to Officer Cantu driving Mr. Estevis off the
road, Defendants claim that “Defendant Officer Cantu,
obeying Sergeant Lozano’s command positioned his ve-
hicle in front of the fleeing suspect. As Officer Cantu
executed the command, the Estevis vehicle collided
with Officer Cantu’s patrol vehicle and both vehicles
moved off the side of the roadway” (Dkt. No. 54 at 9).7

But the video evidence clearly shows that prior to im-
pact, Officer Cantu accelerated alongside Mr. Estevis’
truck, swerved his car to the right and into the front
left side of the truck, and drove it off the road (see Dkt.
Nos. 66-4 at 5:18:20-33; 66-5 at 5:18:20-33). Indeed,
LPD’s Office of Professional Standards’ Investigative
Summary, which recommended discipline against Of-
ficer Cantu for performing the unauthorized maneu-
ver, found that “most importantly, Sergeant Lozano
ordered Officer Cantu to park the vehicle in front of
the vehicle, but instead Officer Cantu rammed the sus-
pect” (Dkt. No. 55-7 at 15) (cleaned up).® Defendants’

7 See also Dkt. Nos. 54 at 19 (“Estevis’ vehicle struck Officer
Cantu’s Crown Victoria”); 70 at 12 (“[a]s the pursuit came to a
conclusion, Plaintiff Estevis’ vehicle made contact with Officer
Cantu’s patrol vehicle and both vehicles went to the side of the
roadway”).

8 See also Dkt. No. 66-17, LPD letter regarding Sergeant Alfredo
Guerrero’s discipline, at 5 (“The vehicle eventually came to a com-
plete stop after being pushed off the road by a pursuing officer”);
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false claim that Mr. Estevis collided with Officer
Cantu as Officer Cantu attempted to position his car
in front of the truck is not only wrong; it is likely sanc-

tionable. See Fed. R. Civ. P. 11.

Second, the video and audio demonstrate that Mr.
Estevis’ truck engine stopped revving at 5:18:45, one
second before Officer Guajardo fired shots 4-6 at
5:18:46, and three seconds before Officer Cantu fired
shots 7-9 at 5:18:48 (see Dkt. Nos. 66-2 at 5:18:42—49;
66-3 at 5:18:42—49; 66-7 at 5:23:00—10).° While this is
a short timeframe, it nevertheless supports Mr. Es-
tevis’ assertion that the truck engine had stopped rev-
ving, and the wheels had stopped spinning, when the
officers fired shots 4-9 (Dkt. No. 66 at 14-15). The
Court therefore adopts this version of the facts, rather
than Defendants’ claim that Mr. Estevis was “continu-
ally reeving [sic] his engine [and] spinning his tires” at
the time of the shooting (Dkt. No. 54 at 9).

Third, as to whether Officer Guajardo was aware of
Mr. Estevis’ assaultive conduct towards Agent Solis

Dkt. No. 55-2, Officer Guajardo Deposition, at 17 (“Q . . . Officer
Cantu swerve[d] his vehicle into the pickup, correct? A. Yes.”);
Dkt. No. 55-7 at 38 (“During his interview with Internal Affairs,
Sgt Lozano indicated that his order did not authorize Officer
Cantu to ‘ram the suspect’s vehicle,” which is what he believes
Officer Cantu did.”).

9 As noted above, Officer Cantu’s dashboard camera appears to
display the incorrect timestamp, showing a timestamp at the time
of the shooting which is several minutes later than any of the
other videos. However, his dashboard camera nevertheless shows
that the truck engine revved and its wheels spun for the last time
roughly a second before Officer Guajardo fired shots 4—6 (Dkt. No.
66-7 at 5:23:04-07).
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and Trooper Baldazo, it is notable that nowhere in
their motion for summary judgment or their reply in
support of the motion do Defendants allege that Of-
ficer Guajardo was aware of this conduct. The LPD
narrative report, which documented live text updates
made during the chase, states that Mr. Estevis’ vehicle
was “GOING TOWRADS [sic] [BORDER PATROL]
MIGHT SHOOT AT VEH[ICLE]” (Dkt. No. 66-16 at 8).
But reviewing the narrative report in conjunction with
the radio traffic at that point (Dkt. No. 66-28 at 1:47—
2:11), it is ambiguous whether they signaled that Mr.
Estevis was driving towards the Border Patrol agent,
or rather towards the location where the Border Patrol
agent had laid spike strips.

Because all evidence at summary judgment is to be
viewed in the light most favorable to Mr. Estevis, the
Court is compelled to find for purposes of this order,
based on the radio traffic and text narrative, that Of-
ficer Guajardo was not aware of Mr. Estevis’ assault
on Agent Solis and Trooper Baldazo at the time of the
shooting. And as discussed, Officer Cantu does not
seem to have been aware of the incident—he testified
in his deposition that he had no evidence during the
chase that Mr. Estevis had engaged in a violent crime
(Dkt. No. 55-3 at 10).

III. LEGAL STANDARDS
A. Summary Judgment

Federal Rule of Civil Procedure 56(a) provides: “The
court shall grant summary judgment if the movant
shows that there is no genuine dispute as to any ma-
terial fact and the movant is entitled to judgment as a
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matter of law.” A material fact is one that could “affect
the outcome of the suit under governing law.” Ander-
son v. Liberty Lobby, 477 U.S. 242, 248 (1986). And a
dispute is genuine if “the evidence is such that a rea-
sonable jury could return a verdict for the nonmoving
party.” Id.

Courts view all evidence in the light most favorable
to the nonmovant and draws all reasonable inferences
in their favor. Baker, 68 F.4th at 244 (citing Kariuki v.
Tarango, 709 F.3d 495, 501 (5th Cir. 2013)). But courts
assign greater weight to “video recording[s] taken at
the scene.” Id. (citing Betts v. Brennan, 22 F.4th 577,
582 (5th Cir. 2022)). And after a government official
invokes the defense of qualified immunity, the burden
of proof shifts to the plaintiff, who must “rebut the de-
fense by establishing a genuine fact issue as to
whether the official’s allegedly wrongful conduct vio-
lated clearly established law.” Id. (quoting Brown v.
Callahan, 623 F.3d 249, 253 (5th Cir. 2010)).
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IV. DISCUSSION
A. Claim Against Officer Defendants

Mr. Estevis alleges that Officers Cantu and Guajardo
used excessive force in violation of the Fourth Amend-
ment when they shot him (Dkt. No. 29 at 13-14). In
response, the officers have invoked a qualified immun-
ity defense (Dkt. No. 31 at 2— 3). Thus, the Court must
determine whether Mr. Estevis has overcome this de-
fense.

“A court's decision on qualified immunity involves
two questions: (1) whether the defendant violated the
plaintiff's constitutional or statutory rights; and (2)
whether those rights were clearly established at the
time of the violation ‘such that the officer was on notice
of the unlawfulness of his or her conduct.” Roque v.
Harvel, 993 F.3d 325, 331 (5th Cir. 2021) (quoting Cole
v. Carson, 935 F.3d 444, 451 (5th Cir. 2019), as revised
(Aug. 21, 2019)). “The second prong of the analysis ‘is
better understood as two separate inquiries: whether
the allegedly wviolated constitutional rights were
clearly established at the time of the incident; and, if
so, whether the conduct of the defendants was objec-
tively unreasonable in light of that then clearly estab-
lished law.” Tarver v. City of Edna, 410 F.3d 745, 750
(5th Cir. 2005) (citation omitted).

Courts are free to consider the two prongs of a quali-
fied immunity defense in any order. Pearson v. Calla-
han, 555 U.S. 223, 236 (2009). Here, the Court first
considers whether the officers engaged in excessive
force, viewing the facts in the light most favorable to



30a

Mr. Estevis. Then, the Court analyzes whether this
conduct violated clearly established law.

L. Excessive Force

“To prevail on an excessive force claim, [the plaintiff]
must establish: ‘(1) injury (2) which resulted directly
and only from a use of force that was clearly excessive,
and (3) the excessiveness of which was clearly unrea-
sonable.” Marlbrough v. Stelly, 814 F. App’x 798, 802—
03 (6th Cir. 2020) (quoting Ramirez v. Knoulton, 542
F.3d 124, 128 (5th Cir. 2008)). “The reasonableness of
the use of force ‘must be judged from the perspective of
a reasonable officer on the scene, rather than with
20/20 hindsight.”” Id. at 803 (citing Graham v. Connor,
490 U.S. 386, 396 (1989)).

Courts consider the factors outlined by the Supreme
Court in Graham v. Connor when evaluating whether
force is excessive: (1) “the severity of the crime at is-
sue,” (2) “whether the suspect poses an immediate
threat to the safety of the officers or others,” and (3)
“whether [the suspect] is actively resisting arrest or
attempting to evade arrest by flight.” See Baker, 68
F.4th at 247 (citing Graham, 490 U.S. at 396). Deter-
mining whether a use of force was excessive requires
“a careful balancing of the intrusion upon the individ-
ual’s interests with the countervailing governmental
interests at stake.” Tucker v. City of Shreveport, 998
F.3d 165, 171 (5th Cir. 2021).

When officials use deadly force against a fleeing sus-
pect, the question is whether the suspect posed enough
of a threat to justify the use of deadly force. Lytle v.
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Bexar Cnty., 560 F.3d 404, 415 (5th Cir. 2009). “Com-
mon sense, and the law, tells us that a suspect is less
of a threat when he is turning or moving away from
the officer.” Poole v. City of Shreveport, 13 F.4th 420,
425 (5th Cir. 2021) (citations omitted); see also Flores
v. City of Palacios, 381 F.3d 391, 399-400 (5th Cir.
2004) (upholding denial of summary judgment where,
“most critically,” officer shot suspect driver’s car from
behind). On the other hand, when a suspect drives di-
rectly at a police officer, that tends to justify the officer
using deadly force to avert the threat. See, e.g., Jack-
son v. Gautreaux, 3 F.4th 182, 185, 187-88 (5th Cir.
2021) (deadly force reasonable where suspect was driv-
ing erratically with an officer stuck between the path
of the suspect’s car and a building).

a. First Graham Factor

The Court begins its analysis here by taking account
of the Graham factors. The first factor is the severity
of the crime at issue. 490 U.S. at 396. Defendants con-
tend that Mr. Estevis’ two-hour flight throughout the
city endangered “the lives, not only of the officers in-
volved in the pursuit, but any other traffic on the road-
way” (Dkt. No. 54 at 19). Notably, nowhere in their mo-
tion for summary judgment or their reply in support of
the motion do Defendants allege that Officers
Guajardo and Cantu were aware that Mr. Estevis
drove his truck at Border Patrol Agent Solis or Texas
Department of Public Safety Trooper Armando Bal-
dazo. As discussed, the Court finds for purposes of this
order that Officers Guajardo and Cantu were not
aware of this assaultive behavior. If they had been, the
crime at issue would have been more severe than the
car chase alone. Still, high-speed flight from officers is
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no doubt a serious crime and places the public at sig-
nificant risk of harm. Therefore, the first Graham fac-

tor tilts 1n the officers’ favor.

b. Second Graham Factor

The second Graham factor i1s whether the suspect
poses an immediate threat to the safety of the officers
or others. 490 U.S. at 396. In this respect, shots 1-3
here should be analyzed separately from shots 4-9. Of-
ficer Guajardo fired shots 1-3 immediately after Mr.
Estevis reversed his truck into Officer Guajardo’s car
(see Dkt. Nos. 66-2 at 5:18:34—41; 66-22). The severely
disabled truck barely budged Officer Guajardo’s car
(see Dkt. No. 66-4 at 5:18:35-40). However, the Court
does not wish to play Monday morning quarterback—
given the truck’s collision with his car, Officer
Guajardo could reasonably have perceived that the
truck presented a serious enough threat of harm to jus-
tify shooting at it. See Lytle, 560 F.3d at 412 (“[I]f the
facts were as [the officer] alleges—that is, he fired as
or immediately after the [plaintiff] was backing up to-
wards him—he would likely be entitled to qualified im-
munity.”); see also Graham, 490 U.S. at 396-97 (“The
calculus of reasonableness must embody allowance for
the fact that police officers are often forced to make
split-second judgments—in circumstances that are
tense, uncertain, and rapidly evolving—about the
amount of force that is necessary in a particular situ-
ation.”).

But by the time Officer Guajardo fired shots 4-6, and
Officer Cantu fired shots 7-9, Mr. Estevis had driven

away from all the officers and was stopped against a
fence (see, e.g., Dkt. No. 66-3 at 5:18:40-50). No one
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was in the path of the truck. Mr. Estevis may have
revved the engine, and the wheels may have spun, but
the truck did not move (Dkt. No. 66-7 at 5:23:00-04).
Further, the engine stopped revving just before the of-
ficers fired shots 4-9 (id.; see Dkt. No. 66-3 at 5:18:40—
50).

Most importantly, Officer Guajardo advanced on the
truck from the side for five seconds, with his gun
drawn, and took careful aim before firing at Mr. Es-
tevis (see Dkt. Nos. 66-2 at 5:18:40—46; 66-5 at 5:18:40—
46). Officer Cantu similarly advanced on the truck, be-
fore retreating as he fired shots 7-9 (see Dkt. No. 66-3
at 5:18:42-50). Officer Cantu testified in his deposition
that he did not think Mr. Estevis’ truck presented a
threat when it was going forward, and that it ceased
to be a threat once the engine stopped revving and the
tires stopped spinning (Dkt. No. 66-15 at 33, 35— 36).
This is a far cry from cases in which suspects drove at
an officer and forced the officer to make a split-second
decision in defense of his life or the lives of others. See,
e.g., Hathaway v. Bazany, 507 F.3d 312, 321-22 (5th
Cir. 2007) (officer acted reasonably in shooting driver
of car that accelerated towards him and hit him, given
brief window officer had to respond to the car moving
towards him). Here, no officer was in the vehicle’s im-
mediate path, and the Defendant officers were stand-
ing to the side of the truck, which was already stalled
in the grass and incapacitated from spike strips. See
id. at 321 (“Cases addressing suspects fleeing in motor
vehicles often focus on the position of the officer rela-
tive to the vehicle.”). Further, as Officer Guajardo tes-
tified in his deposition, Mr. Estevis “did not have a fire-
arm at that point, not that we knew of” (Dkt. No. 55-2
at 19).
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Under these circumstances, the Court cannot find
that Mr. Estevis posed a serious enough threat of harm
to the officers to justify the use of deadly force. For
about fifteen minutes prior to the shooting, Mr. Es-
tevis’ truck had been reduced to a jogging pace (see,
e.g., Dkt. No. 66-5 at 5:16:07-5:18:28). Thus, even if
the truck had not stalled against the fence, it could not
have done much damage had it reversed. All the other
officers on scene had taken cover behind their vehicles,
affording them additional protection against the inca-
pacitated truck.

The events also did not unfold in a flash—rather,
eight seconds passed between the truck reversing into
Officer Guajardo’s car and shots 4-6, and ten seconds
passed between the collision and shots 7-9 (see Dkt.
Nos. 66-2 at 5:18:34-50, 66-5 at 5:18:34-50). This was
enough time for the officers to recognize that the
stalled truck no longer presented the same threat of
harm that it may have presented when it reversed into
Officer Guajardo’s car. See Lytle, 560 F.3d at 414
(three to ten second interval between suspect revers-
ing towards officer and driving away was sufficient
time for officer to perceive threat to him had passed);
Roque, 993 F.3d at 333 (“An exercise of force that is
reasonable at one moment can become unreasonable
in the next if the justification for the use of force has
ceased.”) (quoting Lytle, 560 F.3d at 413).

Thus, the Court finds that the second Graham factor
tilts in favor of Officer Guajardo for shots 1-3 but
strongly against the Defendant Officers for shots 4-9.



35a

C. Third Graham Factor

The third Graham factor is whether the suspect is
actively resisting arrest or attempting to evade arrest
by flight. 490 U.S. at 396. The Court has little diffi-
culty concluding that Mr. Estevis was indeed attempt-
ing to evade arrest. Although he may have stopped rev-
ving the truck engine a second before shots 4—6 (see
Dkt. Nos. 66-2 at 5:18:42—49; 66-7 at 5:23:00-10), that
was not a clear signal that he was giving up on his two-
hour flight from law enforcement. Thus, the third Gra-
ham factor tilts in favor of the officers.

“The inquiry described by the [U.S. Supreme] Court
is situation specific. Among relevant considerations:
Were the lives and well-being of others (motorists, pe-
destrians, police officers) at risk? Was there a safer
way, given the time, place, and circumstances, to stop
the fleeing vehicle?” Scott, 550 U.S. at 386 (Ginsburg,
J., concurring) (cleaned up). Given the minimal risk
Mr. Estevis presented, the circumstances here cried
out for a safer approach. Police Chief Claudio Trevino,
Jr., was asked in his deposition whether he would have
told Officers Guajardo and Cantu to shoot if he had
known the situation in advance (Dkt. No. 55-4 at 33).
He responded: “I wouldn’t say that’s what I would tell
them. I would . . . send a message of slowing things
down. Maybe back off, take a more defensive position.”
@ad.).

The Court agrees—Officers Guajardo and Cantu had
more defensive options at their disposal than the
course of action they took. They did not have to ad-
vance on Mr. Estevis and shoot him as he sat in his
disabled truck, stalled against the fence. Mr. Estevis
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no longer presented a serious enough threat to any-
one’s life to justify the use of deadly force.

To some degree, the officers seem to have known this.
When LPD conducted an internal investigation of the
events at issue here, Officer Cantu acknowledged that,
after the spike strips slowed the truck down, Mr. Es-
tevis “was not a threat to [him], the public or any of-
ficer” (Dkt. Nos. 66-19 at 9; 66-23). Officer Cantu reaf-
firmed this view in his deposition:

“Q. So do you agree . . . that at [the time of the inter-
ception] the suspect was not a threat to you, the
public, or any officer?

A. Correct.”
(see Dkt. No. 66-15 at 26).

In Officer Guajardo’s internal affairs interview with
LPD, he also agreed that, after the truck’s tires were
incapacitated, Mr. Estevis was not a threat to officers
(see Dkt. No. 66-21). The proposition the officers make
1s that when Officer Cantu “erroneously” drove Mr. Es-
tevis off the road, the calculus somehow changed (Dkt.
No. 66-19 at 9-10). But if anything, when the truck
stalled in the grass, surrounded by a fence and a wall
of police vehicles, it presented less of a threat than it
did before Officer Cantu drove it off the road.

The shooting here was the culmination of a series of
wrongful events: (1) officers continued the chase in vi-
olation of their superiors’ orders to call it off; (2) Officer
Cantu drove Mr. Estevis off the road in a manner that
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he was not trained in, commanded to perform, or au-
thorized to execute; and (3) the officers shot Mr. Es-
tevis while his disabled truck was stalled in the grass
against a fence and fully boxed in by police vehicles.

Guided by the Graham factors, the Court finds that
Officer Guajardo’s shots at Mr. Estevis’ truck immedi-
ately after it reversed into his squad car (shots 1-3)
did not constitute excessive force. The Court will not
second-guess Officer Guajardo’s perception that Mr.
Estevis presented a serious threat of harm at that mo-
ment. However, viewing the facts in the light most fa-
vorable to Mr. Estevis, the shots Officers Guajardo and
Cantu fired at his truck after it stalled in the grass on
the side of the road (shots 4-9) constituted excessive
force in violation of the Fourth Amendment. A genuine
dispute of material fact exists as to whether shooting
Mr. Estevis at that time was excessive in proportion to
the threat he presented. The remaining inquiry is
whether the officers’ conduct violated Mr. Estevis’
clearly established rights.

i. Clearly Established Right

A government official violated a clearly established
right if that right was delineated by “controlling au-
thority—or a robust consensus of cases of persuasive
authority—that defines the contours of the right in
question with a high degree of particularity.” Wig-
ginton v. Jones, 964 F.3d 329, 335 (5th Cir. 2020)
(cleaned up, citation omitted). The clearly established
prong of qualified immunity analysis is hard to over-
come—existing precedent must have placed the consti-
tutional question “beyond debate,” and courts must not
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“define clearly established law at a high level of gener-
ality.” Plumhoff v. Rickard, 572 U.S. 765, 779 (2014)
(quoting Ashcroft v. al- Kidd, 563 U.S. 731, 74142
(2011)). The constitutional right “must be sufficiently
clear to put a reasonable officer on notice that certain
conduct violates that right.” Sanchez v. Swyden, 139
F.3d 464, 466 (5th Cir. 1998).

The central concept [in clearly established analy-
sig] is that of “fair warning”: The law can be clearly
established “despite notable factual distinctions
between the precedents relied on and the cases
then before the Court, so long as the prior decisions
gave reasonable warning that the conduct then at
issue violated constitutional rights.”

Kinney v. Weaver, 367 F.3d 337, 350 (5th Cir. 2004)
(quoting Hope v. Pelzer, 536 U.S. 730, 740 (2002)).

It has long been clearly established that, absent
any other justification for the use of force, it is un-
reasonable for a police officer to use deadly force
against a fleeing felon who does not pose a suffi-
cient threat of harm to the officer or others. This
holds as both a general matter, and in the more
specific context of shooting a suspect fleeing in a
motor vehicle.

Lytle, 560 F.3d at 417—18 (citations omitted).

In Lytle, a police officer shot at a suspect who was
fleeing in his car and instead hit a fifteen-year-old girl



39a

who was sitting in the backseat.19 560 F.3d at 417—18.
The suspect had reversed towards the officer, but then
drove away. Id. at 409. According to the plaintiff, the
suspect was three to four houses away when the officer
fired at the car. Id. The court reasoned that, while the
officer would likely have been justified in shooting at
the car as it backed up towards him, that did not mean
that it was reasonable for him to shoot as it drove
away. Id. The three to ten seconds that may have
elapsed between the car reversing towards the officer
and then driving three to four houses away meant
“that sufficient time might have passed for [the officer]
to perceive that the threat to him had ceased.” Id. at
414. Accepting the plaintiff’s version of the facts as
true, the Fifth Circuit held that a jury could find the
officer used excessive force in violation of the Fourth
Amendment. Id. at 417.

Lytle guides the Court’s analysis. As in Lytle, the of-
ficers here shot at a vehicle that had driven away from
them, after enough time had elapsed for the officers to
realize that the vehicle no longer posed a threat of
death or serious bodily harm. Here, eight seconds
elapsed between Mr. Estevis reversing into Officer
Guajardo’s truck and Officer Guajardo firing his sec-
ond set of shots (see Dkt. Nos. 66-2 at 5:18:34—48; 66-5
at 5:18:34—-48). Two more seconds elapsed before Of-
ficer Cantu fired at Mr. Estevis (see Dkt. No. 66-3 at
5:18:40-50). During that time, the severely disabled
truck drove off the road, away from the officers, where
it revved in the grass and remained immobile (see Dkt.
Nos. 66-3 at 5:18:40-50; 66-7 at 5:23:00-04). Lytle

10 The police shooting the girl instead of the suspect was not sig-
nificant to the court’s analysis.
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clearly establishes that the officers had enough time to
perceive that the incapacitated truck, when it drove
away from them, presented an insufficient threat of
harm to justify using deadly force. See Edwards v. Ol-
wer, 31 F.4th 925, 930-31 (5th Cir. 2021) (“Our prece-
dent in Lytle v. Bexar County holds that the use of
deadly force against a fleeing suspect who poses insuf-
ficient harm to others violates clearly established
law.”) (citing Lytle, 560 F.3d at 417-18).

A robust consensus of persuasive authority from
other circuits also supports the conclusion that Offic-
ers Guajardo and Cantu violated Mr. Estevis’ clearly
established rights. Circuit courts of appeal have con-
sistently denied qualified immunity where officers
fired into the side or rear of cars that were moving
away from them. See Cowan ex rel. Estate of Cooper v.
Breen, 352 F.3d 756, 763 (2d Cir. 2003) (denial of sum-
mary judgment proper where, under plaintiff’s version
of the facts, officer shot at slow-moving vehicle from
the side); Abraham v. Raso, 183 F.3d 279, 299 (3d Cir.
1999) (reversing grant of summary judgment for de-
fendant officer who, under plaintiff’s version of the
facts, fired at suspect’s car from the side); Waterman
v. Batton, 393 F.3d 471, 482 (4th Cir. 2005) (officers
engaged in excessive force when they fired at slow-
moving vehicle after it drove past them); Smith v.
Cupp, 430 F.3d 766, 775 (6th Cir. 2005) (denying qual-
ified immunity where, under plaintiff’s version of the
facts, officer ran towards stolen police car and fired
into the driver’s side window after the car passed him);
Orn v. City of Tacoma, 949 F.3d 1167, 1174— 77 (9th
Cir. 2020) (officer who fired into side of slow-moving
car lacked objectively reasonable basis to believe sus-
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pect posed threat of serious physical harm to the of-
ficer or others); Cordova v. Aragon, 569 F.3d 1183,
1190 (10th Cir. 2009) (ury could find use of force ex-
cessive and general threat to public insufficient where,
construing facts in plaintiff’s favor, officer fired fatal
shot into side of truck as it passed him); Vaughan v.
Cox, 343 F.3d 1323, 1332 (11th Cir. 2003) (denying
summary judgment where officers allegedly shot into
side of suspect’s fleeing truck while driving parallel to
it). Further, under the principle of fair warning, this
case arguably presents much stronger facts than Lytle.
In Lytle, the suspect fled in a fully mobile car and “the
chase took place at high speeds within a residential
area, there were children playing somewhere nearby,
and the [suspect’s car] had collided with another vehi-
cle.” 560 F.3d at 416. By contrast, the chase here cul-
minated at 5:18 a.m. on a street without much traffic,
except for the several police cars surrounding Mr. Es-
tevis’ truck. Far from being high speed, the chase was
proceeding at a jogging pace of three to five miles per
hour. Mr. Estevis’ truck was so severely disabled that
it was unable to move after driving onto the grass.
Lytle thus gave more than fair warning to the officers
that shooting at the truck in these circumstances
would violate clearly established law, meaning their
conduct was objectively unreasonable.

For the foregoing reasons, Officer Guajardo and Of-
ficer Cantu’s motion for summary judgment (Dkt. No.
54 at 16) is GRANTED IN PART AND DENIED IN
PART. Defendants’ motion for summary judgment is
GRANTED as to the first three shots Officer Guajardo
fired at Mr. Estevis (shots 1-3). However, their motion
1s DENIED as to the last six shots the officers fired at
Mr. Estevis (shots 4-9).
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B. Claims Against City of Laredo

Mr. Estevis also claims that Defendant City of La-
redo caused Officers Guajardo and Cantu to engage in
excessive force through its policies, practices, and cus-
toms (Dkt. No. 29 at 14). In this vein, Mr. Estevis
claims that the City:

(a) had a policy and/or practice of using excessive
deadly force and shooting at harmless occupants
of vehicles;

(b) promulgated its policies with deliberate indiffer-
ence to Mr. Estevis’ Fourth and Fourteenth
Amendment rights;

(c) failed to adequately train and supervise its offic-
ers;

(d) ratified the unconstitutional conduct here; and

(e) fabricated evidence to justify the shooting and
press false charges against Mr. Estevis.

(id. at 14-15; Dkt. No. 66 at 16).

Pursuant to Monell v. Dep’t of Soc. Servs. Of N.Y.C., a
municipality is not liable for “an injury inflicted solely
by its employees or agents.” 436 U.S. 658, 694 (1978).11
Rather, “it is when execution of a government's policy
or custom, whether made by its lawmakers or by those

11 See also City of Canton, Ohio v. Harris, 489 U.S. 379, 387 (1989)
(“Nor, without more, would a city automatically be liable under
§ 1983 if one of its employees happened to apply [a constitutional]
policy in an unconstitutional manner, for liability would then rest
on respondeat superior.”).
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whose edicts or acts may fairly be said to represent of-
ficial policy, inflicts the injury that the government . .
. 1s responsible under § 1983.” Id.

“Proof of municipal Liability sufficient to satisfy Mo-
nell requires: (1) an official policy (or custom), of which
(2) a policy maker can be charged with actual or con-
structive knowledge, and (3) a constitutional violation
whose ‘moving force’ is that policy (or custom).” Pineda
v. City of Houston, 291 F.3d 325, 328 (5th Cir. 2002)
(citation omitted). The “moving force” requirement
means that there must be a direct causal link between
the policy and the violation. See Piotrowski v. City of
Houston, 237 F.3d 567, 580 (5th Cir. 2001). The Fifth
Circuit has established three ways to show an official
policy or custom:

First, a plaintiff can show “written policy state-
ments, ordinances, or regulations.”

Second, a plaintiff can show “a widespread prac-
tice that is so common and well-settled as to con-
stitute a custom that fairly represents municipal
policy.”

Third, even a single decision may constitute mu-
nicipal policy in “rare circumstances” when the of-
ficial or entity possessing “final policymaking au-
thority” for an action “performs the specific act
that forms the basis of the § 1983 claim.”

Webb v. Town of Saint Joseph, 925 F.3d 209, 214-15
(5th Cir. 2019) (citations omitted).
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Here, Mr. Estevis has not alleged the City’s policies
are facially defective; rather, he claims a pattern of
prior incidents put the City on notice that it had defi-
cient policies, and the City failed to take corrective ac-
tion (Dkt. Nos. 29 at 15; 66 at 47). But in the absence
of any facial issue with Laredo’s policy, Mr. Estevis
must establish that “the policy was promulgated
or 1mplemented with deliberate indifference to the
known or obvious consequences that constitutional vi-
olations would result.” See Covington v. City of Madi-
sonville, 812 F. App’x 219, 225 (5th Cir. 2020) (citing
Alvarez v. City of Brownsville, 904 F.3d 382, 390 (5th
Cir. 2018)) (internal quotation marks omitted).

Direct causation and deliberate indifference are “rig-
orous requirements,” necessary to prevent “municipal
liability collaps[ing] into respondeat superior liability.”
See Bd. Of Comm’rs of Bryan Cnty. v. Brown, 520 U.S.
397, 415 (1997); see also id. at 407 (“A showing of sim-
ple or even heightened negligence will not suffice.”);
Brown v. Bryan Cnty., OK, 219 F.3d 450, 461 (5th Cir.
2000) (“In short, the evidence must establish, under
the stringent standards of the Supreme Court's pro-
nouncements in Bryan County, unmistakable culpabil-
ity and clearly connected causation.”).

Deliberate indifference is a high standard that re-
quires a complete disregard of the risk that a viola-
tion of a particular constitutional right would follow
the decision. To show deliberate indifference, a plain-
tiff normally must allege a pattern of similar consti-
tutional violations by untrained employees. A pat-
tern requires similarity and specificity; prior indica-
tions cannot simply be for any and all bad or unwise
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acts, but rather must point to the specific violation in
question.

Edwards v. City of Balch Springs, Texas, 70 F.4th 302,
312 (5th Cir. 2023) (cleaned up, citations omitted) (em-
phasis in original).

L. Official Policy or Custom

Mr. Estevis has alleged that eight prior shooting inci-
dents stretching back to 2008 establish a Monell cus-
tom, because the shootings reflect a “widespread pat-
tern ‘so persistent as to practically have the force of
law.” (Dkt. No. 66 at 48) (quoting Hicks-Fields v. Har-
ris Cnty., Tex., 860 F.3d 803, 808 (5th Cir. 2017)). The
threshold question before the Court, therefore, is
whether these eight prior shootings represent an offi-
cial policy by virtue of being “so common and well-set-
tled as to constitute a custom that fairly represents
municipal policy.” See Webb, 925 F.3d at 215.12 For the
reasons that follow, they do not.

Mr. Estevis devotes significant attention to the past
shootings, concluding that “over 60% of LPD’s shoot-
ings at vehicles were unjustified in the ten years before
Estevis was shot” (Dkt. No. 66 at 20). However, these
prior incidents, as detailed in the extensive exhibits,
do not demonstrate that these “cases within [the case]”
form a pattern of illegality. See Pineda, 291 F.3d at 329
(5th Cir. 2002).

12 See also Zarnow v. City of Wichita Falls, Tex., 614 F.3d 161, 169
(5th Cir. 2010) (“A customary policy consists of actions that have
occurred for so long and with such frequency that the course of
conduct demonstrates the governing body's knowledge and ac-
ceptance of the disputed conduct.”).
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First, only one of these prior shootings was found to
be unlawful. In that incident, which took place on May
26, 2012, Officer Frank Carter fired at a car in a park-
ing lot as it drove away from him, and later beat a
handcuffed arrestee who was seated in the back of a
police car (Dkt. No. 66-65 at 3, 7). The incident arose
when Officer Carter, off-duty, approached an SUV
parked outside a McDonald’s restaurant and at-
tempted to detain the occupants, allegedly at the res-
taurant manager’s behest (id. at 10). Officer Carter as-
serted that the driver responded with obscenities and
drove away (id.). He claimed that the car dragged him
“for a few feet” as it drove away, but LPD’s investiga-
tion of the incident found this claim to be false (id. at
4-5, 10) (“At no time 1s Officer Carter seen falling or
being dragged.”). When the car was about 30 feet
away, Officer Carter drew his gun and fired one shot,
which hit the SUV’s rear door and lodged in the right
rear passenger door panel, injuring no one (id. at 3-5).
When officers later apprehended the driver, hand-
cuffed him, and placed him in the back of a patrol car,
Officer Carter “repeatedly punched him on his back
shoulder, grabbed his hair and repeatedly struck it
against the seat” (id. at 27).13 He also hit the hand-
cuffed female passenger on the face (id.).

In consequence for this conduct, the LPD sustained
multiple complaints against Officer Carter for use of
force, treatment of prisoners, excessive force, conduct
unbecoming, demeanor, and truthfulness (id. at 27). A

13 Officer Carter admitted to punching the driver (Dkt. No.
66-65 at 25).
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criminal information was filed against him, and Of-
ficer Carter resigned the same day (see Dkt. Nos. 66-
61-62). He then pleaded guilty in federal court to one
count of deprivation of rights under color of law in vio-
lation of 18 U.S.C. § 242 (Dkt. No. 66-67 at 2).

The remaining prior shootings are summarized in
the following table:

Dkt. Date Officer(s) Suspect

No(s).

66-53—-54 | Sept. 5, | Officer Juan Ramiro
2008 Rivera Gonzalez

Officer Rivera fired at a fleeing suspect in a truck
after the truck dragged him and another officer in
reverse (Dkt. No. 66-54 at 2). Officer Rivera fired one
shot into the truck’s radiator (id. at 21). The Chief of
Police found the shooting to be justified (Dkt. No. 66-
53 at 5-6).

66-55 Apr. 6, | Sergeant Hec- | Amador
2009 tor Garcia, Of- | Chapa-Ro-
ficer Rene Ro- | driguez
driguez

Suspect fled in a high-speed chase on the freeway,
reaching speeds of about 105 m.p.h. before colliding
with a police car (Dkt. No. 66-55 at 5). Sergeant Gar-
cia, who was not in the struck car, exited his car and
immediately shot at the suspect’s truck (id.).

The LPD rejected Sergeant Garcia’s claim that he
shot because he was in “imminent danger of being
run over’ by the suspect, finding that he was not di-
rectly in front of the truck and that he even took
cover against it (id.). The Firearms Review Board




48a

recommended “over 180 days [suspension]” and the
Chief of Police concurred (id. at 6).

66-56—59 | May 21, | Officer Frank | Gabriel
2010 Carter Camacho

Suspect was fleeing a police pursuit when he came
near a construction site where Officer Carter was
working off duty directing traffic (Dkt. No. 57 at 11).
Officer Carter dove out of the way of the car and shot
at it (id.). The bullet hit the left rear quarter panel,
injuring no one (id. at 6). The Chief of Police re-
viewed the shooting and exonerated Officer Carter
(Dkt. No. 66-56 at 6).

66-68-71 June 30, | Officer Rich- Austin Flo-
2013 ard Garza res

While police were pursuing a suspect driver, Officer
Garza stood in the middle of the road and shot at the
suspect’s oncoming car seven times (Dkt. No. 66-68
at 6). LPD found this put police cars behind the sus-
pect’s car in potential danger of crossfire (id. at 7).
Later, the suspect’s car, disabled, pulled over to the
curb at a slow speed and stopped (Dkt. No. 66-69 at
7). Officer Garza exited his patrol car and shot at the
suspect’s car twice when he noticed the car rock
backwards, even though another officer was at-
tempting to approach the car with a dog to arrest the
suspect (id.; Dkt. No. 66-70 at 5). Officer Garza
claimed to only be attempting to shoot at the sus-
pect’s car’s tires (Dkt. No. 66-69 at 7).

LPD found that this conduct violated their policy
and imposed a 3-day suspension (Dkt. No. 66-68 at
2, 7-8).

66-72-77 | Nov. 17, | Officer Juan Jorge Men-
2014 Leal doza-Gon-
zalez
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Officer Leal engaged in a nighttime chase of a Buick
which stopped in an unpaved area (Dkt. No. 66-72 at
2). The driver fled on foot, and Officer Leal chased
him (id.). A passenger in the Buick then turned on
the car’s ignition and began to drive into the field
where Officer Leal was chasing the other suspect (id.
at 2-3). Officer Leal said the Buick accelerated to-
wards him and he shot the driver once, hitting him
in the head (id. at 3; Dkt. No. 66-75 at 2). The LPD
found Officer Leal’s shot justified to prevent the
driver from running him over (Dkt. No. 66-73 at 13).
However, Officer Leal’s shot hit the driver in the
back of the head, contradicting the notion that he
shot while the driver bore down on him (Dkt. Nos.
66-75 at 2, 66-77 at 49— 50). In his deposition, Dep-
uty Chief Ricardo Gonzalez testified that Officer
Leal was not in front of the Buick when he fired, but
that the Buick was nevertheless driving into the
open field where several other officers were looking
in the dark for the suspect who fled on foot (Dkt. No.
66-43 at 61-63).

66-78-88 Nov. 9, | Officer Cesar
2015 Priscilla Her- | Cuellar, Jr.
nandez

Officer Hernandez and her partner were dispatched
to a call of attempted suicide (Dkt. No. 66-78 at 8).
The subject of the report, Cuellar, Jr., was a Webb
County Sheriff's Deputy (id.). The officers ascer-
tained that Cuellar had a gun and was locked in his
room (id. at 8-9). They told him to put the gun down
and come out of the room. He came out with the gun
by his side (id. at 9). The officers said they then shot
him because he raised the gun (id.). Cuellar’s
mother, who had arrived at the apartment just after
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the officers, said that her son never moved the gun
(id.).

In a subsequent § 1983 claim brought by Cuellar’s
mother, United States District Judge Diana Saldana
found that the plaintiff presented a genuine dispute
of material fact as to whether Officer Hernandez
used excessive force, but that the constitutional vio-
lation was not clearly established, thus upholding
Officer Hernandez’s assertion of qualified immunity
(id. at 23).

66-89-92 | Dec. 8, | Officer Miguel | Jose Habib
2017 Herrero Avila
Officer Herrero was working off-duty at a hotel when
he was informed that Mr. Avila was creating a dis-
turbance outside a motel room his girlfriend was
staying in (Dkt. No. 66-89 at 6). Officer Herrero told
Mr. Avila, who was in his truck, to leave the prem-
1ses, but Mr. Avila refused (id.). Officer Herrero
reached into Mr. Avila’s truck to grab his arm and
detain him (id.). Mr. Avila started to drive away
while Officer Herrero’s body was partially inside the
cabin (id.). Officer Herrero fired two shots, hitting
the truck in the left rear passenger door (id.). Mr.
Avila was not hit, and Officer Herrero was not in-
jured (id.).

The Firearms Review Board said no further action
was necessary but recommended that Officer Her-
rero retrain and practice his firearm handling skills
(Dkt. No. 66-89 at 8). Chief Trevino concurred with
the recommendation (id.).

As detailed above, many of the prior shootings in-
volved situations where officers fired at suspects who
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presented an immediate threat in fully mobile vehicles
(see Dkt. Nos. 66-54; 66-56—-59; 66-72—77; 66-89-92).
These cases do not present a clear inference of illegal-
ity because they bear little resemblance to the shooting
of Mr. Estevis, who posed only a minimal threat in his
severely disabled truck. Further, in the two cases
where evidence suggested that the suspect drivers
may not have been an immediate threat, the LPD dis-
ciplined the officers who shot at the suspects (see Dkt.
Nos. 66-55 at 6; 66-68 at 7-8). Even assuming ar-
guendo that the shootings of Amador Chapa-Rodriguez
and Austin Flores were unlawful, the fact that LPD
disciplined these officers for the shootings undermines
Mr. Estevis’ claim that the City was deliberately indif-
ferent “to the known or obvious consequences that con-
stitutional violations would result.” Alvarez, 904 F.3d
at 390 (quoting Bryan Cnty., 520 U.S. at 407).

Lastly, the shooting of Cesar Cuellar, Jr., in which
United States District Judge Diana Saldana found Of-
ficer Priscilla Hernandez was entitled to qualified im-
munity, did not involve a vehicle at all (see generally
Dkt. Nos. 66-78-88). This cannot satisfy the “similar-
ity and specificity” required of past incidents in a pat-
tern and practice claim. See Edwards, 70 F.4th at 312.

Therefore, as to the threshold question of whether
these prior shootings demonstrate a pattern of unlaw-
ful conduct “so common and well-settled as to consti-
tute a custom that fairly represents municipal policy,”
these incidents are insufficient. See Webb, 925 F.3d at
215 (citation omitted). In making the bold claim that
the City of Laredo has a well-settled practice of unlaw-
fully shooting drivers, Mr. Estevis must surely demon-
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strate more than one confirmed prior unlawful shoot-
ing at a driver, and a few shootings of debatable law-
fulness. See Bennett v. City of Slidell, 728 F.2d 762,
768 n.3 (bth Cir. 1984) (“Isolated violations are not the
persistent, often repeated, constant violations that
constitute custom and policy.”) (citation omitted).

Even if all eight incidents Mr. Estevis alleges were
clear-cut uses of excessive force against drivers, that
still would likely not establish a Monell custom, espe-
cially given that they took place over more than nine
years. A pattern requires “sufficiently numerous prior
incidents.” See Peterson v. City of Fort Worth, Tex., 588
F.3d 838, 850— 51 (5th Cir. 2009) (district court did not
err in finding twenty-seven excessive force complaints
during a four-year period insufficient to establish a
pattern); see also Pineda, 291 F.3d at 329 (eleven inci-
dents of alleged Fourth Amendment violations insuffi-
cient for pattern claim); see also Elkahiny v. Bexar
Cnty., Tex., No. SA-20-CV- 00100-OLG, 2022 WL
2840457, at *6 (W.D. Tex. June 22, 2022) (six similar
incidents of excessive force in three years did not es-
tablish a pattern); see also Alanis v. City of Browns-
ville, No. 1:16-cv-190, 2018 WL 11183788, at *16 (S.D.
Tex. June 7, 2018), report and recommendation
adopted, 2018 WL 11183821 (S.D. Tex. July 24, 2018)
(six confirmed instances of excessive force and nine de-
bated incidents, taking place over nine years, insuffi-
cient to establish a pattern).

Mr. Estevis’ argument also fails on the “moving
force” prong of his municipal liability claim, for which
he must show a direct causal link between the City’s
alleged deliberate indifference and the shooting here.
See Piotrowski, 237 F.3d at 580. That 1s because Chief
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Trevino, who became Police Chief in May 2017, insti-
tuted new trainings in response to some of the past
shootings (see Dkt. No. 55-4 at 6, 31). He testified as
follows in his deposition:

Q. Okay. And did any of those changes in policies
and trainings, were they specific to shootings?

A. It related as a whole -- in the whole scope. I saw
the numbers of shootings taking place and then
I saw the need to have better training and better
equipment. Like we mentioned earlier in the
conversation, about slowing things down, allow-
ing the officers to be in a safe position while at-
tempting to create that -- or have that deescala-
tion process available. Because if the threat con-
tinues and they see themselves . . . in a threat-
ening situation, I didn't want that to be an issue
for them not . . . having that deescalation. So we
brought in trainings, shields, helmets, those
type of things to be able to better allow the offic-
ers to slow things down.

(id. at 31).

Far from suggesting he was deliberately indifferent
to the risk that constitutional violations might occur,
Chief Trevino’s testimony demonstrates he took mean-
ingful steps on the City’s behalf to ensure officers were
trained in de-escalatory tactics that might prevent un-
lawful shootings. Because the City’s deliberate indif-
ference must have caused the instant violation, the
City’s new de-escalatory trainings, instituted after the
prior shootings Mr. Estevis complains of, severely un-
dermine his claim.
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Trying another tack, Mr. Estevis also argues that
LPD allows officers to deactivate their body-worn cam-
eras after shootings to confer with each other, as he
alleges Officers Guajardo and Cantu did here (Dkt. No.
66 at 57). He argues that this risked creating “a cul-
ture of officers covering up misconduct by coordinating
with their colleagues” (id.). Though claiming this is
part of a “widely accepted custom” of cover-up culture,
Mr. Estevis fails to identify other instances in which
officers have deactivated their body-worn cameras af-
ter a shooting, and thus does not establish a pattern of
these incidents. Nor does he demonstrate that a final
policymaker was aware of this alleged conduct. As for
causation, without pointing to prior incidents of offic-
ers deactivating their body-worn cameras, Mr. Estevis
cannot logically argue that Officers Guajardo and
Cantu deactivating their body-worn cameras and con-
ferring after the shooting caused the shooting. There-
fore, this claim fails.

Mr. Estevis makes a similarly unsupported argu-
ment about a cover-up culture stemming from the City
of Laredo’s policy providing for a 72-hour waiting pe-
riod before internal investigators can interview offic-
ers involved in shootings, during which time the offic-
ers can confer with counsel (see Dkt. Nos. 66 at 57-58;
66-50 at 5; 55-9 at 13—14). Mr. Estevis alleges this is
“further evidence of deliberate indifference to the obvi-
ous consequence: that more excessive force will be in-
flicted on people like Estevis” (Dkt. No. 66 at 57-58).
He does not argue that this policy is facially unconsti-
tutional; nor does it appear to be. What remains is for
Mr. Estevis to allege a pattern of prior instances of this
policy leading to unlawful results. Mr. Estevis makes
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no attempt to do so, and thus this claim also comes up
short. The City’s policy appears to provide a reasona-
ble period of time in which officers can gather their
thoughts after a potentially traumatizing shooting in-
cident and speak with their attorneys before making a
formal statement.

Thus, Mr. Estevis’ evidence is not compelling enough
to clear the high bar for a pattern and practice claim
against the City of Laredo. As he is unable to demon-
strate a genuine dispute of material fact on this issue,
the Court now turns to his other claims against the
City—that it failed to train and supervise its officers,
and that it ratified the unconstitutional conduct here.

. Failure to Train or Supervise

Mr. Estevis alleges that the City of Laredo failed to
adequately train its officers in the use of deadly force
and de-escalatory tactics, and failed to adequately su-
pervise its officers during police pursuits (Dkt. No. 29
at 14). “[T]he inadequacy of police training may serve
as the basis for § 1983 liability only where the failure
to train amounts to deliberate indifference to the
rights of persons with whom the police come into con-
tact.” Canton, 489 U.S. at 388. “The standard applica-
ble to a failure-to-train claim is the same as the stand-
ard for municipal liability.” Valle v. City of Houston,
613 F.3d 536, 544 (5th Cir. 2010) (citation omitted). “In
order to establish the City's liability . . . plaintiffs must
show (1) inadequate training procedures; (2) that in-
adequate training caused . . . officers to shoot . . . and
(3) the deliberate indifference of municipal policymak-
ers.” Pineda, 291 F.3d at 331-32. “[F]or liability to at-
tach based on an inadequate training claim, a plaintiff
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must allege with specificity how a particular training
program is defective.” Edwards, 70 F.4th at 312 (quot-
ing Trammell v. Fruge, 868 F.3d 332, 345 (5th Cir.
2017)).

Mr. Estevis’ claim fails because, as described in the
previous section, he cannot establish the City’s delib-
erate indifference. Nor does he allege with specificity
how the City of Laredo’s training program was defec-
tive. Rather, he suggests that the City acted with de-
liberate indifference because it made no changes to its
training after past shootings (Dkt. No. 66 at 56). But
as discussed, this i1s not so because Chief Trevino insti-
tuted new de-escalatory trainings in 2017 after becom-
ing Chief of Police (Dkt. No. 55-4 at 31). See Valle, 613
F.3d at 548 (“[I]t i1s difficult to show deliberate indif-
ference in a case . . . where the City has implemented
at least some training.”). Thus, Mr. Estevis has not al-
leged that training procedures were inadequate in suf-
ficient detail, and cannot establish a causal link be-
tween any training procedures and the instant shoot-
ing. His failure to train claim does not hold water.

Mr. Estevis’ failure to supervise claim is even less
supported. He alleged in his complaint that the City is
liable for failing to “adequately supervise officers dur-
ing police vehicle pursuits” (Dkt. No. 29 at 14). But he
did not expand upon this argument further in his com-
plaint, and does not address it in his response or sur-
reply to Defendants’ motion for summary judgment.
Failure to supervise claims are held to the same high
standard of deliberate indifference, so this threadbare
allegation will not suffice. See Peterson, 588 F.3d at
850; Zarnow, 614 F.3d at 169 (“T'o support a supervi-
sory liability claim, the misconduct of a subordinate
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must be conclusively linked to the action or inaction of
the supervisor.”). A significant aspect of the miscon-
duct in this case was the officers’ failure to follow their
supervisors’ orders, rather than a failure of the super-
visors (see Dkt. Nos. 66-18 at 11, 66-19 at 8-9).

iii.  Ratification

Mr. Estevis argues the City is liable for ratifying un-
constitutional conduct because it “took the position
that, in spite of the video evidence, the shooting was
correct, it agrees with all of Guajardo and Cantu’s
choices, and the City would expect any other Laredo
Police Department officer put in their shoes in the fu-
ture to do the same thing” (Dkt. No. 66 at 55) (internal
quotation marks omitted). Mr. Estevis further argues
that the City is liable for “tolerating Guajardo, Cantu,
and the half- dozen other officers’ inaccurate state-
ments about the shooting as adhering to City of Laredo
policy” (id. at 56). Mr. Estevis says the City knew that
the officers’ statements would form the basis of the of-
ficers’ testimony before a grand jury “that ultimately
falsely charged Estevis with reversing towards offic-
ers” (id.).

A municipality may be held liable for ratifying offic-
ers’ unconstitutional conduct only in “extreme factual
situations.” Davidson v. City of Stafford, Tex., 848 F.3d
384, 395 (5th Cir. 2017) (citation omitted). Im-
portantly, a policymaker is not necessarily liable for
defending conduct later found to be unlawful. Peterson,
588 F.3d at 848 (citation omitted). In Peterson, the
Fifth Circuit pointed to Grandstaff v. City of Borger,
767 F.2d 161 (5th Cir. 1985), to demonstrate what con-
stitutes an extreme factual situation. Peterson, 588
F.3d at 848. In Grandstaff, the entire night shift of the
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city’s police force pursued a fleeing suspect onto the
ranch of an innocent third party and, “without await-
ing any hostile act or sound,” “poured” gunfire onto a
truck in a “wild barrage” and killed its innocent occu-
pant. 767 F.2d at 166, 168, 170-72. The Fifth Circuit
found ratification given that the City denied any fail-
ure and “concerned [itself] only with unworthy, if not
despicable, means to avoid legal liability.” Id. at 166.
By contrast, the Peterson court noted that no extreme
factual situation was presented in a prior case where
an officer unconstitutionally shot a fleeing suspect in
the back. See 588 F.3d at 848 (citing Snyder v. Trep-
agnier, 142 F.3d 791, 798 (5th Cir. 1998)).

The facts here do not present an extreme factual sit-
uation as in Grandstaff. The officers’ use of force,
though excessive under the facts viewed in the light
most favorable to Mr. Estevis, was not “manifestly in-
defensible.” See Covington, 812 F. App’x at 228. The
Court’s finding that the shooting was potentially un-
constitutional does not compel it to conclude other-
wise. See Davidson, 848 F.3d at 395-96 (“Here, the un-
derlying conduct by [the officers], while unconstitu-
tional, was not sufficiently extreme to qualify for a
finding of ratification.”).

As for the allegedly false grand jury charges, the
Court will not speculate on whether the officers per-
jured themselves in secret grand jury proceedings.
See generally Shields v. Twiss, 389 F.3d 142, 147 (5th
Cir. 2004) (noting the general rule of secrecy surround-
ing grand jury proceedings); see also Fed. R. Crim. P.
6(e). The grand jury’s indictment, finding probable
cause that Mr. Estevis reversed “in the direction of of-
ficers,” was justified based on the facts (see Dkt. No.
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66-41 at 2). Mr. Estevis reversed into Officer
Guajardo’s car while Officer Guajardo stood just be-
hind the car. And of course, a grand jury’s indictment
is not a basis for the City’s liability.

Mr. Estevis’ claim that the police reports about this
event were “fabricated” to justify the shooting is simi-
larly flimsy (see Dkt. No. 66 at 16-17). The officers’
claims, for instance, that Mr. Estevis almost ran over
Officer Guajardo, or that the officers shot Mr. Estevis
while he was revving his engine, involve a fair inter-
pretation of the facts from the officers’ points-of-view
(see id.). Mr. Estevis contests the LPD’s characteriza-
tion, in its draft internal affairs summary of the inci-
dent, that Mr. Estevis “recklessly reversed his vehicle
onto other law enforcement personnel,” and the LPD’s
conclusion that the shooting was justified (Dkt. No. 66-
46 at 38, 40). But given that he is not claiming the in-
ternal affairs summary violated his rights, Mr. Es-
tevis’ complaint, for ratification purposes, amounts to
nothing more than a complaint that supervisors de-
fended conduct later found to be unlawful. To reiter-
ate, this cannot serve as a basis for municipal liability.
See Peterson, 588 F.3d at 848; Coon v. Ledbetter, 780
F.2d 1158, 1161-62 (5th Cir. 1986).

In summary, Mr. Estevis’ claims against the City of
Laredo do not suffice to create a genuine dispute of ma-
terial fact as to the City’s liability. The Court therefore
GRANTS the City’s motion for summary judgment
(Dkt. No. 54 at 12).

V. CONCLUSION

Police officers perform their duties under difficult cir-
cumstances, and courts should give them wide berth
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when interpreting their actions after the fact. How-
ever, accepting Mr. Estevis’ version of the facts as true,
he has presented a genuine dispute of material fact as
to whether the Defendant Officers engaged in exces-
sive force when they shot him, and a jury must resolve
the dispute. Officer Guajardo is entitled to qualified
immunity as to the first three shots he fired at Mr. Es-
tevis, immediately after Mr. Estevis reversed into Of-
ficer Guajardo’s car. Thus, his motion for summary
judgment (Dkt. No. 54) is GRANTED IN PART, as to
the first three shots (shots 1— 3). Officers Guajardo and
Cantu are not entitled to qualified immunity for the
last six shots they fired at Mr. Estevis, and their mo-
tion for summary judgment (Dkt. No. 54) is DENIED
IN PART as to these shots (shots 4-9). Mr. Estevis has
established no genuine dispute of material fact as to
the City’s liability, so its motion for summary judg-
ment (Dkt. No. 54) is GRANTED. The Clerk of Court
is DIRECTED to TERMINATE Defendant City of
Laredo from this action. Mr. Estevis’ claims against
the Defendant Officers remain pending to the extent
described above.

It is so ORDERED.

SIGNED March 27, 2024.

Marina Garcia Marmolejo
United States District Judge
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APPENDIX C

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 24-40277

Alejandro Estevis,
Plaintiff—Appellee,
versus

Ignacio Cantu, In their individual capacities; Edu-
ardo Guajardo, In their individual capacities,

Defendants—Appellants.

Appeal from the United States District Court
for the Southern District of Texas
USDC No. 5:22-CV-22

Before Haynes, Duncan, and Wilson, Circuit Judges.
JUDGMENT

This cause was considered on the record on appeal
and was argued by counsel.

IT IS ORDERED and ADJUDGED that the judg-
ment of the District Court is REVERSED, and we
RENDER judgment granting Officer Guajardo and Of-
ficer Cantu qualified immunity for shots 4-9.
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IT IS FURTHER ORDERED that appellee pay to ap-
pellant the costs on appeal to be taxed by the Clerk of
this Court.

The judgment or mandate of this court shall issue 7
days after the time to file a petition for rehearing ex-
pires, or 7 days after entry of an order denying a timely
petition for panel rehearing, petition for rehearing en
banc, or motion for stay of mandate, whichever is later.
See Fed. R. App. P. 41(b). The court may shorten or
extend the time by order. See 5th Cir. R. 41 1.O.P.
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APPENDIX D

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 24-40277

Alejandro Estevis,
Plaintiff—Appellee,
versus

Ignacio Cantu, In their individual capacities; Edu-
ardo Guajardo, In their individual capacities,

Defendants—Appellants.

Appeal from the United States District Court
for the Southern District of Texas

USDC No. 5:22-CV-22

ON PETITION FOR REHEARING EN BANC
Before HAYNES, DUNCAN, and WILSON, Circuit Judges.
PER CURIAM:

Treating the petition for rehearing en banc as a pe-
tition for panel rehearing (5TH CIR. R. 40 1.0.P.), the
petition for panel rehearing is DENIED. Because no
member of the panel or judge in regular active service
requested that the court be polled on rehearing en
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banc (FED. R. APP. P.40 and 5TH CIR. R.40), the petition
for rehearing en banc is DENIED.
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APPENDIX E

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

ALEJANDRO ESTEVIS,

)
)
)
)

Plaintiff,
Vs. ) Civil Action
) No. 5:22-cv-22
CITY OF LAREDO, )

IGNACIO CANTU, and
EDUARDO GUAJARDO,
in their individual

capacities
Defendants.

)
)
)
)
)
)

EE R R R S R R R S R R S R R R S R R R R S S R R R R R R R R R

ZOOM ORAL DEPOSITION OF
OFFICER IGNACIO CANTU
MARCH 23, 2023
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[Page 32]

Q. (By Mr. James) Yeah. If you shot at Mr. Estevis af-
ter his vehicle was stopped, that would be unrea-
sonable, correct?

MR. FRIGERIO: Objection. Form.
A. Yes.

* % %

[Page 43]

Q. Okay. And the other thing officers reported over
the radio was that Estevis was distraught saying
he had lost his family, correct?

Yes.

Q. And at one point did officers believe that he might
be driving onto the flyover on northbound I-35 in
order to commit suicide?

A. Yes.

>
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[Page 46]

Q. So the plan was for you to point your spotlight at
the driver and Guajardo to point his spotlight at the
driver, and then you would put your car directly
into the pickup truck's path, correct?

A. In front of the pickup, yes.

* % %

[Pages 46—47]

Q. (By Mr. James) Okay. And the purpose of pointing
the spotlights at the driver was so that he would
not be able to react as quickly and avoid the inter-
ception, correct?

MR. FRIGERIO: Objection. Form.

A. To cause a distraction, yes, sir.

* % %

[Page 54]

Q. Okay. So it wasn't actually threatening any officers
according to your version or according to my ver-
sion where it's driving forward, correct?

MR. FRIGERIO: Objection. Form.

A. Driving forward, no.
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[Pages 56-57]

Q. Okay. And if he had not been spinning the wheels
and revving the engine, then he would not have
posed an immediate threat and you should not have
shot him, correct?

A. Correct.



69a

APPENDIX F

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
LAREDO DIVISION

ALEJANDRO ESTEVIS,

)
)
)
)

Plaintiff,
Vs. ) Civil Action
) No. 5:22-cv-22
CITY OF LAREDO, )

IGNACIO CANTU, and
EDUARDO GUAJARDO,
in their individual

capacities
Defendants.

)
)
)
)
)
)

EE R R R S R R R S R R S R R R S R R R R S S R R R R R R R R R

ZOOM ORAL DEPOSITION OF
OFFICER EDUARDO GUAJARDO
MARCH 23, 2023
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[Page 45]

(By Mr. James) Okay. And so if Mr. Estevis is driv-
ing away from anybody who's present, then no-
body's lives would be threatened, correct?

Correct.

MR. FRIGERIO: Objection. Form.

Q.

Q.

(By Mr. James) And if—in this scenario, if you shot
at the vehicle while it is stopped, then that would
be unreasonable, correct?

Correct.

[Page 48]

. Did you hear the reports over the radio that Mr.

Estevis seemed to be upset and saying things like
he had lost his family?

Towards the end of the chase, yes.

. Okay. Did any of the officers report to you that he

might be driving on a flyover, northbound I-35, in
order to commit suicide?

I believe I recall, yeah, somebody mentioning that
that was a possibility, that it was a possibility,
but—

It was something that the officers were concerned
about during their pursuit, correct?

A. Yes.
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[Pages 61-62]

. And you did point your spotlight at Mr. Estevis,

correct?
If I recall, yes, I believe I did.

Okay. And you're the car on the driver's side of the
pickup behind Cantu, who's on the driver's side of
the pickup when you all initiated this interception,
correct?

Correct.

. So both of you all's spotlights are pointing at Mr.

Estevis and then Officer Cantu swerves his vehicle
into the pickup, correct?

Yes.

. So the point of that was to cause contact with the

pickup to get it to stop, correct?

To a stop, yes.

* % %

[Page 87]

. Okay. So if the truck is no longer revving its engine

and no longer spinning its wheels, then the threat
was ended and you should stop firing, correct?

Correct.



