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QUESTIONS PRESENTED

Section 11(a) of the Securities Act of 1933 im-
poses liability when a registration statement
“contain[s] an untrue statement of a material fact or
omit[s] to state a material fact required to be stated
therein or necessary to make the statements therein
not misleading.” 15 U.S.C. § 77k(a). This petition
presents three important and recurring legal ques-
tions regarding the “omissions” clause of the statute:

1. Whether an issuer violates Section 11(a)’s
misleading-omissions prong by describing unmateri-
alized risks as hypothetical.

2. Whether an issuer violates Section 11(a)’s
misleading-omissions prong whenever it omits infor-
mation related to a disclosed fact regardless of
whether the omission renders an affirmative state-
ment misleading.

3. Whether an issuer violates Item 303 of Reg-
ulation S-K—and thus the prong of Section 11(a)
prohibiting the omission of required statements—by
failing to disclose immaterial facts as “known trends
or uncertainties” that are reasonably likely to have
a material impact on financial results.
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PARTIES TO THE PROCEEDINGS

Petitioners (Defendants-Appellees) are ON24,
Inc.; Sharat Sharan; Steven Vattuone; Denise
Persson; Holger Staude; Dominique Trempont;
Barry Zwarenstein; Irwin Federman; Goldman
Sachs & Co. LLC; J.P. Morgan Securities LLC; Key-
Banc Capital Markets Inc.; Robert W. Baird & Co.
Incorporated; Canaccord Genuity LLC; Needham
& Company, LLC; Piper Sandler & Co.; and William
Blair & Company L.L.C.

Respondent (Plaintiff-Appellant) is Leadersel
Innotech ESG.

CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 29.6 of the Rules of the Su-
preme Court, undersigned counsel for petitioners
certify the corporate disclosure statements set forth
in the appendix. See Pet. App. 77a—79a.

STATEMENT OF RELATED PROCEEDINGS
United States District Court (N.D. Cal.):

In re ON24, Inc. Securities Litigation,
No. 4:21-cv-08578-YGR (Mar. 5, 2024)

United States Court of Appeals (9th Cir.):

In re ON24, Inc. Securities Litigation,
No. 24-2204 (Jan. 7, 2026)
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PETITION FOR WRIT OF CERTIORARI

This petition raises an important, overarching,
and recurring issue: do the securities laws require
companies to predict the future in their risk disclo-
sures or face liability? The Ninth Circuit’s answer—
alone among the circuits—is yes.

In February 2021, during the height of the
COVID-19 pandemic—before stay-at-home re-
strictions were lifted and vaccines were widely
available—ON24 held its initial public offering (IPO).
A digital experience platform that enables virtual
meetings and events, ON24 saw significant growth
and new customers during the pandemic when em-
ployees were required to work from home. ON24
prominently disclosed to investors that its “recent
revenue growth has been significantly impacted by an
increasing demand for [its] platform and products fol-
lowing the onset of the COVID-19 pandemic and
resulting precautionary measures.” And ON24’s risk
disclosures to investors expressly warned that “[a]s
the impact of COVID-19 lessens, there may be re-
duced demand for our platform, and our revenue
growth rate may decline.” Those risk disclosures even
more specifically explained, “[i]f fewer new enroll-
ments or renewals occur as the impact of COVID-19
lessens, our cash and deferred revenue as of future
dates may decrease.”

The Ninth Circuit nonetheless held that these
disclosures were misleading for not saying more. In
the court’s view, ON24 had to disclose that a possibly
single-digit number of customers (out of almost 2000)
had declined to renew before the IPO and that other
customers had suggested they might not renew in the
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future because their subscriptions were a COVID-re-
lated expense. The Ninth Circuit reached this
conclusion even though plaintiff had conceded that
those pre-IPO non-renewals had not affected ON24’s
business and that the potential harm that ON24 had
warned of in its risk disclosures—actual widespread
non-renewals if the effects of COVID-19 lessened—
had not yet occurred. In other words, based on what
ON24 knew at that time, ON24 had to predict that
the pandemic and related restrictions would end
shortly after February 2021 and that a material num-
ber of its customers would cancel their contracts when
they came up for renewal.

The Ninth Circuit’s holding squarely conflicts
with the First, Third, and Tenth Circuits, which hold
that risk disclosures are not misleading when they de-
scribe potential harms as hypothetical unless the
warned-of harm has already occurred or is virtually
certain to occur. Just two years ago, this Court recog-
nized the importance of this conflict when it granted
certiorari in Facebook, Inc. v. Amalgamated Bank,
144 S. Ct. 2629 (2024). Though the Facebook petition
was ultimately dismissed as improvidently granted,
604 U.S. 4 (2024), the split persists—and here, unlike
in Facebook, no factual complications impede the
Court’s review.

What’s more, the decision below warrants review
for another reason: it squarely raises the two ques-
tions presented in Robinhood Markets, Inc. v. Sodha,
No. 25-944 (U.S. Feb. 5, 2026), a pending petition in
which the Court has called for the views of the Solici-
tor General. First, the Ninth Circuit’s ruling requires
disclosure of all information related to a disclosed
fact—including immaterial information—regardless
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of whether any omission renders an affirmative state-
ment misleading. That rule contravenes the text of
the securities laws, this Court’s decision in Macquarie
Infrastructure Corp. v. Moab Partners, L.P., 601 U.S.
257 (2024), and the holdings of other circuits. And
second, the Ninth Circuit held that immaterial, iso-
lated incidents must be disclosed under Item 303 of
Regulation S-K as “known trends or uncertainties”™—
a position equally at odds with the regulation’s text
and other circuits’ decisions. The Court should grant
certiorari or at least hold this petition pending its de-
cision in Robinhood.

OPINIONS BELOW

The Ninth Circuit’s decision (Pet. App. 1a—8a) is
not reported but is available at 2026 WL 45259. The
Northern District of California’s order (Pet. App. 9a—
34a) 1s not reported but is available at 2024 WL
979951. The Ninth Circuit’s order denying panel re-
hearing and rehearing en banc (Pet. App. 76a) is
unreported.

JURISDICTION

The Court of Appeals entered its judgment on
January 7, 2026. Petitioners’ petition for panel re-
hearing and rehearing en banc was denied on March
9, 2026. This Court has jurisdiction under 28 U.S.C.
§ 1254(1).

STATUTORY PROVISIONS

The relevant provisions of 15 U.S.C. § 77k (Sec-
tion 11 of the Securities Act of 1933), and 17 C.F.R.
§ 229.303 (Item 303 of Regulation S-K), are repro-
duced in the appendix at Pet. App. 80a—93a.
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STATEMENT OF THE CASE
A. Legal Background

1. The Securities Act of 1933, 15 U.S.C. § 77a et
seq., and the Securities Exchange Act of 1934, 15
U.S.C. § 78a et seq., together “form the backbone of
American securities law.” Slack Techs., LLC v. Pi-
rani, 598 U.S. 759, 762 (2023).

The 1933 Act is “focused primarily on the regu-
lation of new offerings.” Ibid. (internal quotation
marks omitted). It requires a company intending to
publicly offer securities to register them with the SEC
and to “prepare a registration statement that includes
detailed information about the firm’s business and fi-
nancial health so prospective buyers may fairly assess
whether to invest.” Ibid. “The law imposes strict lia-
bility on issuing companies when their registration
statements contain material misstatements or mis-
leading omissions.” Ibid. (citing 15 U.S.C. § 77k).

The 1934 Act “sweeps more broadly.” Id. at 763.
“Among other things, it requires publicly traded com-
panies to provide ongoing disclosures and regulates
trading on secondary markets.” Ibid. The law’s “main
liability provision sweeps more broadly too,” allowing
“suits in connection with the purchase or sale of ‘any
security,” whether registered or not.” Ibid. (quoting
15 U.S.C. § 78j(b)). “But to prevail under this provi-
sion, a plaintiff must prove that any material
misleading statement or omission was made with sci-
enter, i.e., with intent to deceive, manipulate, or
defraud.” Ibid. (internal quotation marks omitted).

Notwithstanding these differences, both statutes
make material misrepresentations and misleading
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omissions unlawful. Section 11(a) of the 1933 Act, for
1ts part, creates a private right of action for any pur-
chaser of a security if “any part of the registration
statement, when such part became effective, con-
tained an untrue statement of a material fact or
omitted to state a material fact required to be stated
therein or necessary to make the statements therein
not misleading.” 15 U.S.C. § 77k(a).

Section 10(b) of the 1934 Act, meanwhile, makes
it unlawful to employ, in connection with the pur-
chase or sale of any security, “any manipulative or
deceptive device or contrivance in contravention of
such rules and regulations as the [SEC] may pre-
scribe.” 15 U.S.C. § 78j(b). Under that provision, the
SEC has promulgated Rule 10b—5, which makes it un-
lawful, in connection with the purchase or sale of any
security, “[tjo make any untrue statement of a mate-
rial fact or to omit to state a material fact necessary
in order to make the statements made, in light of the
circumstances under which they were made, not mis-

leading.” 17 C.F.R. § 240.10b-5.

Accordingly, both Section 11(a) of the 1933 Act
and Rule 10b—5 impose liability for the omission of
material information that is necessary to prevent af-
firmative statements from misleading investors.
Courts applying these parallel provisions have inter-
preted them consistently. See, e.g., Sodha v.
Golubowski, 154 F.4th 1019, 1033 n.3 (9th Cir. 2025).

2. Section 11(a) also imposes affirmative disclo-
sure obligations. Item 303 of Regulation S-K sets
forth one such requirement. It requires issuers to dis-
close “any known trends or uncertainties that have
had or that are reasonably likely to have a material
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favorable or unfavorable impact on net sales or reve-
nues or income from continuing operations.” 17
C.F.R. § 229.303(b)(2)(11). But these affirmative dis-
closure requirements also strike a balance:
overdisclosure can “bury the shareholders in an ava-
lanche of trivial information,” a state of affairs “that
is hardly conducive to informed decisionmaking.”
TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 448—
449 (1976). The securities laws accordingly “do[] not
require the disclosure of all information a potential
investor might take into account when making his de-
cision.” Rubke v. Capitol Bancorp Ltd, 551 F.3d 1156,
1163 (9th Cir. 2009).

B. Factual Background

1. During the relevant period, ON24 offered a
cloud-based digital experience platform that helped
businesses transition from traditional marketing to
scalable, digital-based approaches. ER-23 (J3);
1-SER-46-47.1 ON24’s customers used the platform
to host interactive webinars and virtual events.
1-SER-46. ON24 generated revenue through selling
subscriptions, almost all of which were annual con-
tracts billed in advance. ER-35 (§963—-64).

In 2019, ON24’s revenue grew at a robust rate of
about 8%. See 1-SER-57. And that rate of growth ac-
celerated in 2020 as the COVID-19 pandemic began
and many businesses turned to ON24 as a remote so-
lution to their marketing needs. ER-23 (7). During
the first three quarters of 2020, ON24’s revenue

1 Citations to “ER” and “SER” are to the Excerpts
of Record filed in the Court of Appeals. Citations to
“C.A. Dkt.” are to the docket in the Court of Appeals.
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increased 59% as compared to the prior year. ER-23
(17). While plaintiff later alleged that this growth
came from “atypical” customers—i.e., smaller busi-
nesses that signed one-year subscriptions with no
intent to renew and a handful of businesses that
signed six-month contracts—the documents plaintiff
cites show that ON24’s 2020 growth came from both
new and existing customers, including an increasing
number of large companies. See C.A. Dkt. 29 at 5-6,
34.

ON24 recognized that the COVID-19 pandemic
created uncertainty as to whether new customers
would renew their subscriptions. Id. at 6. Like many
sales-based companies, ON24 employees sought to
mitigate those risks by identifying accounts at risk of
non-renewal (or “churn”) and discussing potential
ways to retain customers. Ibid.

2. ON24 conducted its IPO on February 3, 2021,
Pet. App. 10a, when the pandemic remained at its
height with remote work, closed schools, and limited
vaccines. ON24 prominently disclosed to investors
the role the pandemic had played in its recent success,
explaining that its “recent revenue growth has been
significantly impacted by an increasing demand for
[its] platform and products following the onset of the
COVID-19 pandemic and resulting precautionary
measures.” ER-63 (181).

ON24 then provided extensive risk disclosures
that included the following warnings:

o “As the impact of COVID-19 lessens, there
may be reduced demand for our platform,
and our revenue growth rate may decline.
If these new customers elect not to continue
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their subscription as the impact of COVID-
19 lessens, our business, financial condition
and results of operations would be harmed.”

ER-63 (1181).

) “[OJur revenue and revenue growth rate
may decline in future periods compared to
2020 as the impact of COVID-19 lessens.

If fewer new enrollments or renewals
occur as the impact of COVID-19 lessens,
our cash and deferred revenue as of future
dates may decrease.” ER-63—64 (Y182).

. “Failure to attract new customers or retain,
expand the usage of, and upsell our prod-
ucts to existing customers would harm our
business and growth prospects. ... Renew-
als of subscriptions may decline or fluctuate
because of several factors, such as dissatis-
faction with our solutions or support, a
customer no longer having a need for our so-
lutions or the perception that competitive
products provide better or less expensive
options.” ER-64 (1183).

Alongside those disclosures, ON24 optimistically
described its customer base as “highly engaged and
loyal.” ER-57 (175). It also provided prior revenue
statistics and explained that its revenue growth “re-
flects our success in acquiring new customers and
expanding subscriptions with existing customers,
which was occurring prior to the COVID-19 pandemic
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and has accelerated in 2020 partly in response to the
COVID-19 pandemic.” ER-59 (§177).2

3. ON24’s growth continued after the IPO. See
C.A. Dkt. 29 at 8. By the end of 2021, ON24’s year-
over-year revenue had increased by 30%, and its sub-
scription revenue specifically increased by 43%.
2-SER-384. Yet ON24’s 2021 growth just missed the
even higher expectations that analysts had set—ex-
pectations that were not provided anywhere in
ON24’s offering documents—and ON24’s stock price
fell. ER-29 (7926-27).

C. Procedural Background

1. Lead plaintiff Leadersel Innotech ESG
brought this putative class action against ON24, its
executives, and the underwriters of its IPO under Sec-
tion 11 of the Securities Act of 1933 and regulations
issued thereunder. ER-66, ER-80-83.3 Plaintiff al-
leged that at the onset of the pandemic in March 2020,
ON24 began receiving an influx of “atypical” custom-
ers, most of whom obtained one-year contracts, with
a few obtaining six-month contracts. ER-24 (99), ER-

2 In 2020, ON24’s revenue from existing custom-
ers increased, as did the percentage of customers with
multi-year contracts and customers contributing at
least $100,000 in annual recurring revenue, which
were generally large organizations. ER-23-24 (7),
ER-37 (1971-72); 1-SER-47, 1-SER-59, 1-SER-69,
1-SER-106, 1-SER-108-109, 1-SER-111-112.

3 Plaintiff also alleged a control person liability
claim against each of the individual defendants under
Section 15 of the Securities Act, 15 U.S.C. § 770. ER-
83-84.
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53 (4/160). As relevant here, plaintiff alleged that at
the time of the February 2021 TPO, ON24 knew that
(1) a small handful of the six-month contracts had not
renewed and (2) an unspecified number of new cus-
tomers had expressed a future intent not to renew
their subscriptions because those subscriptions were
a COVID-related expense. See Pet. App. 26a—27a;
ER-24 (10), ER-53 (1161), ER-59-61 (178). Plain-
tiff also asserted that significant non-renewal had
started before the IPO—but plaintiff’s accounts of
that were vague, internally contradictory, and at odds
with plaintiff’s theory that atypical contracts started
in March 2020, meaning they would not have been up
for renewal at the time of the IPO. Pet. App. 26a—30a.

In plaintiff’s view, this meant that ON24 knew
for a fact that material non-renewal would occur after
the TPO, and ON24 therefore acted misleadingly by
describing future material non-renewal as a risk ra-
ther than a certainty. ER-24 (910), ER-59-61 (178).
On that theory, plaintiff challenged five statements
as misleading: (1) ON24’s description of its customer
base as “highly engaged and loyal’; (2) ON24’s re-
counting of past “acceleration in revenue growth rate
due to the COVID-19 pandemic”; (3) ON24’s warning
of “a potential reduction in product demand post-pan-
demic”; (4) ON24’s warning of “a potential decline in
the revenue growth rate post-pandemic”; and (5)
ON24’s warning of “the possibility that subscription
renewals and upselling may decline in the future.”
Pet. App. 5a.4

4 Plaintiff challenged additional statements that
are no longer at issue. See Pet. App. 40a—51a.
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2. The district court dismissed the complaint. It
concluded that the heart of plaintiff’s case was that
ON24 faced material customer non-renewals before
the TPO. But plaintiff’s allegations at most “re-
flect[ed] a ‘risk’ of churn” (i.e., customer non-renewal)
because, under plaintiff’s own theory of the case, “the
atypical, COVID-driven customer influx did not start
until March 2020.” Pet. App. 27a. And “[a]side from
the ‘handful’ of customers who signed six-month con-
tracts, the great majority of these atypical customers
then would not have come up for renewal until after
the February 2021 IPO.” Pet. App. 27a. The district
court also concluded that plaintiff’s allegations of pre-
IPO non-renewal were fatally vague and internally
inconsistent. Pet. App. 23a—29a.

In any event, the district court ruled that ON24’s
“detailed disclosures warn[e]d of the very risks that
plaintiff claim[ed] ON24 failed to disclose.” Pet. App.
3la. They “adequately disclosed that, as COVID
cooled, their customer acquisition and rate of growth
might cool as well.” Pet. App. 32a. Nothing more was
needed to adequately warn of future contingent
events.

3. Plaintiff appealed to the Ninth Circuit. After
briefing and oral argument, the Ninth Circuit vacated
submission pending its ruling in Robinhood (Sodha,
154 F.4th 1019).5 See C.A. Dkt. 50.

5 The case caption was “Sodha v. Golubowski” in
the Ninth Circuit, see 154 F.4th 1019, and 1s “Robin-
hood Markets, Inc. v. Sodha” in this Court, see No. 25-
944.
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After the Ninth Circuit ruled in Robinhood, the
Court of Appeals ordered supplemental briefing. See
C.A. Dkt. 55. Following that supplemental briefing
on the Robinhood decision’s effect on this matter, the
Ninth Circuit reversed in relevant part, holding that
the five statements at issue were misleading. See Pet.
App. ba—7a.¢ Citing its prior precedent, the Court of
Appeals explained that “‘[r]isk disclosures that speak
entirely of as-yet-unrealized risks and contingencies
and do not alert the reader that some of these risks
may already have come to fruition can mislead rea-
sonable investors.”” Pet. App. 6a (quoting In re
Alphabet, Inc. Sec. Litig., 1 F.4th 687, 703 (9th Cir.
2021)). Based on that precedent, the court ruled that
risks can come to fruition even before the warned-of
event has occurred. According to the Ninth Circuit,
plaintiff’s complaint plausibly alleged that, before the
IPO, atypical customers had informed ON24 of their
Intent not to renew and that some “atypical customer
churn” had started to occur. Pet. App. 6a—7a. Based
on those allegations, the court concluded that plaintiff
had “sufficiently allege[d] that ON24 knew that the
risk of material churn and downselling had started to
come to fruition before the IPO yet disclosed only that
those risks may occur.” Pet. App. 6a (emphasis in
original).

In reaching this conclusion, the Ninth Circuit did
not—and could not—hold that plaintiff had plausibly

alleged that ON24 had experienced material non-re-
newals before the IPO. As plaintiff conceded, no

6 The Ninth Circuit affirmed the dismissal of one
statement of forward-looking opinion that is not at is-
sue here. See Pet. App. 4a—ba.
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significant pre-IPO contract expirations had occurred
before ON24’s IPO—to the extent there were any such
expirations at all. See C.A. Dkt. 56 at 12 (acknowl-
edging that ON24’s new customers “were still within
their initial contract periods during the months fol-
lowing the IPO” such that ON24’s “revenues
remained temporarily elevated”). Instead, the Court
of Appeals based its conclusion on an allegation re-
garding a mere handful of six-month contracts that
were not renewed before the IPO. See Pet. App. 7a
(discussing “ON24 leadership’s knowledge of churn
with six-month contracts leading up to the IPO”). The
referenced contracts were only a few within a group
of 25 to 30, a tiny fraction of ON24’s customers. See
Pet. App. 26a—27a.

The Ninth Circuit thus held that ON24 was re-
quired to disclose that the risk of “material churn” the
company warned of had started to come to fruition
based solely on an immaterial number of pre-IPO non-
renewals; an unspecified number of customers’ state-
ments about what they planned to do months in the
future depending on how the pandemic played out;
and ON24’s knowledge of that information. Pet. App.
6a—T7a.

The Ninth Circuit also reversed the dismissal of
plaintiff’s Item 303 claim for essentially the same rea-
sons. Pet. App. 7a—8a. It held that the complaint
sufficiently alleged that ON24 had failed to disclose
known trends that were reasonably likely to have a
material unfavorable impact—here, “the change in
customer profiles that occurred before the IPO, ON24
leadership’s knowledge of several customers’ intent
not to renew or intent to downsell, and ON24
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leadership’s knowledge of churn with six-month con-
tracts leading up to the IPO.” Pet. App. 7a.

4. ON24 filed a petition for panel rehearing
and/or rehearing en banc, which was denied on March
9, 2026. Pet. App. 76a.

REASONS FOR GRANTING REVIEW

The Ninth Circuit’s precedent imposes expansive
disclosure requirements that far exceed those in any
other circuit. Those disclosure obligations create un-
workable requirements for public companies, forcing
them to inundate investors with a flood of irrelevant
and speculative information. This division in the
courts of appeals will make the Ninth Circuit the pre-
ferred forum for plaintiffs alleging fraud-by-hindsight
after a stock drop. The Court should grant review to
bring the Ninth Circuit back in line with the text and
purpose of the securities laws, this Court’s precedent,
and the decisions of other circuit courts.

I. THE COURT SHOULD AGAIN GRANT
REVIEW TO RESOLVE A CIRCUIT SPLIT
ON WHAT RISK DISCLOSURES REQUIRE

The Ninth Circuit’s decision conflicts with three
other circuits on the question of whether risk disclo-
sures are misleading when they describe risks as
hypothetical because they have not yet materialized.
The First, Third, and Tenth Circuits say no; the Ninth
Circuit says yes. This Court recently tried to resolve
this division by granting certiorari in Facebook but
dismissed the petition as improvidently granted. This
case presents the same legal conflict but with facts
that allow for a clean resolution of the question pre-
sented.
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A. The First, Third, and Tenth Circuits
hold that risk disclosures are not
misleading when they describe as
hypothetical risks that have not yet
occurred and are not certain to occur

The Ninth Circuit’s outlier position on risk dis-
closures conflicts with that of three other circuits.”

The First Circuit has explained that “[1]f [a] com-
pany did not know with certainty that a risk would
materialize, it is not necessarily liable for character-
1zing that risk as a ‘future risk.”” Karth v. Keryx
Biopharmaceuticals, Inc., 6 F.4th 123, 138 (1st Cir.
2021) (quotation marks and alterations omitted). In
Karth, plaintiff alleged that several disclosures “were
misleading because each characterized the risk of a
supply interruption as hypothetical when, according
to [plaintiff], that disruption was actively occurring.”
Ibid. The First Circuit rejected that argument be-
cause plaintiff had not sufficiently alleged “that a
supply interruption was happening or was even close

7 While those courts considered claims under
Rule 10b-5, the relevant text of Rule 10b—5 1s virtu-
ally identical to the text of Section 11(a) at issue here.
Compare 17 C.F.R. § 240.10b—5 (making it unlawful
“to omit to state a material fact necessary in order to
make the statements made, in light of the circum-
stances under which they were made, not
misleading”), with 15 U.S.C. § 77k(a) (making it un-
lawful to “omit[] to state a material fact . . . necessary
to make the statements [in a registration statement]
not misleading”). Thus, courts rely on cases interpret-
ing Rule 10b—5 when interpreting the analogous text
of Section 11. See, e.g., Sodha, 154 F.4th at 1033 n.3.
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to a ‘near certainty.”” Ibid. While a key manufacturer
was experiencing certain difficulties, plaintiff had not
sufficiently alleged that those problems “would neces-
sarily yield an uncorrectable supply interruption.” Id.
at 139 (emphasis added). The securities laws “do[] not
require a company to be omniscient,” the First Circuit
explained, “even if the company looks foolish in hind-
sight for not properly predicting whatever harm befell
it.” Id. at 138.

The Third Circuit is in accord. In Williams v.
Globus Medical, Inc., 869 F.3d 235 (3d Cir. 2017), the
Third Circuit dismissed a challenge to risk disclo-
sures that “warned that the loss of an independent
distributor could have a negative impact on sales.” Id.
at 241. The Third Circuit rejected plaintiffs’ argu-
ment that the disclosure misleadingly “omitted to
warn” that the company “had in fact lost an independ-
ent distributor.” Ibid. (emphasis in original). “The
risk actually warned of,” the Third Circuit explained,
was “the risk of adverse effects on sales—not simply
the loss of independent distributors generally.” Id. at
242. And that risk “only materialized” if “sales were
adversely affected.” Ibid. Thus, absent allegations
that the company “was already experiencing an ad-
verse financial impact at the time of the risk
disclosures” or that such an impact “was inevitable,”
plaintiffs’ claim failed. Id. at 243.

Similarly, the Tenth Circuit has held that risk
disclosures are misleading only when the risk has ma-
terialized or is virtually certain to do so. In Indiana
Public Retirement System v. Pluralsight, Inc., 45
F.4th 1236 (10th Cir. 2022), for instance, defendants
had warned in risk disclosures that the company’s
business could be harmed if it failed to hire sufficient
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sales representatives. Id. at 1254. Plaintiffs alleged
that those disclosures were misleading because de-
fendants knew the company had already “fallen
behind its sales ramp capacity plan and would strug-
gle to maintain its billings growth.” Id. at 1255. The
Tenth Circuit rejected that argument because “noth-
ing in the complaint support[ed] the inference that
[d]efendants knew [the company] was so far behind in
1ts sales ramp capacity plan that it was virtually cer-
tain to cause harm to the business”—the risk warned
of. Id. at 1256-1257.

Accordingly, in the First, Third, and Tenth Cir-
cuits, if a risk has not yet occurred or is not virtually
certain to occur, it has not materialized, and disclo-
sures describing that risk as hypothetical are thus not
misleading as a matter of law. Had this case been de-
cided in those circuits, plaintiff’s case could not have
proceeded. ON24’s risk disclosures accurately
warned of risks that might occur, as it was not virtu-
ally certain when the pandemic would end and that a
material number of ON24’s customers would not re-
new their agreements post-I1PO.

B. The Ninth Circuit holds that risks have
materialized even when they have not
yet occurred, and that disclosures
describing those risks as hypothetical
are thus misleading

Unlike those circuits requiring the warned-of
harm to have actually occurred or be virtually certain
to occur for a risk warning to be misleading, the Ninth
Circuit requires companies’ risk disclosures to predict
the future. Relying on its prior precedent, Alphabet,
1 F.4th 687, the Ninth Circuit held that ON24’s risk
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disclosures—where ON24 expressly warned that a
material number of customers may not renew their
contracts if COVID-19 restrictions lessened—were
plausibly misleading because they did not reveal that
this risk had already started to come to fruition. Pet.
App. 6a—T7a.

None of plaintiff’s allegations demonstrate that
ON24’s revenue and revenue growth rate were al-
ready declining or would certainly decline, or that a
material number of new customers had already de-
clined to renew or would certainly do so. Instead, the
Ninth Circuit relied on ON24’s failure to disclose im-
material instances of pre-IPO non-renewals and an
unspecified number of customers stating their then-
future-intention not to renew their contracts—inten-
tions that necessarily assumed the pandemic would
end shortly after February 2021. Pet. App. 6a. Those
past events do not establish that the risk warned of—
material non-renewal that would harm ON24’s busi-
ness—had already occurred or would certainly occur.
Indeed, the warned-of risk did not, in fact, material-
1ze: ON24’s subscription growth continued after the
IPO. By the end of 2021, ON24’s year-over-year rev-
enue had increased by 30%, and its subscription
revenue specifically increased by 43%. 2 SER-384.

The Ninth Circuit’s decision thus turns the con-
cept of risk materialization on its head: a warned-of
risk has materialized even if it has not occurred and
1s not certain to occur. That reasoning replaces the
understandable and bright-line rule used by all other
circuits with a rule that demands speculation, at best,
and false certainty, at worst. The upshot of the Ninth
Circuit’s holding appears to be that once a company
becomes aware of the possibility of a material adverse
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event, it must disclose that event as a certainty. That
rule poses enormous risks for issuers by exposing
them to liability for inaccurately predicting unknow-
ables like the course of global events (e.g., the
duration of the COVID-19 pandemic) or the future ac-
tions of third parties (e.g., the decisions of individual
customers to renew or to cancel subscriptions based
on the outcome of such global events). The resulting
speculative, overstated risk disclosures will harm not
just issuers but investors, contrary to the purpose of
the securities laws.

This Court recognized the importance of this is-
sue when it granted the petition for a writ of certiorari
in Facebook, another decision from the Ninth Circuit
presenting the same conflict. Unlike there, however,
the facts here permit clean resolution of the question
presented.

In Facebook, the Ninth Circuit—also relying on
its decision in Alphabet, 1 F.4th 687—held that warn-
ings can be materially misleading even when the
warned-of business harm has not yet materialized. In
re Facebook, Inc. Sec. Litig., 87 F.4th 934, 948-950
(9th Cir. 2023). The case involved news that “Cam-
bridge Analytica, a British political consulting firm,
improperly harvested personal data from millions of
unwitting Facebook users and retained copies of the
data beyond Facebook’s control.” Id. at 941. The
news emerged piecemeal over time as “Facebook and
its executives made various statements before and af-
ter the news announcements.” Ibid.

Shareholders brought suit under Section 10(b)
and Rule 10b—5 alleging, as relevant here, that “alt-
hough Facebook knew Cambridge Analytica had
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improperly accessed and used Facebook users’ data,
Facebook represented in its 2016 Form 10-K that only
the hypothetical risk of improper third-party misuse
of Facebook users’ data could harm Facebook’s busi-
ness, reputation, and competitive position.” Id. at
948.

The Ninth Circuit allowed the suit to proceed,
holding—as it did in the decision below—that circuit
law “does not require harm to have materialized for a
statement to be materially misleading.” Id. at 949.
Disclosing a risk as a hypothetical one that may occur,
the Ninth Circuit reasoned, was misleading even
though “Facebook did not know whether its reputa-
tion was already harmed.” Id. at 950.

This Court granted Facebook’s petition for a writ
of certiorari, but oral argument brought out disputes
about the underlying facts and the scope of the Ninth
Circuit’s decision that complicated the Court’s review.
For example, as highlighted by the dueling majority
and dissenting opinions in the Ninth Circuit, confu-
sion existed regarding whether the warned-of risk
was the risk of a data breach, which had already ma-
terialized, or the risk of harm to the business, which
had not. Compare 87 F.4th at 949 (majority opinion)
(“[T]he problem is that Facebook represented the risk
of improper access to or disclosure of Facebook user
data as purely hypothetical when that exact risk had
already transpired.”), with id. at 959 (Bumatay, J.,
concurring in part and dissenting in part) (“[A] careful
reading of the 10-K statements shows that these risk
factor statements warn about harm to Facebook’s
‘business’ and ‘reputation’ that ‘could’ materialize
based on improper access to Facebook users’ data—
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not about the occurrence or non-occurrence of data
breaches.”).

Additionally, because some news about the Cam-
bridge Analytica breach had been published in 2015
before Facebook’s 2016 risk disclosures, there was a
dispute about whether the facts Facebook failed to
disclose were already public knowledge such that
their disclosure or lack thereof would not have been
material. Compare 87 F.4th at 950 (majority opinion)
(“Notably, although the dissent seemingly perceives it
otherwise, the extent of Cambridge Analytica’s mis-
conduct was not yet public when Facebook filed its
2016 10-K.”), with id. at 959 (Bumatay, J., concurring
in part and dissenting in part) (“[M]uch about the
Cambridge Analytica scandal was already public.”).

This case i1s not burdened with either complica-
tion. Plaintiff conceded that no significant pre-IPO
non-renewals occurred before the IPO, and the Ninth
Circuit did not—and could not—hold those few non-
renewals were material. And there is no question as
to what the relevant risk warned of here is: the risk
of material non-renewal that would harm the com-
pany’s financials. The Ninth Circuit thus went even
further here than it did in Facebook. The Facebook
majority (though not the dissent) had some basis to
conclude that the risk had materialized, though the
business harm had not yet occurred. Here, by con-
trast, the risk indisputably had not materialized

because neither material churn nor business harm oc-
curred before the IPO.

This case thus squarely presents the question
whether describing unmaterialized risks as
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hypothetical constitutes a misleading omission under
the securities laws.

II. THE NINTH CIRCUIT’S LIMITLESS
DISCLOSURE RULE VIOLATES TEXT
AND PRECEDENT

Review also should be granted because this case
implicates the first question presented in the Robin-
hood petition: whether it violates Section 11(a) to
omit past information “that investors may consider
material, without an inquiry into whether the omis-
sion rendered any affirmative statement misleading.”
Robinhood Pet. I. The Ninth Circuit recognized the
connection between this case and Robinhood. It va-
cated submission of this case pending its Robinhood
decision and ordered supplemental briefing to ad-
dress the effect of that decision. As in Robinhood, the
Ninth Circuit here held that plaintiff had sufficiently
alleged a Section 11(a) violation even though it failed
to show that the alleged omissions were material and
rendered a statement made misleading. That result
cannot be squared with the text of Section 11(a), this
Court’s decision in Macquarie, 601 U.S. 257, or the
decisions of other circuits. This Court recently called
for the views of the Solicitor General (“CVSG”) on the
questions presented in the Robinhood petition. At the
very least, therefore, this petition should be held
pending the Court’s resolution of that petition.

A. Absent a legal duty to disclose, an
omission is actionable only if it is
material and misleading

Under the plain text of the securities laws, an
omission must be both “material” and “misleading” to
be actionable. Section 11(a) 1imposes liability
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whenever a registration statement “omit[s] to state a
material fact ... necessary to make the statements
therein not misleading.” 15 U.S.C. § 77k(a). Rule
10b—5 likewise makes it unlawful “to omit to state a
material fact necessary in order to make the state-
ments made ... not misleading.” 17 C.F.R.
§ 240.10b-5.8

This Court recently confirmed that both ele-
ments are required. In Macquarie, 601 U.S. 257, the
question was “whether the failure to disclose infor-
mation required by Item 303 can support a private
action under Rule 10b—5(b), even if the failure does
not render any ‘statements made’ misleading.” Id. at
260. The Court held that it cannot because “[p]Jure
omissions are not actionable under Rule 10b—5(b).”
Ibid.

The Court explained that Rule 10b—5 “do[es] not
create an affirmative duty to disclose any and all ma-
terial information.” Id. at 264. Rather, the Rule
“prohibits omitting material facts necessary to make
the ‘statements made ... not misleading.’” Ibid.
“Logically and by its plain text, the Rule requires
identifying affirmative assertions (i.e., ‘statements
made’) before determining if other facts are needed to
make those statements ‘not misleading.”” Ibid.

Accordingly, the omission of material infor-
mation is not sufficient to state a claim under Rule
10b—5 or, by extension, the misleading-omissions
prong of Section 11(a). An omission is actionable only

8 The duty to disclose legally required infor-
mation under Section 11(a) is addressed separately
below. See infra pp. 26-29.
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if it 1s both material and necessary to correct a mis-
leading impression created by other statements.

Courts of appeals across the country have thus
properly treated the materiality and misrepresenta-
tion inquiries as distinct requirements under Section
11(a). See, e.g., Oxford Asset Mgmt., Ltd. v. Jaharis,
297 F.3d 1182, 1190 (11th Cir. 2002) (rejecting claim
that “issuers have a duty to disclose ... all infor-
mation material to the offering” because that rule
would “render superfluous that section’s qualifying
language ‘required to be stated therein or necessary
to make the statements therein not misleading’”);
Kapps v. Torch Offshore, Inc., 379 F.3d 207, 212 n.6
(5th Cir. 2004) (agreeing there is “no duty to disclose
in the prospectus all information material to the of-
fering, but only that material information necessary
to make the statements in the prospectus not mislead-
ing” (citing Oxford Asset Mgmt, 297 F.3d at 1190)); In
re Adams Golf, Inc. Sec. Litig., 381 F.3d 267, 277 (3rd
Cir. 2004) (“A determination that information miss-
ing .. .1s material does not end our analysis” because
“[w]e must also decide whether . . . the omission made
the statement misleading.”).

B. The Ninth Circuit’s decision conflicts
with the statutory  text and
overwhelming precedent

The Ninth Circuit in Robinhood, however, effec-
tively eliminated the need for an affirmative
misrepresentation, holding that “the inquiries as to
duty and materiality coalesce[d].” Sodha, 154 F.4th
at 1034. The first question presented in the Robin-
hood petition challenges the effective elimination of
the misrepresentation requirement by asking
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“[w]hether an issuer violates Section 11(a)’s mislead-
ing-omissions prong by failing to disclose interim
financial data that investors may consider material,
without an inquiry into whether the omission rendered
any affirmative statement misleading.” Robinhood
Pet. I (emphasis added). The Solicitor General will
soon offer his views on that question in response to
the Court’s CVSG.

Here, the Ninth Circuit sidestepped both the ma-
teriality and misleading requirements. It held that
ON24 was required to disclose a handful of pre-IPO
non-renewals and some customers’ intent not to re-
new based on their predictions of how the COVID-19
pandemic would play out. Pet. App. 6a—7a. Yet those
facts were immaterial to the statements ON24 actu-
ally made. See supra pp. 12-13, 18-19. If Section
11(a) does not require disclosure of all material infor-
mation, it certainly cannot require disclosure of
immaterial information.

Moreover, even assuming those facts were mate-
rial, their omission did not render misleading the
challenged statements ON24 made about its custom-
ers and financial performance. Nothing in ON24’s
offering documents suggested that zero customers
had failed to renew their subscriptions or that zero
customers had expressed their intentions not to re-
new. Accordingly, the omission of immaterial non-
renewal information and customer speculation about
their future plans did not render any of ON24’s af-
firmative statements misleading—particularly in
light of ON24’s warnings that recovery from the
COVID-19 pandemic could trigger a material number
of non-renewals that would hurt the company’s busi-
ness. The Ninth Circuit’s ruling thus ignores the
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plain language of Section 11(a) and turns this Court’s
Instructions on disclosure upside down.

The overlap between this petition and the Robin-
hood petition underscores the systemic importance of
the issue and the need for this Court’s guidance. At
minimum, the Court should hold this case pending
Robinhood.

III. THE NINTH CIRCUIT’S EXPANSION OF
THE DISCLOSURE OBLIGATION UNDER
ITEM 303 WARRANTS REVIEW

The second question presented in the Robinhood
petition asks the Court to clarify what disclosures are
required under Item 303. Robinhood Pet. I. In both
Robinhood and this case, the Ninth Circuit over-
looked the regulation’s textual limits and imposed far
broader disclosure obligations than those imposed by
other circuits. The Court should either grant both pe-
titions or hold this one pending Robinhood.

Item 303—which applies not just to IPOs, but to
all annual and quarterly reports for public compa-
nies—requires issuers to provide a “discussion and
analysis” of “material information” relevant to as-
sessing the “financial condition and results of
operations” of the company. 17 C.F.R. § 229.303(a).
As relevant here, Subsection (b) requires the regis-
trant to “[d]escribe any known trends or uncertainties
that have had or that are reasonably likely to have a
material favorable or unfavorable impact on net sales
or revenues or income from continuing operations.”
Id. § 229.303(b)(2)(i1). This means that a “disclosure
duty exists where a trend, demand, commitment,
event or uncertainty is both (1) presently known to
management and (2) reasonably likely to have
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material effects on the registrant’s financial condition
or results of operation.” Steckman v. Hart Brewing,
Inc., 143 F.3d 1293, 1296 (9th Cir. 1998). Conversely,
no disclosure is required “[iJf management deter-
mines that” a “known trend, demand, commitment,
event or uncertainty” is “not reasonably likely to oc-
cur’ or if management “determines that a material
effect on the registrant’s financial condition . . . is not
reasonably likely to occur” as a result of that trend.
Management’s Discussion and Analysis of Financial
Condition and Results of Operations, 54 Fed. Reg.
224217, 22430 (May 24, 1989).

The text of Item 303 includes several built-in
limitations. First, it specifies that only “material” in-
formation must be disclosed. Second, the word
“trend” “require[s] an assessment of whether an ob-
served pattern accurately reflects persistent
[business] conditions.” Oxford Asset Mgmt., 297 F.3d
at 1191. Third, the “obvious focus” of Item 303 “is on
preventing the latest reported results from mislead-
ing potential investors, thereby promoting a more
accurate picture of the registrant’s future prospects.”
Id. at 1192 (emphasis added).

The Fifth and Eleventh Circuits have adhered to
these limitations in interpreting Item 303. In Kapps,
379 F.3d 207, the Fifth Circuit held that Item 303 did
not require disclosure of a “60% decrease in the price
of natural gas during the months before the prospec-
tus was issued.” Id. at 218. Disclosure was not
required, the Fifth Circuit explained, because the
price decline was not yet a trend; the decline had not
yet significantly affected the company’s gross reve-
nue; and the company had highlighted the volatility
of natural gas prices in its prospectus. Id. at 217-221.
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Likewise, in Oxford Asset Management, 297 F.3d
1182, the Eleventh Circuit held that Item 303 did not
require the company to disclose that prescription
sales were not on track to meet projections. Id. at
1189-1192. The Eleventh Circuit explained that the
company’s initial sales data did not necessarily con-
stitute a trend and that the new data did not render
the previously reported results misleading. Ibid.

Unlike those courts, the Ninth Circuit recog-
nized none of Item 303’s textual limitations. As noted,
1t required the disclosure of immaterial information—
an inconsequential number of pre-IPO non-renewals
and customers’ predictions of their future actions
based on global uncertainties. And the court did not
analyze whether those non-renewals reflected a
“trend” with respect to either quantity or temporal
duration. Contra Kapps, 379 F.3d at 218 (“[A]t the
time of the IPO, it was not unreasonable to consider
the decline in natural gas prices as not yet constitut-
ing a trend, having not significantly impacted [the
company’s] gross revenue.”); Nguyen v. MaxPoint In-
teractive, Inc., 234 F. Supp. 3d 540, 546 (S.D.N.Y.
2017) (“[E]vents occurring within a two month period
of time do not establish a ‘trend’ for purposes of the
disclosures required by Item 303.”). Nor did it con-
sider the fact that revenue continued to rise in the
year after the IPO, which shows that the trend was
actually one of continued growth. See supra pp. 9, 18.

The result is a boundless disclosure obligation
under Item 303 that cannot be squared with the gen-
eral rule that companies have no “obligation to
disclose the results of a quarter in progress.” Nguyen,
234 F. Supp. 3d at 546; see also, e.g., Glassman v.
Computervision Corp., 90 F.3d 617, 632 (1st Cir. 1996)
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(“IW]e reject any bright-line rule that an issuer en-
gaging in a public offering is obligated to disclose
Interim operating results for the quarter in progress
whenever 1t perceives the possibility that the quar-
ter’s results may disappoint the market.”).

By calling for the views of the Solicitor General
in Robinhood, the Court recognized the importance of
this question. The Court should either grant review
to clarify the limits of Item 303’s disclosure obliga-
tions or hold this petition pending its resolution of the
Robinhood petition.

IV. THE QUESTIONS PRESENTED ARE
RECURRING AND EXCEPTIONALLY
IMPORTANT

The Ninth Circuit’s decision effectively holds
that ON24 is liable for failing to predict, with cer-
tainty, during the height of the COVID-19 pandemic
lockdowns, how the course of the pandemic, govern-
ment restrictions on in-person gatherings, and
1diosyncratic customer responses would play out and
affect the company’s business. That reasoning can,
and likely will, be weaponized by investors alleging,
with 20-20 hindsight, that companies should have
been able to predict the future.

Under the Ninth Circuit’s decision, issuers must
predict that a material adverse event will occur—not
just that it may occur—based on immaterial past
events and speculation over third-party future ac-
tions, or else be charged with misleading its investors.
That rule will compel issuers to predict the worst-case
scenario, thus distorting the market—and exposing
issuers to charges of speculation about third parties’
future actions. And it will drive issuers to “bury the



30

shareholders in an avalanche of trivial information”
in hopes of avoiding liability. T'SC Indus., 426 U.S. at
448-449. All of that will drastically reduce the use-
fulness of risk disclosures, an outcome that harms the
very investors the securities laws are designed to pro-
tect. The Ninth Circuit’s approach is also at odds with
the SEC’s recent efforts to streamline disclosures for
investors.?

The Court recognized the importance of these is-
sues when 1t granted the Facebook petition, and the
Court’s CVSG in the Robinhood petition reinforces
the need for this Court’s intervention. The Court
should grant this petition to clarify the scope of issu-
ers’ disclosure obligations under the securities laws.

CONCLUSION
The petition should be granted.

9 See, e.g., Semiannual Reporting, 91 Fed. Reg.
24968 (proposed May 7, 2026) (to be codified at 17
C.F.R. §§ 200, 210, 229, 230, 232, 239, 240 249, 260);
Enhancement of Emerging Growth Company Accom-
modations and Simplification of Filer Status for
Reporting Companies, 91 Fed. Reg. 30086 (proposed
May 21, 2026) (to be codified at 17 C.F.R. §§ 210, 229,
230, 232, 239, 240, 249).
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Before: MURGIA, Chief Judge, and SANCHEZ and
H.A. THOMAS, Circuit Judges.

Leadersel Innotech ESG (“Leadersel”’) brings
this class action on behalf of all persons and entities
who purchased or otherwise acquired Defendant
ONZ24, Inc.! (“ON24”) publicly traded common stock
pursuant to the public offering documents issued in
connection with ON24’s initial public offering
(“IPO”).2 Leadersel alleges that the public offering
documents contained six materially misleading state-
ments. These statements allegedly omitted facts
related to ON24’s material churn—the rate at which
customers discontinue their relationship with the
business—that occurred in advance of the IPO and
the change in ON24’s customer base. Leadersel offers
two distinct theories of liability related to the alleged
omissions: (1) a primary violation of Section 11 of the
Securities Act of 1933, and (2) a violation of Item 303
of Securities and Exchange Commission (“SEC”) Reg-
ulation S-K.3 Leadersel also alleges that the

1 ON24 is a company that offers an online platform to busi-
nesses to generate revenue through interactive webinars, virtual
events, and multimedia content experiences.

2 Defendants are the following: ON24, Inc.; Sharat Sharan,
Steven Vattuone, Irwin Federman, Denise Persson, Holger
Staude, Dominique Trempont, and Barry Zwarenstein (together,
“Individual Defendants”); and Goldman Sachs & Co. LLC, J.P.
Morgan Securities LLC, KeyBanc Capital Markets Inc., Robert
W. Baird & Co. Incorporated, Canaccord Genuity LL.C, Needham
& Company, LLC, Piper Sandler & Co., and William Blair &
Company, L.L.C. (together, “Underwriter Defendants”).

3 After publication of the Court’s decision in Sodha v. Golu-
bowski, 154 F.4th 1019 (9th Cir. 2025), Leadersel withdrew its
17 C.F.R. § 229.105 (“Item 105”) claim.
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individually named defendants—officers and direc-
tors of ON24—are liable under Section 15 for
directing and controlling ON24 when these alleged
Section 11 violations occurred. The district court dis-
missed the complaint with prejudice. We have
jurisdiction under 28 U.S.C. § 1291. We affirm in part
and reverse in part and remand.

We review the district court’s order dismissing
the complaint de novo. Friedman v. AARP, Inc., 855
F.3d 1047, 1051 (9th Cir. 2017). “Review 1is limited to
the contents of the complaint . . . [and a]ll allegations
of material fact are taken as true and construed in the
light most favorable to the nonmoving party.” Spre-
well v. Golden State Warriors, 266 F.3d 979, 988 (9th
Cir. 2001) (citation omitted). We may affirm on any
ground supported by the record. Salameh v. Tarsadia
Hotel, 726 F.3d 1124, 1129 (9th Cir. 2013).

1. We affirm the district court’s dismissal of
claims that are based on Statement 3. “[S]ection 11 of
the 1933 Securities Act creates a private remedy for
any purchaser of a security if ‘any part of the registra-
tion statement, when such part became effective,
contained an untrue statement of a material fact or
omitted to state a material fact required to be stated
therein or necessary to make the statements therein
not misleading.” In re Daou Sys., Inc., 411 F.3d 1006,
1027 (9th Cir. 2005) (quoting 15 U.S.C. § 77k(a)), ab-
rogated on other grounds by Matrixx Initiatives, Inc.
v. Siracusano, 563 U.S. 27 (2011). Statement 3, de-
scribing ON24’s belief that it had the opportunity to
achieve significant future growth is a forward-looking
opinion that would not have misled a reasonable in-
vestor. See Omnicare, Inc. v. Laborers Dist. Council
Constr. Indus. Pension Fund, 575 U.S. 175, 186, 189—
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90 (2015) (holding that “opinions sometimes rest on a
weighing of competing facts[,]” and “a sincere state-
ment of pure opinion is not an ‘untrue statement of
material fact,” regardless whether an investor can ul-
timately prove the belief wrong”).

2. We reverse the district court’s dismissal of
Section 11 claims based on the remaining five state-
ments: Statement 1, describing a “highly engaged and
loyal customer base”; Statement 2, recognizing accel-
eration in revenue growth rate due to the COVID-19
pandemic; Statement 4, describing a potential reduc-
tion in product demand post-pandemic; Statement 5,
describing a potential decline in the revenue growth
rate post-pandemic; and Statement 6, describing the
possibility that subscription renewals and upselling
may decline in the future.

To allege a Section 11 claim, a plaintiff must
show “(1) that the registration statement contained
an omission or misrepresentation, and (2) that the
omission or misrepresentation was material, that is,
it would have misled a reasonable investor about the
nature of his or her investment.” Rubke v. Capitol
Bancorp Ltd., 551 F.3d 1156, 1161 (9th Cir. 2009) (in-
ternal quotations and citation omitted). “Section 11
does not require the disclosure of all information a po-
tential investor might take into account when making
his decision.” Id. at 1163. However, at the pleading
stage, “Section 11 places a relatively minimal burden
on a plaintiff[:] . . . he need only show a material mis-
statement or omission to establish his prima facie
case.” Hildes v. Arthur Andersen LLP, 734 F.3d 854,
859 (9th Cir. 2013) (internal quotations and citation
omitted). Because Leadersel’s Section 11 claim does
not “sound in fraud,” it must only meet Rule 8(a)’s
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ordinary notice pleading requirements. Daou, 411
F.3d at 1027.

Construing the allegations in the light most fa-
vorable to Leadersel, the complaint contains plausible
allegations, corroborated by confidential witnesses?,
that, during the COVID-19 pandemic, atypical cus-
tomers engaged ON24 for short-term subscriptions of
one-year or less and informed ON24 of their intent to
either downsell—downgrade to a cheaper subscrip-
tion—or not renew these short-term subscriptions.
The complaint contains plausible allegations that
ONZ24 systematically tracked its data regarding cus-
tomer churn risk and actual churn occurrences. The
complaint also contains plausible allegations that
atypical customer churn and downsell began to occur
prior to the 2021 TPO and continued thereafter when
ON24 failed to meet its projected mid-year revenue
goals within months after the IPO. Accordingly,
Leadersel sufficiently alleges that ON24 knew that
the risk of material churn and downselling had
started to come to fruition before the IPO yet disclosed
only that those risks may occur. “Risk disclosures that
speak entirely of as-yet-unrealized risks and contin-
gencies and do not alert the reader that some of these
risks may already have come to fruition can mislead
reasonable investors.” In re Alphabet, Inc. Sec. Litig.,
1 F.4th 687, 703 (9th Cir. 2021) (quoting Berson v. Ap-
plied Signal Tech., Inc., 527 F.3d 982, 985-87 (9th
Cir. 2008) (internal quotations and alterations omit-
ted)). Leadersel’s allegations, if taken as true, are
consistent with Leadersel’s theory that the change in

4 Leadersel relies on the statements of eight former ON24
employees to substantiate its allegations.
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customer base negatively impacted ON24’s future
growth rate and that the change should have been
specifically disclosed to potential stockholders.5? As
such, Leadersel adequately pled its Section 11 claim.

3. We also reverse the district court’s dismissal
of Leadersel’s alleged 17 C.F.R. § 229.303 (“Item 303”)
violation. Item 303 requires the registrant to
“[d]escribe any known trends or uncertainties that
have had or that are reasonably likely to have a ma-
terial favorable or unfavorable impact on net sales or
revenues or income from continuing operations.” So-
dha, 154 F.4th at 1037 (alteration in original)
(quoting 17 C.F.R. § 229.303(b)(2)(11)). “Item 303 ‘spec-
ifies its own standard for disclosure—i.e., reasonably
likely to have a material effect’ and requires more dis-
closure than the materiality test typically used in
securities law.” Id. at 1041 (quoting In re NVIDIA
Corp. Secs. Litig., 768 F.3d 1046, 1055 (9th Cir.
2014)).

Leadersel alleges that ON24 violated Item 303
because the risk disclosures did not disclose the
change in customer profiles that occurred before the
IPO, ON24 leadership’s knowledge of several custom-
ers’ intent not to renew or intent to downsell, and
ON24 leadership’s knowledge of churn with six-
month contracts leading up to the IPO. Leadersel

5 The district court erred by improperly relying on judi-
cially noticed revenue and ARR data to dispute Leadersel’s
plausible theory of liability. Khoja v. Orexigen Therapeutics, Inc.,
899 F.3d 988, 1003 (9th Cir. 2018) (explaining that it is improper
for a district court “to assume the truth of an incorporated docu-
ment if such assumptions only serve to dispute facts stated in a
well-pleaded complaint”).
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further alleges that ON24’s leadership methodically
tracked this information in ON24’s Salesforce soft-
ware and held meetings with ON24 management
regarding customers’ churn risk leading up to the
IPO. These allegations are sufficient at this stage to
allege a violation of Item 303. See Steckman v. Hart
Brewing, Inc., 143 F.3d 1293, 1297 (9th Cir. 1998)
(holding that when future impacts are reasonably
likely to occur, “they cease to be optional forecasts and
instead become present knowledge subject to the duty
of disclosure”).

4. Because we reverse, in part, the district court’s
dismissal of Plaintiffs’ Section 11 claims, we also re-
verse the dismissal of the derivative Section 15 claim.
See In re Rigel Pharms., Inc. Sec. Litig., 697 F.3d 869,
886 (9th Cir. 2012) (explaining that a Section 15 claim
requires an underlying primary violation of securities
law).

AFFIRMED in part, REVERSED in part, AND
REMANDED. The parties shall bear their own costs
on appeal.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

IN RE ON24, INC. Case No.:
SECURITIES LITIGATION 4:21-cv-8578-YGR

ORDER GRANTING
THE MOTION TO
Dismiss WITH
PREJUDICE

ORDER (FRANTING
THE MOTION FOR
JOINDER

Re: Dkt. Nos. 105
and 106

Pending before the Court is defendants’ Motion
to Dismiss the First Amended Consolidated Class Ac-
tion Complaint (“FACCAC”).2 (Dkt. No. 105.) The
FACCAC alleges violations of the Securities Act of
1933 in connection with the initial public offering
(“IPO”) of ON24. The Court had previously granted

I Defendants are: ON24, Inc. (“Corporate Defendant”),
Sharat Sharan, Steven Vattuone, Irwin Federman, Denise
Persson, Holger Staude, Dominique Trempont, Barry Zwaren-
stein (together, “Individual Defendants”), and Goldman Sachs &
Co. LLLC, J.P. Morgan Securities LL.C, KeyBanc Capital Markets
Inc., Robert W. Baird & Co. Incorporated, Canaccord Genuity
LLC, Needham & Company, LL.C, Piper Sandler & Co., and Wil-
liam Blair & Company, L.L.C’s (together, “Underwriter
Defendants”).

2 Underwriter Defendants once again filed a Motion for
Joinder. (Dkt. No. 106.) That motion is GRANTED.
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defendants’ motion to dismiss in large part because
plaintiff’s confidential witnesses did not provide a suf-
ficient factual foundation for its theory that demand
for ON24’s products declined to the point that with-
holding that information materially misled
investors.3 (Dkt. No. 96, “Previous Order.”) Defend-
ants argue that plaintiffs FACCAC is still fatally
conclusory. The Court agrees.

Having carefully considered the papers submit-
ted and the argument presented at the February 6,
2024, hearing, and for the reasons set forth below, the
Court GRANTS defendants’ motion to dismiss WITH
PREJUDICE.

I. BACKGROUND

The Court assumes the parties’ familiarity with
the background in this case, which was detailed in its
Previous Order. (Dkt. No. 96.) In its FACCAC, plain-
tiff adds the following allegations:

In the nine months leading up to September 30,
2020, ON24’s revenue increased by 59%. (FACCAC
9 7.) Its customer based increased from 1,241 custom-
ers as of December 31, 2018, to 1,918 customers by the
end of September of 2020. ON24’s Annual Recurring
Revenue (“ARR”) grew similarly, from $61.2 million
at the end of 2018 to $138.9 million by September 30,
2020. On February 3, 2021, ON24 conducted its IPO.

3 The Court had also previously granted defendants’ re-
quest for judicial notice of the same exhibits they attach now to
the motion to dismiss. For the reasons previously stated, judicial
notice of these exhibits remains appropriate on the same
grounds. (See Dkt. No. 96.)
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(Id.) It focused “heavily” on these September 30, 2020,
results in doing so. (Id. § 8.)

Unbeknownst to investors, however, in the three
quarters preceding the IPO, ON24 changed its busi-
ness model from focusing on acquiring long-term,
“enterprise” customers to short-term, small- to me-
dium-sized business (“SMB”) customers. (Id. § 9.)
Acquired mostly from March 2020 to July 2020, these
new customers were “atypical” or “COVID” customers
who signed up for one-year or less contracts. (Id. 91 9,
14.)

The FACCAC expands on the testimony of one
confidential witness and includes testimony from
three new ones as follows:

1. Confidential Witness Two (“CW2”):
CW2 had managed 100 to 150 accounts in
2020. (Id. 9 97.) In the first nine months of
2020, ON24 gained an influx of new,
COVID-era customers which took place in
March to May of 2020 and then again in
June and July of 2020. (Id. 9§ 103.) In fact,
CW2 claims he received three to five new
contracts “a day”’ during 2020 because
ON24 was “signing on anyone.” (Id. Y 104.)
He stated, however, that ON24 faced high
churn, or turnover, from these customers
and that there were “instances” of 40-50%
churn amongst his customers. (Id. § 14.)
CW2 clarified that these “instances” were
specific to new, COVID-era clients. (Id.)
CW2 then “recalled that 80% of new cus-
tomers acquired after the COVID pandemic
(beginning in March 2020) told him six
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months in advance that they would not be
renewing their contracts” because their con-
tract with ON24 was “simply a COVID
related expense.” (Id. § 16.) Later, CW2
states that he saw a “churn risk” of $70,000
to $100,000, which represented “several
contracts a month.” (Id. §J 104.) When CW2
realized that customers were unlikely to re-
new, he marked them as “DNR” or “do not
renew” in Salesforce. (Id. 9 106.) According
to CW2, 40-50% of customers signed on
during 2020 were marked “DNR.” (Id.
9 107.) CEO Sharan was aware of these
churn risks and directed his employees “to
stop talking about churn and anything neg-
ative in general” in the lead up to the IPO.
(Id. § 109.)

Confidential Witness Six (“CW6”): CW6
was a Senior Enterprise Customer Success
Manager from the spring of 2020 until after
ON24’s IPO. (Id. 9 149.) CW6 noted that
ONZ24 took on “a lot of COVID” or “atypical,
smaller customers,” in April, May, and June
2020. (Id. § 150.) CEO Sharan would attend
the sales and client success meetings and
had a habit of “dressing people down” at
them. (Id. 9 151.) CW6 and his team would
“consistently” send reports up to the C-
Level Executives, including CEO Sharan,
about customer “Health Scores,” which
were color-coded charts of customers’
strength of engagement. (Id. 9 152.) Accord-
ing to CW6, “he became aware a customer
may churn as early as six months in
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advance.” (Id. § 153.) When churn was a
risk for a customer, he sent up these Health
Scores to executives. (Id.) CW6 noted that
the company implemented new processes to
determine when a customer was at risk of
churning and then new “ways to keep the
customer on board, such as adjusting pric-
ing.” (Id. Y 154.) Depending on the size of
the customers, CW6 noted, there might be a
specific conversation on “how to retain their
business.” (Id.)

Confidential Witness Seven (“CWT7”):
CW7 was a Customer Success Manager for
years prior to the IPO and until 2022. (Id.
9156.) According to CW7, “in the early
stages of COVID, [ON24] was signing ‘a ton’
of short-term event-based deals with sub-
scriptions of one-year or less that were
different than the typical deal ON24 signed
with customers.” (Id. § 158.) CW7 explained
that “these customers churned at a ‘super
high rate,” or a churn of “upwards of 80%.”
(Id. 9 19.) CWT also states these customers
had “a high probability of churn as early as
one month after they had signed their ini-
tial contract.” (Id.) As an example, CW7
states that out of 80—100 accounts he had in
2020, 25-30 did not renew their subscrip-
tion with ON24. (Id.) Separately, however,
CW7 stated that in 2021 20% of his custom-
ers had been marked “for high churn risk.”
(Id. 9 160.) CW7 explained that he knew
these customers had a high probability of
churning not because his customers told
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him but because he would see that a cus-
tomer “had only used the platform once
after several months, a fact which to him
was indicative of high likelihood of churn.”
(Id. 9 160.) Though most customers signed
up during the COVID influx had one-year
contracts that would be due in 2021, “there
were a handful of six-month deals.” (Id.
9161.) CWT7 recalled instances CEO Sharan
attended sales and client success meetings
and poured through the high risk and high
probability of churn accounts. (Id. §162.) Fi-
nally, CW7 stated, looking at the
projections for the first two quarters of
2021, the “high risk of churn was looming.”
(Id. g 163.)

Confidential Witness 8 (“CW8”): CW8
was a Senior Customer Success Manager
“responsible for churn.” (Id. § 20.) He ex-
plained that, out of approximately 137
customers, he estimated in 2020 that 43% of
his accounts “were going to churn or down-
sell.” (Id. § 168.) He also recalled that,
during 2020, “50% of new accounts that
were up for renewal were likely to churn.”
(Id. 9§ 168.) He then stated that, looking
ahead to 2021, he estimated that “he would
have a 30% renewal rate.” (Id.  170.) CW8
recalled an unspecified number of “in-
stances where a Company signed and then
wished to cancel their contract after only a
few months.” (Id. § 169.) This chance of
churn was known to CEO Sharan, who CW8
recalled stating that these atypical
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customers were not “ideal” but were a “rev-
enue generator.” (Id. §22.) CEO Sharan was
closely involved, attending meetings that
would last close to four hours and where
CEO Sharan would discuss even low value
accounts to determine how to deal with po-
tential churn. (Id. § 165.) CW8 felt that CEO
Sharan would “hammer” or “belittle” the
customer success managers once the cus-
tomers signed on in 2020. (Id. § 168.)

The FACCAC challenges the following six state-
ments from the Offering Documents, all of which
plaintiff challenged in its original complaint:

Statement 1 (id. § 175)%:

As of September 30, 2020, we had over
1,900 customers in more than 40 countries,
including three of the five largest global
technology companies, four of the five larg-
est U.S. banks, three of the five largest U.S.
banks, three of the five largest global
healthcare companies and three of the five
largest global industrial and manufacturing
companies, in each case measured by 2019
revenue. No single customer contributed
more than 5% of our total revenue for the
year ended December 31, 2019 or for the
nine months ended September 30, 2020. We
have a highly engaged and loyal cus-
tomer base that has allowed us to grow

4 All emphasis shown, again, originates from the FACCAC.
Plaintiff notes it only challenges the emphasized portions of the
statements; the rest is provided for context.
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our revenue with them over time, and
achieve an NRR of 147% as of September
30, 2020. Our NRR was 107% and 108% as
of December 31, 2018 and December 31,
2019, respectively.

Statement 2 (id. § 177):

Key Factors Affecting Our Performance

* % %

Annual Recurring Revenue

We believe that ARR i1s a key metric to
measure our business because it is driven
by our ability to acquire new subscription
customers and to maintain and expand our
relationship with existing subscription con-
tracts as of the measurement date,
including existing customers with expired
contracts that we expect to be renewed. Our
ARR amounts exclude professional services,
overages from subscription customers and
Legacy revenue. Our ARR was $61.2 million
as of December 31, 2018, $63.6 million as of
March 31, 2019, $67.2 million as of June 30,
2019, $70.0 million as of September 30,
2019, $76.9 million as of December 31, 2019,
$85.9 million as of March 31, 2020, $114.2
million as of June 30, 2020, and $138.9 mil-
lion as of September 30, 2020. Our
consistent ARR growth each quarter re-
flects our success in acquiring new
customers and expanding subscrip-
tions with existing customers, which
was occurring prior to the COVID-19
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pandemic and has accelerated in 2020
partly in response to the COVID-19 pan-
demic.

Statement 3 (id. § 179):

We believe we can achieve significant
growth by retaining and further pene-
trating our existing customer base with
the addition of new users and new prod-
ucts, and through upsell and cross sell.
Our multi-dimensional land and expand
model drives onboarding and allows us to
acquire customers via free trials, live demos
and continuous engagement with an effi-
cient sales and marketing investment. As
we continue to drive more actionable reve-
nue generating marketing insights, we
believe that we have a significant oppor-
tunity to further increase sales among
existing customers across different
functional and geographic depart-
ments within each respective
organization. Our ability to pursue this
opportunity will require us to scale our sales
and marketing organizations and otherwise
Increase our operating expenses, and we
may not be successful on the timetable we
anticipate, or at all, for any number of rea-
sons, which may cause our results to vary
from period to period.

Statement 4: (id. § 181):

We may not be able to sustain our recent
revenue growth rate in the future.
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For the year ended December 31, 2019, our
revenue increased by 8% as compared to the
year ended December 31, 2018. We have ex-
perienced significant revenue growth
during 2020, with our revenue increasing by
59% for the nine months ended September
30, 2020 as compared to the nine months
ended September 30, 2019. Our recent rev-
enue growth has been significantly
impacted by an increasing demand for
our platform and products following
the onset of the COVID-19 pandemic
and resulting precautionary measures.
As the impact of COVID-19 lessens,
there may be reduced demand for our
platform, and our revenue growth rate
may decline. If these new customers
elect not to continue their subscriptions
as the impact of COVID-19 lessens, our
business, financial condition and re-
sults of operations would be harmed.

Statement 5: (id. § 182):

Our quarterly results may fluctuate sig-
nificantly and may not fully reflect the
underlying performance of our busi-
ness.

Our quarterly results of operations and fi-
nancial condition may vary significantly in
the future, and period-to-period compari-
sons may not be meaningful. Accordingly,
the results of any one quarter should not be
relied upon as an indication of future per-
formance. Our quarterly results of
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operations and financial condition may fluc-
tuate as a result of a variety of factors,
many of which are outside of our control and
may not fully reflect the underlying perfor-
mance of our business. For example, our
revenue and revenue growth rate may
decline in future periods compared to
2020 as the impact of COVID-19 lessens.
Further, because we generally invoice our
customers at the beginning of the contrac-
tual terms of their subscriptions to our
solutions, our financial condition reflects
deferred revenue that we recognize ratably
as revenue over the contractual term. If
fewer new enrollments or renewals oc-
cur as the impact of COVID-19 lessens,
our cash and deferred revenue as of fu-
ture dates may decrease. Fluctuation in
quarterly results may negatively impact the
value of our securities. Factors that may
cause fluctuations in our quarterly re-
sults or operations include:

o Our ability to retain and expand
customer usage;

o Our ability to attract new custom-
ers.

Statement 6: (id. § 183):

Failure to attract new customers or re-
tain, expand the usage of, and upsell
our products to existing customers
would harm our business and growth
prospects.
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We derive, and expect to continue to derive,
a significant portion of our revenue and
cash flows from sales of subscriptions to our
products. As such, our business depends on
our ability to attract new customers and to
maintain and expand our relationships with
our existing customers, including by ex-
panding their wusage and upselling
additional solutions. Our business is largely
subscription-based, and customers are not
obligated to and may not renew their sub-
scriptions after their existing subscriptions
expire. As a result, customers may not
renew their subscriptions at the same
rate, increase their usage of our solu-
tions or purchase subscriptions for
additional solutions, if they renew at
all. Renewals of subscriptions may de-
cline or fluctuate because of several
factors, such as dissatisfaction with
our solutions or support, a customer no
longer having a need for our solutions
or the perception that competitive prod-
ucts provide better or less expensive
options. In order to grow our business, we
must continually add new customers and
replace customers who choose not to con-
tinue to use our platform. Any decrease in
user satisfaction with our solutions or sup-
port may result in negative online customer
reviews and decreased word-of-mouth refer-
rals, which would harm our brand and our
ability to grow.
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In addition to striving to attract new
customers to our platform, we seek to
expand the usage of our solutions by
our existing customers by increasing
the number of departments, divisions
and teams that use our solutions within
each of our customers. If we fail to ex-
pand the usage of our solutions by
existing customers or if customers fail
to purchase other solutions from us, our
business, financial condition and re-
sults of operations would be harmed.

Again, plaintiff does not allege that these six
statements were misleading on their own. Instead,
plaintiff argues that the challenged statements were
misleading when made because they failed to disclose

that:

a.

Beginning with the onset of the COVID-19
pandemic in March 2020, the Company’s
customer base had transitioned from care-
fully courted, enterprise customers to a
growing influx of SMB customers, which
historically did not have good retention
rates, that entered into short-term and/or
single event-based deals with subscriptions
of one-year or less (id. 4 176(a))

It was known at the Company prior to the
IPO that a material amount of “atypical” or
“COVID” customers entered into subscrip-
tions for short-term use or single events and
many other customers had expressly in-
formed members of ON24’s sales and
customer service teams in 2020 that they
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were going to downsell or not renew their
subscriptions when they came due (id.

1 176(b))

It was known at the Company prior to the
IPO that a material amount of services that
enterprise customers added during the
COVID-19 pandemic were or would be sub-
ject to downsell (id. § 176(c))

Because the Company entered into sub-
scription deals during this time period with
terms less than one-year, including six-
month subscriptions, atypical subscriptions
began to churn prior to the IPO (id.
9 176(d))

The material churn, e.g., lack of loyalty,
that had occurred prior to the IPO and was
knowingly going to continue and amplify af-
ter the IPO was reported prior to the IPO
through an indicator in the Company’s
Salesforce computer program, generated
into reports for management, and discussed
with management, including Defendant
Sharan, at sales meetings and company-
wide all hands meetings (id. § 176(e))

The fact that a material amount of custom-
ers were not using the platform or only used
it once, e.g., were not highly engaged, was
also captured prior to the IPO through the
Company’s Totango computer program,
which tracked every interaction with the
Company’s customers, and Totango calcu-
lated a “Health Score” based on this “use”
matrix. The Health Scores like reports
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generated through Salesforce, were dis-
cussed with management, including
Defendant Sharan, because it indicated
that these customers were or would be
downselling their subscriptions or not re-
newing their subscription. (Id. § 176(f).)

II. LEGAL FRAMEWORK

The Court incorporates the legal standard from
its Previous Order. The legal standards under Fed. R.
of Civ. P. 8 and 12(b)(6) are well-known and not in
dispute.

ITI. ANALYSIS
A. SECTION 11

Plaintiff again alleges that the six statements
challenged are all misleading for the same reason.
During the first nine months of 2020, in response to
the COVID-19 pandemic, ON24 changed its business
strategy to pursue one-year contracts with atypical
customers that it knew by the time of its IPO, in Feb-
ruary 2021, would not renew their subscriptions.
Because the resulting customer churn was material,
plaintiffs argue that defendants violated Section 11
by failing to inform potential investors of this already
existing risk. Defendants again respond that plain-
tiff’s Section 11 claim should be dismissed because its
theory of the case is: (1) internally inconsistent; (2)
belied by ON24’s actual customer and revenue met-
rics at the end of 2021; and (3) sufficiently covered by
ON24’s risk factors. The Court examines each.

First, under Rule 8’s plausibility standard, the
FACCAC must “contain adequate factual allegations
to plausibly infer” that defendants intentionally
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misled its potential investors in the lead up to the
IPO. Eclectic Properties East, LLC v. Marcus & Mil-
lichap Co., 751 F.3d 990, 994 (9th Cir. 2014). In
Eclectic Properties, the Ninth Circuit upheld a dismis-
sal under Rules 8 and 9. Id. at 995. Plaintiffs there
alleged that defendants sold them property for $30.1
million when the property was in fact only worth
$11.1 million. Id. at 998. The Ninth Circuit found that
plaintiffs there had not pled sufficient factual allega-
tions to demonstrate that defendants had defrauded
or misled them for two reasons. Id. First, plaintiffs’
theory of the case was implausible because it ignored
the more innocent explanation that real estate prices
are variable, which was especially true when coupled
with the fact that “the culminating events that
harmed Plaintiffs took place in the midst of a deep
national recession that seriously affected the real es-
tate market.” Id. Second, plaintiffs alleged that
defendants had initially bought the disputed property
for $20.3 million but then claimed, with no factual
support, that its true market value was only $11.1
million. Id. at 999. Because plaintiffs’ allegations
about the value of the real estate were inconsistent,
the Ninth Circuit struck them.

So too here. The problem with the FACCAC, to
start, is that it is “internally inconsistent” and itself
undermines plaintiff’s theory of the case, rendering it
implausible. See Orellana v. Mayorkas, 6 F.4th 1034,
1043 (9th Cir. 2021) (citing Eclectic Properties, 751
F.3d at 998). The FACCAC is impermissibly incon-
sistent or vague on three accounts: the estimates of
how many customers churned; when those customers
were alleged to have churned; and whether there was
actual turnover or just churn risk.



25a

Plaintiff’s allegations about how many custom-
ers churned in the lead up to the IPO varies wildly.
CW2 initially states that 80% of the customers he ac-
quired during the COVID-pandemic told him they
would not renew. He then turns around and says that
actually 40-50% of his COVID-era customers were a
churn risk, half of what he initially claimed. Later, he
states that he signed up three to five new contracts a
day during the COVID influx, which would mean he
was signing up 60—100 customers in a month in 2020.
This is despite the fact that he initially states he only
had 100-150 customers in 2020. More importantly, of
these new customers, CW2 states that only “several”
a month were churn risks, rather than the 80% (or
even 40-50%) he initially states.

CW7 fares no better. Much like CW2, CW7 ini-
tially states that he saw 80% of his atypical, COVID-
driven customers churn. He then states that, out of
his 80-100 accounts, 25-30 churned, which means
that overall he alleges he saw a 30% churn rate, sig-
nificantly lower than the 80% figure might suggest.
Even this turns out to be inconsistent, however, be-
cause CW7 later concludes that only 20% of his
customers were forecast as a high risk of churn for
2021.

CWS8 is initially more specific: he states that ex-
actly 43% of his 137 customers were at a risk for
churn. In the very next line, however, he states that
1t was actually 50% of his customers that would
churn. He then concludes his testimony by claiming
that, in 2021, he expected that only 30% of his cus-
tomers would renew, which means that he was
expecting a 70% turnover rate.



26a

It is not clear from the FACCAC when ON24 ac-
tually experienced this allegedly significant customer
churn. CW2 states that he noticed “instances” of 40—
50% churn but does not clarify when those instances
occurred or how long they lasted. (Id. § 103.) He also
states that he received an “influx” of atypical, one-
year contracts from March to May and then June to
July of 2020, which means that these accounts would
not be up for renewal until March of 2021 at earliest.
(Id. 9103.) In other words, these customers would not
actually churn until after the February 2021 IPO.
Thus, the Court considers ultimately whether a
known trend was-then established. CW7 states that
75-80% of his atypical customers churned, without
specifying when, but then later states that all of his
2020 contracts would not be renewed until 2021 at
earliest and that in 2021 he only expected a 20%
churn rate. (Id. § 160.) CW8 only worked at ON24
from September 2019 to November 2020, yet suggests
that he knew his atypical accounts would not renew
in the first quarter of 2021.

Moreover, there is too much inconsistency to
demonstrate that ON24 was experiencing actual
churn versus a risk of churn in the lead up to the Feb-
ruary 2021 TPO. Again, CW2 states that he noticed
“Instances” of actual churn at some unspecified time
but also that 80% of accounts told him they were at a
risk of churn. CW7 stated that 25-30 of his customers
did not renew, again without clarifying when they
cancelled their subscriptions, but also that the great
majority of accounts were one-year contracts that
would not come up until 2021 and only a handful of
customers signed up for six-month deals. He later also
states that only 20% of his customers were marked as
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a churn risk in 2021. Finally, CW8 stated that 43—
50% of his accounts were going to churn but also left
in late 2020, well before the February 2021 IPO and
when these accounts would actually come up for re-
newal.

As in Eclectic Properties, the Court is not re-
quired to accept such internally inconsistent and
vague allegations, especially when coupled with the
fact that subscriptions for the types of digital services
ON24 provides are variable and this surge in business
occurred for ON24 in the midst of the historic uncer-
tainty surrounding the COVID-19 pandemic. While
the Court understands that recollections vary and
memories can be imprecise without documents to re-
fresh recollections, the picture painted by plaintiffs’
confidential witnesses at best reflects a “risk” of
churn. According to the confidential witnesses, churn
varied from 20% to 80% of atypical customers. The
FACCAC never attempts to estimate the number of
atypical customers throughout company, though the
confidential witnesses give numbers that range from
25 customers in the year to 60-100 subscribers a
month in 2020. It is not clear, from the testimony,
that any of these customers actually churned in 2020.
In fact, most of the confidential witnesses acknowl-
edged that ON24 signed its COVID-driven, atypical
customers starting in March to July of 2020. (Id. q 22,
103, 176(a).) This is consistent with plaintiff’s theory
of the case—that the atypical, COVID-driven cus-
tomer influx did not start until March 2020. (Id.
9176(a).) Aside from the “handful” of customers who
signed six-month contracts, the great majority of
these atypical customers then would not have come
up for renewal until after the February 2021 IPO.
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This renders at least a part of plaintiffs’ theory of the
case—that by the February 2021 IPO, ON24 was al-
ready facing material customer churn—implausible.

Plaintiff initially responds that the confidential
witness testimony establishes that 10% of ON24’s
customer base churned before the IPO. (Citing FAC-
CAC 99 102-03.) The argument is contradicted by
plaintiff's own complaint. CW2, in this part of the
FACCAC, states that his team represented 25% of
ON24’s business. (Id. § 102.) He then states that he
noticed “instances” of 40-50% churn “among his
customers,” while clarifying that he signed his one-
year, COVID-driven contracts in March of 2020 at
earliest. (Id. § 103 (emphasis supplied).) Plaintiff mul-
tiplies the 40% instances CW2 noticed at some
indeterminate time to the 25% of ON24’s business his
team represented to come up with the claim that 10%
of ON24’s customers churned pre-IPO. CW2, how-
ever, neither states that the 40-50% churn occurred
throughout his team (simply within his own customer
base), when the 40-50% churn occurred (just that he
signed up these one-year contracts starting in March
of 2020, which suggests they would not come up until
March 2021 at earliest), and how many customers ac-
tually churned (only that there were instances of such
churn).

Plaintiff then argues that the figures presented
by its confidential witnesses are estimates and de-
fendants place too much emphasis on the figures
given. As noted above, some inconsistency, especially
at the motion to dismiss stage, is not dispositive.
Here, however, the level of inconsistency is pervasive
and, thus, decisive. It calls into question plaintiff’s en-
tire case. Plaintiff’s reliance on Glazer Capital



29a

Management, L.P. v. Forescout Technologies, Inc., 63
F.4th 747 (9th Cir. 2021) is for that reason inapt. In
Glazer Capital, defendants took issue with one confi-
dential witness’s estimates not because they were
internally inconsistent but because they argued that
plaintiff had not established his personal knowledge
of them. Id. at 771. The Ninth Circuit disagreed be-
cause, given that confidential witness’s title, it was
plausible that he would have the requisite knowledge
even if his “estimates might not be 100% perfect.” Id.
at 772. Glazer Capital says nothing about the type of
internal inconsistencies present in the FACCAC.

Second, inconsistencies aside, plaintiff’s theory
that ON24 was either already experiencing, or knew
1t would encounter, material customer churn by its
February 2021 IPO faces an even bigger hurdle—it is
completely contradicted by what actually happened to
ON24 in 2021. According to plaintiff, anywhere from
20-80% of the atypical, COVID-driven customers de-
cided not to renew their one-year contracts,
sometimes as much as six months in advance. ON24,
under this theory, should have seen a noticeable, if
not dramatic, decline in customers by the end of 2021
when these contracts came up for renewal. The oppo-
site is true. ON24’s customer base grew from 1,994
customers in 2020 to 2,122 customers by the end of
2021. (Dkt. No. 105-7 at 3.) Its ARR increased from
$138 million in September 2020 to $171 million by De-
cember 2021, a 12% year-over-year increase. (Id. at
2.) These hard figures render plaintiff’s vague allega-
tions of actual churn or churn risk in the lead up to
the February 2021 IPO implausible. They suggest not
that ON24 materially misled investors but instead
that CEO Sharan’s careful, if at times abrasive,
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analysis of churn risk served to convince its customers
not to cancel their subscriptions after one year. Plain-
tiffs own complaint is consistent with this more
innocent explanation: Several confidential witnesses
noted that the CEO closely monitored churn risk to
find “potential ways to keep the customer on board”
or have a conversation with a customer on “how to re-
tain their business.” (FACCAC 9 154.)

Plaintiff’s reliance on In re Twitter, Inc. Securi-
ties Litig., 2020 WL 4187915 (N.D. Cal. Apr. 17, 2020),
does not convince otherwise. There, Judge Tigar ruled
that, even if Twitter accurately reported its user en-
gagement metrics as they existed during an investors’
call, it could not overcome plaintiffs’ securities fraud
claim because it falsely gave the impression that this
trend “has already turned around” when it was in fact
negative. Id. at *9. Judge Tigar clarified that it did
not matter that the numbers Twitter reported at the
time were accurate because plaintiffs were specifi-
cally challenging Twitter’s statement that the “trend
has already turned around.” Id. at *10. By failing to
disclose the fact that the actual trend was declining,
Twitter’s positive spin made otherwise accurate sta-
tistics misleading. Id. The problem for plaintiff here
is that what ON24’s 2021 metrics demonstrate is not
that they placed a positive spin on a negative trend
but rather that plaintiff has spun an implausibly neg-
ative story from an incontrovertibly positive trend.

Third, though plaintiff’s case is explicitly hinged
on the actual churn or churn risk that allegedly ex-
isted at the time of the February 2021 IPO, it also
implicitly raises the claim that ON24 misled potential
investors by promising that ON24’s business would
not simply grow post-IPO but continue to grow at the
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same explosive rate. For example, the FACCAC al-
leges that, by discussing ON24’s success in 2020,
defendants misled potential investors. (FACCAC
9178.) None of the challenged statements, however,
promise that ON24 would continue to acquire custom-
ers or grow its revenue at the same pre-IPO rate. As
the Court found in its Previous Order, statements like
“we believe we can achieve significant growth by re-
taining and further penetrating our existing customer
base,” for example, are not actionable promises with-
out more particularized allegations that the
underlying metrics are deceiving. (Previous Order at
16.) Plaintiff concedes that it is not challenging de-
fendants’ reported 2021 customer base and revenue.
Without such an allegation, these statements do not
amount to a promise that ON24 would sustain its
2020 level of growth.

More importantly, defendants’ detailed disclo-
sures warn of the very risks that plaintiff claims
ON24 failed to disclose. The Risk Factors state:

Our recent revenue growth has been significantly
impacted by an increasing demand for our plat-
form and products following the onset of the
COVID-19 pandemic and resulting precaution-
ary measures. As the impact of COVID-19
lessens, there may be reduced demand for our
platform, and our revenue growth rate may de-
cline.

* % %

our revenue and revenue growth rate may decline

in future periods compared to 2020 as the impact
of COVID-19 lessens.
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* % %

Renewals of subscriptions may decline or fluctu-
ate because of several factors, such as
dissatisfaction with our solutions or support, a
customer no longer having a need for our solu-
tions or the perception that competitive products
provide better or less expensive options.

(FACCAC 9 181-83.)

Defendants adequately disclosed that, as COVID
cooled, their customer acquisition and rate of growth
might cool as well. This is precisely what ON24’s 2021
metrics demonstrate happened. “Plaintiffs cannot use
the benefit of 20-20 hindsight to turn management’s
business judgment into securities fraud.” Glazier
Capital, 63 F.4th at 782 (quoting In re Worlds of Won-
der Sec. Litig., 35 F.3d 1407, 1419 (9th Cir. 1994)).

As alleged, plaintiff’s theory of the case is inter-
nally inconsistent, rendered implausible by the
uncontroverted reports of ON24’s growth post-IPO,
and, in any case, covered by ON24’s detailed disclo-
sures. Because the Court previously gave plaintiff
leave to amend, and plaintiff merely restated many of
the same statements without meaningfully engaging
with ON24’s 2021 metrics and risk disclosures, any
further opportunity to amend would be futile. See In
re Fritz Companies Securities Litig., 282 F.Supp.2d
1105, 1109 (N.D. Cal. 2003) (finding that it may be
appropriate to deny leave to amend where the pro-
posed amendment merely restates the same facts
using different language).

For that reason, the motion to dismiss 1is
GRANTED WITH PREJUDICE.
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B. RISK FACTORS

The Court incorporates its legal analysis about
the adequacy of risk factors from its Previous Order.
(Previous Order 21-22.) Plaintiff challenges three
risk factors, Statement Nos. 4-6. Again, plaintiff’s
challenge to each of these risk factors is that ON24
knew it faced material customer churn and did not
disclose that information to potential investors. Be-
cause the plaintiff has not put forth sufficient facts to
make that theory plausible, its claims against these
risk factors once again fail. For the reasons stated
above, further amendment would be futile.

For that reason, the motion to dismiss on this
ground is GRANTED WITH PREJUDICE.

C. ITEMS 303 AND 305

The Court set out the standard Items 303 and
105 of SEC Regulations S-K in its Previous Order.
(Previous Order at 24.) Once again, because plaintiff
has not provided sufficient factual support for its
claim that ON24 was experiencing significant cus-
tomer churn or risk of churn, it has not met its burden
of demonstrating that ON24 violated its duty to dis-
close under either Item. This is, again for the reasons
stated above, not a defect that can be solved by
amendment.

For that reason, the Court GRANTS the motion to
dismiss as to these Items WITH PREJUDICE.

D. SECTION 15

Because plaintiff has not stated a primary claim
under Section 11, its Section 15 claim also fails. In re
Wells Fargo Mortgage-Backed Certificates Litig., 712
F.Supp.2d 958, 969 (N.D. Cal. 2010) (internal citation
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omitted). The Court therefore GRANTS the motion to
dismiss WITH PREJUDICE on this claim.

IV. CONCLUSION

For the reasons stated above, Underwriter De-
fendants’ motion for joinder is GRANTED. Defendants’
motion to dismiss is GRANTED WITH PREJUDICE.
Plaintiff has once again failed to put forth a sufficient
factual foundation for its central theory of omission—
that ON24 knew it faced material customer churn at
the time of its IPO and omitted to tell its potential
investors. Because plaintiff was previously given
leave to amend and has failed to add anything other
than internally inconsistent and conclusory facts in
support, further amendment would be futile.

This terminates Dkt. Nos. 105 and 106.
The clerk of the court shall close the action.
IT IS SO ORDERED.

Date: March 5, 2024 /s/ Yvonne Gonzalez Rogers
YVONNE GONZALEZ ROGERS
United States District
Court Judge
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APPENDIX C

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

IN RE ON24, INC. Case No.:
SECURITIES LITIGATION 4:21-cv-8578-YGR

ORDER (FRANTING
THE MOTION TO
DisMiss

ORDER (FRANTING
THE MOTION FOR
JOINDER

Re: Dkt. Nos. 83
and 85

Lead plaintiff Leadersel Innotech ESG brings
this putative class action against ON24, Inc. (“Corpo-
rate Defendant”), Sharat Sharan, Steven Vattuone,
Irwin Federman, Denise Persson, Holger Staude,
Dominique Trempont, Barry Zwarenstein (together,
“Individual Defendants”), and Goldman Sachs & Co.
LLC, J.P. Morgan Securities LL.C, KeyBanc Capital
Markets Inc., Robert W. Baird & Co. Incorporated,
Canaccord Genuity LL.C, Needham & Company, LLC,
Piper Sandler & Co., and William Blair & Company,
L.L.C (together, “Underwriter Defendants”). Corpo-
rate Defendant, Individual Defendants, and
Underwriter Defendants are collectively referred to
as defendants.

In summary, the Consolidated Class Action
Complaint (Dkt. No. 80, “CCAC”) alleges violations of
the Securities Act of 1933 (“Securities Act”) in
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connection with the initial public offering (“IPQO”) of
ONZ24 which is a cloud-based digital experience plat-
form that enables businesses to convert customer
engagement into revenue through interactive webi-
nars, virtual events, and multimedia content
experiences. (CCAC § 26.) The CCAC challenges thir-
teen statements made in the registration statement
and prospectus issued in advance of ON24’s IPO.
Plaintiff alleges that defendants did not disclose how
a changed business strategy led them to recruit short-
term subscribers in the lead-up to the IPO to the det-
riment of initial investors post-IPO. The CCAC
contains strict liability and negligence claims under
Section 11 of the Securities Act and violations of Sec-
tion 15 of the Securities Act and Items 105 and 303 of
Regulation S-K of the Securities and Exchange Com-
mission (“SEC”).

Defendants move to dismiss on the grounds that
(1) none of the statements are materially false or mis-
leading and (i1) without a primary violation of Section
11, the Section 15 claim must also fail. (Dkt. No. 83,
“MTD.”)! In addition, Underwriter Defendants seek

1 Defendants have also filed a request for judicial notice
and present eight documents in support thereof. (Dkt. No. 84.)
For each, defendants request either judicial notice or incorpora-
tion of the document by reference. Plaintiff generally does not
oppose this request. (Dkt. No. 86, “Opp.” at 8.) To the extent the
request is granted, the Court does not take judicial notice for the
truth asserted within the documents. Khoja v. Orexigen Thera-
peutics, Inc., 899 F.3d 988, 999 (9th Cir. 2018). Judicial notice is
appropriate for “adjudicative fact[s]” that “can be accurately and
readily determined from sources whose accuracy cannot reason-
ably be questioned.” Fed. R. Evid. 201(a)—(b). The request
includes notice of eight exhibits: (1) ON24’s Registration State-
ment, filed with the SEC on January 8, 2021, and amended on
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to join the motion to dismiss (Dkt. No. 85). Having
carefully considered the papers submitted, the plead-
ings in this action, the argument presented at the
March 27, 2023, hearing, and for the reasons set forth
below, the Court hereby GRANTS both Underwriter
Defendants’ joinder motion and defendants’ motion to
dismiss with leave to amend.

I. BACKGROUND
A. FACTUAL BACKGROUND

The CCAC and judicially-noticed documents al-
lege as follows:

ON24 is a corporation headquartered in San
Francisco, California that provides a cloud-based dig-
ital experience platform for interactive webinars,
virtual events, and multimedia content experiences.
(CCAC Y 26.) Founded in 1998 by co-founder and CEO
Sharat Sharan, ON24 helps companies turn customer
engagement into revenue by turning end-user data
into buying signals and behavioral insights. (Id. q 53.)
The corporation derives its revenue from subscrip-
tions to its various products. (Id. 9 53, 56.) As a
subscription-based company, ON24 must attract new

January 25, 2021; (2) ON24’s Prospectus, filed on February 4,
2021; (3) ON24’s March 17, 2021, Form 8-K; (4) ON24’s May 12,
2021, Form 8-K; (5) ON24’s August 10, 2021, Form 8-K; (6)
ON24’s November 9, 2021, Form 8-K; (7) ON24’s February 28,
2022, Form 8-K; and (8) ON24’s March 14, 2022, Form 10-K. Ju-
dicial notice of SEC filings is appropriate. Metzler Inv. GMBH v.
Corinthian Colls., Inc., 540 F.3d 1049, 1064 n.7 (9th Cir. 2008).
Moreover, the CCAC incorporates by reference Exhibits 1, 2, 6,
and 7. See Khoja, 899 F.3d at 1002 (holding that a court may
consider a document incorporated if the complaint necessarily
relies on it and no party questions its authenticity).
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customers or upsell existing customers by selling
them new subscriptions. (Id. § 56.) The subscription
agreements are primarily annual and billed in ad-
vance. (Id. 9 57.)

With the onset of the COVID-pandemic and the
increased need for cloud-based platforms to conduct
virtual meetings, ON24 experienced explosive
growth. (Id. 9 7, 59.) ON24 told investors this was
“partly in response to the COVID-19 pandemic.” (Id.
9 66.) For example, in the nine months after Septem-
ber 30, 2020, ON24’s revenue increased by 59% as
compared to the year before. (Id. 9 60.) Its customer
base increased from 760 customers as of December 31,
2015, to over 1,900 customers as of September 30,
2020. (Id. § 61.) Annual recurring revenue (“ARR”)—
which is driven by ON24’s ability to acquire new cus-
tomers and to maintain and expand its relationship
with existing ones—grew similarly, with $61.2 mil-
lion ARR reported as of December 31, 2018, to $138.9
million as of September 30, 2020. (Id. 4 63.) Finally,
during the pandemic ON24’s net retention rate
(“NRR”)—which reflects ON24’s recurring revenue
from existing customers—also grew. (Id. 9 64.)

In the three quarters preceding the IPO—the
quarters ending on June 30, 2020, September 30,
2020 and December 31, 2020—ON24 changed its
business model. (Id. ] 9.) ON24 began to enroll new
customers that were atypical. Many were small- to
medium-sized businesses (“SMB”) or otherwise atypi-
cal customers that wanted to use ON24’s platform for
one-time events. (Id. 9§ 9.) These “quick fixes” still re-
quired one-year subscriptions. (Id. § 114.)
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Five former employees, set out here as confiden-
tial witnesses, describe how ON24 started to pursue
new customers. (Id. § 72.) The employees explain that
there were monthly calls, attended regularly by the
Individual Defendants, to discuss customer acquisi-
tion and retention. (Id. 9y 84-85.) One employee
“recalled that during the COVID-19 pandemic, ON24
signed up anybody and everybody regardless [of
whether] they were considered to be a good customer
for the Company.” (Id. q 88.) Internal pressure “to
meet quotas in the face of increased pressure and de-
clining demand” existed. (Id. § 113.) Much of this
pressure was “centered around” the company going
public. (Id. 9 138.)

Employees were required to track clients’ expec-
tation for renewal, a metric internally known as
“churn.” (Id. Y 92.) Once the COVID-19 pandemic re-
strictions began to ease, one employee stated that
there was a “dramatic decline in demand.” (Id. § 98.)
Employees noticed high churn among customers be-
cause ON24 was a pandemic purchase. (Id. § 100.) In
this regard, ON24 experienced customer-churn in
three ways: clients were using ON24’s products only
as a temporary solution; customers were not renewing
one-time purchases; and customers were electing to
“down sell,” or remove features from their subscrip-
tion. (Id. 9 101.) One employee recalled that
customers would tell him as much as six months in
advance that they planned to cancel their subscrip-
tions. (Id. § 102.) Before the TPO, during the winter of
2020, demand “really dropped off” because of “market
saturation” and “uncertainty regarding COVID-19.”
(Id. 9 125.) ON24 had already known, before COVID-
19 hit, that SMB customers had high churn but the
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pandemic “amplified things.” (Id. § 106.) The concerns
with customer turnover were discussed at the
monthly meeting with the Individual Defendants. (/d.
9 103.) Defendant Sharan closely monitored the per-
formance of the sales team. (Id. 9 141.)

On February 3, 2021, ON24 conducted its IPO,
in which it sold 8,560,930 shares of common stock to
the public at $50.00 a share. (Id. § 67.) The IPO was
conducted pursuant to, and the sale of ON24 stock
was solicited by, several documents that were filed by
ON24 and the Underwriter Defendants with the SEC,
including (1) a January 8, 2021, registration state-
ment with a January 25, 2021, amendment, which
was declared effective by the SEC on February 2, 2021
(the “Registration Statement”) and (ii) a February 4,
2021, final prospectus (the “Prospectus” and, together
with the Registration Statement, the “Offering Docu-
ments”). (Id. ¥ 69.)

B. CHALLENGED STATEMENTS

Plaintiff challenges thirteen statements con-
tained in the Offering Documents as misleading.
Specifically, they read:

Statement 1 (id. 9 144)2:

As of September 30, 2020, we had over
1,900 customers in more than 40 countries,
including three of the five largest global
technology companies, four of the five larg-
est U.S. banks, three of the five largest U.S.
banks, three of the five largest global

2 All emphasis shown is original to the CCAC. Plaintiff
notes it only challenges the emphasized portions of the state-
ments; the rest is provided for context.
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healthcare companies and three of the five
largest global industrial and manufacturing
companies, in each case measured by 2019
revenue. No single customer contributed
more than 5% of our total revenue for the
year ended December 31, 2019 or for the
nine months ended September 30, 2020. We
have a highly engaged and loyal cus-
tomer base that has allowed us to grow
our revenue with them over time, and
achieve an NRR of 147% as of September
30, 2020. Our NRR was 107% and 108% as
of December 31, 2018 and December 31,
2019, respectively.

Statement 2 (id. 9 145):

Growing base of customers across verti-
cals. We have a large and diverse set of
customers across a broad set of indus-
tries. We have grown our customer base
from approximately 760 customers as of
December 31, 2015 to over 1,900 custom-
ers in more than 40 countries as of
September 30, 2020, including three of the
five largest global technology companies,
four of the five largest U.S. banks, three of
the five largest global industrial manufac-
turing companies, in each case measured by
2019 revenue. We intend to leverage our
land and expand model to further pen-
etrate customers across these verticals.

Statement 3 (Id. § 146):

Key Factors Affecting Our Performance
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* % %

Annual Recurring Revenue

We believe that ARR is a key metric to
measure our business because it is driven
by our ability to acquire new subscription
customers and to maintain and expand our
relationship with existing subscription con-
tracts as of the measurement date,
including existing customers with expired
contracts that we expect to be renewed. Our
ARR amounts exclude professional services,
overages from subscription customers and
Legacy revenue. Our ARR was $61.2 million
as of December 31, 2018, $63.6 million as of
March 31, 2019, $67.2 million as of June 30,
2019, $70.0 million as of September 30,
2019, $76.9 million as of December 31, 2019,
$85.9 million as of March 31, 2020, $114.2
million as of June 30, 2020, and $138.9 mil-
lion as of September 30, 2020. Our
consistent ARR growth each quarter re-
flects our success in acquiring new
customers and expanding subscrip-
tions with existing customers, which
was occurring prior to the COVID-19
pandemic and has accelerated in 2020
partly in response to the COVID-19 pan-
demic.

Statement 4 (id. § 149):
Our Growth Strategy
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We intend to drive the growth of our busi-
ness and the adoption of our solutions by
executing the following strategies:

o Expand within existing customers. We
believe we can achieve significant or-
ganic growth by expanding
penetration of our existing customer
base. Our land and expand model
drives expansion of new subscrip-
tions within our existing customer
base by selling subscriptions to ad-
ditional parts of existing
customers’ organizations, expand-
ing into new regional divisions and
upselling new solutions. In addition,
we are developing new applications for
our platform, including partners train-
ing and employee recruiting and forms
of indirect marketing, such as educa-
tion, enrollment and  benefits
programs.

Statement 5 (id. § 150):

Businesses today primarily use automated
solutions, such as digital advertising and
email, for marketing. While these auto-
mated solutions reach large numbers of
prospective customers, they have generally
failed to deepen customer engagement be-
cause they were designed with the simple
purpose of pushing marketing messages in
one direction—from the business to the pro-
spective customer. For businesses to
succeed, we believe their sales and
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marketing strategies must evolve from the
era of automation to the era of engagement.
Our platform provides an innovative way
both to scale the digital marketing and
deepen prospective customer engagement.
We believe our opportunity to help busi-
nesses convert digital engagement into
revenue will continue to grow as indus-
tries modernize their sales and
marketing processes, which has been
accelerated by the COVID-19 pandemic.

Statement 6 (id. § 151):

The terms of our subscription agreements
are primarily annual and, to a lesser extent,
multi-year. We bill for the full term in ad-
vance or on an annual or monthly basis,
depending on the terms of the agreement.
We recognize subscription revenue ratably
over the term of the subscription period be-
ginning with the date customers are
granted access to our platform. Our con-
tracts typically require payments in annual
installments. We have seen an increase
in the proportion of multi-year sub-
scriptions as the number of larger
customers has increased. Customers
with multi-year subscription agreements
accounted for 21% and 27% of ARR as of De-
cember 31, 2018 and September 30, 2020,
respectively. See “—Key Business Met-
rics—Annual Recurring Revenue” for

further information regarding how we cal-
culate ARR.
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Statement 7 (id. § 152):

We intend to continue to focus on the ac-
quisition of new customers with 2,000 or
more employees, or Enterprise custom-
ers, and to expand the usage of our
platform within these larger accounts.
We follow a named account coverage ap-
proach with aligned account teams,
including sales, account management and
customer success. After establishing a cus-
tomer relationship with a business unit of
an Enterprise, we seek to expand to new
business units, divisions, departments and
geographic regions, as well as increase sub-
scriptions to additional products, which we
refer to as “attachments,” and expand prod-
uct use cases.

Statement 8 (id. § 153):

We believe we can achieve significant
growth by retaining and further pene-
trating our existing customer base with
the addition of new users and new prod-
ucts, and through upsell and cross sell.
Our multi-dimensional land and expand
model drives onboarding and allows us to
acquire customers via free trials, live demos
and continuous engagement with an effi-
cient sales and marketing investment. As
we continue to drive more actionable reve-
nue generating marketing insights, we
believe that we have a significant oppor-
tunity to further increase sales among
existing customers across different
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functional and geographic depart-
ments within each respective
organization. Our ability to pursue this
opportunity will require us to scale our sales
and marketing organizations and otherwise
increase our operating expenses, and we
may not be successful on the timetable we
anticipate, or at all, for any number of rea-
sons, which may cause our results to vary
from period to period.

Statement 9 (id. § 157):

Investing in our common stock involves
risks, which are discussed more fully under
“Risk Factors.” You should carefully con-
sider all the information in the prospectus,
including under “Risk Factors,” before mak-
ing an investment decision. These risks
include, but are not limited to, risks re-
lating to:

o Our ability to sustain our recent
growth rate in the future, attract
new customers and expand sales to
existing customers;

e Fluctuation in our performance,
our history of net losses and ex-
pected increases in our expenses;

o Competition and technological de-
velopment in our markets and any
decline in demand for our solu-
tions or generally in our markets;
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) Our ability to expand our sales and
marketing capabilities and other-
wise manage our growth;

o The impact of the COVID-19 pan-
demic.

Statement 10 (id. § 158):

We may not be able to sustain our recent
revenue growth rate in the future.

For the year ended December 31, 2019, our
revenue increased by 8% as compared to the
year ended December 31, 2018. We have ex-
perienced significant revenue growth
during 2020, with our revenue increasing by
59% for the nine months ended September
30, 2020 as compared to the nine months
ended September 30, 2019. Our recent rev-
enue growth has been significantly
impacted by an increasing demand for
our platform and products following
the onset of the COVID-19 pandemic
and resulting precautionary measures.
As the impact of COVID-19 lessens,
there may be reduced demand for our
platform, and our revenue growth rate
may decline. If these new customers
elect not to continue their subscriptions
as the impact of COVID-19 lessens, our
business, financial condition and re-
sults of operations would be harmed.

Statement 11 (id. 9 159):

Our quarterly results may fluctuate sig-
nificantly and may not fully reflect the
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underlying performance of our busi-
ness.

Our quarterly results of operations and fi-
nancial condition may vary significantly in
the future, and period-to-period compari-
sons may not be meaningful. Accordingly,
the results of any one quarter should not be
relied upon as an indication of future per-
formance. Our quarterly results of
operations and financial condition may fluc-
tuate as a result of a variety of factors,
many of which are outside of our control and
may not fully reflect the underlying perfor-
mance of our business. For example, our
revenue and revenue growth rate may
decline in future periods compared to
2020 as the impact of COVID-19 lessens.
Further, because we generally invoice our
customers at the beginning of the contrac-
tual terms of their subscriptions to our
solutions, our financial condition reflects
deferred revenue that we recognize ratably
as revenue over the contractual term. If
fewer new enrollments or renewals oc-
cur as the impact of COVID-19 lessens,
our cash and deferred revenue as of fu-
ture dates may decrease. Fluctuation in
quarterly results may negatively impact the
value of our securities. Factors that may
cause fluctuations in our quarterly re-
sults or operations include:

o Our ability to retain and expand
customer usage;
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) Our ability to attract new custom-
ers.

Statement 12 (id. 9 160)

Failure to attract new customers or re-
tain, expand the usage of, and upsell
our products to existing customers
would harm our business and growth
prospects.

We derive, and expect to continue to derive,
a significant portion of our revenue and
cash flows from sales of subscriptions to our
products. As such, our business depends on
our ability to attract new customers and to
maintain and expand our relationships with
our existing customers, including by ex-
panding their wusage and upselling
additional solutions. Our business is largely
subscription-based, and customers are not
obligated to and may not renew their sub-
scriptions after their existing subscriptions
expire. As a result, customers may not
renew their subscriptions at the same
rate, increase their usage of our solu-
tions or purchase subscriptions for
additional solutions, if they renew at
all. Renewals of subscriptions may de-
cline or fluctuate because of several
factors, such as dissatisfaction with
our solutions or support, a customer no
longer having a need for our solutions
or the perception that competitive prod-
ucts provide better or less expensive
options. In order to grow our business, we
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must continually add new customers and
replace customers who choose not to con-
tinue to use our platform. Any decrease in
user satisfaction with our solutions or sup-
port may result in negative online customer
reviews and decreased word-of-mouth refer-
rals, which would harm our brand and our
ability to grow.

In addition to striving to attract new
customers to our platform, we seek to
expand the usage of our solutions by
our existing customers by increasing
the number of departments, divisions
and teams that use our solutions within
each of our customers. If we fail to ex-
pand the usage of our solutions by
existing customers or if customers fail
to purchase other solutions from us, our
business, financial condition and re-
sults of operations would be harmed.

Statement 13 (id. 9 161):

Our results of operations may be ad-
versely impacted by the COVID-19
pandemic.

[T]he economic impacts of COVID-19
have affected and may continue to af-
fect customer and prospective customer
spending on technology such as ours,
particularly for businesses involving
in-person interactions, such as hospi-
tality, manufacturing and professional
services businesses. These customers
may experience reduced revenue and
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revised budgets, which may adversely
affect our customers’ ability or willing-
ness to purchase subscriptions to our
platform, the timing of subscriptions,
customer retention, and the value or
duration of subscriptions, all of which
could adversely affect our operating re-
sults.

* % %

Due to our subscription-based business
model, the effect of the COVID-19 pan-
demic may not fully be reflected in our
results of operations until future peri-
ods. In addition, uncertainty regarding
the impact of COVID-19 on our future
operating results and financial condi-
tion may result in our taking cost-
cutting measures, reducing the level of
our capital investments and delaying
or canceling the implementation of
strategic initiatives, any of which may
negatively impact our business and rep-
utation. The global macroeconomic
effects of the COVID-19 pandemic and
related impacts on our customers’ busi-
ness operations and their demand for
our solutions may persist for an indefi-
nite period, even after the COVID-19
pandemic has subsided.

Of the thirteen statements, the first eight were made
in the registration statement and the last four in the
prospectus.



52a

Importantly, plaintiff does not allege that these
statements were misleading in their own right. In-
stead, plaintiff alleges the challenged statements
were misleading when made because they:

failed to disclose and misrepresented the
following significant, then-existing material
events, trends, and uncertainties that
ON24 had already been facing at the time of
the TPO: (1) ON24 signed up new customers
for 1-year contracts during the second,
third, and fourth quarters of 2020 that
planned either to not renew or downsell, a
larger-than-typical percentage of which
were [SMB] customers, nonideal customers
focused on one-time events, and one-time
use cases that planned either not to renew
or downsell; and (i1) given declining demand
and the magnitude of new, 1-year custom-
ers that ON24 signed up during the second,
third, and fourth quarters of 2020 that were
either not renewing or were going to down-
sell, ON24 already faced material customer

churn and downselling at the time of the
IPO.

(Id. 9 147.)
C. EVENTS FOLLOWING THE IPO

After ON24’s TPO, the company reported lower
than expected revenues. (Id. § 164.) Just six months
after the IPO, Sharan admitted that ON24 had expe-
rienced “higher-than-expected churn and downsell
from customers” signed up during the peak of the
COVID-19 pandemic, many of which came from “the
first-time renewal cohort.” (Id. § 165.) This disclosure
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caused market analysts to downgrade ON24’s stock.
(Id. 9 170.) Analysts at underwriter defendant JP
Morgan, for example, lowered the common stock’s
price target from $85.00 to $32.00 per share. (Id.) In
its report, JP Morgan explained that the “major issue
1s the increase in churn and [customer] down-sell that
will likely cause the platform revenue to decelerate.”
(Id.) Analysts stressed that the problem was that
“[m]anagement’s previous guidance had not factored
in enough churn from smaller accounts.” (Id.) One un-
derwriter defendant, Canaccord, downgraded ON24’s
common stock from “buy” to “hold” because of “ele-
vated churn” from “first-time renewals who had
signed up for one-year deals at the height of COVID.”
(Id. § 172.) This was ON24’s “largest renewal cohort
ever,” but Canaccord emphasized that the cohort was
mostly made up of clients who were “not normally
ONZ24’s target customer.” (Id. ] 172-73.) By Novem-
ber 10, 2021, JP Morgan noted that ON24’s ARR for
the fourth quarter of 2021 was “negatively impacted”
by the continued churn of first-time customers ac-
quired during the COVID-19 pandemic in the lead up
to ON24’s TPO. (Id. 9 182.) Another underwriter de-
fendant, Piper Sandler, stated that though ON24’s
ARR had had continued to grow in 2021, “eroding cus-
tomer renewal rates and contract downsizing over the
last two quarters has pressured ARR growth to mod-
erate meaningfully.” (Id. 9 185.) Almost a year after
its IPO, Sharan reflected that the “largest challenge
in 2021 was the first time renewal cohort.” (Id. 4 191.)
More to the point, the CEO said that “churn has been
[ON24’s] biggest issue.” (Id. § 194.)
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The value of ON24 common stock fell from
$50.00 when the company went public to $12.05 at the
time the CCAC was filed, a 76% decline. (Id. § 204.)

II. LEGAL FRAMEWORK
A. RULES

To survive a Rule 12(b)(6) motion to dismiss, a
complaint must contain sufficient factual matter, ac-
cepted as true, to “state a claim for relief that is
plausible on its face.” Ashcroft v. Igbal, 556 U.S. 662,
678 (2009). The requirement that the court must “ac-
cept as true” all allegations in the complaint is
“Inapplicable to legal conclusions.” Id. “Threadbare
recitals of the elements of a cause of action, supported
by mere conclusory statements, do not suffice.” Id.
The parties do not dispute that Fed. R. Civ. P. 8(a)
applies.3 The Court therefore analyzes the complaint
under a plausibility, not particularity, standard. Even
without Fed. R. Civ. P. 9(b), however, plaintiff must
still plead sufficient facts to state a plausible claim.
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).

III. ANALYSIS
A. JOINDER

The Underwriter Defendants seek to join ON24
and the Individual Defendants’ motion to dismiss.

3 Though Section 11 does not have a fraud element, the
particularity requirements of Rule 9(b) may still apply to a Sec-
tion 11 claim that sounds in fraud. In re Daou Systems, Inc., 411
F.3d 1006, 1027 (9th Cir. 2005). Here, the CCAC states that
“[t]his cause of action does not sound in fraud.” (CCAC 9§ 213.)
Defendants do not object to this characterization.
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(Dkt. No. 85.) Plaintiff does not oppose joinder. The
Court therefore GRANTS the joinder motion.

B. SECTION 11

Plaintiff alleges that all thirteen statements at
issue were materially misleading for the same reason.
ON24 failed to disclose that in the three quarters
leading up to the IPO, ON24 relaxed its qualification
criteria to enroll new, 1-year customers that it knew
planned either not to renew or to downsell and, given
declining demand and the magnitude of these one-
time purchases, ON24 was already facing material
customer churn at the time of IPO that inevitably led
to investor losses. By omitting this information, plain-
tiff continues, defendants’ risk disclosures did not
fulfill Items 303 and 105.

In their motion to dismiss, defendants challenge
the sufficiency of plaintiff’'s Section 11 claim for vari-
ous reasons, namely, that some of the challenged
statements are (1) “expressions of corporate opti-
mism”; (2) forward-looking statements protected by
the bespeaks-caution doctrine; and (3) none of the
challenged statements were misleading when made.
Defendants also generally argue that plaintiff’s
claims fail because they are made up of legal conclu-
sions instead of well-pled facts. The Court starts with
this final argument first. To effectively address the
rest, the Court sorts the challenged statements into
headings based on defendants’ arguments for dismis-
sal.

1.  Conclusory Allegations

Defendants argue plaintiff’'s claims should be
dismissed because they consist of legal conclusions
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unsupported by factual allegations. Plaintiff responds
it sufficiently alleged that ON24 failed to disclose
that, at the time of the IPO, ON24 faced material cus-
tomer churn. In support, plaintiff points to the
statements made by its five confidential witnesses.

To state a claim under Section 11, a plaintiff
must prove that (1) the Offering Documents contained
an omission or misrepresentation, and (2) that the
omission or misrepresentation was material, that 1is,
it would have misled a reasonable investor about the
nature of his or her investment. Rubke v. Capitol Ban-
corp, Ltd., 551 F.3d 1156, 1161 (9th Cir. 2009)
(cleaned up). Not all adverse events must be disclosed.
“Disclosure is required [by the Securities Act] only
when necessary to make statements made, in the
light of the circumstances under which they were
made, not misleading.” Matrixx, 563 U.S. at 44
(cleaned up). Omissions, therefore, are actionable
only when what is omitted renders what is included
misleading. See Omnicare, Inc. v. Laborers Dist.
Council Constr. Indus., 575 U.S. 175, 179 (2015)
(“Section 11 thus creates two ways to hold issuers lia-
ble for the contents of a registration statement—one
focusing on what the statement says and the other on
what it leaves out.”) When “a plaintiff relies on a the-
ory of omission, the plaintiff must allege ‘facts going
to the basis for the issuer’s opinion . . . whose omission
makes the opinion statement at issue misleading to a
reasonable person reading the statement fairly and in
context.” City of Dearborn Heights Act 345 Police &
Fire Ret. Sys. v. Align Tech., Inc., 856 F.3d 605, 616
(9th Cir. 2017) (citing Omnicare, 575 U.S. at 1332).

The Court agrees that plaintiff’s theory of omis-
sion, the crux of why it believes all thirteen
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statements are misleading, is not supported by suffi-
cient facts. Plaintiff alleges that (1) the Offering
Documents omitted to tell potential investors that
ON24 had changed its business strategy to pursue
one-time, atypical customers; and (2) this omission
was material because the resulting customer churn
was material. About customer churn, confidential wit-
nesses say: “that the Company knew a lot of the
COVID business was not going to stick” (CCAC 9§ 79);
“there were open discussions during meetings and
within the Company that the small business cohort
did not have good retention rates” (id. § 86); “the
churn who signed on during the pandemic was a con-
cern from an account management perspective” (id.
196); “Defendant Sharan not only misled investors,
but also employees about the sustainability of ON24’s
performance . . . ON24’s success was characterized as
a success in itself and not something dependent on the
circumstances of the pandemic ... [an] increase in
quotas were instituted despite a dramatic decline in
demand once lockdown restrictions had begun to re-
lax” (id. § 98); one confidential witness said “there
were instances that he would notice 40-50% churn
among his customers” (id. § 100); another stated that
“churn was occurring in several ways . .. this repre-
sented a huge downturn” and “customers inform[ed]
him as much as six months in advance, during 2020
and 2021, that they were not going to renew their con-
tracts” (id. 9 101-02); “the Company was already
aware there was high churn amongst the SMB cus-
tomers prior to the pandemic, but the pandemic
amplified things” (id. § 106); “there was a lot of new
business in the first few months of the pandemic,
which then leveled out shortly before and after the
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Company’s IPO” (id. 9 107); “the Company expected
more from the sales team despite the declining de-
mand, failing to adjust to the changes from the
beginning of the pandemic” (id. § 121); “after a lot of
early success, things really dropped off and demand
declined during November/December 2020” (id.
1125); and “when account executives saw what was
happening regarding demand ... [salespersons] in-
formed them that opportunities were no longer
coming in like they were previously” (id. § 143).

These statements, taken as true, demonstrate
that ON24 lost some customers in the lead up to the
IPO. They do not establish, however, that ON24 faced
material customer churn at the time the statements
were made. Twenty-twenty vision does not apply.
Even taking all inferences in favor of plaintiff at this
stage, none of the confidential witnesses provide a fac-
tual foundation for its theory that demand for ON24’s
products declined to the point that omitting that in-
formation materially misled investors at the time.
Statements like there was “high churn,” a “dramatic
decline in demand” and “things really dropped off”
are, without some quantification to put them into con-
text, bald allegations. For example, plaintiff does not
allege that defendants knew that, out of ON24’s 1,900
customers, 40-50% planned to downsell or not renew.
Instead, plaintiff alleges that one confidential witness
said that there were “instances” where he would no-
tice a “40-50%” churn of Ais customers. It is unclear
from the CCAC how many customers this one confi-
dential witness had or how many times he saw this
degree of churn. Without more, the Court cannot de-
termine whether the fact that ON24 omitted to tell
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investors about customer churn was materially mis-
leading.

Because plaintiff’'s CCAC hinges on the signifi-
cance of customer churn, the lack of a factual
foundation 1s fatal. The Court therefore GRANTS de-
fendants’ motion to dismiss with leave to amend. To
avold unnecessary motions practice, however, the
Court addresses the rest of defendants’ arguments.

2. Corporate Optimism and Puffery

Defendants argue that Statement Nos. 1, 3, and
8 are nonactionable because they are “no more than
subjective expressions of optimism” and puffery.
Plaintiff disagrees, asserting that when properly put
in context, the statements “conveyed verifiable infor-
mation about the then-current state of ON24’s
existing business which was incomplete and mislead-
ing in context.”

An actionable statement must be “capable of ob-
jective verification.” Retail Wholesale & Dep’t Store
Union Local 338 Ret. Fund v. Hewlett-Packard Co.,
845 F.3d 1268, 1275 (9th Cir. 2017). “[V]ague, gener-
alized assertions of corporate optimism or statements
of ‘mere puffing” are not actionable material misrep-
resentations under federal securities laws because no
reasonable investor would rely on such statements.”
In re Restoration Robotics, Inc. Sec. Litig., 417 F.
Supp. 3d 1242, 1255 (N.D. Cal. 2019) (cleaned up).
“When valuing corporations . .. investors do not rely
on vague statements of optimism like ‘good,” ‘well-re-
garded,” or other feel-good monikers. This mildly
optimistic, subjective assessment hardly amounts to
a securities violation.” In re Cutera Sec. Litig., 610
F.3d 1103, 1111 (9th Cir. 2010).
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Statement No. 1. Without more specific allega-
tions, this statement amounts to no more than
puffery. Defendants stated that they had “more than
1,900 customers” who are “highly engaged and loyal.”
(CCAC 9 144.) Plaintiff argues that this statement
was misleading because it failed to warn investors
that a significant number of customers were, in fact,
planning to unsubscribe or downsell. The CCAC does
not quantify this churn. Alone, this Court has found
that descriptive statements like customers are
“highly engaged” and “loyal” are not actionable.

In re Nimble Storage, Inc. Securities Litig. 1s in-
structive. There, plaintiff alleged that defendants
knew they were “not effectively penetrating the enter-
prise segment but concealed this fact by touting the
growth of its enterprise customer base while at the
same time relabeling commercial accounts as enter-
prise accounts.” 252 F. Supp. 3d 848, 852 (N.D. Cal.
2017). Defendants stated their customer base had in-
creased by 140 clients throughout the class period. Id.
Plaintiff presented no particularized evidence that
defendants had misrepresented the number of clients.
Id. Rather, plaintiff alleged that defendants’ state-
ment that it added enterprise clients at a “record
pace” was misleading. Id. This Court found that, ab-
sent more particularized allegations that sales data
was misreported, such “generally optimistic state-
ments” were not actionable. Id. (internal citation
omitted). Similarly here, without more particularized
allegations, statements like ON24’s 1,900 customers
are “highly engaged and loyal” are incapable of objec-
tive verification.

Statement No. 3. This statement is inactionable
for much the same reasons as Statement No. 1.
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Defendants state that their “consistent ARR growth
each quarter reflects our success in acquiring new
customers and expanding subscriptions with existing
customers, which was occurring prior to the COVID-
19 pandemic and has accelerated in 2020 partly in re-
sponse to the COVID-19 pandemic.” (CCAC q 146.)
Judicially-noticed documents demonstrate that this
statement is accurate: defendants reported that ARR
increased quarter after quarter, including the quarter
after the TPO. Plaintiff actually acknowledges this
growth, pre-IPO, in their CCAC and notes that ON24
said the growth was “partly in response to the
COVID-19 pandemic.” (Id. Y 63, 66.) Plaintiff argues
this metric is misleading but, without more, it is un-
clear why. Investors can read such numbers and
accompanying cautionary language telling them that
this was in part due to the COVID-19 pandemic, and
judge for themselves the risks. See In re Nimble Stor-
age, 252 F. Supp. 3d at 853—-54 (noting that, sales and
profit data, when accurately reported, are rarely sub-
ject to misinterpretation even when accompanied by
generally optimistic statements (cleaned up)). This is
especially true because, in the risk factors, defendants
stressed that subscriptions and revenue could de-
crease as the impact of the COVID-19 pandemic
lessened. (CCAC 9 159.)

Statement No. 8. Without more particularized
allegations, the Court also finds that Statement No. 8
1s 1nactionable as a subjective, feel-good statement.
Defendants state that they “believe they can achieve
significant growth by retaining and further penetrat-
ing our existing customer base” and they have a
“significant opportunity to further increase sales
among existing customers.” (CCAC ¢ 153.)
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Statements like “significant opportunity” and “signif-
icant growth” are, as alleged, too vague to be
actionable. See, e.g., Police Retirement Sys. of St.
Louis v. Intuitive Surgical, Inc., 759 F.3d 1051, 1060
(N.D. Cal. 2014) (finding that statements like an op-
portunity is “still very, very large” are corporate
puffery). Unless plaintiff can provide further factual
foundation for its theory that customer churn was ma-
terial, such generally optimistic statements appear to
be puffery.

Plaintiff’s reliance on this Court’s decision in In
re Apple Sec. Litig. is unavailing. There, Apple re-
ported that its new iPhone “got off to a really great
start” a few days before it shut down its production
line entirely because it was doing so poorly. No. 19-cv-
2033-YGR, 2020 WL 2857397, at *15 (N.D. Cal. June
2, 2020). With such evidence in mind, this Court ad-
monished Apple that it could not “affirmatively create
a positive impression of an area it knows to be doing
poorly.” Id. Plaintiff does not provide nearly this level
of factual support for its claims. This admonishment
1s therefore inapplicable.

The Court therefore GRANTS defendants’ motion
to dismiss as to Statement Nos. 1, 3 and 8 on the
grounds of puffery with leave to amend.

3. Bespeaks Caution Doctrine

Defendants argue that Statement Nos. 2, 5 and
7 are protected by the bespeaks caution doctrine.
Plaintiff responds that those three statements “were
rendered misleading by omission of historical facts
and are, therefore, not protected.”
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The bespeaks caution doctrine “provides a mech-
anism by which a court can rule as a matter of law . . .
that defendants’ forward-looking representations con-
tained enough cautionary language or risk disclosure
to protect the defendant against claims of securities
fraud.” In re Atossa Genetics Inc. Sec. Litig., 868 F.3d
784, 798 (9th Cir. 2017) (internal citation and quota-
tions omitted). A dismissal on the pleadings based on
the bespeaks caution doctrine is justified only by a
“stringent” showing that “reasonable minds could not
disagree that the challenged statements were not
misleading.” Livid Holdings Ltd. v. Salomon Smith
Barney, Inc., 416 F.3d 940, 947 (9th Cir. 2005) (inter-
nal citation and quotations omitted). The bespeaks
caution doctrine applies only when “the truth or fal-
sity of the statement cannot be discerned until some
point in time after the statement is made.” Mallen v.
Alphatec Holdings, Inc., 861 F.Supp.2d 1111, 1126
(S.D. Cal. 2012).

Statement No. 2. This statement is forward-
looking. Defendants state they have “a large and di-
verse set of customers across a broad set of industries

. [and they] intend to leverage [their] land and ex-
pand model to further penetrate customers.” (CCAC
9 145). Phrases, like this one, expressing an “inten-
tion” are unactionable as forward-looking because
they express a plan to do something in the future. In
re Restortation Robotics Inc., 417 F. Supp. 3d at 1256.
The truth or falsity of this statement could not be dis-
cerned until after IPO. It was also accompanied by
meaningful cautions: defendants told potential inves-
tors that the failure to “retain, or expand the usage of,
and upsell our products to existing customers would
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harm our business and growth prospects.” (CCAC
1160.)

Statement No. 5. This is also a forward-looking
statement protected by adequate cautionary lan-
guage. Defendants state that they “believe our
opportunity to help businesses convert digital engage-
ment into revenue will continue to grow as industries
modernize their sales and marketing processes, which
has been accelerated by the COVID-19 pandemic.”
(Id. 9 150.) The first problem for plaintiff, as stated
above, 1s that statements like we “believe” are gener-
ally too vague to be actionable. See In re Restoration
Robotics, 417 F. Supp. 2d at 1255. Moreover, the
Ninth Circuit has found that similar statements, like
“we continue to expect . . . to grow,” were inactionable
because they “plainly project expectations for future
growth.” Police Retirement Sys. of St. Louis, 759 F.3d
at 1058. In addition, this projection was couched in
cautionary language: defendants noted in the Offer-
ing Documents that these were “forward looking
statements” and warned customers that, as the im-
pact of the COVID-19 pandemic lessened, demand for
their products might also decrease. (CCAC 4 159.) The
accompanying language is sufficient to put investors
on notice that ON24’s rosy projections for the future
might not materialize.

Statement No. 7. For much the same reasons,
the Court finds that Statement No. 7, as alleged, is
also purely forward-facing. Defendants state “[w]e in-
tend to continue to focus on the acquisition of new
customers with 2,000 or more employees, or Enter-
prise customers, and to expand the usage of our
platform within these larger accounts.” (Id. § 152.)
Plaintiff does mnot provide sufficient factual
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allegations to support its theory that ON24 had, in
fact, stopped focusing on the acquisition of Enterprise
customers. Given that, defendants were only stating
a present expectation for future plans. This was ac-
companied by meaningfully cautionary language.
Again, defendants tell investors that their “recent
revenue growth has been significantly impacted by an
increasing demand for our platform and products fol-
lowing the onset of the COVID-19 pandemic and
resulting precautionary measures. As the impact of
COVID-19 lessens, there may be reduced demand for
our platform, and our revenue growth rate may de-
cline. If these new customers elect not to continue
their subscriptions as the impact of COVID-19 less-
ens, our business, financial condition and results of
operations would be harmed.” (Id. 4 158.)

The Court therefore GRANTS the motion to dis-
miss with leave to amend as to Statement Nos. 2, 5,
and 7 on the ground they are protected by the be-
speaks caution doctrine.4

4. False or Misleading Statements

Defendants argue that none of the statements
are actionable because plaintiff has not shown how
they could be false or misleading. Plaintiff disagrees.
The Court has addressed most statements above and
will address Statement Nos. 9-13 below. Here, the

4 Plaintiff’s reliance on Livid Holdings is, at this point,
misplaced. In Livid Holdings, the Ninth Circuit held that the
bespeaks caution doctrine does not extend to “statements of his-
torical facts.” 416 F.3d at 948. Because plaintiff has not
adequately pled that high customer churned happened, much
less that ON24 knew it was happening before IPO, this holding
does not apply.



66a

Court analyzes the two remaining statements, Nos. 4
and 6.

Under Section 11, plaintiffs must plead “contem-
poraneous statements or conditions” showing the
“misleading nature of the statements when made.”
Ronconi v. Larkin, 253 F.3d 423, 432 (9th Cir. 2001).
For an omission to be misleading, “it must affirma-
tively create an impression of the state of affairs that
differs in a material way from the one that actually
exists.” Brody v. Transitional Hosps. Corp., 280 F.3d
997, 1006 (9th Cir. 2002) (citation omitted).

Statement No. 4 provides that defendants’ “land
and expand model drives expansion of new subscrip-
tions within our existing customer base by selling
subscriptions to additional parts of existing custom-
ers’ organizations, expanding into new regional
divisions and upselling new solutions.” (CCAC q 149.)
Plaintiff’s theory on why this statement is misleading
eludes. On its face, the statement reads like a descrip-
tion of how ON24 upsells its customers. The CCAC
itself notes that one of ON24’s strategies for growth
was upselling customers in this manner. (CCAC 9 6.)
Even taking all of plaintiff’s allegations as true, this
description of ON24’s land and expand model would
not change. Plaintiff has therefore not shown how the
alleged omission of ON24’s customer churn affirma-
tively created a state of affairs that differs from the
one that actually exists as explained in Statement
No. 4.

Statement No. 6. As alleged, plaintiff also fails
to show how this statement is false or misleading. De-
fendants state that they have “seen an increase in the
proportion of multi-year subscriptions as the number
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of larger customers has increased.” (CCAC 9§ 151.)
While the statement above contains vague terms like
“Increase,” the next statement (which 1s unchal-
lenged) contains data, namely: “Customers with
multi-year subscription agreements accounted for
21% to 27% of ARR as of December 31, 2018, and Sep-
tember 30, 2020, respectively.” (Id.) Plaintiff offers no
contemporaneous facts that challenge these figures.
As stated above, such data, when accurately reported,
will rarely give rise to a securities violation. See In re
Nimble Storage, 252 F. Supp. 3d at 853—54. Instead,
plaintiff contends that this statement was misleading
because ON24 knew, prior to IPO, that there was high
customer churn. Without more, the allegation that
the statement necessarily misleads relies on the bald
allegations discussed above. Alone, there is no basis
to conclude it is misleading.

Plaintiff’s reliance on In re Restoration Robotics
does not persuade. There, Judge Davila held that a
company materially misled investors when it told
them it had experienced a 34% increase in sales of a
certain type of system. 417 F. Supp. 3d at 1261.
Though technically accurate, plaintiffs adequately al-
leged this figure was a “half-truth” because the
company had lumped together both domestic and for-
eign sales without telling investors that those
systems sold internationally had not yet been in-
stalled and therefore revenue in that area had fallen.
Id. Plaintiffs succeeded there because they demon-
strated that the number of sales was aggregated in
such a way as to mislead investors about expected
revenue. In other words, because increased sales did
not necessarily equate to increased revenues, the
court found that plaintiffs had stated a claim.
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Plaintiffs here have missed a step. They did not ade-
quately plead that defendants’ data was a “half-truth”
because they did not show that increased multi-year
subscriptions do not necessarily equate to increased
revenues. Without that connection, ON24’s data point
simply reads as on point.

For those reasons, the Court GRANTS the motion
to dismiss with leave to amend as to Statement Nos.
4 and 6 on the ground that, as alleged, they are not
misleading.

5. Risk Factors

Finally, plaintiff challenges the adequacy of var-
1ous of ON24’s risk factors, Statement Nos. 9-13.
Plaintiff alleges that were materially misleading be-
cause they failed to “warn of significant, then-
materialized risks posed by ONZ24’s one-time and
event only customers that planned to either not renew
or downsell.” (CCAC q 156.) Defendants disagree, ar-
guing that the risks factors were abundant and
specific and, moreover, the risk of which plaintiff
sought warning—the alleged churn of one-time cus-
tomers who subscribed less than a year before the
IPO—did not occur until after the IPO and therefore
ONZ24 could not have disclosed this churn in its Offer-
ing Documents.

“Section 11 does not require the disclosure of all
information a potential investor might take into ac-
count when making [their] decision.” Rubke, 551 F.3d
at 1163. A company is not required to forecast future
events or caution about contingencies outside of its
control. In re Stac, 89 F.3d 1399, 1406-07 (9th Cir.
1996). For that reason, risk factors are materially
misleading only if they failed to warn of risks that had
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already come to fruition. Siracusano v. Matrixx Initi-
atives, Inc., 585 F.3d 1167, 1181 (9th Cir. 2009).

Plaintiff challenges the following risk factors:

Statement No. 9: Defendants warned in-
vestors that some of the risks entailed were:
(1) their “ability to sustain our recent
growth rate in the future, attract new cus-
tomers and expand sales to existing
customers;” (2) “fluctuation in [their| perfor-
mance”; (3) competition and “any decline in
demand for our solutions;” (4) their “ability
to expand our sales and marketing capabil-
ities and otherwise manage our growth;
(5) “the impact of the COVID-19 pandemic”
(CCACY157)

Statement No. 10: Defendants warned
that they “may not be able to sustain our re-
cent revenue growth rate in the future . ..
Our recent revenue growth has been signif-
icantly impacted by an increasing demand
for our platform and products following the
onset of the COVID-19 pandemic and re-
sulting precautionary measures. As the
impact of COVID-19 lessens, there may be
reduced demand for our platform, and our
revenue growth rate may decline. If these
new customers elect not to continue their
subscriptions as the impact of COVID-19
lessens, our business, financial condition
and results of operations would be harmed”

(CCAC 1 158)

Statement No. 11: “Our quarterly results
may fluctuate significantly and may not
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fully reflect the underlying performance of
our business . .. For example, our revenue
and revenue growth rate may decline in fu-
ture periods compared to 2020 as the impact
of COVID-19 lessens.. . . If fewer new enroll-
ments or renewals occur as the impact of
COVID-19 lessens, our cash and deferred
revenue as of future dates may decrease.”
Defendants warned that factors that might
influence fluctuation were their “ability to
retain and expand customer usage” and
their “ability to attract new customers”

(CCAC 1 159)

Statement No. 12: “Failure to attract new
customers or retain, expand the usage of,
and upsell our products to existing custom-
ers would harm our business and growth
prospects ... As a result, customers may
not renew their subscriptions at the same
rate, increase their usage of our solutions or
purchase subscriptions for additional solu-
tions, if they renew at all. Renewals of
subscriptions may decline or fluctuate be-
cause of several factors, such as
dissatisfaction with our solutions or sup-
port, a customer no longer having a need for
our solutions or the perception that compet-
itive products provide better or less
expensive options . . . In addition to striving
to attract new customers to our platform,
we seek to expand the usage of our solutions
by our existing customers by increasing the
number of departments, divisions and
teams that use our solutions within each of
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our customers. If we fail to expand the us-
age of our solutions by existing customers or
if customers fail to purchase other solutions
from us, our business, financial condition
and results of operations would be harmed”

(CCAC 1 160)

Statement No. 13: “Our results of opera-
tions may be adversely impacted by the
COVID-19 pandemic. . . [T]he economic im-
pacts of COVID-19 have affected and may
continue to affect customer and prospective
customer spending on technology such as
ours, particularly for businesses involving
In-person interactions, such as hospitality,
manufacturing and professional services
businesses. These customers may experi-
ence reduced revenue and revised budgets,
which may adversely affect our customers’
ability or willingness to purchase subscrip-
tions to our platform, the timing of
subscriptions, customer retention, and the
value or duration of subscriptions, all of
which could adversely affect our operating
results ... Due to our subscription-based
business model, the effect of the COVID-19
pandemic may not fully be reflected in our
results of operations until future periods. . .
The global macroeconomic effects of the
COVID-19 pandemic and related impacts
on our customers’ business operations and
their demand for our solutions may persist
for an indefinite period, even after the
COVID-19 pandemic has subsided” (CCAC
€ 161)
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In short, plaintiff’'s argument with respect to each of
these statements hinges on the allegation that ON24
faced material customer churn. Because plaintiff has
not put forth sufficient facts in support of that theory,
its claims against these risk-factor statements also
fail.

Defendants argue that plaintiff’s claims fail for a
second reason. Namely, at the time of the IPO, they
could not have known that customers who still had
time left in their one-year subscription were not going
to renew. In other words, even if plaintiff was able to
demonstrate there was high churn from customers
who subscribed in the three quarters prior to IPO,
that churn would not be felt until post IPO. Defend-
ants cite to the Ninth Circuit’s decision in In re Stac,
89 F.3d 1399 (9th Cir. 1996) for support.

In In re Stac, plaintiff argued that defendants
knew that another company, Microsoft, was develop-
ing a competing product and should have disclosed
that as a certainty rather than masking it as a con-
tingency. Id. at 1406. Because defendants did not do
so, the plaintiff there argued that the risk disclosures
were misleading. The Ninth Circuit held otherwise,
finding that companies are not “required to forecast
future events.” Id. Even if Microsoft had informed de-
fendants that it planned to introduce a competing
product, defendants would not have been liable for
failing to disclose that information because “they
could not have known whether Microsoft would truly
do so.” Id. Defendants argue that, similarly, even if
customers attained in the three quarters leading up
to IPO had told ON24 that they might not renew their
one-year subscription, ON24 could not have truly
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known whether they would unsubscribe until after
IPO, when their subscription would have run.

Plaintiff does not acknowledge, much less re-
spond, to In re Stac. Instead, plaintiff repeats
defendants’ post-IPO acknowledgement of high cus-
tomer churn contributing to the falling stock price.
While the Court agrees that such statements are cir-
cumstantial evidence for plaintiff’s claims, they do not
make up for the lack of factual allegations prior to the
IPO. Plaintiff cannot use these post-IPO statements,
work backwards, and arrive at a violation pre-IPO.
Rather, plaintiff must allege: first, that there was ma-
terial customer churn; second, that this material
churn existed in the quarters leading up to the IPO;
and, third, that defendants knew about it. One confi-
dential witness’s statement that an unspecified
number of his customers informed him “as much as
six months in advance” that they were not going to
renew their contracts is not sufficient to meet this
burden. (CCAC Y 102.)

Because the Court dismisses plaintiff’s claims for
failure to provide sufficient factual foundation, it need
not reach defendants’ second argument.

For those reasons, the Court GRANTS the motion
to dismiss as to Statement Nos. 9-13 on the grounds
that, as alleged, they are not misleading.

C. ITEMS 303 AND 105

Lastly, defendants argue plaintiff fails to state a
claim that they violated either Item 303 or 105 of SEC
Regulations S-K.

Item 303 requires offering documents to disclose
“any known trends or uncertainties that have had or
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that the registrant reasonably expects will have a ma-
terial favorable or unfavorable impact on net sales or
revenues or incomes from continuing operations.” 17
C.F.R. §§ 229.303(a)(3)(111). A “disclosure duty exists
where a trend, demand, commitment, event or uncer-
tainty is both (1) presently known to management
and (2) reasonably likely to have a material effect on
the registrant’s financial condition or results of oper-
ation.” Steckman v. Hart Brewing, Inc., 143 F.3d
1293, 1296 (9th Cir. 1998). Similarly, Item 105 re-
quires that issuers “provide under the caption ‘Risk
Factors’ a discussion of the material factors that make
an investment in the registrant or offering specula-
tive or risky.” 17 C.F.R. § 229105(a).

Plaintiff’s Item 303 and 105 claims fail for much
the same reason as the rest. Plaintiff has not provided
sufficient factual support for its claim that ON24 was
experiencing significant customer churn. As alleged,
therefore, plaintiffs have not met their burden of
showing that ON24 violated its duty to disclose this
information under Items 303 and 105.

For those reasons, the Court GRANTS the motion

to dismiss with leave to amend as to plaintiff’s Item
303 and 105 claims.

D. SECTION 15

Because plaintiff has not stated a primary claim
under Section 11, its Section 15 claim also fails. In re
Wells Fargo Mortgage-Backed Certificates Litig., 712
F.Supp.2d 958, 969 (N.D. Cal. 2010) (internal citation
omitted). The Court therefore GRANTS the motion to
dismiss with leave to amend as to plaintiff’s Section
15 claim.
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IV. CONCLUSION

For the reasons stated above, the Court GRANTS
defendants’ Motion for Judicial Notice and Under-
writer Defendants’ Motion for Joinder. The Court also
GRANTS defendants’ motion to dismiss with leave to
amend.

Given comments made by counsel at the hearing,
it is not clear whether plaintiff can amend consistent
with its Fed. R. of Civ. P. 11 obligations. Thus, within
fourteen (14) days of this order, plaintiff shall file a
notice indicating whether it can amend. If not, a final
order of dismissal shall issue sua sponte. If so, the
amended complaint shall be filed within thirty-five
(35) days of the order. A response thereto shall be filed
twenty-one (21) days thereafter.5

This Order terminates Docket Numbers 83 and
85.

IT IS SO ORDERED.

Date: July 7, 2023 /s/ Yvonne Gonzalez Rogers
YVONNE GONZALEZ ROGERS
United States District
Court Judge

5 Parties are reminded that new arguments cannot be
raised in a subsequent motion which could have been raised in
the first instance. Further, plaintiff shall provide the Court with
a redline version of the changes to CCAC pursuant to the Court’s
Standing Order.
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APPENDIX D
UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
IN RE: ON24, INC. No. 24-2204
SECURITIES LITIGATION
D.C. No.

LEADERSEL INNOTECH ESG, 4:21-cv-08578-YGR
Northern District of
California, Oakland

ORDER

Plaintiff-Appellant,
v.

ON24, INC.; et al.,

Defendants-Appellees.

Before: MURGIA, Chief Judge, and SANCHEZ and
H.A. THOMAS, Circuit Judges.

The panel has voted to deny the petition for
panel rehearing and to deny the petition for rehearing
en banc.

The full court has been advised of the petition for
rehearing and rehearing en banc and no judge has re-
quested a vote on whether to rehear the matter en
banc. Fed. R. App. P. 40.

The petition for panel rehearing and the petition
for rehearing en banc are DENIED (Doc. 67).
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APPENDIX E
CORPORATE DISCLOSURE STATEMENT

ONZ24, Inc. is a wholly owned subsidiary of pri-
vate entity Cvent Atlanta, LLC, which is a wholly
owned subsidiary of private entity Cvent, Inc., which
is a wholly owned subsidiary of private entity Cvent
Holding Corp., which is a wholly owned subsidiary of
private entity Capstone Borrower, Inc., which is a
wholly owned subsidiary of private entity Capstone
Intermediate, Inc., which is a wholly owned subsidi-
ary of private entity Capstone Topco, Inc., which is a
subsidiary of private entity Capstone Topco, L..P. The
entities that own 25% or more of Capstone TopCo, LP,
attributable to Capstone TopCo, LP’s investment in
the Class A Common Stock of Capstone TopCo, Inc.,
are BCP Capstone Aggregator L.P (70.26% direct
ownership) and Platinum Falcon B 2018 RSC Limited
(29.74% direct ownership). Blackstone Capital Part-
ners VIII L.P. directly owns 65.72% of BCP Capstone
Aggregator L.P. The remainder of BCP Capstone Ag-
gregator L.P. is owned by funds affiliated with
Blackstone, and no individual investor owns greater
than 10%. Blackstone Capital Partners VIII L.P. is
ultimately owned by public company Blackstone, Inc.
(NYSE: BX). Platinum Falcon B 2018 RSC Limited is
a wholly owned subsidiary of the Abu Dhabi Invest-
ment Authority (ADIA).

Goldman Sachs & Co. LLC is a wholly owned
subsidiary of The Goldman Sachs Group, Inc. (NYSE:
GS), except for de minimis non-voting, non-participat-
ing interests held by unaffiliated broker-dealers. The
Goldman Sachs Group, Inc. is a corporation organized
under the laws of Delaware. No other publicly held
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company owns 10% or more of Goldman Sachs & Co.
LLC’s stock.

J.P. Morgan Securities LLC is an indirect,
wholly owned subsidiary of JPMorgan Chase & Co.
(NYSE: JPM), which is a publicly held corporation.
JPMorgan Chase & Co. does not have a parent corpo-
ration, and no publicly held corporation owns 10% or
more of its stock. However, The Vanguard Group,
Inc., an investment advisor which is not a publicly
held corporation, has reported that registered invest-
ment companies, other pooled investment vehicles,
and institutional accounts that it or its subsidiaries
sponsor, manage, or advise have aggregate ownership
under certain regulation of 10% or more of the stock
of JPMorgan Chase & Co.

KeyBanc Capital Markets Inc. is a wholly owned
subsidiary of KeyCorp. KeyCorp is a publicly traded
company listed on the New York Stock Exchange
(NYSE: KEY). The Bank of Nova Scotia, a Canadian-
domiciled publicly traded company listed on the To-
ronto Stock Exchange (TSX: BNS) and the New York
Stock Exchange (NYSE: BNS), owns approximately
14.9% of the outstanding common shares of KeyCorp.

Robert W. Baird & Co. Incorporated is wholly
owned by Baird Financial Corporation, which, in
turn, is wholly owned by Baird Financial Group, Inc.
Baird Financial Group, Inc is a privately held corpo-
ration with no parent corporation. No publicly held
corporation owns 10% or more of Bard Financial
Group, Inc.

Canaccord Genuity LLC is wholly owned by
Canaccord Adams Delaware Inc., a private company,
which is wholly owned by Collins Stewart Inc., a
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private company, which is wholly owned by Canac-
cord Adams Financial Group Inc., a private company,
which is wholly owned by Canaccord Genuity Group
Inc. (TSX: CF), a Canadian public company.

Needham & Company, LLC is an indirect, wholly
owned subsidiary of Needham Group, Inc.

Piper Sandler & Co is a wholly owned subsidiary
of Piper Sandler Companies (NYSE: PIPR), which is
a publicly traded company that has no parent com-
pany. The Vanguard Group, Inc. and BlackRock, Inc.
(NYSE: BLK) have reported that they or their clients,
including investment companies registered under the
Investment Company Act of 1940 and other managed
accounts, own greater than 10% of Piper Sandler
Companies’ outstanding common stock.

William Blair & Company L.L.C. is a wholly
owned subsidiary of WBC Holdings, LP. WBC Hold-
ings, LP has no parent corporation, and no publicly

held company owns more than 10% of WBC Holdings,
LP.
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APPENDIX F

United States Code
Title 15. Commerce and Trade
Chapter 2A. Securities and Trust Indentures
Subchapter I. Domestic Securities

15 U.S.C. § 77k

§ 77k. Civil liabilities on account of false regis-
tration statement

(a) Persons possessing cause of action; persons
liable

In case any part of the registration statement, when
such part became effective, contained an untrue state-
ment of a material fact or omitted to state a material
fact required to be stated therein or necessary to
make the statements therein not misleading, any per-
son acquiring such security (unless it is proved that
at the time of such acquisition he knew of such un-
truth or omission) may, either at law or in equity, in
any court of competent jurisdiction, sue—

(1) every person who signed the registration
statement;

(2) every person who was a director of (or person
performing similar functions) or partner in the
issuer at the time of the filing of the part of the
registration statement with respect to which his
Liability is asserted;

(3) every person who, with his consent, is named
in the registration statement as being or about
to become a director, person performing similar
functions, or partner;
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(4) every accountant, engineer, or appraiser, or
any person whose profession gives authority to a
statement made by him, who has with his con-
sent been named as having prepared or certified
any part of the registration statement, or as hav-
ing prepared or certified any report or valuation
which is used in connection with the registration
statement, with respect to the statement in such
registration statement, report, or valuation,
which purports to have been prepared or certi-
fied by him;

(5) every underwriter with respect to such secu-
rity.

If such person acquired the security after the issuer
has made generally available to its security holders
an earning statement covering a period of at least
twelve months beginning after the effective date of
the registration statement, then the right of recovery
under this subsection shall be conditioned on proof
that such person acquired the security relying upon
such untrue statement in the registration statement
or relying upon the registration statement and not
knowing of such omission, but such reliance may be
established without proof of the reading of the regis-
tration statement by such person.
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APPENDIX G

Code of Federal Regulations
Title 17. Commodity and Securities Exchanges
Chapter II. Securities and Exchange Commission
Part 229. Standard Instructions for Filing Forms
Under Securities Act of 1933, Securities Exchange
Act of 1934 and Energy Policy and Conservation Act
of 1975—Regulation S-K
Subpart 229.300. Financial Information

17 C.F.R. § 229.303

§ 229.303. (Item 303) Management’s discussion
and analysis of financial condition and results
of operations

(a) Objective. The objective of the discussion and anal-
ysis i1s to provide material information relevant to an
assessment of the financial condition and results of
operations of the registrant including an evaluation of
the amounts and certainty of cash flows from opera-
tions and from outside sources. The discussion and
analysis must focus specifically on material events
and uncertainties known to management that are
reasonably likely to cause reported financial infor-
mation not to be necessarily indicative of future
operating results or of future financial condition. This
includes descriptions and amounts of matters that
have had a material impact on reported operations, as
well as matters that are reasonably likely based on
management’s assessment to have a material impact
on future operations. The discussion and analysis
must be of the financial statements and other statis-
tical data that the registrant believes will enhance a
reader’s understanding of the registrant’s financial
condition, cash flows and other changes in financial
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condition and results of operations. A discussion and
analysis that meets the requirements of this para-
graph (a) is expected to better allow investors to view
the registrant from management’s perspective.

(b) Full fiscal years. The discussion of financial condi-
tion, changes in financial condition and results of
operations must provide information as specified in
paragraphs (b)(1) through (3) of this section and such
other information that the registrant believes to be
necessary to an understanding of its financial condi-
tion, changes in financial condition and results of
operations. Where the financial statements reflect
material changes from period-to-period in one or more
line items, including where material changes within
a line item offset one another, describe the underlying
reasons for these material changes in quantitative
and qualitative terms. Where in the registrant’s judg-
ment a discussion of segment information and/or of
other subdivisions (e.g., geographic areas, product
lines) of the registrant’s business would be necessary
to an understanding of such business, the discussion
must focus on each relevant reportable segment
and/or other subdivision of the business and on the
registrant as a whole.

(1) Liquidity and capital resources. Analyze the
registrant’s ability to generate and obtain ade-
quate amounts of cash to meet its requirements
and its plans for cash in the short-term (i.e., the
next 12 months from the most recent fiscal pe-
riod end required to be presented) and separately
in the long-term (i.e., beyond the next 12
months). The discussion should analyze material
cash requirements from known contractual and
other obligations. Such disclosures must specify
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the type of obligation and the relevant time pe-
riod for the related cash requirements. As part of
this analysis, provide the information in para-
graphs (b)(1)(1) and (i1) of this section.

(1) Liquidity. Identify any known trends or
any known demands, commitments, events
or uncertainties that will result in or that
are reasonably likely to result in the regis-
trant’s liquidity increasing or decreasing in
any material way. If a material deficiency is
1dentified, indicate the course of action that
the registrant has taken or proposes to take
to remedy the deficiency. Also identify and
separately describe internal and external
sources of liquidity, and briefly discuss any
material unused sources of liquid assets.

(i1) Capital resources.

(A) Describe the registrant’s material
cash requirements, including commit-
ments for capital expenditures, as of
the end of the latest fiscal period, the
anticipated source of funds needed to
satisfy such cash requirements and the
general purpose of such requirements.

(B) Describe any known material
trends, favorable or unfavorable, in the
registrant’s capital resources. Indicate
any reasonably likely material changes
in the mix and relative cost of such re-
sources. The discussion must consider
changes among equity, debt, and any
off-balance sheet financing arrange-
ments.
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(2) Results of operations.

(1) Describe any unusual or infrequent
events or transactions or any significant
economic changes that materially affected
the amount of reported income from contin-
uing operations and, in each case, indicate
the extent to which income was so affected.
In addition, describe any other significant
components of revenues or expenses that, in
the registrant’s judgment, would be mate-
rial to an understanding of the registrant’s
results of operations.

(11) Describe any known trends or uncertain-
ties that have had or that are reasonably
likely to have a material favorable or unfa-
vorable impact on net sales or revenues or
income from continuing operations. If the
registrant knows of events that are reason-
ably likely to cause a material change in the
relationship between costs and revenues
(such as known or reasonably likely future
increases in costs of labor or materials or
price increases or inventory adjustments),
the change in the relationship must be dis-
closed.

(111) If the statement of comprehensive in-
come presents material changes from period
to period in net sales or revenue, if applica-
ble, describe the extent to which such
changes are attributable to changes in
prices or to changes in the volume or
amount of goods or services being sold or to
the introduction of new products or services.
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(3) Critical accounting estimates. Critical ac-
counting estimates are those estimates made in
accordance with generally accepted accounting
principles that involve a significant level of esti-
mation uncertainty and have had or are
reasonably likely to have a material impact on
the financial condition or results of operations of
the registrant. Provide qualitative and quantita-
tive information necessary to understand the
estimation uncertainty and the impact the criti-
cal accounting estimate has had or is reasonably
likely to have on financial condition or results of
operations to the extent the information i1s mate-
rial and reasonably available. This information
should include why each critical accounting esti-
mate is subject to uncertainty and, to the extent
the information is material and reasonably avail-
able, how much each estimate and/or assumption
has changed over a relevant period, and the sen-
sitivity of the reported amount to the methods,
assumptions and estimates underlying its calcu-
lation.

Instructions to paragraph (b):

1. Generally, the discussion must cover the peri-
ods covered by the financial statements included
in the filing and the registrant may use any
presentation that in the registrant’s judgment
enhances a reader’s understanding. A smaller re-
porting company’s discussion must cover the
two-year period required in §§ 210.8-01 through
210.8-08 of this chapter (Article 8 of Regulation
S-X) and may use any presentation that in the
registrant’s judgment enhances a reader’s un-
derstanding. For registrants providing financial
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statements covering three years in a filing, dis-
cussion about the earliest of the three years may
be omitted if such discussion was already in-
cluded in the registrant’s prior filings on EDGAR
that required disclosure in compliance with §
229.303 (Item 303 of Regulation S-K), provided
that registrants electing not to include a discus-
sion of the earliest year must include a
statement that identifies the location in the prior
filing where the omitted discussion may be
found. An emerging growth company, as defined
in § 230.405 of this chapter (Rule 405 of the Se-
curities Act) or § 240.12b-2 of this chapter (Rule
12b-2 of the Exchange Act), may provide the dis-
cussion required in paragraph (b) of this section
for its two most recent fiscal years if, pursuant to
Section 7(a) of the Securities Act of 1933 (15
U.S.C. 77g(a)), it provides audited financial
statements for two years in a Securities Act reg-
istration statement for the initial public offering
of the emerging growth company’s common eq-
uity securities.

2. If the reasons underlying a material change in
one line item in the financial statements also re-
late to other line items, no repetition of such
reasons in the discussion is required and a line-
by-line analysis of the financial statements as a
whole is neither required nor generally appropri-
ate. Registrants need not recite the amounts of
changes from period to period if they are readily
computable from the financial statements. The
discussion must not merely repeat numerical
data contained in the financial statements.
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3. Provide the analysis in a format that facili-
tates easy understanding and that supplements,
and does not duplicate, disclosure already pro-
vided in the filing. For critical accounting
estimates, this disclosure must supplement, but
not duplicate, the description of accounting poli-
cies or other disclosures in the notes to the
financial statements.

4. For the liquidity and capital resources disclo-
sure, discussion of material cash requirements
from known contractual obligations may include,
for example, lease obligations, purchase obliga-
tions, or other labilities reflected on the
registrant’s balance sheet. Except where it is
otherwise clear from the discussion, the regis-
trant must discuss those balance sheet
conditions or income or cash flow items which the
registrant believes may be indicators of its li-
quidity condition.

5. Where financial statements presented or in-
corporated by reference in the registration
statement are required by § 210.4-08(e)(3) of this
chapter (Rule 4-08(e)(3) of Regulation S-X) to in-
clude disclosure of restrictions on the ability of
both consolidated and unconsolidated subsidiar-
ies to transfer funds to the registrant in the form
of cash dividends, loans or advances, the discus-
sion of liquidity must include a discussion of the
nature and extent of such restrictions and the
impact such restrictions have had or are reason-
ably likely to have on the ability of the parent
company to meet its cash obligations.
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6. Any forward-looking information supplied is
expressly covered by the safe harbor rule for pro-
jections. See 17 CFR 230.175 [Rule 175 under the
Securities Act], 17 CFR 240.3b-6 [Rule 3b-6 un-
der the Exchange Act], and Securities Act
Release No. 6084 (June 25, 1979).

7. All references to the registrant in the discus-
sion and in this section mean the registrant and
its subsidiaries consolidated.

8. Discussion of commitments or obligations, in-
cluding contingent obligations, arising from
arrangements with unconsolidated entities or
persons that have or are reasonably likely to
have a material current or future effect on a reg-
istrant’s financial condition, changes in financial
condition, revenues or expenses, results of oper-
ations, liquidity, cash requirements or capital
resources must be provided even when the ar-
rangement results in no obligations being
reported in the registrant’s consolidated balance
sheets. Such off-balance sheet arrangements
may include: Guarantees; retained or contingent
Interests 1n assets transferred; contractual ar-
rangements that support the credit, liquidity or
market risk for transferred assets; obligations
that arise or could arise from variable interests
held in an unconsolidated entity; or obligations
related to derivative instruments that are both
indexed to and classified in a registrant’s own eq-
uity under U.S. GAAP.

9. If the registrant is a foreign private issuer,
briefly discuss any pertinent governmental eco-
nomic, fiscal, monetary, or political policies or
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factors that have materially affected or could ma-
terially affect, directly or indirectly, its
operations or investments by United States na-
tionals. The discussion must also consider the
impact of hyperinflation if hyperinflation has oc-
curred in any of the periods for which audited
financial statements or unaudited interim finan-
cial statements are filed. See § 210.3-20(c) of this
chapter (Rule 3-20(c) of Regulation S-X) for a dis-
cussion of cumulative inflation rates that may
trigger the requirement in this instruction 9 to
this paragraph (b).

10. If the registrant is a foreign private issuer,
the discussion must focus on the primary finan-
cial statements presented in the registration
statement or report. The foreign private issuer
must refer to the reconciliation to United States
generally accepted accounting principles and dis-
cuss any aspects of the difference between
foreign and United States generally accepted ac-
counting principles, not discussed in the
reconciliation, that the registrant believes are
necessary for an understanding of the financial
statements as a whole, if applicable.

11. The term statement of comprehensive income
is as defined in § 210.1-02 of this chapter (Rule
1-02 of Regulation S-X).

(c) Interim periods. If interim period financial state-
ments are included or are required to be included by
17 CFR 210.3 [Article 3 of Regulation S-X], a manage-
ment’s discussion and analysis of the financial
condition and results of operations must be provided
so as to enable the reader to assess material changes
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in financial condition and results of operations be-
tween the periods specified in paragraphs (c)(1) and
(2) of this section. The discussion and analysis must
include a discussion of material changes in those
items specifically listed in paragraph (b) of this sec-

tion.

(1) Material changes in financial condition. Dis-
cuss any material changes in financial condition
from the end of the preceding fiscal year to the
date of the most recent interim balance sheet
provided. If the interim financial statements in-
clude an interim balance sheet as of the
corresponding interim date of the preceding fis-
cal year, any material changes in financial
condition from that date to the date of the most
recent interim balance sheet provided also must
be discussed. If discussions of changes from both
the end and the corresponding interim date of
the preceding fiscal year are required, the discus-
sions may be combined at the discretion of the
registrant.

(2) Material changes in results of operations.

(1) Discuss any material changes in the reg-
istrant’s results of operations with respect
to the most recent fiscal year-to-date period
for which a statement of comprehensive in-
come 1s provided and the corresponding
year-to-date period of the preceding fiscal
year.

(1) Discuss any material changes in the reg-
istrant’s results of operations with respect
to either the most recent quarter for which
a statement of comprehensive income 1is
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provided and the corresponding quarter for
the preceding fiscal year or, in the alterna-
tive, the most recent quarter for which a
statement of comprehensive income is pro-
vided and the immediately preceding
sequential quarter. If the latter immedi-
ately preceding sequential quarter 1is
discussed, then provide in summary form
the financial information for that immedi-
ately preceding sequential quarter that is
subject of the discussion or identify the reg-
istrant’s prior filings on EDGAR that
present such information. If there i1s a
change in the form of presentation from pe-
riod to period that forms the basis of
comparison from previous periods provided
pursuant to this paragraph, the registrant
must discuss the reasons for changing the
basis of comparison and provide both com-
parisons in the first filing in which the
change is made.

Instructions to paragraph (c):

1. If interim financial statements are presented
together with financial statements for full fiscal
years, the discussion of the interim financial in-
formation must be prepared pursuant to this
paragraph (c) and the discussion of the full fiscal
year’s information must be prepared pursuant to
paragraph (b) of this section. Such discussions
may be combined. Instructions 2, 3, 4, 6, 8, and
11 to paragraph (b) of this section apply to this
paragraph (c).
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2. The registrant’s discussion of material
changes in results of operations must identify
any significant elements of the registrant’s in-
come or loss from continuing operations which do
not arise from or are not necessarily representa-
tive of the registrant’s ongoing business.
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