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APPENDIX A 

NOT FOR PUBLICATION 

 

UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

JEREMY JAEGER, 

           Plaintiff - Appellee, 

v. 

 

ZILLOW GROUP, INC,; 

RICHARD BARTON; AL-

LEN PARKER; JEREMY 

WACKSMAN, 

  Defendants - Appellants. 

 No. 24-6605 

 

D.C. No. 

2:21-cv-01551-TSZ 

  MEMORANDUM 

 

 

Appeal from the United States District Court 

for the Western District of Washington 

Thomas S. Zilly, District Judge, Presiding 

 

Argued and Submitted August 14, 2025 

Anchorage, Alaska 

Before: GRABER, OWENS, and R. NELSON, Circuit 

Judges. 

Defendant Zillow Group, Inc. appeals the district 

court’s decision to grant class certification under 

Federal Rule of Civil Procedure 23(c)(1). We review 

 
 This disposition is not appropriate for publica-

tion and is not precedent except as provided by Ninth 

Circuit Rule 36-3. 
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the district court’s order for abuse of discretion. See 

Lara v. First Nat’l Ins. Co. of Am., 25 F.4th 1134, 1138 

(9th Cir. 2022). We affirm. 

1. The district court properly applied the relevant 

legal standard when determining whether Zillow 

rebutted the presumption of reliance established in 

Basic Inc. v. Levinson, 485 U.S. 224, 246–47 (1988). 

Under Goldman Sachs Group, Inc. v. Arkansas 

Teacher Retirement System, 594 U.S. 113, 119 (2021), 

“price impact” analysis serves as the appropriate 

standard at the class certification stage. Price impact 

analysis allows the defendant to rebut the Basic 

presumption at the class certification stage by 

showing—with the district court as the fact finder— 

that the “alleged misrepresentation did not actually 

affect the market price of the stock.” Id. (citation 

omitted). Loss causation, on the other hand, is a 

merits concept similar to proximate cause, which 

requires the plaintiff to show that the alleged 

misrepresentations caused the price of the stock the 

plaintiff purchased to become inflated, and that the 

inflation caused economic loss when the statements 

were revealed as false. In re BofI Holding, Inc. Sec. 

Litig., 977 F.3d 781, 789 (9th Cir. 2020). 

In an inflation-maintenance case, both standards 

require courts to consider substantially similar 

questions. Because the price impact standard 

assumes that a back-end “price drop is equal to the 

amount of inflation maintained by the earlier 

misrepresentation,” Goldman, 594 U.S. at 123, courts 

applying that standard may demand a closer fit in the 

level of generality and substance when comparing 

front-and back-end statements, compare id., with 

BofI, 977 F.3d at 790 (“[T]o be corrective, a disclosure 



3a 

 

 

need not precisely mirror the earlier 

misrepresentation.” (citation and internal quotation 

marks omitted)). But that does not mean the district 

court erred by looking to loss-causation case law for 

guidance. Cf. Goldman, 594 U.S. at 123 (citing In re 

Vivendi, S. A. Sec. Litig., 838 F.3d 223, 233–37, 253–

59 (2d Cir. 2016)). 

Nor did the district court err by considering 

circumstantial evidence of the price drop immediately 

after the alleged corrective disclosures. See 

Mineworkers’ Pension Scheme v. First Solar Inc., 881 

F.3d 750, 754 (9th Cir. 2018) (per curiam). “Because 

loss causation is simply a variant of proximate cause, 

the ultimate issue is whether the defendant’s 

misstatement, as opposed to some other fact, 

foreseeably caused the plaintiff’s loss.” Id. at 753 

(citation omitted). Even if a later disclosure does not 

refer directly to an alleged misrepresentation, it may 

reveal “true facts concealed” by such 

misrepresentation. BofI, 977 F.3d at 790. If so, the 

“truth [becomes] known,” id. at 789 (citation omitted), 

and a changed market price may indicate how the 

market would have reacted had the defendant told the 

truth from the start. “[A] court cannot conclude that 

Rule 23’s requirements are satisfied without 

considering all evidence relevant to price impact.” 

Goldman, 594 U.S. at 122. Such evidence includes the 

circumstantial evidence of a price drop. 

2. The district court found that Zillow failed to 

rebut the Basic presumption by a preponderance of 

the evidence. That finding was not illogical, 

implausible, or without support in the record. See 

White v. Symetra Assigned Benefits Serv. Co., 104 

F.4th 1182, 1191 (9th Cir. 2024). Zillow contends that 
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it never revealed the use of manual overlays until 

November 9 and 17, 2021—after the close of the class 

period. But this contention alone does not mean that 

the district court abused its discretion by determining 

that the alleged misrepresentations were sufficiently 

related to the back-end disclosures. “It is enough if the 

disclosure reveals new facts that, taken as true, 

render some aspect of the defendant’s prior 

statements false or misleading.” BofI, 977 F.3d at 790. 

The disclosures revealed new information showing the 

extent of Zillow’s home-pricing struggles. 

The alleged misrepresentations suggest that 

Zillow, while struggling to get its pricing model right, 

had made “progress . . . in strengthening [its] pricing 

models.” Yet a few months later, Zillow closed the 

entire home-buying side of its business because it had 

been “unable to accurately forecast future home 

prices,” and its pricing algorithm’s “observed error 

rate” was “far more volatile than . . . expected.” 

The back-end disclosures thus revealed new 

information about how Zillow’s home-pricing 

struggles threatened the business and suggested that 

its earlier statements may have obscured how Zillow’s 

pricing model misfired. Zillow’s front-end and back-

end statements are matched enough under Goldman. 

See 594 U.S. at 122–23. 

Zillow’s argument that the KeyBanc report did not 

disclose new information about Zillow’s overpayment 

for houses also does not support an abuse of 

discretion. The record suggests that this information 

was not widely discussed or accessible until the 

KeyBanc report was released. See In re Genius Brands 

Int’l, Inc. Sec. Litig., 97 F.4th 1171, 1186 (9th Cir. 

2024) (“[S]ecurities issuers should not escape liability 
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for misrepresentations merely because . . . corrective 

information was publicly available on some webpage 

tucked in a deep corner of the internet.”). 

3. Finally, Zillow did not rebut the presumption 

that the district court “consider[ed] all of the 

evidence.” W. Pac. Fisheries, Inc. v. S.S. President 

Grant, 730 F.2d 1280, 1285 (9th Cir. 1984). The 

district court characterized some evidence as relating 

“to loss causation and the merits,” but that does not 

mean it refused to consider it. Indeed, the district 

court said that the same evidence “does not preclude 

class certification,” and thus demonstrated that the 

court considered it. And the district court did not 

ignore the Sabry report, as it cited it several times. 

AFFIRMED. 
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APPENDIX B 

UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

JEREMY JAEGER, Lead 

Plaintiff, 

      Plaintiff - Respondent, 

v. 

 

ZILLOW GROUP, INC,; 

et al., 

 Defendants - Petitioners. 

 No. 24-5473 

D.C. No. 

2:21-cv-01551-TSZ 

Western District of 

Washington, Seattle 

ORDER 

 

 

Before: W. FLETCHER and RAWLINSON, Circuit 

Judges. 

The motion for leave to file a reply (Docket Entry 

No. 7) is granted. 

The petition for permission to appeal is granted. 

See Fed. R. Civ. P. 23(f); Chamberlan v. Ford Motor 

Co., 402 F.3d 952, 959-60 (9th Cir. 2005) (describing 

factors this court considers in analyzing a Rule 23(f) 

petition). Within 14 days, petitioners must comply 

with Federal Rule of Appellate Procedure 5(d)(1). 
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APPENDIX C 

UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

 

JEREMY JAEGER, on 

behalf of himself and 

all others similarly sit-

uated, 

                        Plaintiff, 

v.  

 

ZILLOW GROUP INC., 

et al. 

                     Defendants. 

  

 

 

 

C21-1551 TSZ 

 

ORDER 

 

 

 

 

THIS MATTER comes before the Court on the 

motion for class certification, appointment of class 

representative, and appointment of class counsel, 

docket no. 115,1 brought by lead plaintiff Jeremy 

 
1 Jaeger’s motion for class certification was filed on March 

14, 2024, see docket no. 115, and his reply was filed on June 7, 

2024, see docket no. 121. On July 5, 2024, after the Court had 

begun considering Jaeger’s motion for class certification, Jaeger 

filed a motion to amend his complaint, see Mot. (docket no. 123), 

which Defendants did not oppose, see Resp. (docket no. 132). Alt-

hough the Court granted leave to amend, see Minute Order 

(docket no. 133), and Jaeger’s First Amended Consolidated Class 

Action Complaint (“FAC”) is now the operative pleading, see 

docket no. 135, the Court has decided the motion for class certi-

fication on the basis of the earlier Corrected Consolidated Class 

Action Complaint, see docket no. 71, which was in effect at the 

time Jaeger moved for class certification, and which was not 
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Jaeger. Jaeger moves to certify the following Rule 

23(b)(3) class: 

All persons or entities who purchased or oth-

erwise acquired Zillow Group, Inc. Class A 

common stock or Class C capital stock during 

the period from August 5, 2021, to November 

2, 2021, inclusive, and were damaged 

thereby. 

Having reviewed all papers filed in support of, and 

in opposition to, the motion, the Court enters the fol-

lowing Order. 

Background 

A. Zillow Offers 

Defendant Zillow Group, Inc. (“Zillow”) operates 

several real estate websites including zillow.com and 

streeteasy.com. Corrected Consol. Class Action 

Compl. [hereinafter “Consol. Compl.”] at ¶ 2 (docket 

no. 71). In 2018, facing changing market conditions, 

Zillow decided to expand from merely operating real 

estate websites to buying houses directly from con-

sumers via cash offers, renovating those houses, and 

reselling them for a profit. Id. at ¶¶ 2–3. This latter 

business is known as the “Instant Buyer” or “iBuyer” 

market, i.e., “iBuying,” and Zillow branded its entry 

into this business as “Zillow Offers.” Id. at ¶¶ 2–4. 

Zillow told investors it had a competitive advantage 

in iBuying from its experience using algorithmic 

pricing models to value homes. Id. at ¶ 76. Zillow 

also represented that it intended to grow Zillow 

 
substantively revised with respect to the claims asserted in this 

action or the class allegations when the FAC was filed. See FAC 

at § I (Summary of Amendments) (docket no. 135). 
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Offers quickly, with a target of purchasing 5,000 

homes per month. Id. at ¶ 183. By late 2020 and 

early 2021, Zillow Offers was already falling behind 

its iBuying competitors. Id. at ¶¶ 16, 90–91, 100. 

Wanting to catch up to its competitors, Zillow 

launched “Project Ketchup,” a program intended to 

accelerate Zillow’s acquisitions of homes. Id. at ¶¶ 

16, 100. 

Project Ketchup modified how Zillow Offers 

priced houses targeted for acquisition. Originally, 

Zillow Offers based its offer prices on an algorithm 

and on input from specialized housing pricing ana-

lysts. Id. at ¶¶ 71–73 Project Ketchup introduced the 

use of systemic “overlays,” which saw purchasing 

managers increasing the algorithmically determined 

offer price by as much as seven percent. Id. at ¶¶ 

100, 111–12 After the introduction of the overlays, 

Zillow Offers’ acquisition volumes more than dou-

bled in a single quarter. Id. at ¶ 182. 

Zillow did not credit Zillow Offers’ increased ac-

quisition volume to the use of the overlays. Instead, 

Zillow represented that the increase was based on 

“improving [its] pricing models, including launching 

the neural2 Zestimate, which sharpened [its] offer 

strength” and “strong growth in consumer demand.” 

Id. at ¶¶ 182–86. 

Project Ketchup also saw Zillow Offers reducing 

the scope of jobs for which it would hire contractors 

 
2 The neural Zestimate is an enhanced version of Zillow’s 

Zestimate home valuation model. See Consol. Compl. at ¶ 99 

(docket no. 71). “In the case of the Zestimate algorithm, the neu-

ral network model correlates home facts, location, housing 

market trends and home values.” Id. 
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and the rates it would pay those contractors. Id. at ¶ 

127. The combination of reduced scopes of work and 

reduced rates resulted in many contractors scaling 

back the amount of work they would do for Zillow 

Offers or outright declining to take on new Zillow Of-

fers projects. Id. at ¶ 128. Zillow Offers’ inability to 

get contractors to perform renovations on acquired 

houses led to it developing a significant backlog of 

houses that it was unable to sell. Id. This backlog in 

turn increased Zillow’s holding costs and further ex-

posed Zillow to risks from a housing market 

slowdown. Id. 

Relevant now are three sets of statements that 

Jaeger alleges corrected Zillow’s previously mislead-

ing statements.3 First, on October 17, 2021, 

Bloomberg published an article stating that Zillow 

Offers would be ceasing new acquisitions through 

the end of the year. Id. at ¶164. The acquisitions 

pause was confirmed the next day, October 18, 2021, 

by a Zillow press release which stated that the pause 

was “[d]ue to a backlog in renovations and opera-

tional capacity constraints,” caused by “a labor- and 

supply-constrained economy inside a competitive 

real estate market, especially in the construction, 

renovation and closing spaces.” Id. at ¶ 165. Second, 

on October 31, 2021, KeyBanc Capital Markets 

(“KeyBanc”) issued a report indicating that many of 

the houses Zillow was selling were listed for less 

than what Zillow had paid for the houses. Id. at ¶ 

227. The next day, on November 1, 2021, Bloomberg 

published an article disclosing that Zillow planned 

to divest itself of approximately 7,000 houses for 

 
3 For further discussion of the alleged misleading state-

ments, see the Court’s Order, docket no. 97. 
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roughly $2.8 billion to private equity investors. Id. 

at ¶¶ 227–28. Finally, during its November 2, 2021, 

earnings call, Zillow announced that it was winding 

down Zillow Offers and laying off 25% of its work-

force. Id. at ¶¶ 170, 231. Zillow also admitted that it 

had overpaid for nearly 18,000 homes and would 

need to take a write down of as high as $569 million. 

Id. at ¶¶ 33, 115, 170, 173. Zillow attributed this de-

cision to issues with its algorithms and pricing 

models that had been lauded months earlier, stating: 

“fundamentally, we have been unable to predict fu-

ture pricing of homes to a level of accuracy that 

makes this a safe business to be in.” Id. at ¶ 171. 

Zillow also pinned responsibility on the undisclosed 

backlogs, noting that it had “experienced significant 

capacity and demand planning challenges,” which 

“caused a meaningful backup in our processing of 

homes in the Zillow pipeline.” Id. at ¶ 172. 

Discussion 

A. Class Action Standard 

Federal Rule of Civil Procedure 23 operates as 

“an exception to the usual rule that litigation is con-

ducted by and on behalf of the individual named 

parties only.” Comcast Corp. v. Behrend, 569 U.S. 27, 

33 (2013) (quoting Califano v. Yamasaki, 442 U.S. 

682, 700–01 (1979)). To maintain a class action, the 

prerequisites of numerosity, commonality, typical-

ity, and adequacy must be satisfied. Fed. R. Civ. P. 

23(a). Additionally, a class action must satisfy one of 

the provisions of Rule 23(b). See Comcast, 569 U.S. 

at 33. The party seeking certification bears the bur-

den of establishing by a preponderance of the 

evidence that these requirements have been met. 

Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350–51 
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(2011); see Olean Wholesale Grocery Coop. v. Bumble 

Bee Foods LLC, 31 F.4th 651, 664–65 (9th Cir. 2022). 

B. Rule 23(a) Requirements 

Defendants’ challenge involves only one of Rule 

23(a)’s requirements, and they argue solely that Jae-

ger fails to satisfy Rule 23(a)(3)’s typicality 

requirement. Nevertheless, the burden remains on 

Jaeger to “affirmatively demonstrate” that he satis-

fies all of the Rule 23 prerequisites. Wal-Mart, 564 

U.S. at 350. Certification is appropriate only if this 

Court is convinced “after a rigorous analysis” that 

Rule 23’s prerequisites have been met. Id. at 350–51. 

The Court will, therefore, address numerosity, com-

monality, and adequacy to ensure they are satisfied 

before turning to Defendants’ typicality arguments. 

1.  Numerosity 

A putative “class [must be] so numerous that 

joinder of all members is impracticable.” Fed. R. Civ. 

P. 23(a)(1). During the period from August 5, 2021, 

to November 2, 2021 (the putative “Class Period”), 

over 478 institutions held or traded Class A stock, 

and the total number of outstanding Class A shares, 

held by any type of investor, ranged from about 61.3 

million to 61.4 million shares with, on average, 

nearly 3.2 million shares trading weekly. See Nye 

Report at ¶¶ 29, 46, Ex. A to Berman Decl. (docket 

no. 116-1). As to the Class C shares, over 703 insti-

tutions held or traded Class C stock, and the total 

number of outstanding Class C shares during the 

Class Period ranged between 180.1 and 187.2 million 

shares, with, on average, nearly 20.0 million shares 

trading weekly. Id. Numerosity is satisfied in this 

case. Cf. Mulderrig v. Amyris, Inc., 340 F.R.D. 575, 
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580–81 (N.D. Cal. 2021) (concluding that numerosity 

was satisfied when 43 million shares were outstand-

ing at the beginning of the class period, 

approximately 77 million shares were outstanding 

by the end of the class period, and an average of 7.1 

million shares were traded weekly). 

2.  Commonality 

Commonality requires the existence of “ques-

tions of law or fact common to the class.” Fed. R. Civ. 

P. 23(a)(2). “What matters to class certification ... is 

not the raising of common ‘questions’—even in 

droves—but, rather the capacity of a classwide pro-

ceeding to generate common answers apt to drive the 

resolution of the litigation.” Wal-Mart, 564 U.S. at 

350 (quoting Richard A. Nagareda, Class Certifica-

tion in the Age of Aggregate Proof, 84 N.Y.U. L. REV. 

97, 132 (2009)). Only one question need generate 

common answers apt to drive the resolution of the 

litigation. See Parsons v. Ryan, 754 F.3d 657, 675 

(9th Cir. 2014). Jaeger alleges numerous questions 

common to the class, answers to which would drive 

the litigation. For example, the questions of 

“whether Defendants misrepresented or omitted ma-

terial facts (or otherwise engaged in conduct 

violating SEC Rule 10b-5); whether Defendants 

acted with scienter;” and “whether the alleged stock 

price declines were causally connected to Defend-

ants’ misrepresentations, omissions, or conduct,” see 

Mot. at 7 (docket no. 115), go to key elements of Jae-

ger’s and the putative class’s claims. The Court 

concludes that Jaeger has made a strong showing 

with respect to the existence of common questions. 
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3.  Adequacy 

A representative plaintiff is adequate if he or she 

is able to “fairly and adequately protect the interests 

of the class.” Fed. R. Civ. P. 23(a)(4). Having re-

viewed the parties’ submissions, the Court is 

satisfied that Jaeger and his counsel do not have any 

conflicts of interest with unnamed class members 

and “will prosecute the action vigorously on behalf of 

the class.” Kazda v. Aetna Life Ins. Co., No. 19-CV-

02512, 2022 WL 1225032, at *5 (N.D. Cal. Apr. 26, 

2022) (internal quotation omitted). 

4.  Typicality 

Typicality is satisfied when “the claims or de-

fenses of the representative party are typical of the 

claims or defenses of the class.” Fed. R. Civ. P. 

23(a)(3). “Under the rule’s permissive standards, 

representative claims are ‘typical’ if they are reason-

ably co-extensive with those of absent class 

members; they need not be substantially identical.” 

Hanlon v. Chrysler Corp., 150 F.3d 1011, 1020 (9th 

Cir. 1998) (quoting Fed. R. Civ. P. 23(a)(3)), over-

ruled on other grounds by Wal-Mart, 564 U.S. at 338. 

Even if, however, a lead plaintiff’s claims are reason-

ably coextensive with those of the absent class 

members, typicality can be defeated “where a puta-

tive class representative is subject to unique 

defenses which threaten to become the focus of the 

litigation.” Hanon v. Dataproducts Corp., 976 F.2d 

497, 508 (9th Cir. 1992). Defendants argue that Jae-

ger is atypical because he is subject to two unique 

defenses that threaten to become the focus of the lit-

igation. 
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First, Defendants argue that typicality is de-

feated because Jaeger bought Zillow stock after some 

of the alleged corrective disclosures. Jaeger pur-

chased 3,500 shares of Zillow stock at a price of 

$298,200 ($85.20/share) on October 4, 2021. Jaeger’s 

Loss Chart, Ex. B to Berman Decl. (docket no. 28-2). 

He purchased an additional 9,000 shares of Zillow 

stock for $787,100 ($86.50-$87.95/share) on Novem-

ber 2, 2021. Id. In prior cases outside the Ninth 

Circuit, a lead plaintiff’s purchasing of stock after 

corrective disclosures was the basis for deeming the 

lead plaintiff inappropriate as a class representative 

because of unique defenses that might become the 

focus of the litigation See George v. China Auto. Sys., 

Inc., No. 11 CIV. 7533, 2013 WL 3357170, at *6 

(S.D.N.Y. July 3, 2013); Gary Plastic Packaging 

Corp. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 

119 F.R.D. 344, 348–49 (S.D.N.Y. 1988), aff’d, 903 

F.2d 176 (2d Cir. 1990). Courts within the Ninth Cir-

cuit, however, have recognized that “post-disclosure 

purchases are not, by themselves, sufficient to ren-

der a proposed representative atypical.” Mulderrig, 

340 F.R.D. at 582, see also Petrie v. Elec. Game Card, 

Inc., 308 F.R.D. 336, 346–48 (C.D. Cal. 2015) (collect-

ing cases and observing that “many district courts in 

the Ninth Circuit have held that post-disclosure or 

even post-class period purchases do not necessarily 

defeat typicality”). Moreover, the Fifth Circuit has 

rejected the argument that a lead plaintiff is “cate-

gorically precluded” from acting as a class 

representative based on post-disclosure purchases. 

Feder v. Elec. Data Sys. Corp., 429 F.3d 125, 138 (5th 

Cir. 2005). 

Jaeger testified that he continued purchasing 

Zillow stock after the alleged partial corrective 
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disclosures because he was “very excited about 

where [he] thought the company was going.” Jaeger 

Dep. at 93:17–18, Ex. 23 to Hsiao Decl. (docket no. 

118-2 at 248). This sentiment is not unreasonable. 

Moreover, Jaeger’s post-disclosure purchases show 

that he was willing to purchase Zillow shares at a 

reduced price once the market had gone down, and 

not that he would have necessarily been willing to 

buy Zillow shares at a higher price if the concealed 

information had been known. See SEB Inv. Mgmt. 

AB v. Symantec Corp., 335 F.R.D. 276, 284 (N.D. Cal. 

2020); In re NIO, Inc. Sec. Litig., No. 19-CV-1424, 

2023 WL 5048615, at *7 (E.D.N.Y. Aug. 8, 2023) 

(“Once the truth is revealed and the price of shares 

drops to incorporate the newly disclosed facts, the 

same investors can choose to invest without under-

mining the claim that they would not have paid the 

earlier, higher price had they known.”). 

Defendants’ second argument as to why Jaeger 

is subject to unique defenses that threaten to over-

run the litigation is that his deposition testimony is 

contrary to the allegations in the complaint. In 

Mulderrig, a proposed class representative was 

found to be atypical because his pre-litigation con-

duct and deposition testimony suggested that he 

actually understood the disclosures he alleged were 

misleading, directly contradicting the allegations in 

the complaint. See 340 F.R.D. at 581–82. Here, by 

contrast, Defendants attempt to draw overly narrow 

distinctions between Jaeger’s allegations and Jae-

ger’s testimony to create the contradictions. Jaeger 

testified that he trusted Zillow’s Zestimate and did 

not care how the algorithm functioned. See Jaeger 

Dep. at 24:20–25:8, 27:22–28:10 (docket no. 118-2 at 

243–44 & 245–46). Jaeger, however, said nothing 
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about whether he considered the Zestimate to be 

useful for anticipating future home prices, as com-

pared to using the Zestimate to determine a house’s 

current value, or whether he knew about Zillow Of-

fer’s application of a post hoc overlay to 

algorithmically-determined prices. Similarly, alt-

hough Jaeger agreed with the deposing attorney’s 

statement that “one way to cut down on renovation 

costs is to be more thoughtful about the projects that 

are being done,” he said nothing about whether de-

veloping a renovations backlog because of reduced 

contractor rates was prudent. See id. at 179:9–18. 

Jaeger’s testimony is not inconsistent with the alle-

gations in the operative complaint, his claims are 

coextensive with those of the putative class, and he 

is not subject to any unique defenses that threaten 

to overwhelm the litigation. Typicality is satisfied 

here.  

C. Rule 23(b) Requirements 

Jaeger seeks certification of a Rule 23(b)(3) class 

and, therefore, the proposed class must satisfy the 

predominance and superiority requirements in addi-

tion to the prerequisites of Rule 23(a). Defendants 

challenge only the predominance requirement, argu-

ing that individual questions of reliance will 

predominate over questions common to the class. 

The Court will first review Jaeger’s submissions re-

garding the unchallenged requirement of superiority 

to ensure Jaeger has carried his burden on that ele-

ment before turning to Defendants’ predominance 

challenge. 
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1.  Superiority 

To certify a Rule 23(b)(3) class, the Court must 

find that a “class action is superior to other available 

methods for fairly and efficiently adjudicating the 

controversy.” Courts consider four factors when eval-

uating superiority: “(1) the interest of individuals 

within the class in controlling their own litigation; 

(2) the extent and nature of any pending litigation 

commenced by or against the class involving the 

same issues; (3) the convenience and desirability of 

concentrating the litigation in a particular forum; 

and (4) the manageability of the class action.” In re 

Zillow Grp., Inc. Sec. Litig., No. C17-1387, 2020 WL 

6318692, at *9 (W.D. Wash. Oct. 28, 2020) (citing 

Fed. R. Civ. P. 23(b)(3)(A)–(D) and Zinzer v. Accufix 

Rsch. Inst., Inc., 253 F.3d 1180, 1190 (9th Cir. 

2001)). Here, the average claim is likely too small to 

be maintained as an individual action and, to the 

Court’s knowledge, no other cases are currently 

pending that seek the same relief for Defendants’ al-

leged misconduct. Additionally, Zillow is based in 

this District, making this Court a convenient venue 

to resolve the litigation, and the Court foresees no 

management challenges in this case that would 

make it difficult or otherwise inconvenient to resolve 

as a class action. The Court finds that a class action 

is the superior means for adjudicating this contro-

versy. 

2.  Predominance 

In addition to superiority, Rule 23(b)(3) requires 

that “questions of law or fact common to class mem-

bers predominate over any questions affecting only 

individual members.” “Common issues predominate 

over individual issues when the common issues 
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‘represent a significant aspect of the case and they 

can be resolved for all members of the class in a sin-

gle adjudication.’” Edwards v. First Am. Corp., 798 

F.3d 1172, 1182 (9th Cir. 2015) (quoting 7AA 

Charles Alan Wright & Arthur R. Miller, Federal 

Practice and Procedure § 1778 (3d ed. 1998)). 

Here, the Court must begin its predominance in-

quiry with the elements of a 10(b)-5 claim that 

Jaeger must prove, namely “(1) a material misrepre-

sentation or omission by the defendant; (2) scienter; 

(3) a connection between the misrepresentation or 

omission and the purchase or sale of a security; (4) 

reliance upon the misrepresentation or omission; (5) 

economic loss; and (6) loss causation.” Halliburton 

Co. v. Erica P. John Fund, Inc., 573 U.S. 258, 267 

(2014) (quoting Amgen Inc. v. Conn. Ret. Plans & Tr. 

Funds, 568 U.S. 455, 460–61 (2013)). Material mis-

representations, scienter, and loss are well 

understood to be susceptible to classwide proof, and 

Jaeger need not prove materiality or loss causation 

at the class certification stage. See Mulderrig, 340 

F.R.D. at 585–86. The remaining element of a 10b-5 

claim, and the element that Defendants argue pre-

cludes a finding of predominance in this case, is 

reliance. 

In securities class actions, “requiring proof of in-

dividualized reliance would effectively prevent 

plaintiffs from proceeding with a class action be-

cause individual issues would overwhelm the 

common ones.” Id. at 586 (citing Basic Inc. v. Levin-

son, 485 U.S. 224, 242 (1988)). To prevent individual 

questions of reliance predominating over the litiga-

tion, Jaeger invokes, on behalf of the putative class, 

the fraud-on-the-market presumption first 



20a 

 

 

articulated by the Supreme Court in Basic. See 485 

U.S. at 246. The Basic presumption is based on the 

premise that “the price of a security traded in an ef-

ficient market will reflect all publicly available 

information about a company; accordingly, a buyer 

of the security may be presumed to have relied on 

that information in purchasing the security.” Amgen, 

568 U.S. at 458. Establishing the Basic presumption 

requires Jaeger to show: “(1) that the alleged misrep-

resentations were publicly known, (2) that they were 

material, (3) that the stock traded in an efficient 

market, and (4) that the plaintiff traded the stock 

between the time the misrepresentations were made 

and when the truth was revealed.” Halliburton, 573 

U.S. at 268 (citation omitted). 

Defendants do not dispute that Jaeger has estab-

lished the elements giving rise to the Basic 

presumption. They instead attempt to rebut the 

Basic presumption by arguing that the alleged mis-

statements and corrective disclosures had no impact 

on Zillow’s stock price.4 For this argument to be suc-

cessful, Defendants “must ‘in fact’ ‘seve[r] the link’ 

between a misrepresentation and the price paid by 

 
4 Defendants also argue that Jaeger cannot establish pre-

dominance because any alleged misstatements did not cause 

Zillow’s stock prices to rise. Jaeger does not, however, allege that 

Defendants’ misrepresentations and omissions caused Zillow’s 

stock price to rise, but rather that they “served to maintain the 

inflation in the price of Zillow” stock. Consol. Compl. at ¶ 216 

(docket no. 71). Under such theory, any drop in Zillow’s stock 

price after the disclosure of corrective information serves as a 

proxy for the price effect of the misleading statements. See Ark. 

Tchr. Ret. Sys. v. Goldman Sachs Grp., Inc., 77 F.4th 74, 80 (2d 

Cir. 2023). The Court will therefore focus its analysis on the 

back-end price impact of Zillow’s corrective disclosures. 
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the plaintiff,’” and they “must carry that burden by 

a preponderance of the evidence.” Goldman Sachs 

Grp., Inc. v. Ark. Tchr. Ret. Sys., 594 U.S. 113, 125–

26 (2021) (internal citations omitted). In assessing 

the link between a back-end price drop and alleged 

front-end price inflation, “courts should be open to 

all probative evidence on that question—qualitative 

as well as quantitative—aided by a good dose of com-

mon sense.” Id. at 122. 

Defendants attempt to “sever the link” between 

the alleged misrepresentations and the price Jaeger 

paid for his Zillow stock by asserting a “mismatch” 

between the allegedly misrepresented information 

and the information contained in the alleged correc-

tive disclosures. A corrective disclosure, however, 

“need not ‘precisely mirror’ the misrepresentation.” 

In re Genius Brands Int’l, Inc. Sec. Litig., 97 F.4th 

1171, 1184 (9th Cir. 2024). To prove that “the truth 

became known,” a plaintiff need show only “the dis-

closure reveals new facts that, taken as true, render 

some aspect of the defendant’s prior statements false 

or misleading.” In re BofI Holding Inc. Sec. Litig., 

977 F.3d 781, 790 (9th Cir. 2020) (citation omitted). 

An event can be corrective when it merely discloses 

a consequence of concealed information (for example, 

an earnings miss), even if the connection between 

the cause and the consequence is not made explicitly 

in the disclosure. See Mineworkers’ Pension Scheme 

v. First Solar Inc., 881 F.3d 750, 753–54 (9th Cir. 

2018). 

 a. October 17 Bloomberg Article & 

  October 18 Press Release 

Defendants argue that the October 17, 2021, 

Bloomberg article and October 18, 2021, Zillow press 
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release confirming the contents of the Bloomberg ar-

ticle did not cause a price impact because they were 

mismatched from, and did not actually disclose, the 

prior allegedly misleading statements. Defendants 

also assert that these disclosures did not have a price 

impact because analysts did not discuss the disclo-

sures. 

Defendants’ contentions do not rebut the Basic 

presumption on which Jaeger relies. According to 

Jaeger, the backlog disclosed on October 17–18 hap-

pened because of the information Defendants 

concealed. See Consol. Compl. at ¶¶ 187, 221–23 

(docket no. 71). Specifically, Jaeger alleges Zillow ac-

quired increased house inventory because of its use 

of the undisclosed overlay. See id. at ¶ 187. After 

having acquired that inventory, Zillow was unable to 

renovate and relist the houses because contractors 

stopped working for it due to the reduced scopes of 

work and rates. Id. at ¶ 187. Because the October 17 

Bloomberg article and the October 18 Zillow press 

release “render some aspect of [Zillow’s] prior state-

ments false or misleading,” they are the type of 

corrective disclosures that might have affected stock 

prices. See In re BofI, 977 F.3d at 790. 

Jaeger alleges, and evidence in the record re-

flects, that some analysts did write about the 

Bloomberg article and Zillow press release. See 

Sabry Report at ¶¶ 132–35, Ex. 1 to Hsiao Decl. 

(docket no. 118-1). That analysts also considered 

other reasons for why Zillow was pausing acquisi-

tions goes to loss causation and the merits of 

Jaeger’s and the putative class’s claims, and such 

fact does not preclude class certification. 
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 b. October 31 KeyBanc Report & 

  November 1 Bloomberg Article 

Defendants argue that the October 31, 2021, 

KeyBanc report, November 1, 2021, Bloomberg arti-

cle, and related media coverage had no impact on 

Zillow’s stock price. Defendants repeat the mismatch 

argument they made in relation to the October 17 

Bloomberg article and October 18 press release, and 

their contention also fails with respect to the events 

of October 31 and November 1. The overpayments 

KeyBanc disclosed were, according to Jaeger’s alle-

gations, the result of Zillow’s decision to apply 

overlays to increase acquisition volume rather than 

fixing its algorithms to accurately predict home price 

appreciation, as Zillow had told investors. See Con-

sol. Compl. at ¶¶ 110, 187 (docket no. 71). Likewise, 

Zillow’s sale of 7,000 homes at a loss to private eq-

uity allegedly flowed from its decision to 

“systematically overrule Zillow’s highly-touted [pric-

ing] algorithm in order to drive volume,” id. at ¶ 17, 

causing Zillow Offers to “significantly overpay for 

thousands of homes.” Id. at ¶¶ 100, 187, 226–229. 

Because the October 31 KeyBanc report and Novem-

ber 1 Bloomberg article disclose the consequences of 

Zillow’s alleged misrepresentations, they are correc-

tive disclosures capable of having a price impact. See 

Mineworkers’ Pension Scheme, 881 F.3d at 753–54. 

Defendants further assert, solely in relation to 

the October 31 KeyBanc report, that the report could 

not have had any price impact because it contained 

already public information. Defendants’ contention 

is unpersuasive because “‘a disclosure based on pub-

licly available information can, in certain 

circumstances, constitute a corrective disclosure,’ 
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like when ‘the alleged corrective disclosure provides 

new information to the market that was not yet re-

flected in the company’s stock price.’” In re Genius 

Brands, 97 F.4th at 1186 (alterations omitted) (quot-

ing In re BofI Holding, 977 F.3d at 795). Defendants’ 

argument cannot be reconciled with the multiple 

commentators who attributed price declines to the 

KeyBanc report or the fact the report was widely dis-

cussed in the media for weeks after its publication. 

See Nye Rebuttal Report at ¶¶ 45–46 (docket no. 

121-2). Additionally, a statistically significant stock 

price reaction occurred on November 1–2. See Sabry 

Dep. at 76:3–12, Ex. B to Berman Decl. (docket no. 

121-3). Neither Defendants nor their expert identify 

any reasons for these occurrences. Defendants have 

not met their burden, in opposing class certification, 

of severing the link between these disclosures and a 

price impact on Zillow’s stock. 

 c. November 2 Earnings Call 

Defendants argue that the statements made dur-

ing Zillow’s November 2, 2021, earnings call did not 

cause a price impact because, as they have argued 

for the other two sets of allegedly corrective disclo-

sures, a mismatch between the November 2 

statements and the misrepresentations at issue 

demonstrates that the November 2 statements did 

not reveal any allegedly concealed facts. According 

to Jaeger, Zillow had told investors that it had im-

proved its pricing algorithm’s ability to forecast 

future home prices, but then on November 2, Zillow 

admitted that it was shuttering Zillow Offers be-

cause its pricing models had been unable to 

accurately forecast future home prices. Consol. 

Compl. at ¶ 234 (docket no. 71). Contradicting 
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earlier representations suffices to make a statement 

a corrective disclosure. See In re Apple Inc. Sec. Litig, 

No. 4:19-cv-2033, 2022 WL 354785, at *9 (N.D. Cal. 

Feb. 4, 2022) (finding that disclosure of underperfor-

mance was a corrective disclosure because plaintiffs 

alleged “not merely that Cook misrepresented how 

poorly Apple was performing in China, but that it 

was, in fact, performing poorly at all”). Additionally, 

on November 2, Defendants disclosed that Zillow Of-

fers had overpaid, on average, by 5-7% for its 

housing inventory, Consol. Compl. at ¶ 170 (docket 

no. 71), which was approximately the same percent-

age applied by Zillow Offers’ overlays, id. at ¶ 102. 

Disclosing the consequences of concealed infor-

mation constitutes a corrective disclosure. See 

Mineworkers’ Pension Scheme, 881 F.3d at 753–54. 

In sum, in opposing the pending motion for class 

certification, Defendants have failed to show by a 

preponderance of the evidence that the alleged mis-

representations and subsequent corrective 

disclosures had no impact on Zillow’s stock price. Ac-

cordingly, Jaeger is entitled to Basic’s presumption 

of reliance,5 and the Court concludes that common 

questions of fact predominate. 

 
5 Jaeger also argues that he is entitled to a presumption of 

reliance under Affiliated Ute Citizens of Utah v. United States, 

406 U.S. 128 (1972). The Affiliated Ute presumption is only avail-

able in cases where the plaintiff primarily alleges 

misrepresentation by omission. In re Volkswagen "Clean Diesel" 

Mktg., Sales Pracs., & Prods. Liab. Litig., 2 F.4th 1199, 1204 (9th 

Cir. 2021). Because Jaeger is entitled to Basic’s presumption of 

reliance, it is unnecessary for the Court to address this alterna-

tive argument. 
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Conclusion 

For the foregoing reasons, the Court ORDERS: 

(1) Plaintiff Jeremy Jaeger’s motion for class 

certification, appointment of class representative, 

and appointment of class counsel, docket no. 115, is 

GRANTED. 

(2) The following Class is hereby CERTIFIED 

pursuant to Federal Rule of Civil Procedure 23(b)(3): 

All persons or entities who purchased or 

otherwise acquired Zillow Group, Inc. Class 

A common stock or Class C capital stock dur-

ing the period from August 5, 2021, to 

November 2, 2021, inclusive (the “Class Pe-

riod”), and were damaged thereby. 

(3) The following entities and individuals are 

EXCLUDED from the Class: (i) all entities or indi-

viduals who, after receiving notice about this action 

and the certification of the Class, timely opt out of 

the Class; (ii) Defendant Zillow Group, Inc.; (iii) De-

fendants Richard Barton, Allen Parker, and Jeremy 

Wacksman (collectively, “Executive Defendants”), 

and their immediate families, legal representatives, 

heirs, agents, successors, and assigns; (iv) Zillow’s 

other directors and officers during the Class Period 

and subsequent thereto, and their immediate fami-

lies, legal representatives, heirs, agents, successors, 

and assigns; (v) Zillow’s legal representatives, 

agents, affiliates, subsidiaries, successors, and as-

signs; (vi) Defendants’ liability insurance carriers 

and any affiliates or subsidiaries thereof, and (vii) 

any entity in which Executive Defendants or a mem-

ber of their immediate families currently have, or 

had during the Class Period, a controlling interest. 
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(4) Lead Plaintiff Jeremy Jaeger is AP-

POINTED as Class Representative. Hagens Berman 

Sobol Shapiro LLP is APPOINTED as Class Counsel; 

Kessler Topaz Meltzer & Check, LLP is AP-

POINTED as Local Class Counsel. 

(5) The parties are DIRECTED to meet and con-

fer and to file, no later than September 30, 2024, a 

Joint Status Report containing their proposed plan 

for providing notice to the Class, along with a draft 

form of notice. If the parties cannot agree on such 

plan and/or notice, then they shall state their respec-

tive views in the Joint Status Report. 

(6) The Clerk is directed to send a copy of this 

Order to all counsel of record. 

IT IS SO ORDERED. 

Dated this 23rd day of August, 2024. 

 

 

   Thomas S. Zilly 

   United States District Judge 
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APPENDIX D 

UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

JEREMY JAEGER, 

           Plaintiff - Appellee, 

v. 

 

ZILLOW GROUP, INC,; 

RICHARD BARTON; AL-

LEN PARKER; JEREMY 

WACKSMAN, 

  Defendants - Appellants. 

 No. 24-6605 

 

D.C. No. 

2:21-cv-01551-TSZ 

Western District of 

Washington, Seattle 

 

ORDER 

 

 

Before: GRABER, OWENS, and R. NELSON, Circuit 

Judges. 

The panel has unanimously voted to deny the pe-

tition for panel rehearing. Judge Owens and Judge R. 

Nelson vote to deny the petition for rehearing en banc, 

and Judge Graber so recommends. The full court was 

advised of the petition for rehearing en banc, and no 

judge has requested a vote on whether to rehear the 

matter en banc. See Fed. R. App. P. 40. 

The petition for panel rehearing and the petition 

for rehearing en banc (Dkt. No. 50) are DENIED. 
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APPENDIX E 

15 U.S.C. § 78j. Manipulative and deceptive de-

vices. 

It shall be unlawful for any person, directly or 

indirectly, by the use of any means or instrumentality 

of interstate commerce or of the mails, or of any 

facility of any national securities exchange— 

(a)(1) To effect a short sale, or to use or employ 

any stop-loss order in connection with the 

purchase or sale, of any security other than a 

government security, in contravention of such 

rules and regulations as the Commission may 

prescribe as necessary or appropriate in the public 

interest or for the protection of investors. 

(2) Paragraph (1) of this subsection shall not 

apply to security futures products. 

(b) To use or employ, in connection with the 

purchase or sale of any security registered on a 

national securities exchange or any security not so 

registered, or any securities-based swap 

agreement1 any manipulative or deceptive device 

or contrivance in contravention of such rules and 

regulations as the Commission may prescribe as 

necessary or appropriate in the public interest or 

for the protection of investors. 

(c)(1) To effect, accept, or facilitate a 

transaction involving the loan or borrowing of 

securities in contravention of such rules and 

regulations as the Commission may prescribe as 

necessary or appropriate in the public interest or 

for the protection of investors. 

 
1 So in original. Probably should be followed by a comma. 
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(2) Nothing in paragraph (1) may be construed 

to limit the authority of the appropriate Federal 

banking agency (as defined in section 1813(q) of 

title 12), the National Credit Union 

Administration, or any other Federal department 

or agency having a responsibility under Federal 

law to prescribe rules or regulations restricting 

transactions involving the loan or borrowing of 

securities in order to protect the safety and 

soundness of a financial institution or to protect 

the financial system from systemic risk. 

Rules promulgated under subsection (b) that prohibit 

fraud, manipulation, or insider trading (but not rules 

imposing or specifying reporting or recordkeeping 

requirements, procedures, or standards as 

prophylactic measures against fraud, manipulation, 

or insider trading), and judicial precedents decided 

under subsection (b) and rules promulgated 

thereunder that prohibit fraud, manipulation, or 

insider trading, shall apply to security-based swap 

agreements to the same extent as they apply to 

securities. Judicial precedents decided under section 

77q(a) of this title and sections 78i, 78o, 78p, 78t, and 

78u–1 of this title, and judicial precedents decided 

under applicable rules promulgated under such 

sections, shall apply to security-based swap 

agreements to the same extent as they apply to 

securities. 
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APPENDIX F 

17 C.F.R. § 240.10b-5. Employment of manipula-

tive and deceptive devices. 

It shall be unlawful for any person, directly or 

indirectly, by the use of any means or instrumentality 

of interstate commerce, or of the mails or of any 

facility of any national securities exchange, 

(a) To employ any device, scheme, or artifice to 

defraud, 

(b) To make any untrue statement of a material 

fact or to omit to state a material fact necessary in 

order to make the statements made, in the light of the 

circumstances under which they were made, not 

misleading, or 

(c) To engage in any act, practice, or course of 

business which operates or would operate as a fraud 

or deceit upon any person, 

in connection with the purchase or sale of any 

security.  
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APPENDIX G 

Fed. R. Civ. Proc. 23(a)-(f). Class Actions. 

(a) PREREQUISITES. One or more members of a 

class may sue or be sued as representative parties on 

behalf of all members only if: 

(1) the class is so numerous that joinder of all 

members is impracticable; 

(2) there are questions of law or fact common 

to the class; 

(3) the claims or defenses of the representative 

parties are typical of the claims or defenses of the 

class; and 

(4) the representative parties will fairly and 

adequately protect the interests of the class. 

(b) TYPES OF CLASS ACTIONS. A class action may be 

maintained if Rule 23(a) is satisfied and if: 

(1) prosecuting separate actions by or against 

individual class members would create a risk of: 

(A) inconsistent or varying adjudications 

with respect to individual class members that 

would establish incompatible standards of 

conduct for the party opposing the class; or 

(B) adjudications with respect to 

individual class members that, as a practical 

matter, would be dispositive of the interests of 

the other members not parties to the 

individual adjudications or would 

substantially impair or impede their ability to 

protect their interests; 

(2) the party opposing the class has acted or 

refused to act on grounds that apply generally to 

the class, so that final injunctive relief or 
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corresponding declaratory relief is appropriate 

respecting the class as a whole; or 

(3) the court finds that the questions of law or 

fact common to class members predominate over 

any questions affecting only individual members, 

and that a class action is superior to other 

available methods for fairly and efficiently 

adjudicating the controversy. The matters 

pertinent to these findings include: 

(A) the class members’ interests in 

individually controlling the prosecution or 

defense of separate actions; 

(B) the extent and nature of any litigation 

concerning the controversy already begun by 

or against class members; 

(C) the desirability or undesirability of 

concentrating the litigation of the claims in 

the particular forum; and 

(D) the likely difficulties in managing a 

class action. 

(c) CERTIFICATION ORDER; NOTICE TO CLASS 

MEMBERS; JUDGMENT; ISSUES CLASSES; SUBCLASSES. 

(1) Certification Order. 

(A) Time to Issue. At an early practicable 

time after a person sues or is sued as a class 

representative, the court must determine by 

order whether to certify the action as a class 

action. 

(B) Defining the Class; Appointing Class 

Counsel. An order that certifies a class action 

must define the class and the class claims, 

issues, or defenses, and must appoint class 

counsel under Rule 23(g). 
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(C) Altering or Amending the Order. An 

order that grants or denies class certification 

may be altered or amended before final 

judgment. 

(2) Notice. 

(A) For (b)(1) or (b)(2) Classes. For any 

class certified under Rule 23(b)(1) or (b)(2), 

the court may direct appropriate notice to the 

class. 

(B) For (b)(3) Classes. For any class 

certified under Rule 23(b)(3)—or upon 

ordering notice under Rule 23(e)(1) to a class 

proposed to be certified for purposes of 

settlement under Rule 23(b)(3)—the court 

must direct to class members the best notice 

that is practicable under the circumstances, 

including individual notice to all members 

who can be identified through reasonable 

effort. The notice may be by one or more of the 

following: United States mail, electronic 

means, or other appropriate means. The 

notice must clearly and concisely state in 

plain, easily understood language: 

(i) the nature of the action; 

(ii) the definition of the class certified; 

(iii) the class claims, issues, or 

defenses; 

(iv) that a class member may enter an 

appearance through an attorney if the 

member so desires; 

(v) that the court will exclude from the 

class any member who requests exclusion; 
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(vi) the time and manner for 

requesting exclusion; and 

(vii) the binding effect of a class 

judgment on members under Rule 

23(c)(3). 

(3) Judgment. Whether or not favorable to the 

class, the judgment in a class action must: 

(A) for any class certified under Rule 

23(b)(1) or (b)(2), include and describe those 

whom the court finds to be class members; and 

(B) for any class certified under Rule 

23(b)(3), include and specify or describe those 

to whom the Rule 23(c)(2) notice was directed, 

who have not requested exclusion, and whom 

the court finds to be class members. 

(4) Particular Issues. When appropriate, an 

action may be brought or maintained as a class 

action with respect to particular issues. 

(5) Subclasses. When appropriate, a class may 

be divided into subclasses that are each treated as 

a class under this rule. 

(d) CONDUCTING THE ACTION. 

(1) In General. In conducting an action under 

this rule, the court may issue orders that: 

(A) determine the course of proceedings or 

prescribe measures to prevent undue 

repetition or complication in presenting 

evidence or argument; 

(B) require—to protect class members and 

fairly conduct the action—giving appropriate 

notice to some or all class members of: 

(i) any step in the action; 
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(ii) the proposed extent of the 

judgment; or 

(iii) the members’ opportunity to 

signify whether they consider the 

representation fair and adequate, to 

intervene and present claims or defenses, 

or to otherwise come into the action; 

(C) impose conditions on the 

representative parties or on intervenors; 

(D) require that the pleadings be amended 

to eliminate allegations about representation 

of absent persons and that the action proceed 

accordingly; or 

(E) deal with similar procedural matters. 

(2) Combining and Amending Orders. An 

order under Rule 23(d)(1) may be altered or 

amended from time to time and may be combined 

with an order under Rule 16. 

(e) SETTLEMENT, VOLUNTARY DISMISSAL, OR 

COMPROMISE. The claims, issues, or defenses of a 

certified class—or a class proposed to be certified for 

purposes of settlement—may be settled, voluntarily 

dismissed, or compromised only with the court’s 

approval. The following procedures apply to a 

proposed settlement, voluntary dismissal, or 

compromise: 

(1) Notice to the Class. 

(A) Information That Parties Must 

Provide to the Court. The parties must provide 

the court with information sufficient to enable 

it to determine whether to give notice of the 

proposal to the class. 
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(B) Grounds for a Decision to Give Notice. 

The court must direct notice in a reasonable 

manner to all class members who would be 

bound by the proposal if giving notice is 

justified by the parties’ showing that the court 

will likely be able to: 

(i) approve the proposal under Rule 

23(e)(2); and 

(ii) certify the class for purposes of 

judgment on the proposal. 

(2) Approval of the Proposal. If the proposal 

would bind class members, the court may approve 

it only after a hearing and only on finding that it 

is fair, reasonable, and adequate after considering 

whether: 

(A) the class representatives and class 

counsel have adequately represented the 

class; 

(B) the proposal was negotiated at arm’s 

length; 

(C) the relief provided for the class is 

adequate, taking into account: 

(i) the costs, risks, and delay of trial 

and appeal; 

(ii) the effectiveness of any proposed 

method of distributing relief to the class, 

including the method of processing class-

member claims; 

(iii) the terms of any proposed award 

of attorney’s fees, including timing of 

payment; and 
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(iv) any agreement required to be 

identified under Rule 23(e)(3); and 

(D) the proposal treats class members 

equitably relative to each other. 

(3) Identifying Agreements. The parties 

seeking approval must file a statement 

identifying any agreement made in connection 

with the proposal. 

(4) New Opportunity to Be Excluded. If the 

class action was previously certified under Rule 

23(b)(3), the court may refuse to approve a 

settlement unless it affords a new opportunity to 

request exclusion to individual class members 

who had an earlier opportunity to request 

exclusion but did not do so. 

(5) Class-Member Objections. 

(A) In General. Any class member may 

object to the proposal if it requires court 

approval under this subdivision (e). The 

objection must state whether it applies only to 

the objector, to a specific subset of the class, or 

to the entire class, and also state with 

specificity the grounds for the objection. 

(B) Court Approval Required for Payment 

in Connection with an Objection. Unless 

approved by the court after a hearing, no 

payment or other consideration may be 

provided in connection with: 

(i) forgoing or withdrawing an 

objection, or 

(ii) forgoing, dismissing, or 

abandoning an appeal from a judgment 

approving the proposal. 
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(C) Procedure for Approval After an 

Appeal. If approval under Rule 23(e)(5)(B) has 

not been obtained before an appeal is docketed 

in the court of appeals, the procedure of Rule 

62.1 applies while the appeal remains 

pending. 

(f) APPEALS. A court of appeals may permit an 

appeal from an order granting or denying class-action 

certification under this rule, but not from an order 

under Rule 23(e)(1). A party must file a petition for 

permission to appeal with the circuit clerk within 14 

days after the order is entered, or within 45 days after 

the order is entered if any party is the United States, 

a United States agency, or a United States officer or 

employee sued for an act or omission occurring in 

connection with duties performed on the United 

States’ behalf. An appeal does not stay proceedings in 

the district court unless the district judge or the court 

of appeals so orders. 
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