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REPLY

The machinations across the brief in opposition in
this case and the petition for writ of certiorari in Na-
than v. Alamo Heights Independent School District,
No. 26-257 (U.S. filed Aug. 17, 2026)—authored by the
same counsel raising the same arguments on behalf of
different parties—are precisely why Louisiana filed
the conditional petition for writ of certiorari in this
case and why, if the Court were inclined to grant re-
view in Nathan, it should grant review in this case,
too.

Opposing counsel lost Nathan on the merits for
reasons that equally require the dismissal of this chal-
lenge to Louisiana’s Ten Commandments law—a re-
sult Louisiana sought below but did not receive. And
opposing counsel have offered a two-page footnote
(BIO.11-12 n.2) arguing that the Fifth Circuit major-
1ty below violated this Court’s precedents in declining
to decide this case on the merits.

Why, then, are counsel seeking to thwart the
Court’s review of this case, including by abandoning
the dissenting judges below and declining to file a pe-
tition for writ of certiorari? See Pet.2 (predicting that
counsel might “seek review in only one case, giving the
Court a blinkered view of the consolidated proceedings
below”). The only apparent explanation is that they
believe Louisiana’s law stands on arguably better con-
stitutional footing than Texas’s does. So, they have
picked what they view as the weakest opponent (the
Texas law). And if they prevail, they will then try to
extend the resulting decision against Louisiana in
subsequent proceedings. The Court should not toler-
ate that gamesmanship. If the Court were inclined to
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take up this issue, it should definitively resolve the is-
sue by considering the constitutionality of Texas’s and
Louisiana’s laws together, just as the Fifth Circuit did
below at oral argument.

To be clear, Louisiana’s principal position remains
that this Court should decline review in Nathan and
this case. That position is confirmed by an under-
whelming petition in Nathan—which leads with odd
requests for summary reversal or a GVR—and the fact
that dozens of plaintiffs-side amici below have de-
clined to support certiorari in Nathan. That position is
further confirmed by intervening developments on the
ground in Texas: The Attorney General-elect of Texas
has pledged not to defend the law at issue in Nathan,
further complicating this Court’s consideration, poten-
tially defeating adversity, and undermining that
case’s suitability as a vehicle.!

But, as Louisiana has made clear, if the Court were
inclined to grant review in Nathan, it should grant re-
view in this case as well because both cases “concern|]
the same 1ssues” (App.432a n.52) and Louisiana would
fully defend the Nathan ruling, which, for all practical
purposes, is a ruling for Louisiana as well. The Court
should consider Louisiana’s conditional petition along-
side Nathan (to be distributed for either the December
11 or January 8 conferences) and deny both, or (if it
were to grant Nathan) grant both together.

1 See Jack Fink, Democratic candidates for Texas AG call
state’s school choice program, Ten Commandments law unconsti-
tutional, CBS News (Apr. 20, 2026), perma.cc/LZ3U-RNZP (“I
will not defend the legislature’s passage of a requirement that
schools place the Ten Commandments in classrooms ....”).
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I. IF THE COURT WERE INCLINED TO REVIEW NA-
THAN, IT SHOULD REVIEW THIS CASE, T0O.

While Louisiana vehemently opposes certiorari in
both this case and Nathan, it must account for oppos-
ing counsel’s concerted efforts to decouple the two
cases, which “concern[] the same issues.” App.432a
n.52. Those efforts to prevent the Court’s considera-
tion of this case appear intended to prejudice Louisi-
ana—hence Louisiana’s protective posture here.

1. To appreciate Louisiana’s predicament, recall
the history of Roake and Nathan.

Respondents’ counsel filed Nathan just days after
the Fifth Circuit Roake panel in this case struck down
Louisiana’s Ten Commandments law. Counsel thus
immediately sought to leverage Louisiana’s loss
against Texas, citing the Roake panel decision on vir-
tually every page of their Nathan preliminary-injunc-
tion motion and reply. See, e.g., Pls.” Mot. for Prelim.
Inj.at1,6,7,9, 10, 12, 13, 14, 19, 20, Nathan v. Alamo
Heights Indep. Sch. Dist., No. 5:25-cv-756 (W.D. Tex.
July 2, 2025), ECF 3; Pls.” Combined Mem. of Law in
Opp’n to Defs.” Mot. to Dismiss and Reply in Support
of Pls.” Mot. for Prelim. Inj. at 6, 8, 9, 10, 12, 20, 21,
22, 24, 31, 33, 34, 35, 38, Nathan, No. 5:25-cv-756
(W.D. Tex. Aug. 8, 2025), ECF 53. As part of that strat-
egy, counsel told the Nathan district court that all of
their arguments were the same “[a]s in Roake,” e.g.,
ECF 53 at 6, 9, 12, 20, 29 n.36, and that “the Fifth
Circuit” Roake panel already rejected Louisiana’s (and
thus Texas’s) arguments otherwise, e.g., id. at 2, 8, 9,
22, 23, 34. Counsel also argued before the Fifth Circuit
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that “the Roake panel correctly [found the controver-
sies in these cases ripe] in light of the extensive mini-
mum requirements for all displays, as set forth in each
statute.” Resp. to Defs.” Pet. for Initial Hearing En
Banc at 12 n.5, Nathan v. Alamo Heights Indep. Sch.
Dist., No. 25-50695 (5th Cir. Sept. 12, 2025), ECF 42.

Small wonder, then, that the Fifth Circuit consoli-
dated this case and Nathan for en banc oral argument.
App.387a; see App.432a (Nathan majority stating that
Roake “was argued with this case and concerns the
same issues’). Small wonder also that Texas’s “first re-
marks during oral argument ... stated: ‘Like Louisi-
ana’s statute, Texas’s S.B.10 violates neither the Es-
tablishment Clause nor the Free Exercise Clause.”
App.54a—55a (Ramirez, J., dissenting). And small
wonder that 8 of 17 Fifth Circuit judges would have
disposed of this case on the merits, just as the en banc
Fifth Circuit did in Nathan. See App.12a (Ho, J., con-
curring in the judgment); App.22a—23a (Dennis, J.,
dissenting); App.29a (Haynes, J., dissenting); App.30a
(Higginson, J., dissenting); App.38a (Ramirez, J., dis-
senting). Instead, a Fifth Circuit en banc majority va-
cated the district court’s preliminary injunction solely
on ripeness grounds, declining to dismiss the suit en-
tirely as Louisiana requested. See Pet.35.

So long as Nathan remains on the books, Louisiana
will win this suit on the merits (by simply citing Na-
than) notwithstanding that further litigation is re-
quired in the district court. But Louisiana’s predica-
ment arises from respondents’ counsel’s attempt to un-
settle Nathan. That is a collateral attack on Louisi-
ana’s law itself. For, if (as respondents’ counsel hope)
this Court were to reverse Nathan, counsel would then
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seek to leverage that decision against Louisiana in
this very suit—precisely as counsel originally lever-
aged Louisiana’s Roake panel loss against Texas.

2. All this begs the question why counsel are seek-
ing to bar the Court’s review of this case, abandoning
the dissenting Fifth Circuit judges, declining to seek
certiorari, and now opposing certiorari. The only ap-
parent explanation is that they believe Louisiana’s
law stands on arguably better constitutional footing
than Texas’s does. So, they have picked what they
view as the weakest opponent (the Texas law). And if
they prevail, they will then try to extend the resulting
decision against Louisiana in subsequent proceedings.
The Court should not tolerate that gamesmanship for
three reasons.

First, it is inconsistent with everything respond-
ents’ counsel told the lower courts. They represented
that all the issues and arguments in Nathan were the
same “as in” this case—and the dissenting judges be-
low emphasized that the Louisiana and Texas laws are
“no different” from each other. App.54a—55a (Ramirez,
J., dissenting). Respondents thus cannot reverse
course by trying to decouple the cases in this Court.

Second, respondents’ counsel’s apparent belief that
their odds against the Texas law are better than their
odds against the Louisiana law i1s a reason fo consider
both cases together, not deconsolidate them. It would
make no sense to expend this Court’s time and re-
sources on a case that a petitioner believes is easy
while ignoring a companion case “concern[ing] the
same issues” (App.432a) that the petitioner believes is
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hard. Cf. Tr. of Oral Arg. at 48-49, Salazar v. Para-
mount Global, No. 25-459 (U.S. Oct. 14, 2026) (Chief
Justice Roberts: “I don’t know why we should focus
just on the easy hypotheticals.... I would think your job
1s to focus on the hard ones[.]”). If the Court were in-
clined to confront the First Amendment issues in these
cases, it should consider both so that the Court may
offer a complete pronouncement covering easy cases
and hard cases alike.

That is especially so because, although Texas’s law
1s just as lawful as Louisiana’s is, Louisiana’s law does
have unique features that render it unquestionably
constitutional. Unlike the Texas statute, Louisiana’s
requires a specific context statement. Pet.5. Unlike
the Texas statute, Louisiana’s permits school authori-
ties to contextualize the Ten Commandments with
other displays and images. Id. Unlike the Texas stat-
ute, Louisiana’s does not require the Ten Command-
ments to be displayed in “a conspicuous place.”
App.384a (citation omitted). And unlike the Texas rec-
ord, only the Louisiana record includes actual displays
intended to contextualize the Ten Commandments
(Pet.12—-14)—and these contextualized displays, in
fact, have been hanging in Louisiana public schools
since August. See, e.g., Patrick Wall et al., Ten Com-
mandments Now Up in Louisiana Classrooms As
School Year Begins. Students, Educators React.,
NOLA.com (Aug. 16, 2026), perma.cc/7T64-N7VdJ (in-
cluding pictures); Haley Miller, How Louisiana’s Law
Requiring Ten Commandments Displays Is Unfolding
on College Campuses, NOLA.com (Aug. 18, 2026),
perma.cc/5XYN-WBHF (including pictures). Those
displays and that real-world implementation starkly
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1llustrate that respondents have no viable facial chal-
lenges in these cases.

Third, respondents’ counsel’s attempt to thwart
the Court’s review of this case would serve no purpose
other than to prejudice Louisiana. As discussed above,
so long as Nathan remains on the books in the Fifth
Circuit, Louisiana’s Ten Commandments law 1is
plainly constitutional—and Louisiana will eventually
win this case on the merits by simply citing Nathan.
That is why Louisiana’s “demand for certiorari evi-
dently evaporates if this Court denies the Nathan pe-
tition.” BI0O.10. But, if this Court were to grant Na-
than and reverse, then respondents’ counsel would re-
start district court litigation anew in this case, claim-
ing that this Court’s (hypothetical) Nathan decision
compels a Louisiana loss, too. There is no good reason
to force the lower courts and the parties through that
waste of time and resources when the exact same is-
sues and arguments are already presented before the
Court today.

* * *

Louisiana reiterates its opposition to this Court’s
review in Nathan and this case. The Fifth Circuit’s ex-
haustive decisions correctly reject respondents’ effort
to resurrect the Lemon test by other means; there is
no split; and the issues are actively percolating, as fur-
ther underscored by the recent Eighth Circuit oral ar-
gument in the challenge to Arkansas’s Ten Command-
ments law. Stinson v. Arkansas, No. 26-1722 (8th Cir.)
(argument held September 22, 2026); see Pet.20-33.
Indeed, Nathan’s suitability (if any) as vehicle appears
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to have collapsed entirely, given that the incoming At-
torney General of Texas has pledged to abandon
Texas’s defense of the duly enacted and fully constitu-
tional Nathan law. Supra n.1. If the Court were in-
clined to grant review, however, it should grant review
in both cases.

II. THERE IS NO BAR TO MERITS REVIEW.

There 1s nothing to respondents’ puzzling (and un-
successful) attempts to find a procedural bar to the
Court’s merits review in this case.

First, respondents complain (BIO.15-17) that the
Fifth Circuit did not decide the First Amendment mer-
1ts 1ssues 1n this case. In the same breath, however,
they admit that the Fifth Circuit did address the mer-
its in Nathan, see id.—and they do not dispute that the
merits analysis in Nathan (which substantially
tracked Louisiana’s own briefing, while expressly ne-
gating Louisiana’s own loss before the Roake panel)
equally controls the outcome of this case.

Second, respondents suggest (BIO.21) that Louisi-
ana’s “ripeness victory” in the Fifth Circuit could
thwart this Court’s merits review. Setting aside re-
spondents’ and seven dissenting judges’ view that the
Fifth Circuit’s ripeness determination was wrong,
BIO.11-12 n.2; supra p.4, this Court may answer a
merits question over a jurisdictional question in an ap-
peal arising from a preliminary injunction. See Munaf
v. Geren, 553 U.S. 674, 691 (2008); accord Mullin v.
Doe, 609 U.S. 324, 345-46 (2026) (majority reaching
constitutional merits question, with plurality explain-
ing that “courts need not always start with the juris-
dictional ground if the claim for interim relief would
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also fail on the merits”). Indeed, that is the route for
which Judge Ho advocated below: “[I]n this appeal of
a preliminary injunction, there is no order of opera-
tions—we may vacate on the merits, without ruling on
jurisdiction at all.” App.12a (Ho, J., concurring in the
judgment). And this would—as Louisiana has re-
quested—“terminate the litigation’ entirely.” App.13a
(Ho, J., concurring in the judgment).2

Finally, respondents attempt to characterize Loui-
siana’s conditional petition as a “prevailing party” pe-
tition that is appropriate “only in rare circumstances.”
BIO.14. But respondents admit (BIO.18) that this is
inaccurate because the Fifth Circuit’s judgment did
not deliver Louisiana complete relief. As just ex-
plained, Judge Ho made this point expressly in argu-
ing that, as in Nathan, the Fifth Circuit should have
“terminat[ed] the litigation entirely” on the merits.
App.13a (quotation marks omitted); accord App.20a
(Ho, J.) (“W]e can ‘terminate the litigation now.” No
further facts are needed to uphold the Louisiana Ten
Commandments law against Plaintiffs’ constitutional
attacks.” (citation omitted)).

That the Fifth Circuit did not grant Louisiana com-
plete relief matters for two reasons. One, it illustrates
that this is not a “prevailing party” case like Camreta

2 This answers respondents’ incoherent argument that the
Fifth Circuit’s ripeness determination both (a) does not “war-
rant[] this Court’s review,” BIO.11, and (b) is “erroneous” because
it squarely violates this Court’s precedents, id. n.2. Whether that
issue warrants the Court’s review or not, the Court inde-
pendently may assess the merits, especially because it is possible
to construe the identified ripeness issues as “go[ing] to the merits
of Plaintiffs’ claims.” App.56a (Ramirez, J., dissenting).
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v. Greene, 563 U.S. 692 (2011), because Louisiana has
not “won final judgment.” Id. at 700. It asked for that
but did not receive it—indeed, that is Louisiana’s
point. Pet.1, 17, 35. Two, it illustrates that Louisiana
has the requisite “personal stake” to appeal, Camreta,
563 U.S. at 702—namely, the State’s request for the
outright dismissal of this suit on the merits—even if
the State could be considered a “prevailing party.”

Respondents question (BIO.18) “why this Court”
should remedy Louisiana’s injury; Louisiana just ex-
plained why, see supra Section I. Respondents also rel-
egate this Court’s decision in Forney v. Apfel, 524 U.S.
266 (1998), to a footnote (BIO.18-19 n.3) because it
concerned appeals as of right, not discretionary ap-
peals. But Louisiana’s point is not that the Court must
grant review; it is that the Court may grant review be-
cause, as in cases like Forney (and even Camreta), this
Court can award Louisiana meaningful relief.

The extraordinary lengths to which respondents’
counsel have gone to cover the Court’s eyes to this case
should tell the Court all it needs to know about this
case and Nathan. That maneuvering alone warrants a
certiorari denial across the board. But, if not, the
Court at least should ensure that it has the full range
of available issues and arguments before it by grant-
Ing review in both cases.

CONCLUSION

The Court should grant Louisiana’s petition only if
it is inclined to grant review in Nathan.
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