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1
QUESTIONS PRESENTED

1. Whether respondents’ challenge to H.B. 71 is
non-justiciable.

2. Whether H.B. 71 is facially unconstitutional
under either the Establishment Clause or the Free Ex-
ercise Clause of the First Amendment.
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PARTIES TO THE PROCEEDING

Petitioners are Cade Brumley, in his official capac-
ity as the Louisiana State Superintendent of Educa-
tion; Conrad Appel, in his official capacity as a mem-
ber of the Louisiana State Board of Elementary and
Secondary Education (BESE); Judy Armstrong, in her
official capacity as a member of BESE; Kevin Berken,
in his official capacity as a member of BESE; Preston
Castille, in his official capacity as a member of BESE;
Simone Champagne, in her official capacity as a mem-
ber of BESE; Sharon Latten-Clark, in her official ca-
pacity as a member of BESE; Lance Harris, in his of-
ficial capacity as a member of BESE; Paul Hollis, in
his official capacity as a member of BESE; Sandy Hol-
loway, in her official capacity as a member of BESE;
Stacey Melerine, in her official capacity as a member
of BESE; Ronnie Morris, in his official capacity as a
member of BESE; East Baton Rouge Parish School
Board; Livingston Parish School Board; Vernon Par-
ish School Board; and St. Tammany Parish School
Board. They were defendant-appellants below. Orle-
ans Parish School Board also is a named defendant in
the district court but is not a petitioner here.

Respondents are Darcy Roake and Adrian Van
Young, on behalf of themselves and on behalf of their
minor children, real parties in interest A.V. and S.V.;
Mamie Broadhurst and Richard Williams, on behalf of
themselves and on behalf of their minor child, real
party in interest N.W.; Jeff Sims, on behalf of himself
and on behalf of his minor children, real parties in in-
terest A.S., C.S. 1, and C.S. 2; Jennifer Harding and
Benjamin Owens, on behalf of themselves and on be-
half of their minor child, real party in interest A.O.;
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Christy Alkire, on behalf of herself and on behalf of
her minor child, real party in interest L.A.; David and
Erin Hawley, on behalf of themselves and on behalf of
their minor children, real parties in interest A.H. and
L.H.; Dustin McCrory, on behalf of himself and on be-
half of his minor children, real parties in interest
E.M., P.M., and L.M.; Gary Sernovitz and Molly
Pulda, on behalf of themselves and on behalf of their
minor child, real party in interest T.S.; and Joshua
Herlands, on behalf of himself and on behalf of his mi-
nor children, real parties in interest E.H. and J.H.
They were the plaintiffs-appellees below.
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STATEMENT OF RELATED CASES

Roake v. Brumley, No. 24-30706 (5th Cir.). Judg-
ment and en banc opinion entered Feb. 20, 2026.

Roake v. Brumley, No. 24-cv-517 (M.D. La.). Ruling
and order entered Nov. 12, 2024.

Nathan v. Alamo Heights Indep. Sch. Dist., No. 25-
50695 (5th Cir.). Judgment and en banc opinion en-
tered Apr. 21, 2026.

Nathan v. Alamo Heights Indep. Sch. Dist., No. 25-
cv-756 (W.D. Tex.). Order entered Aug. 20, 2025.
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Constitutional Provisions

U.S. Const. art. ITI, § 2.,
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CONDITIONAL PETITION FOR
WRIT OF CERTIORARI

In 2024, the Louisiana Legislature passed H.B. 71,
which requires the display of the Ten Commandments
in public school classrooms. In 2025, the Texas Legis-
lature enacted S.B. 10, which also requires the display
of the Ten Commandments in public school class-
rooms. In the proceedings below, plaintiffs (repre-
sented by the same attorneys) filed facial challenges
to both laws under the Establishment Clause and the
Free Exercise Clause, asserting materially identical
arguments. They filed those facial challenges before
any plaintiff had seen a Ten Commandments display
on their classroom wall—and even though, as to Loui-
siana’s law, Louisiana school governing authorities
had not yet exercised their statutory discretion to de-
termine the nature and context of the displays.

Two district courts nonetheless granted prelimi-
nary injunctions against the enforcement of both laws.
After a Fifth Circuit panel upheld the injunction
against Louisiana officials’ enforcement of H.B. 71,
the en banc Fifth Circuit vacated that decision,
granted en banc review, and consolidated appeals re-
garding both laws for oral argument because they
“concern[] the same issues.” App.432a n.52.

The en banc Fifth Circuit subsequently vacated the
two preliminary injunctions. It did so first in Louisi-
ana’s case, Roake v. Brumley, where an en banc ma-
jority vacated the injunction against the enforcement
of H.B. 71 on ripeness grounds (but did not reverse and
render a judgment of dismissal as Louisiana re-
quested). Two months later, the Fifth Circuit decided



2

Texas’s case, Nathan v. Alamo Heights Independent
School District, where an en banc majority found the
challenge to S.B. 10 ripe by distinguishing Louisiana’s
law, but vacated the injunction on the merits (and ren-
dered a judgment of dismissal)—relying on the Roake
en banc opinion and rejecting the Roake panel opinion
throughout.

There is no need for this Court’s intervention. That
is principally because the Fifth Circuit’s exhaustive
Roake and Nathan decisions are correct. Those deci-
sions are a tour de force, applying basic Article III
principles and faithfully implementing this Court’s di-
rectives in Kennedy v. Bremerton School District, 597
U.S. 507 (2022), and Mahmoud v. Taylor, 606 U.S. 522
(2025). And in reaching its conclusions, the Fifth Cir-
cuit expressly aligned itself with the Third and Fourth
Circuits, ensuring a circuit consensus rather than a
circuit conflict. See, e.g., App.409a (citing Hilsenrath
ex rel. C.H. v. Sch. Dist. of Chathams, 136 F.4th 484
(3d Cir. 2025); Firewalker-Fields v. Lee, 58 F.4th 104
(4th Cir. 2023)). Further, this Court’s intervention not
only is unwarranted but also would be premature
given the active percolation of these issues now ongo-
ing in the lower courts.

Counsel for the Roake and Nathan plaintiffs, how-
ever, have represented that they may seek this Court’s
review. See Appl. at 5, Roake v. Brumley, No. 25A1239
(U.S. May 7, 2026) (seeking an extension of time “to
align the briefing of any petitions filed in these cases”).
If they do so, it is possible that they will seek review
in only one case, giving the Court a blinkered view of
the consolidated proceedings below. That incomplete
picture would handicap this Court’s consideration in a
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context where the Fifth Circuit’s two decisions are
joined at the hip.

Louisiana thus files this conditional petition for
writ of certiorari—conditional upon this Court’s con-
sideration and grant of any petition for writ of certio-
rari arising out of Nathan. To be clear, this is a purely
protective measure: This Court should deny any peti-
tion to review the Fifth Circuit’s decisions in Roake
and Nathan. But, if the Court were inclined to grant
review, it should consider both cases together just as
the Fifth Circuit did, to ensure that the full array of
relevant factual and legal arguments is squarely be-
fore the Court. In that circumstance, Louisiana would
urge the Court to affirm the judgment below and add
the relief that Louisiana requested but did not receive:
outright dismissal of the Roake lawsuit. See Forney v.
Apfel, 524 U.S. 266, 271 (1998) (a prevailing party that
receives “only half a loaf” of relief is entitled to appeal).

OPINIONS BELOW

The Fifth Circuit’s en banc opinion (App.1la—60a) is
reported at 170 F.4th 292. The Fifth Circuit’s panel
opinion (App.6la—125a) is reported at 141 F.4th 614.
The district court’s opinion (App.126a—376a) is re-
ported at 756 F. Supp. 3d 93.

JURISDICTION

The Fifth Circuit issued its en banc decision on
February 20, 2026. App.1a—60a. This Court has juris-
diction under 28 U.S.C. § 1254(1).
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CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Establishment Clause and Free Exercise
Clause of the First Amendment provide: “Congress
shall make no law respecting an establishment of re-
ligion, or prohibiting the free exercise thereof[.]” U.S.
Const. amend. I.

The text of Louisiana’s Ten Commandments law,
La. R.S. § 17:2124, is reproduced at App.528a—34a.

STATEMENT OF THE CASE
A. The Ten Commandments

The Ten Commandments “have historical signifi-
cance as one of the foundations of our legal system.”
Am. Legion v. Am. Humanist Ass’n, 588 U.S. 29, 53
(2019); accord Van Orden v. Perry, 545 U.S. 677, 690
(2005) (plurality op.) (explaining that “the Ten Com-
mandments ... have an undeniable historical mean-
ing”). Indeed, the Commandments not only undergird
longstanding prohibitions on murder, theft, perjury,
and the like, but also substantiate the central claim in
one of our founding documents—that there is a trans-
cendent and ultimate source of rights and duties that
1s not the government. See Decl. of Indep. § 2.

Perhaps unsurprisingly, then, our Nation has long
displayed the Ten Commandments in prominent pub-
lic spaces. For example, for nearly a century, a sculp-
ture of Moses has adorned this Court’s own courtroom
as one of the “great lawgivers of history”—holding the
Ten Commandments. Courtroom Friezes: South and
North Walls, Office of the Curator, Supreme Court of
the United States, perma.cc/BJV5-3GLL. And in the
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Library of Congress, a bronze statue of Moses holding
the Ten Commandments stands tall over the Main
Reading Room. Main Reading Room, Library of Con-
gress, perma.cc/PY3S-QZVX. Today, similar Ten Com-
mandments displays have been identified in “almost
every state.” Br. for United States as Amicus Curiae
at *11, *1la—7a, Van Orden v. Perry, 545 U.S. 677
(2005), (No. 03-1500), 2005 WL 263790 (“non-exhaus-
tive survey”).

B. Louisiana’s H.B. 71

In 2024—and in keeping with that tradition—Lou-
1siana enacted H.B. 71, which requires public schools
(including public colleges and universities) to display
the Ten Commandments in each classroom. La. R.S.
§ 17:2124 (2024) (reproduced at App.528a—34a). H.B.
71 specifies that the Commandments’ text must be
“identical” to the text on the monument upheld in Van
Orden, 545 U.S. 677; printed in “large, easily readable
font” on “a poster or framed document that is at least
eleven inches by fourteen inches”; and “the central fo-
cus” of the display. § 17:2124(A)(6), (B)(1), (C)(1);
App.529a, 530a—31a, 534a. Each display must include
a statutorily required, three-paragraph “context state-
ment” about the history of the Ten Commandments in
American  public education. § 17:2124(B)(3);
App.532a—-33a.

It i1s up to “[e]ach governing authority” to deter-
mine “[t]he nature of the display,” though H.B. 71 pro-
vides schools with examples of documents to consider
displaying alongside the Ten Commandments, such as
“the Mayflower Compact, the Declaration of Independ-
ence, and the Northwest Ordinance.” § 17:2124(B)(1),
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(B)(4); App.530a, 533a. No school governing authority
1s required to pay for the displays but must accept ei-

ther donated displays or donated funds.
§ 17:2124(B)(5); App.533a.

H.B. 71 requires the Louisiana State Board of Ele-
mentary and Secondary Education (BESE) to “adopt
rules and regulations in accordance with the Adminis-
trative Procedure Act” for the law’s implementation;
and the Department of Education (DOE) to “identify
appropriate [compliance] resources” that are “free of

charge” and list them on the Department’s “website.”
§ 17:2124(B)(6)(a), (b); App.533a.

C. District Court Proceedings

1. Five days after Louisiana Governor Jeff Landry
signed H.B. 71 into law in June 2024, the Roake plain-
tiffs—public-school parents and their minor -chil-
dren—sued the Louisiana State Superintendent of Ed-
ucation, the BESE members in their official capacities,
and five parish school boards. They claim that H.B. 71
facially violates the First Amendment’s Establish-
ment Clause and Free Exercise Clause. CA5.ROA.76—
79.

As to the Establishment Clause, the Roake plain-
tiffs assert that H.B. 71 “prescrib[es] an official reli-
gious text for schoolchildren to venerate.”
CA5.ROA.77. And as to the Free Exercise Clause, they
allege that H.B. 71 “substantially burdens the[ir] reli-
gious exercise” by “pressuring them to suppress or
limit expression of their religious or nonreligious back-
grounds, beliefs, or practices” or to “adopt[] the state’s
favored religious scripture.” CA5.ROA.78-79.
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Two weeks later, the Roake plaintiffs sought a pre-
liminary injunction barring the named defendants
(and others not before the district court) from enforc-
ing and following H.B. 71. CA5.ROA.239-46. They
also relied on an “expert” report from law professor
Steven Green, the former legal director of the plain-
tiffs’ counsel, Americans United for Separation of
Church and State, who opined, contra American Le-
gion, that “the Ten Commandments are not a founda-
tion of the American government or legal system.”
CA5.ROA.852.1

2. Because the ink was hardly dry on H.B. 71,
“DOE staff members d[id] not yet know how
DOE ... wlould] implement H.B. 71.” CA5.ROA.477—-
78. As part of Louisiana’s motion to dismiss and oppo-
sition to a preliminary injunction, however, DOE sub-
mitted a declaration stating that it “w[ould] likely con-
sider” certain “illustratives ... or variations of them.”
Id. Those illustratives (letter-size versions compiled at
CA5.ROA.480-94 and reproduced in the district
court’s decision at App.214a—26a) demonstrate the un-
limited universe of potential displays that Louisiana

1 As the Fifth Circuit would later note in highlighting “the
risk of appointing someone as an expert in ‘legal history,” Green
previously wrote the exact opposite. App.437a n.56. And in fact,
he testified before the district court that his opinions are “incon-
sistent with th[e] statements [of the Supreme Court] and estab-
lished law,” opining that “[m]any of the Justices of the Supreme
Court are not historians,” and commenting on American Legion’s
discussion of the Ten Commandments: “It’s just his [Justice
Alito’s] opinion, I guess.” CA5.ROA.2376, 2419; cf. Am. Legion,
588 U.S. at 35, 53 (Ten Commandments discussion joined by Rob-
erts, C.J., and Breyer, Kagan, and Kavanaugh, JJ.).
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school governing authorities might adopt and post in
compliance with H.B. 71. To take just a few:

A school governing authority might adopt a display
(App.215a) explaining religion’s role in American legal
history, by highlighting not just the Ten Command-
ments but also the Mayflower Compact, the North-
west Ordinance, and the Declaration of Independence:

RELIGION'S ROLE IN
AMERICAN LEGAL HISTORY

The ORDINANCE al 1787

THETEN COMMANDMENTS

A school governing authority also might adopt a
display (App.226a) explaining this Court’s decision in
Van Orden:



IMPORTANT SUPREME COURT CASES
VAN ORDEN'V. PERRY

THIS CASE ASKED WHETHER THE
ESTABLISHMENT CLAUSE OF THE
ALLOWS THE
DISPLAY OF A MONUMENT
INSCRIBED WITH THE TEN

THE SUPREME COURT FOUND NO ESTABLISHMENT

THE TEXA!
STATE CAPITOL GROUNDS.

‘THE MAM DISSENT JOINED BY JUSTICE GINSBLRG

AND TWO OTHER JUSTICES DISAGREED WITH THE

COURTS JUDGEMENT. BUT ACKNOWLEDGED THAT
“A CESPLAY OF THE COMMANOMENTS

THEY
HAVE INFLUENCED MODERN LAW WOULD WOST
LIKELY B CONSTITUTIONALLY
UNOBJECTIONABLE." THE DISSENT ALSO
RECOGNLZED THAT THE COMMANDMENTS COULD
“BE INTEGRATED CONSTITUTIONALLY MTO A
'COURSE OF STUDY I PUBLIC SCHOOLS."

Or, a school governing authority might adopt dis-
plays invoking inspiring leaders from our Nation’s his-
tory—such as a display (App.221a) comparing Moses’s
Ten Commandments with Martin Luther King, Jr.’s
“Ten Commandments for Non-Violence”:

MEDITATE DAILY €
REMEAMRIR ALWAY
SETKS JUSTICE AND
WALK ANDTALK IN T

PIAY DATLY TO BEUSED BY GO IN ORDER THAT ATLMEN
MIGIIT BE FREE,
SACRIFICE PERSONAL WISHES IN ORDLR THAT ALLMEN

REFRAIN FROM THE VIOLESCE OF FIST. TONGUE. Ok

STRIVETO BEIX GOOD SPIRITUAL AND EODILY HEALTH,
FOLLOW THE DIRECTIONS OF THE MOVEMENT AND OF
THE CAPTAIN ON A DEMONSTRATION,

THETEN GCOMMANDMENTS

1AM THE LORD TLIY GOD,

TUOU SUALT HAVE NO OTHER GODS BEVORE ME,
THOU SUALT NOT MAKE TO THYSELF ANY GRAVEN
IMAGES.

THOU SHALT NOT TAKE THE NAME OF THE LORD THY
GODINVAIN,

REMEMBER T1E SABBATIL DAY, T0 KEEP ITTIOLY.
HONORTHY EXTHER AND THY MOTHIR, THAT THY
DAYS MAY BE LONG UPON THE LAND WHICH THE
LORD THY GOD GIVETHUTHER.

TITOU STIALT NOT KILL.

TITOU SHALT SOT COMMIT ADULTERY,

THOU SHALT NOT STEAL
THOL SHALT NOT BEAR FALSEWI
NFIGHROR.
THOU SHALT NOT COVET TTTY

Similarly, a school governing authority might
adopt a display (App.220a) highlighting Justice Gins-
burg’s thoughts on the Ten Commandments from a
school paper that she republished in 2016 in My Own
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Words, where she described the English Bill of Rights,
the Ten Commandments, the Declaration of Independ-
ence, and the Magna Carta as “four great documents”
in the history of the world:

“Since the beginning of time,
the world has known four
great documents, great
because of all the benefits to
humanity which came about as
a result of their fine ideals
and principles.”

—RUTH BADER GINSBURG

The possibilities truly are endless.

3. Notwithstanding the vast unknowns in this case,
the district court issued a decision on November 12,
2024, denying Louisiana’s motion to dismiss and
granting a preliminary injunction, finding H.B. 71
“FACIALLY UNCONSTITUTIONAL and UNCON-
STITUTIONAL IN ALL APPLICATIONS.” App.375a.

The court rejected Louisiana’s ripeness and stand-
Ing arguments, reasoning that, although the Roake
plaintiffs have never seen an H.B. 71 display on their
school walls, “the risk of a future encounter” with
H.B. 71 displays is “certainly impending.” App.173a.
On the merits, the court held that H.B. 71 “runs afoul
of Stone v. Graham,” 449 U.S. 39 (1980), a decision in
which this Court applied the secular-purpose prong of
Lemon v. Kurtzman, 403 U.S. 602 (1971), to strike
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down a Kentucky law requiring displays of the Ten
Commandments in  public-school  classrooms.
App.132a; see App.278a (based on Stone “alone, the
Court could deny AG Defs. MTD”).

The court claimed to be avoiding “the now-defunct
Lemon test” itself. App.256a. But it nevertheless con-
cluded that “any purported secular purpose [of
H.B. 71] was not sincere but rather a sham,” and that
the actual purpose was “overtly religious,” as demon-
strated by “the legislative history and fundraising ef-
forts of the Governor.” Id.; App.131la & n.5. The court
also concluded that, “even if [it] did examine [the
Roake plaintiffs’ Establishment Clause] claim under”
this Court’s current approach, the motion to dismiss
would still be denied and the Roake plaintiffs would
still be entitled to a preliminary injunction. App.278a.
On this point, the court relied extensively on Green’s
report and testimony, which it found “convincing, log-
1cal, and consistent with the Court’s own review of the
evidence.” App.352a.

The court further held that the Roake plaintiffs
were likely to succeed on their free-exercise claim be-
cause their “testimony confirms, inter alia, [their] re-
ligious or nonreligious beliefs, the manner in which
the Act substantially burdens those beliefs, and the
ways in which [the] Act is inconsistent with any his-
torical tradition by being discriminatory and coercive.”
App.353a.

D. Fifth Circuit Panel Proceedings

1. Louisiana immediately appealed that decision to
the Fifth Circuit. While that appeal was pending, the
Louisiana Attorney General issued a January 2025
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guidance letter urging each Louisiana school govern-
ing authority to “select, and display at its discretion,
the four displays attached to this guidance letter.”
H.B. 71 Guidance for Louisiana Schools, Office of the
Attorney General (Jan. 3, 2025), perma.cc/N2TH-
GL87 (Letter). Full-size versions are available at that
link. The displays were included in briefing below, see
CA5.ECF.271 at 7-10; were distributed to the en banc
Fifth Circuit as bench exhibits and discussed during
oral argument; and are reproduced here.

One discusses the Supreme Court building’s archi-
tecture and its focus on great lawgivers like Moses:
THE SUPREME CDURT_& THE LAWGIVERS

T [ 71% y oyl
gy S % 5& ; ol
k il L L ‘M i
cluding i arshatl, ook aver e S
i ;
diaf on i mstapes tuing he Greas Hall

” West Fague facing
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One discusses Moses and other notable figures fea-
tured in the House Chamber in the United States Cap-
itol:
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A third discusses religion’s role in American public
education, keying on the statutorily required context
statement and its focus on Noah Webster and William

McGuffey:
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And the final one highlights this Court’s notable
decisions regarding the Religion Clauses of the Con-

stitution:
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Beyond recommending that schools use these dis-
plays, the Attorney General’s guidance letter states
that “each display should be between the statutory
minimum size, 11 inches by 14 inches, and 18 inches
by 24 inches.” Letter at 1. More, “[t]o avoid any possi-
bility of confusion regarding whether displays are at-
tributable to individual teachers, a school should place
its displays on any classroom wall other than behind
a teacher’s desk, podium, or location from which a
teacher ordinarily delivers instruction.” Id. And fi-
nally, a school should “place its displays among others
reflecting educational content.” Id. at 2.

2. Despite the growing record showing that the
Roake plaintiffs’ facial challenges could not possibly
account for the universe of ways that H.B. 71 may be
constitutionally implemented, the Fifth Circuit panel
affirmed the district court’s preliminary injunction.

On jurisdiction, the Roake panel acknowledged
that no parent or student had seen an H.B. 71 display.
But the panel nevertheless concluded that it had “suf-
ficient information for a fact-intensive and context-
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specific analysis,” that the Roake plaintiffs “demon-
strated standing to assert their Establishment Clause
claims” based solely on H.B. 71’s text, and that the
panel “must follow binding precedent” authorizing of-
fended-observer standing. App.74a, 86a, 90a.

As for the merits, the Roake panel concluded that
“Stone v. Graham is controlling.” App.108a. The
panel’s entire analysis on that score was a secular-
purpose inquiry under Lemon: The panel attacked
“Louisiana’s purported legislative purpose” as a
“sham” and as “implausible [and] inadequate.”
App.103a—08a (citation omitted). And in a bald foot-
note, the panel asserted that “[w]e do not undertake
this analysis to revive Lemon, but only for the limited
purpose of deciding whether Stone’s facts and reason-
ing control.” App.104a n.21.

In the alternative, the Roake panel held that H.B.
71 would fail scrutiny under Kennedy as well. The
panel expressly rejected Louisiana’s argument that,
“under Kennedy, the threshold question in an Estab-
lishment Clause analysis is whether the challenged
practice implicates historical hallmarks of religious
establishments.” App.108a. Instead, the panel be-
lieved that “the question before us is whether the per-
manent posting of the Ten Commandments in public
school classrooms fits within, or is consistent with, a
broader tradition of using the Ten Commandments in
public education.” App.110a. Having framed the in-
quiry that way, the panel summarily credited the
Roake plaintiffs’ allegations that no such tradition ex-
ists, and so they “adequately pleaded an Establish-
ment Clause violation under Kennedy.” App.111a.



16

The panel did not address the Free Exercise Clause
claim. App.95a n.16. And now-retired Judge Dennis
wrote separately to say both that the Roake plaintiffs
“have standing under settled Supreme Court prece-
dents recognizing ‘offender observer’ standing in Es-
tablishment Clause cases” and that Kennedy “did [not]
eliminate the component parts of Lemon.” App.118a.

E. Fifth Circuit En Banc Proceedings

1. That brings us to the immediate proceedings be-
low. Louisiana sought en banc review of the Roake
panel decision, which the en banc Fifth Circuit va-
cated in October 2025 in granting en banc review. See
Roake v. Brumley, 154 F.4th 329 (5th Cir. 2025).

In the meantime, Texas was facing its own litiga-
tion (filed by the same attorneys asserting the same
theories) with respect to Texas’s Ten Commandments
law. Before the Fifth Circuit vacated the Roake panel
decision, a Texas district court enjoined the enforce-
ment of Texas’s law, relying directly and extensively
on the Roake panel decision. See Nathan v. Alamo
Heights Indep. Sch. Dist., 795 F. Supp. 3d 910, 939
(W.D. Tex. 2025) (“The Fifth Circuit rejected each of
[Texas’s] arguments in Roake[.]”). Texas then ap-
pealed Nathan to the Fifth Circuit and sought initial
en banc review “alongside” Roake. CA5.ECF.248 at 1.
Louisiana endorsed that approach because it would
place “the fulsome records developed across both
cases” before the en banc Fifth Circuit. Id. The Fifth
Circuit granted Texas’s request shortly after granting
en banc review in Roake, and directed that Nathan
“shall be heard by the court en banc with oral argu-
ment along with 24-30706, Roake v. Brumley.” Nathan
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v. Alamo Heights Indep. Sch. Dist., 157 F.4th 713, 714
(5th Cir. 2025).

2. Following consolidated en banc oral argument in
January 2026, the Fifth Circuit first issued its deci-
sion in Roake. Discussed more fully below, that deci-
sion rejected the entirety of the Roake panel’s ripeness
analysis, vacating the district court’s injunction on
that ground alone.

The Fifth Circuit explained that Article III limits
federal courts to deciding actual cases and controver-
sies. App.5a. But there are too many unknowns in this
case, especially given that the constitutionality of a
Ten Commandments display “turns on ‘the context of
the display’ and ‘how the text is used.” Id. (citing Van
Orden, 545 U.S. at 701 (Breyer, J., concurring in the
judgment)). No one knows the content of any particu-
lar Ten Commandments display that a plaintiff might
see at some unknown date, nor does anyone know how
that display might be oriented, contextualized, or ref-
erenced (or not referenced) by a teacher in a particular
classroom. App.6a.

“In the absence of this evidence,” the Fifth Circuit
concluded, “we are not able to conduct the fact-inten-
sive and context-specific analysis required by the Su-
preme Court’s Ten Commandments cases.” Id. (cita-
tion modified). What the Roake plaintiffs demand “is
not judging” but “guessing.” App.9a. And the “Article
IIT judicial power stops there” because the Roake
plaintiffs’ facial claims are “nonjusticiable.” App.11a.

On that basis, the en banc Fifth Circuit vacated the
preliminary injunction, but did not reverse or render
judgment for Louisiana.
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3. Two months later, the en banc Fifth Circuit is-
sued its decision in Nathan—and in Nathan, the en
banc court rejected the entirety of the Roake panel’s
merits analysis.

The Fifth Circuit began with Article III jurisdic-
tion, distinguishing Texas’s law from Louisiana’s in
“three key ways”: (1) Louisiana’s statute expressly
“delegates” to school officials discretion to determine
the nature of the display, while Texas’s does not;
(2) Louisiana’s statute “specifies that local displays
may (or may not) incorporate other historical docu-
ments,” while Texas’s “mandates that displays ‘in-
clude only’ the provided text of the Commandments”;
and (3) Louisiana’s statute “does not specify where
displays must appear,” while Texas’s “requires posting
them in ‘a conspicuous place.” App.392a—93a. Unlike
in its Roake analysis, therefore, the Fifth Circuit be-
lieved that the Texas law “establishes a uniform dis-
play requirement we can evaluate as a matter of law
without further factual development.” App.393a.2

The Fifth Circuit followed that ripeness determi-
nation with a rejection of the Establishment Clause
and Free Exercise Clause claims in these cases, in-
cluding a thorough takedown of the Roake panel deci-
sion discussed more fully below.

Beginning with the Establishment Clause, the
Fifth Circuit observed that the Texas district court
had “followed our court’s since-vacated panel decision”

2 Judges Oldham and Willett declined to join this discussion
and the en banc majority’s finding of Article I1I standing because,
in their view, Article III bars these plaintiffs from resting on of-
fended-observer standing. App.447a.
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in Roake. App.386a. But the Roake panel was wrong.
It was wrong about Stone being controlling because
“Stone depended entirely on Lemon and nothing but
Lemon.” App.398a. “[W]e do not have the option of ig-
noring the Supreme Court’s express directives, [and]
we cannot continue applying Lemon” after Kennedy,
observed the Fifth Circuit. App.402a. The Roake panel
was also wrong about the proper Establishment
Clause test post-Kennedy. This Court has never en-
dorsed the “bizarre view” that “any modern practice
not supported by a founding-era tradition does violate
the Establishment Clause.” App.435a. Instead, “[t]he
correct analysis”—endorsed by this Court and applied
by the Third and Fourth Circuits—*is to ask whether
a challenged law shares the ‘hallmarks of religious es-
tablishments the framers sought to prohibit when
they adopted the First Amendment.” App.436a. And
there is no serious claim that the passive display of a
religious symbol implicates those hallmarks.

On the Free Exercise Clause, the Fifth Circuit rec-
ognized that “the core of a free-exercise violation—a
substantial burden on religious belief or practice—is
missing.” App.441a. The Ten Commandments laws re-
quire nothing of these plaintiffs; they simply require a
passive display, which is completely unlike, for exam-
ple, the disruptive reeducation activities this Court in-
validated in Mahmoud. Accordingly, the Free Exercise
Clause challenge fails.

With these findings, the en banc Fifth Circuit va-
cated the Texas district court’s injunction, reversed,
and rendered judgment dismissing the Nathan suit.



20

REASONS FOR GRANTING THE
CONDITIONAL PETITION

I. THIS COURT’S REVIEW IS UNWARRANTED.

The Fifth Circuit’s careful decisions in the Roake
and Nathan cases are correct—and there is no reason
to disturb them. As to Roake itself, that is principally
because the challenges are non-justiciable. And even
if that were not so, the Establishment Clause and Free
Exercise Clause facial challenges fail on the merits, as
the Fifth Circuit held in Nathan. There also is no cir-
cuit split, and no urgency for this Court to intervene
given the active percolation of these issues that is on-
going in the lower courts. For all of these reasons,
therefore, there is no need for this Court’s review.

A. This Case Is Non-Justiciable.

Start with Article III. The Fifth Circuit correctly
held that the Roake case does not get off the ground
because it is not ripe. And as Judges Oldham and Wil-
lett separately wrote, the Roake and Nathan plaintiffs
also lack Article III standing. Either way, therefore,
Article III prohibits this case from proceeding.

1. The Fifth Circuit rightly ended the Roake appeal
on ripeness. “Article III limits federal courts to resolv-
ing ‘Cases’ and ‘Controversies,” the court wrote.
App.5a (citing U.S. Const. art. III, § 2). “Because of
that limitation, the issues we decide must be ripe—not
dependent on contingent future events that may not
occur as anticipated, or indeed may not occur at all.”
Id. (citing Trump v. New York, 592 U.S. 125, 131
(2020) (per curiam)) (quotation marks omitted). And
the Roake plaintiffs’ suit fails to meet that standard.
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Under this Court’s precedents, the constitutional-
ity of a Ten Commandments display “turns on ‘the con-
text of the display’ and ‘how the text is used.” Id. (cit-
ing Van Orden, 545 U.S. at 701 (Breyer, J., concurring
in the judgment)). But those are unknowns in this
case. Yes, “H.B. 71 sets certain ‘minimum require-
ment[s]’ regarding the text, size, and accompanying
‘context statement’ of the displays,” but “it leaves ‘[t]he
nature of the display’ entirely to the discretion of local
school boards.” App.ba—6a (citing La. R.S.
§ 17:2124(B)(1)—(3)). No one “know[s], for example,
how prominently the displays will appear, what other
materials might accompany them, or how—if at all—
teachers will reference them during instruction.”
App.6a. And “[m]ore fundamentally,” no one “even
know([s] the full content of the displays themselves.”
Id. As a result, the Fifth Circuit concluded, “we cannot
evaluate ‘how the text is used,” because we do not yet
know—and cannot yet know—how the text will be
used.” Id. (citation omitted). “And ‘[i]Jn the absence of
this evidence, we are not able to conduct the fact-in-
tensive and context-specific analysis required by’ the
Supreme Court’s Ten Commandments cases.” Id.

“That same evidentiary gap,” the Fifth Circuit con-
tinued, “forecloses the parents’ Free Exercise claims,
because ‘the question of whether a law substantially
interferes with the religious development of a child
will always be fact-intensive,” requiring courts to ‘con-
sider the specific context in which the instruction or
materials at issue are presented.” App.6a—7a (quoting
Mahmoud, 606 U.S. at 550) (citation modified).

That was the ballgame. For rendering a judicial de-
termination “that every possible H.B. 71 display” is
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unconstitutional “would oblige [a court] to hypothesize
an open-ended range of possible classroom displays
and then assess each under a context-specific stand-
ard that depends on facts not yet developed and, in-
deed, not yet knowable.” App.9a. That “is not judging,”
the Fifth Circuit recognized, “it is guessing.” Id. And
the “Article III judicial power stops there” because the
Roake plaintiffs’ facial claims are “nonjusticiable.”
App.11a.

2. Although the en banc Fifth Circuit had no need
to identify other Article III problems, Judges Oldham
and Willett separately—and correctly—endorsed Lou-
isiana’s independent argument that the Roake and
Nathan plaintiffs lack Article III standing. Their
claims “hinge on the mistaken premise that individu-
als can sue because they are offended—a proposition
that is wrong as a matter of Constitutional structure
and Supreme Court precedent.” App.447a. Indeed,
“[t]his case is a textbook offended observer case.” Id.
“From top to bottom, the idea is that the plaintiffs
(1) worry that they will one day see a poster; (2) worry
that they might find that poster offensive; so (3) they
invoke federal jurisdiction for protection from poten-
tial, hypothetical future offenses.” App.448a.

But there is no basis in Article III or this Court’s
precedents for offended-observer standing. “[T]here is
no historical comparator to offended-observer stand-
ing” that might suggest that this is a legitimate “basis
for suit in American courts.” App.449a. In fact, “the
opposite 1s true.” Id. Time and again, this Court has
reiterated that “[t]he presence of a disagreement, how-
ever sharp and acrimonious it may be, is insufficient
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by itself to meet Art[icle] III’s requirements.” Id. (quot-
ing Diamond v. Charles, 476 U.S. 54, 62 (1986)); see
FDA v. All. for Hippocratic Med., 602 U.S. 367, 396
(2024) (holding that “sincere legal, moral, ideological,
and policy objections ... alone do not establish a justi-
ciable case or controversy in federal court”); Valley
Forge Christian Coll. v. Americans United for Separa-
tion of Church & State, Inc., 454 U.S. 464, 485 (1982)
(reasoning that “the psychological consequence pre-
sumably produced by observation of conduct with
which one disagrees” is not a cognizable injury-in-
fact).

For that reason, Judges Oldham and Willett joined
the growing “chorus of judges from across the country
[that] have rejected offended-observer standing.”
App.450a (citing, among others, Am. Legion, 588 U.S.
at 80-83 (Gorsuch, J., concurring in the judgment);
City of Ocala v. Rojas, 143 S. Ct. 764, 766 (2023)
(Thomas, J., dissenting from denial of certiorari)).
“Plaintiffs have no basis to invoke the federal judicial
power merely because they are offended by a holy text
that is a cornerstone of Western civilization.”
App.454a—55a. And the Roake plaintiffs’ theory in this
case—which extends offended-observer standing to fu-
ture anticipatory offense—is as clear a warning signal
as any that this Court must “clarify that offended ob-
server standing has no place in our constitutional or-
der.” App.455a.

Whether on ripeness or on standing, Article III
forecloses the Roake plaintiffs’ suit—and the Fifth Cir-
cuit correctly held as much.
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B. Plaintiffs Have No Viable Facial Claims.

The Fifth Circuit likewise saw no need to reach the
merits of the Roake plaintiffs’ Establishment Clause
and Free Exercise Clause claims. But, as the Fifth Cir-
cuit made clear in Nathan, those claims are dead in
the water. That is principally because of the demand-
ing facial standard in this pre-enforcement context,
which the plaintiffs come nowhere close to meeting. It
1s also because the plaintiffs have no viable claims un-
der a straightforward application of this Court’s deci-
sions in Kennedy and Mahmoud.

1. The Roake plaintiffs’ threshold merits problem
is their inability to surmount the high facial standard.
Everyone agreed below that, because the plaintiffs
“have asserted a facial challenge to H.B. 71,” they
“must show that there is no set of circumstances under
which [H.B. 71] is constitutional.” App.95a (quoting
Croft v. Perry, 624 F.3d 157, 164 (5th Cir. 2010));
App.134a. As Judges Oldham and Willett explained
(hearkening back to this Court’s own recent prece-
dent), “[flacial challenges are an uphill battle” and
they are “disfavored.” App.452a (citation omitted).

That daunting standard, moreover, is more daunt-
ing still because this is a pre-enforcement challenge—
and this Court “has made it difficult to bring a chal-
lenge before States have even attempted to enforce the
[challenged] law.” App.453 (citing Vill. of Hoffman
Ests. v. Flipside, Hoffman Ests., Inc., 455 U.S. 489,
497-504 (1982)). By asking the federal courts “to com-
bine a facial and pre-enforcement challenge,” the
plaintiffs have asked for adjudication of a nakedly
speculative question: “whether these plaintiffs with a
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hypothetical injury about a hypothetical sign might
ever face a hypothetical situation where the law is con-
stitutional.” App.454a.

To ask that question is to answer it. It would be
passing strange to conclude, for example, that a poster
describing this Court’s First Amendment cases some-
how wviolates the Constitution simply because the
poster features a photo of the Ten Commandments.

The Supreme Court
&

The Religion Clauses of the Constitution

Hu on (2019)
(display held constitutional}

L

Stone v. Graham (1980)
(@isplay held unconstitutional)

‘McCreary County v. ACLU (2005)
(display held unconstitutional)

Yet that is the logical conclusion of the Roake plain-
tiffs’ theory. Asked by Chief Judge Elrod below specif-
ically about how this poster could be deemed to violate
the Establishment Clause, the Roake plaintiffs’ coun-
sel implausibly claimed that the poster is unconstitu-
tionally “coercive” “because the central focus is the
Ten Commandments.” CA5 Oral Arg. Audio at
1:14:40-15:40.

These facial challenges thus cannot survive the fa-
cial standard. Little more would be necessary to dis-
pose of them—and to affirm the judgment below. Cf.,

e.g., Moody v. NetChoice, LLC, 603 U.S. 707, 717
(2024) (“Today, we vacate both decisions for reasons
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separate from the First Amendment merits, because
neither Court of Appeals properly considered the fa-
cial nature of NetChoice’s challenge.”).

2. In any event, the Roake plaintiffs fare no better
on the merits of their Establishment Clause claim.
The Fifth Circuit reasoned as much in two key steps:
(a) rejecting the notion that Lemon via Stone v. Gra-
ham continues to supply the governing test; and
(b) following this Court’s directive in Kennedy to adju-
dicate Establishment Clause challenges based on the
historical hallmarks of an establishment of religion.

a. The plaintiffs’ mantra throughout this litigation
has been that this Court’s decision in Stone controls
this litigation—and that the lower courts would be de-
fying this Court’s precedent to conclude otherwise. As
the Fifth Circuit recognized, the exact opposite is true.

This Court could not have been clearer in Kennedy
when “it announced it had ‘long ago abandoned
Lemon” and “Lemon’s ‘offshoot,” known as the ‘en-
dorsement test,” rejecting reliance on “Lemon and its
progeny.” App.396a, 397a (citing Kennedy, 597 U.S. at
534). The Court’s directive, of course, is that, “when
analyzing Establishment Clause claims, courts [must]
not consider any of the three Lemon prongs—whether
a law has a secular purpose, whether it advances or
inhibits religion, and whether it excessively entangles
government and religion.” App.397a.

But that is the problem with Stone: “Stone de-
pended entirely on Lemon and nothing but Lemon.”
App.398a. Specifically, it began by applying Lemon’s
secular-purpose prong. See 449 U.S. at 41 (“We con-
clude that Kentucky’s statute requiring the posting of
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the Ten Commandments in public schoolrooms had no
secular legislative purpose, and is therefore unconsti-
tutional.”’). And it ended by applying Lemon’s secular-
purpose prong. Id. at 42—-43 (“We conclude that [the
Kentucky statute] violates the first part of the Lemon
v. Kurtzman test, and thus the Establishment Clause
of the Constitution.”).

“Remove the three-part Lemon test, and Stone’s
reasoning vanishes.” App.398a. Put otherwise, the
only way to apply Stone is to apply Lemon. That is why
the en banc Fifth Circuit criticized the Roake panel for
applying Lemon’s secular-purpose test while protest-
ing that “[w]e do not undertake this [secular-purpose]
analysis to revive Lemon, but only for the limited pur-
pose of deciding whether Stone’s facts and reasoning
control.” App.398a—99a. “That makes no sense,” said
the en banc Fifth Circuit. App.399a. “Stone’s ‘reason-
ing’ is the Lemon test, full stop. So, what the Roake
panel denied it was doing (‘reviving Lemon’) and what
it admitted it was doing (‘deciding whether Stone’s
facts and reasoning control’) are the same thing.” Id.

Because Stone is bad law after Kennedy, the Fifth
Circuit was duty-bound to recognize as much—and it
did. “The notion that we must nonetheless continue to
apply any part of Lemon flies in the face of [this
Court’s] explicit directives,” said the court. App.401a.
“Because we do not have the option of ignoring the Su-
preme Court’s express directives, we cannot continue
applying Lemon.” App.402a. Or, otherwise put: “Plain-
tiffs ignore [Lemon’s] obituary. Under the guise of ap-
plying Stone, they would have us exhume Lemon and
parade its corpse around the Federal Reporter. That
we cannot do.” App.404a.
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b. With Stone interred alongside Lemon, the Fifth
Circuit correctly recognized that its task was to artic-
ulate and apply the appropriate Establishment Clause
test in the wake of Kennedy. Kennedy itself instructed
that “[t]he Clause ‘must be interpreted by reference to
historical practices and understandings,” using an in-
terpretation that ‘faithfully reflects the understanding
of the Founding Fathers’ and ‘focuses on original
meaning and history.” App.405a (citing Kennedy, 597
U.S. at 535-36).

On that score, the Fifth Circuit linked arms with
“two sister circuits”—the Third and Fourth Circuits—
who have agreed that “Kennedy’s analysis distills to
this inquiry: Have plaintiffs ‘prov[en] a set of facts
that would have historically been understood as an es-
tablishment of religion’?” Id. (citing Hilsenrath, 136
F.4th at 491 n.54; Firewalker-Fields, 58 F.4th at 122
n.7); accord App.409a (“If a modern law 1s challenged
under the Establishment Clause, courts must test that
law against what the founding generation would have
regarded as an establishment of religion.”). The Fifth
Circuit then walked through a detailed historical ac-
count of what the founding generation understood an
establishment of religion to be.

That account maps onto the “hallmarks” of found-
ing-era establishments to which the Kennedy Court al-
luded: “(1) government control over religious doctrine,
governance, and church personnel; (2) compulsory
church attendance; (3) compelled financial support,
especially in the form of land grants and religious
taxes; (4) prohibitions on worship in dissenting
churches; (5) use of church institutions for civil func-
tions; and (6) restriction of political participation to
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members of the established church.” App.422a (citing
Kennedy, 597 U.S. at 537 n.5).

That analysis, the Fifth Circuit observed, is easily
applied here because the Ten Commandments laws
“plainly lack[] the features of founding-era establish-
ments’—e.g., punishment through fines, taxes, and le-
gal disabilities, or regulation of church functions and
personnel. App.424a. Indeed, that is why the plaintiffs
“rely on none of these features of establishments” to
press their Establishment Clause challenge. Id.

Instead, their “principal argument” has been that
these laws “resemble[] historic establishments be-
cause [they are] coercive.” Id. That argument seizes on
a line in Kennedy that spoke of “coercion.” But “Ken-
nedy explained that the ‘coercion’ characteristic of es-
tablishments consisted of forcing people to ‘attend
church’ or ‘engage in a formal religious exercise.”
App.425a (citing Kennedy, 597 U.S. at 537) (quotation
marks omitted). And “merely displaying religious text
in a classroom” is “worlds apart” from that type of un-
constitutional coercion. Id. Indeed, laws like Louisi-
ana’s and Texas’s “do[] not compel any student to en-
gage in formal religious exercise’—or do anything at
all. App.425a—26a.

Moreover, the plaintiffs “have not identified a
shred of founding-era evidence equating the govern-
ment’s use of religious text, displays, or symbols with
an establishment of religion.” App.426a. In fact, the
available literature suggests “that no one ‘ever
claimed at the founding that the display of religious
symbols was a form of religious establishment.” Id. &
n.47. Indeed, such a claim would likely come as a
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shock to not only the founding generation but also to a
modern generation familiar with widespread religious
1magery across our Nation. See App.426a—28a (detail-
ing examples).

All this ends the plaintiffs’ Establishment Clause
challenge. Under the Third, Fourth, and Fifth Cir-
cuits’ uniform precedents, the plaintiffs “bore the bur-
den of showing that the [Ten Commandments] dis-
plays would have been understood as a founding-era
establishment.” App.428a. They did not, and could
not, carry that burden—and so their challenge fails.

3. The Roake plaintiffs’ Free Exercise Clause claim
is similarly meritless. The Fifth Circuit made quick
work of that claim because “the core of a free-exercise
violation—a substantial burden on religious belief or
practice—is missing.” App.441a. Everyone “agree|s]
that a key precedent” on this score is Mahmoud.
App.439a. And “[m]easured against Mahmoud,” Loui-
siana’s and Texas’s laws “fall[] far short of transgress-
ing the Free Exercise Clause.” Id.

Unlike the curriculum and disruptive instruction
at issue in Mahmoud, these Ten Commandments laws
“create[] no religious curriculum designed to shape
children’s beliefs or subvert their parents’ teaching.”
Id. “Teachers are not required or encouraged to offer
religious reflections on the Ten Commandments.” Id.
“Nor are they told to proselytize students who ask
about the displays or disagree with the Command-
ments.” Id. “Nor are they given lesson plans instruct-
ing that certain students (say, atheist, nontheist, pol-
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ytheist, or agnostic students) are to be told their be-
liefs are ‘hurtful’ or ‘hateful.” Id. (quoting Mahmoud,
606 U.S. at 553).

Instead, all these laws “require[] is a poster on a
classroom wall.” App.442a. And while the plaintiffs in
Roake and Nathan “disagree with the poster’s con-
tent,” “disagreement alone does not transform [these
laws] into religious coercion—and certainly not into
the [sort of] compulsory sex re-education program in-
validated in Mahmoud.” Id. Indeed, “no case suggests
that the mere presence of religious language in a
school display is ipso facto religious coercion.” Id. And
for good reason: Such a rule would prohibit schools
from displaying the Declaration of Independence or
Lincoln’s Second Inaugural Address—or even requir-
ing the recitation of the Pledge of Allegiance. See
App.443a. That, of course, is not the law. And below,
1n response to this problem with the plaintiffs’ theory,
their “counsel could only say, ‘that’s obviously not this
case.” Id.

Plaintiffs’ claim, if credited, would go far beyond
what was at issue in Mahmoud. There, the plaintiffs
were specifically asked about a situation where a
school displays posters that students or their parents
might object to, and the plaintiffs disclaimed any con-
stitutional right to veto those posters. Tr. of Oral Arg.
at 58, Mahmoud v. Taylor, 606 U.S. 522 (2025) (No.
24-297); c¢f. Mahmoud, 606 U.S. at 568 (maj. op.) (dis-
tinguishing “opt outs” from giving parents “substan-
tive control over the curriculum itself”); id. at 625 (So-
tomayor, J., dissenting) (“[FJor public schools to func-
tion, it is inescapable that some students will be ex-
posed to ideas and concepts that their parents may
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find objectionable on religious grounds. ... To presume
that public schools must be free from all such exposure
1s to presume public schools out of existence.”). Noth-
ing in this Court’s opinion suggests a different answer
here.

C. These Issues Are Actively Percolating in
the Lower Courts.

Even if the plaintiffs’ claims were not plainly mer-
itless, certiorari would be premature. Nathan is the
first post-Kennedy court of appeals decision to grapple
with how to apply Kennedy to a case involving passive
religious displays. And far from indicating any emerg-
ing disagreement among the circuits over the proper
understanding of Kennedy, the Fifth Circuit expressly
aligned itself with decisions from the Third and
Fourth Circuits. No circuit has disagreed.

Nor is there likely to be any shortage of future op-
portunities to consider these issues. Indeed, the spe-
cific issue of Ten Commandments displays in public
schools 1s actively percolating in the lower courts. Like
Louisiana and Texas, Arkansas has passed a law re-
quiring the display of the Ten Commandments in pub-
lic school classrooms. A challenge to that law is cur-
rently pending in the Eighth Circuit. See Stinson v.
Arkansas, No. 26-1722 (8th Cir. filed Apr. 14, 2026).
And two other states—in two additional circuits—
have recently enacted their own versions of laws
providing for Ten Commandments displays in public
schools. See 2025—26 Tenn. Pub. Acts, ch. 924 (May 14,
2026); Ala. Act No. 2026-428 (Apr. 13, 2026).

In light of Kennedy’s clarification of the law, more-
over, other Ten Commandments displays are being
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posted (or reposted) on public property in other con-
texts. See, e.g., Indiana Civil Liberties Union v. Braun,
No. 1:00-cv-00811 (S.D. Ind. Dec. 29, 2025), ECF 60
(Indiana seeking relief from Lemon-era injunction for-
bidding Ten Commandments monument on state-cap-
itol grounds); Ky. H.J. Res. 15 (Mar. 27, 2025) (Ken-
tucky re-erecting Ten Commandments monument on
state-capitol grounds). And other challenges to Ten
Commandments displays have already been filed. See,
e.g., Cave v. Jester, ___ F. Supp. 3d , 2026 WL
916187 (E.D. Ark. Mar. 31, 2026), appeal filed No. 26-
1829 (8th Cir.). There is no need for the Court to cut
short the process of Kennedy’s reception in the lower
courts. If that process ultimately demonstrates confu-
sion in the lower courts’ understanding of Kennedy,
there will be ample opportunity to grant certiorari
then. But there is no reason to disturb the en banc
Fifth Circuit’s correct application of Kennedy now.

II. IF THE COURT WERE INCLINED TO GRANT NA-
THAN, IT SHOULD LIKEWISE GRANT ROAKE.

As the foregoing makes clear, there are numerous
reasons why the Fifth Circuit was right to vacate the
Roake and Nathan injunctions. All that goes to show
why there is no need for this Court’s intervention—
and, if the various plaintiffs elect to file cert petitions,
the Court should deny them.

If the Court were inclined to grant any petition
arising from Nathan, however, then the Court should
grant this Roake petition as well. That is so for three
independent reasons.
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First, this is how the Fifth Circuit approached the
two cases. Only Roake proceeded through both a dis-
trict court preliminary-injunction decision and a Fifth
Circuit panel decision. When Louisiana sought en
banc review in Roake, Texas filed its initial en banc
petition in Nathan seeking review “alongside”
Roake—and Louisiana expressly endorsed that ap-
proach because it would place “the fulsome records de-
veloped across both cases” before the en banc Fifth
Circuit. CA5.ECF.248 at 1. That joint request natu-
rally resulted in a consolidated oral argument since
the two cases “concern[] the same issues.” App.432a
n.52. The same approach would thus make sense here.

Second, the Fifth Circuit saw material differences
between Louisiana’s and Texas’s laws—and Louisiana
has a significant interest in defending its own law here
on its own terms. As discussed above, the Fifth Circuit
read Texas’s law to prohibit the contextualization of
the Ten Commandments displays (while Louisiana’s
does not) and to require the conspicuous placement of
the displays (while Louisiana’s does not). Based on
those distinctions, the Fifth Circuit deemed the Na-
than challenge ripe but the Roake challenge unripe.

Any proceeding in this Court would thus begin
with a serious Article III question, including not just
ripeness but also the standing of “these plaintiffs [who
have sued over| a hypothetical injury about a hypo-
thetical sign.” App.454a (Oldham, J.). Because that
question was dispositive in Roake, Louisiana has a
vested interest in the outcome of that question. By the
Fifth Circuit’s lights, Louisiana has the best odds of
prevailing on an Article III basis. And if Louisiana did
not prevail on its Article IIT arguments, it would be in



35

the same position as Texas in defending its Ten Com-
mandments law on the merits—and only Louisiana
hasillustratives that drive a dagger through the plain-
tiffs’ facial challenges.

Third, Louisiana is conditionally appealing to se-
cure relief that it requested, but did not receive, from
the Fifth Circuit. It asked the en banc Fifth Circuit to
“reverse and render judgment” for Louisiana.
CA5.ECF.271 at 71; see CA5.ECF.369-1 at 11 (“The
Court should reverse and render judgment for Defend-
ants.”). But the Fifth Circuit did not do so. Instead, it
elected only to “VACATE the preliminary injunction.”
App.4a, 11a; contra App.17a (Ho, J., concurring in the
judgment) (reasoning that Roake “should be easy to
dismiss” on the merits); App.384 (Nathan en banc de-
cision “RENDER[ING] judgment dismissing Plain-
tiffs’ Establishment and Free Exercise claims”).

Where a prevailing party receives “only half a
loaf”—i.e., half of the relief it requested—this Court
has held that the party “can appeal the [otherwise-fa-
vorable] order insofar as it denies her the relief she
has sought.” See Forney, 524 U.S. at 271 (preserving
an appeal right where a party received only a remand
rather than a reversal). So it is here: Louisiana sought
not just vacatur of the preliminary injunction below
but judgment in its favor ending the Roake lawsuit—
the precise judgment Texas received. Accordingly, this
conditional appeal preserves Louisiana’s right under
Forney to obtain that relief.

To be sure, this is a unique situation in many re-
spects. In light of the Fifth Circuit’s exhaustive and
correct resolution of these cases, Louisiana cannot
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overstate its opposition to any request for this Court’s
review. At the same time, however, Louisiana must
preserve its rights in the event that this Court wishes
to grant a request for review. In that situation, the fac-
tors above—the consolidated proceedings in the Fifth
Circuit, the stated differences between the Texas and
Louisiana laws (and records), and the scope-of-relief
1ssue—would counsel in favor of considering Roake
and Nathan in tandem.

CONCLUSION

The Court should grant this petition only if it is in-
clined to grant a petition for writ of certiorari arising
from Nathan.
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APPENDIX A — OPINION OF THE UNITED STATES
COURT OF APPEALS FOR THE FIFTH CIRCUIT,
FILED FEBRUARY 20, 2026

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 24-30706

DARCY ROAKE, REVEREND, ON BEHALF
THEMSELVES AND ON BEHALF OF THEIR
MINOR CHILDREN, REAL PARTY IN INTEREST
AV, REAL PARTY IN INTEREST S.V.; ADRIAN
VAN YOUNG, ON BEHALF OF THEMSELVES
AND ON BEHALF OF THEIR MINOR CHILDREN,
REAL PARTY IN INTEREST AV,, REAL PARTY
IN INTEREST S.V.; MAMIE BROADHURST,
REVEREND, ON BEHALF OF THEMSELVES
AND ON BEHALF OF THEIR MINOR CHILD,
REAL PARTY IN INTEREST N.W.; RICHARD
WILLIAMS, REVEREND, ON BEHALF OF
THEMSELVES AND ON BEHALF OF THEIR
MINOR CHILD, REAL PARTY IN INTEREST
N.W,; JEFF SIMS, REVEREND, ON BEHALF OF
HIMSELF AND ON BEHALF OF HIS MINOR
CHILDREN, REAL PARTY IN INTEREST A.S,,
REAL PARTY IN INTEREST C.S. 1, REAL PARTY
IN INTEREST C.S. 2; JENNIFER HARDING, ON
BEHALF OF THEMSELVES AND ON BEHALF
OF THEIR MINOR CHILD, REAL PARTY IN
INTEREST A.O.; BENJAMIN OWENS, ON BEHALF
OF THEMSELVES AND ON BEHALF OF THEIR
MINOR CHILD, REAL PARTY IN INTEREST A.O,;
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DAVID HAWLEY, ON BEHALF OF THEMSELVES
AND ON BEHALF OF THEIR MINOR CHILDREN
REAL PARTY IN INTEREST A.H., REAL PARTY
IN INTEREST L.H.; ERIN HAWLEY, ON BEHALF
OF THEMSELVES AND ON BEHALF OF THEIR
MINOR CHILDREN, REAL PARTY IN INTEREST
A.H, REAL PARTY IN INTEREST L.H.; DUSTIN
MCCRORY, ON BEHALF OF THEMSELVES AND
ON BEHALF OF HIS MINOR CHILDREN, REAL
PARTY IN INTEREST E.M.; REAL PARTY IN
INTEREST PM., REAL PARTY IN INTEREST
L.M.; GARY SERNOVITZ, ON BEHALF OF
THEMSELVES AND ON BEHALF OF THEIR
MINOR CHILD, REAL PARTY IN INTEREST T.S,;
MOLLY PULDA, ON BEHALF OF THEMSELVES
AND ON BEHALF OF THEIR MINOR CHILD.
REAL PARTY IN INTEREST T.S.; CHRISTY
ALKIRE, ON BEHALF OF HERSELF AND ON
BEHALF OF HER MINOR CHILD, REAL PARTY
IN INTEREST L.A.; JOSHUA HERLANDS, ON
BEHALF OF HIMSELF AND ON BEHALF OF HIS
MINOR CHILDREN, REAL PARTY IN INTEREST
E.H., REAL PARTY IN INTEREST J.H,,

Plaintiffs-Appellees,

V.

CADE BRUMLEY, IN HIS OFFICIAL CAPACITY
AS THE LOUISIANA STATE SUPERINTENDENT
OF EDUCATION; CONRAD APPEL, IN HIS
OFFICIAL CAPACITY AS A MEMBER OF THE
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LOUISIANA STATE BOARD OF ELEMENTARY
AND SECONDARY EDUCATION (LSBESE); JUDY
ARMSTRONG, IN HER OFFICIAL CAPACITY AS A
MEMBER OF THE LSBESE; KEVIN BERKEN, IN
HIS OFFICIAL CAPACITY AS A MEMBER OF THE
LSBESE; PRESTON CASTILLE, IN HIS OFFICIAL

CAPACITY AS A MEMBER OF LSBESE; SIMONE
CHAMPAGNE, IN HER OFFICIAL CAPACITY AS
A MEMBER OF THE LSBESE; SHARON LATTEN-
CLARK, IN HER OFFICIAL CAPACITY AS A
MEMBER OF THE LSBESE; LANCE HARRIS,
IN HIS OFFICIAL CAPACITY AS A MEMBER
OF LSBESE; PAUL HOLLIS, LOUISTANA STATE
BOARD OF ELEMENTARY AND SECONDARY
EDUCATION; SANDY HOLLOWAY, IN HER
OFFICIAL CAPACITY AS A MEMBER OF
THE LSBESE; STACEY MELERINE, IN HER
OFFICIAL CAPACITY AS A MEMBER OF THE
LSBESE; RONNIE MORRIS, IN HIS OFFICIAL
CAPACITY AS A MEMBER OF THE LSBESE;
EAST BATON ROUGE PARISH SCHOOL BOARD;
LIVINGSTON PARISH SCHOOL BOARD;
VERNON PARISH SCHOOL BOARD;
ST. TAMMANY PARISH SCHOOL BOARD,

Defendants-Appellants.
Filed February 20, 2026
Appeal from the United States District Court

for the Middle District of Louisiana
USDC No. 3:24-CV-517
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Before ELroD, Chief Judge, JONES, SMITH, STEWART,
DENNIS, RicHMAN, SouTHWICK, HAYNES, GRAVES, HIGGINSON,
WiLLETT, Ho, DUNCAN, ENGELHARDT, OLDHAM, WILSON,
DoucLas, AND RAMIREZ, Circuit Judges.

PERr Curiam:

Courts do not decide constitutional questions in the
abstract. Nor is constitutional adjudication an exercise
in imagination. Our role is more modest—and more
demanding: to resolve concrete disputes grounded in real
facts and an actual record.

Louisiana House Bill 71 (H.B. 71) requires public
schools to display the Ten Commandments in each
classroom. See L. Stat. AnN. § 17:2124(B)(1). The question
before us, however, is not whether H.B. 71 is constitutional,
but whether that issue is fit for judicial resolution at this
time.

A group of parents sued to enjoin H.B. 71’s
implementation, arguing that the statute is facially
unconstitutional under both the Establishment and Free
Exercise Clauses of the First Amendment. The district
court granted a preliminary injunction, concluding that
the parents’ claims were ripe and meritorious. A panel
affirmed, and we voted to rehear the case en banc. Because
the parents’ challenge turns on unresolved factual and
contextual questions, equitable relief was premature, and
we VACATE the preliminary injunction.
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Article III limits federal courts to resolving “Cases”
and “Controversies.” U.S. Consrt. art. I1I, § 2. Because of
that limitation, the issues we decide “must be ‘ripe’—not
dependent on ‘contingent future events that may not occur
as anticipated, or indeed may not occur at all.” Trump v.
New York, 592 U.S. 125, 131, 141 S.Ct. 530, 208 L.Ed.2d
365 (2020) (per curiam) (quoting Texas v. United States,
523 U.S. 296, 300, 118 S.Ct. 1257, 140 L.Ed.2d 406 (1998)).

This case illustrates why that limitation matters.
There can be no doubt that the Ten Commandments bear
immense religious significance. “For believing Jews and
Christians,” they are “the word of God handed down to
Moses on Mount Sinai.” Am. Legion v. Am. Humanist
Ass'n, 588 U.S. 29, 53, 139 S.Ct. 2067, 204 L.Ed.2d 452
(2019). But they also “have historical significance as one
of the foundations of our legal system.” Id. That dual
character forecloses any categorical rule against their
display on public property. See Van Orden v. Perry,
545 U.S. 677, 125 S.Ct. 2854, 162 L.Ed.2d 607 (2005)
(upholding a Ten Commandments monument on the Texas
State Capitol grounds). Instead, constitutionality turns on
“the context of the display” and “how the text is used.”
Id. at 701, 125 S.Ct. 2854 (BREYER, J., concurring in the
judgment) (emphasis in original).!

While H.B. 71 sets certain “minimum requirement[s]”
regarding the text, size, and accompanying “context
statement” of the displays, it leaves “[t]he nature of the

1. As we have previously recognized, “JUSTICE BREYER’s
concurrence is the controlling opinion in Van Orden.” Staley v.
Harris Cnty., 485 F.3d 305, 308 n.1 (5th Cir. 2007) (en banc).
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display” entirely to the discretion of local school boards. L.
REv. Star. § 17:2124(B)(1)-(3). That delegation—and those
minimum requirements—necessarily leave numerous
essential questions unanswered. We do not know, for
example, how prominently the displays will appear, what
other materials might accompany them, or how—if at
all—teachers will reference them during instruection.
More fundamentally, we do not even know the full content
of the displays themselves. Although the statute requires
inclusion of the Commandments and a context statement,
it expressly permits additional content—such as “the
Mayflower Compact, the Declaration of Independence,
and the Northwest Ordinance”—to appear alongside
them. Id. § 2124(B)(4).

Simply put, we cannot evaluate “how the text is used,”
Van Orden, 545 U.S. at 701, 125 S.Ct. 2854 (BREYER, J.,
concurring in the judgment) (emphasis omitted), because
we do not yet know—and cannot yet know—how the text
will be used. And “[i]ln the absence of this evidence, we
are not able to conduct the fact-intensive and context-
specific analysis required by” the Supreme Court’s Ten
Commandments cases. Staley v. Harris Cnty., 485 F.3d
305, 309 (5th Cir. 2007) (en banc).2 That same evidentiary

2. As an adjunct to their main Establishment Clause
argument, the parents contend that H.B. 71 imposes a
denominational preference by prescribing a version of the
Commandments they characterize as uniquely Protestant.
The plaintiffs do not allege, however, that H.B. 71 imposes any
formal disadvantage on adherents of a particular faith. “Properly
phrased,” their claim is instead that H.B. 71 “works a de facto
discrimination among religions.” Gillette v. United States, 401 U.S.
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gap forecloses the parents’ Free Exercise claims, because
“the question whether a law ‘substantially interfer[es]
with the religious development’ of a child will always be
fact-intensive,” requiring courts to “consider the specific
context in which the instruction or materials at issue are
presented.” Mahmoud v. Taylor, 606 U.S. 522, 550, 145
S.Ct. 2332, 222 L.Ed.2d 695 (2025) (alteration in original)
(quoting Wisconsin v. Yoder, 406 U.S. 205, 218, 92 S.Ct.
1526, 32 L.Ed.2d 15 (1972)). Moreover, “the plaintiffs
suffer no concrete harm from the challenged policy itself,
which does not require them ‘to do anything or to refrain
from doing anything.” Trump, 592 U.S. at 134, 141 S.Ct.
530 (quoting Ohio Forestry Assn, Inc. v. Sierra Club,
523 U.S. 726,733, 118 S.Ct. 1665, 140 L.Ed.2d 921 (1998)).

The panel concluded that “[t]his case is not like
Staley where ‘no decision ha[d] been made regarding any
aspect of the future display of the [stored] monument,”
reasoning that here certain aspects of the future displays
are known. Roake v. Brumley, 141 F.4th 614, 630 (5th
Cir. 2024) (emphasis and alterations in original) (quoting
Staley, 485 F.3d at 309). But “the language of an opinion
is not always to be parsed as though we were dealing
with [the] language of a statute.” Brown v. Davenport,
596 U.S. 118, 141, 142 S.Ct. 1510, 212 L.Ed.2d 463 (2022)
(alteration in original) (quoting Reiter v. Sonotone Corp.,
442 U.S. 330, 341, 99 S.Ct. 2326, 60 L.Ed.2d 931 (1979)).
The panel’s unduly eramped reading of Staley—Ilimiting

437, 451-52, 91 S.Ct. 828, 28 L.Ed.2d 168 (1971). In the context
of a religious display, such a claim necessarily turns on how the
allegedly discriminatory text is presented and employed—facts
not yet developed here.
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it to cases in which literally no aspect of a future display
is known—does precisely that. Properly understood,
Staley does not turn on whether some details of a future
display are known, but on whether courts can evaluate
constitutionality without resorting to conjecture. There,
the challenged monument was known in considerable
detail. See Staley v. Harris Cnty., 461 F.3d 504, 506 (5th
Cir. 2006) (describing the monument), dismissed as moot
on reh’g en banc, 485 F.3d 305 (5th Cir. 2007). If those
facts were insufficient to present a ripe controversy, it is
difficult to understand how today’s record does so.?

The parents (and the principal dissent) seek to
sidestep this difficulty by framing the case as an attack
on H.B. 71’s minimum requirements alone. But an
unripe challenge does not become ripe merely because
a party asserts that the challenged action would be
unlawful on any conceivable set of facts. The Supreme
Court has squarely rejected that approach. In Texas v.

3. Shortly before argument, Louisiana notified us that the
Vernon Parish School Board—one of the defendants—adopted
a resolution stating that, if the district court’s injunction is
lifted, it “intends to direct all schools within its jurisdiction to
immediately implement H.B. 71 in accordance with” guidance
issued by the state Attorney General. That guidance includes
model displays and other implementation suggestions. Although
the resolution provides additional detail regarding how H.B. 71
may be implemented within the Vernon Parish School District,
neither party contends that it alters the ripeness analysis. While
ripeness is jurisdictional, see Shields v. Norton, 289 F.3d 832,
835 (5th Cir. 2002), we are not required to consider “arguments
in favor of jurisdiction” that the parties have not raised, E.T. v.
Paxton, 41 F.4th 709, 717 (5th Cir. 2022). We decline to do so here.
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United States, the challengers—no differently than the
challengers here—asked the Court “to hold that under no
circumstances” would the challenged action be lawful. 523
U.S. at 301, 118 S.Ct. 1257. The Court made swift work
of that argument, explaining that the Justices lacked
“sufficient confidence in [their] powers of imagination to
affirm such a negative.” Id. It reiterated that, even when
a plaintiff insists that a law can never be constitutionally
applied, “‘[d]etermination of the scope. . .. of legislation in
advance. . .involves too remote and abstract an inquiry for
the proper exercise of the judicial function.” Id. (brackets
and first ellipsis in original) (quoting Int’l Longshoremen’s
& Warehousemen’s Union, Loc. 37 v. Boyd, 347 U.S. 222,
224, 74 S.Ct. 447, 98 L.Ed. 650 (1954)). That admonition
applies with particular force here, where constitutionality
turns on context that does not yet exist.

Asking us to declare—here and now, and in the
abstract—that every possible H.B. 71 display would
violate the Establishment Clause would require precisely
what Texas forbids: the substitution of speculation for
adjudication. It would oblige us to hypothesize an open-
ended range of possible classroom displays and then assess
each under a context-sensitive standard that depends on
facts not yet developed and, indeed, not yet knowable. That
exercise exceeds the judicial function. It is not judging; it
is guessing. And because it rests on conjecture rather than
a concrete factual record, it does not cure the ripeness
defect—it compounds it. Facial challenges, no less than
as-applied challenges, may “degenerate into conjecture
rather than rulings on concrete controversies.” La Union
del Pueblo Entero v. Abbott, 167 F.4th 743, 754 (5th Cir.
Feb. 12, 2026).
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That does not mean, of course, that every facial
challenge (whether under the Establishment Clause or
otherwise) requires specific facts about implementation.
On the contrary, we have long acknowledged that “[a]
nticipatory constitutional challenges . .. ‘play a most vital
role’” in modern constitutional litigation. Red Bluff Drive-
In, Inc. v. Vance, 648 F.2d 1020, 1033 n.18 (5th Cir. 1981)
(quoting Int’l Soc’y for Krishna Consciousness of Atlanta
v. Faves, 601 F.2d 809, 817 (5th Cir. 1979)). But that role
is not unlimited. Ripeness does not demand unqualified
certainty—but it does demand facts sufficient to permit
judicial judgment rather than speculation. Because there
is no “unqualified right to pre-enforcement review of
constitutional claims in federal court,” Whole Woman’s
Health v. Jackson, 595 U.S. 30, 49, 142 S.Ct. 522, 211
L.Ed.2d 316 (2021), we must “insist that an anticipatory
challenge to a statute’s constitutionality grow out of
a ‘real, substantial controversy between parties . . . a
dispute definite and concrete.” Int’l Soc’y for Krishna
Consciousness, 601 F.2d at 817 (ellipsis in original)
(quoting Babbitt v. United Farm Workers Nat’l Union,
442 U.S. 289, 298, 99 S.Ct. 2301, 60 L.Ed.2d 895 (1979)).
Anticipatory review therefore turns not on the scope of a
plaintiff’s legal theory, but on the existence of a dispute
concrete enough to be judged rather than imagined.

Many statutes provide far greater detail than H.B.
71, and many constitutional provisions require far less
contextual inquiry than the Establishment Clause. If H.B.
71 were such a statute, or if the Establishment Clause
demanded less contextual sensitivity, this case might well
be ripe. But H.B. 71 confers sweeping discretion on local
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school boards, and the Establishment Clause demands
close attention to context. That incongruity is dispositive:
it forecloses judicial review at this stage and renders the
plaintiffs’ claims nonjusticiable. We add, however, that
nothing in today’s narrow holding prevents future as-
applied challenges once the statute is implemented and a
concrete factual record exists.

ok ok

“As this case comes to us . .. it does not—at this
time—present a dispute ‘appropriately resolved through
the judicial process.” Trump, 592 U.S. at 131, 141 S.Ct.
530 (quoting Susan B. Anthony List v. Driehaus, 573 U.S.
149, 157, 134 S.Ct. 2334, 189 L.Ed.2d 246 (2014)). Article
I1I judicial power stops there. Accordingly, we VACATE
the preliminary injunction.
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James C. Ho, Circuit Judge, concurring in the judgment:

A new Louisiana law requires the display of the Ten
Commandments in public schools. The law is constitutional
and consistent with our Founding traditions. I would
vacate the preliminary injunction for that reason.

The court today vacates the preliminary injunction
on ripeness grounds instead. But the important thing is
that the decision vacates the preliminary injunction—
and allows us to uphold the Louisiana law against
constitutional attack in the future. So I'm content to concur
in the judgment.

That said, I would avoid ripeness and vacate on the
merits. Ordinarily, we must decide jurisdiction first. But
in an appeal of a preliminary injunction, there is no order
of operations—we may vacate on the merits, without
ruling on jurisdiction at all. See Munafv. Geren, 553 U.S.
674, 691, 128 S.Ct. 2207, 171 L.Ed.2d 1 (2008). Indeed,
“[aldjudication of the merits is most appropriate if the
injunction rests on a question of law and it is plain that the
plaintiff cannot prevail.” Id. If “the Government is entitled
to judgment as a matter of law, it is appropriate for us to
terminate the litigation now.” Id. at 692, 128 S.Ct. 2207
(emphasis added).

We last confronted these issues in United States v.
Abbott, 110 F.4th 700 (5th Cir. 2024). The majority vacated
the preliminary injunction on the merits, and remanded
for further proceedings, without deciding jurisdiction. Id.
at 722. I wrote separately to note that I would vacate on
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jurisdictional grounds instead—specifically, the political
question doctrine. I believed that was not only correct,
but would “preclude further litigation entirely,” ¢d. at 727
n.2—and thus “terminate the litigation now.” Munaf, 553
U.S. at 692, 128 S.Ct. 2207.

I mention this, not to relitigate Abbott, but to say
that, if it was proper to vacate on the merits in Abbott,
then it’s a fortiori proper to do so here too. No further
facts are needed to vacate the preliminary injunction here
on the merits. Moreover, upholding Louisiana law would
“terminate the litigation” entirely. Id. That’s what I sought
to do in Abbott. And I'd do the same here.

I

Plaintiffs contend that their constitutional objection
to the Louisiana Ten Commandments law “may properly
begin and end” with Stone v. Graham, 449 U.S. 39, 101
S.Ct. 192, 66 L.Ed.2d 199 (1980).

That’s telling, because Stone turns entirely on Lemon
v. Kurtzman, 403 U.S. 602, 91 S.Ct. 2105, 29 L.Ed.2d 745
(1971)—and everyone agrees that Lemon is no longer good
law after Kennedy v. Bremerton School District, 597 U.S.
507, 534, 142 S.Ct. 2407, 213 L.Ed.2d 755 (2022) (noting
that “this Court long ago abandoned Lemon”).

Stone begins by observing that, under the first
prong of the Lemon test, statutes “must have a secular
legislative purpose.” Stone, 449 U.S. at 40, 101 S.Ct. 192.
It then rests its holding explicitly—and exclusively—on
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the first prong of Lemon: “We conclude that Kentucky’s
statute requiring the posting of the Ten Commandments
in publice schoolrooms had no secular legislative purpose,
and is therefore unconstitutional.” Id. at 41, 101 S.Ct.
192. In the ensuing paragraphs, Stone focuses entirely
on the secular legislative purpose test. And it ends by
reprising its holding: “We conclude that [the Kentucky
law] violates the first part of the Lemon v. Kurtzman test,
and thus the Establishment Clause of the Constitution.”
Id. at 42-43, 101 S.Ct. 192. Moreover, the Supreme Court
has repeatedly reaffirmed that Stone is premised on the
legislative purpose prong of Lemon. See, e.g., Van Orden
v. Perry, 545 U.S. 677, 690, 125 S.Ct. 2854, 162 L.Ed.2d
607 (2005) (plurality opinion of Rehnquist, C.J.) (Stone
turned on the law’s “plainly religious purpose”); McCreary
County v. American Civil Liberties Union of Ky., 545 U.S.
844, 859, 125 S.Ct. 2722, 162 L.Ed.2d 729 (2005) (“Stone
found a predominantly religious purpose”).

Plaintiffs nevertheless insist that Stone remains good
law, never mind the Court’s “abandon[ment]” of Lemon.
Kennedy, 597 U.S. at 534, 142 S.Ct. 2407. After all, it’s
well established that, “[i]f a precedent of [the Supreme]
Court . . . appears to rest on reasons rejected in some
other line of decisions, [the lower court] should follow the
case which directly controls, leaving to this Court the
prerogative of overruling its own decisions.” Rodriguez
de Quijas v. Shearson/American Exp., Inc.,490 U.S. 477,
484,109 S.Ct. 1917, 104 L.Ed.2d 526 (1989).

But Stone doesn’t rely on “reasons” that the Supreme
Court has later “rejected.” Stone relies on precedent that
the Supreme Court has overturned.
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What Plaintiffs may really be suggesting is that Stone
is still binding because the Supreme Court hasn’t yet
explicitly overturned it by name.

But under that rule, Asian children could still be
subject to racial segregation in public schools. After all,
the Supreme Court hasn’t overturned Gong Lum v. Rice,
275 U.S. 78, 48 S.Ct. 91, 72 L.Ed. 172 (1927), by name,
either.

Of course, that isn’t how we apply Supreme Court
precedent. Gong Lum plainly rests on Plessy v. Ferguson,
163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256 (1896)—just as
Stone plainly rests on Lemon. And Plessy is no longer
good law after Brown v. Board of Education, 347 U.S.
483, 74 S.Ct. 686, 98 L.Ed. 873 (1954)—just as Lemon is
no longer good law after Kennedy.

In short, Plessy is gone, so Gong Lum is gone. See,
e.g., Ho v. San Francisco Unified Sch. Dist., 147 F.3d
854, 862-63 (9th Cir. 1998) (noting that Gong Lum was
“repudiated” in Brown). And so too here: Lemon is gone,
so Stone is gone. We're not bound by Stone any more than
we’re bound by Gong Lum.

II.

Plaintiffs offer a backup argument. They hope to
reanimate Stone by reconceptualizing it as a coercion case.

But nothing in Stone holds—or even suggests—that
a passive display of the Ten Commandments is somehow
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coercive. Indeed, the word “coercion” appears nowhere in
Stone. There’s a perfectly reasonable explanation for that
omission, of course: Stone turned on purpose, not coercion.
It focused on legislative motive, not public impact.

Later Supreme Court opinions have further affirmed
that passive religious displays are not coercive. See, e.g.,
Lee v. Weisman, 505 U.S. 577, 618, 112 S.Ct. 2649, 120
L.Ed.2d 467 (1992) (Souter, J., concurring) (observing
that a “prominent display of a nativity scene on public
property . .. coerced no one into accepting or supporting
whatever message it proclaimed”); Van Orden v. Perry,
545 U.S. 677,694, 125 S.Ct. 2854, 162 L..Ed.2d 607 (2005)
(Thomas, J., concurring) (“The mere presence of [a
Ten Commandments] monument along [the plaintiff’s]
path involves no coercion and thus does not violate the
Establishment Clause.”). So have we. See, e.g., Briggs v.
Mississippt, 331 F.3d 499, 505 (5th Cir. 2003) (“[a] mere
display on public property . .. is in no meaningful sense
... coercive”).

Moreover, we couldn’t regard a passive display of the
Ten Commandments as coercive, without overturning
established precedent permitting the daily recitation of
the Pledge of Allegiance in public schools. See, e.g., Croft
v. Perry, 624 F.3d 157 (6th Cir. 2010). After all, if a mere
display is coercive, then surely an audible daily recitation
of the Pledge of Allegiance every morning for one’s entire
public school education is, too.

Notably, counsel for Plaintiffs conceded during
oral argument that the daily recitation of the Pledge of
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Allegiance would indeed present “a problem” under their
theory of coercion. Oral Arg. at 53:01. “Both are issues,”
counsel acknowledged. Oral Arg. at 53:30.

Counsel nevertheless intimated that there’s a
difference “of degree” between the daily recitation of the
Pledge of Allegiance and the passive display of the Ten
Commandments. Oral Arg. at 53:48.

But for what it’s worth, I agree: Passive displays
are even less coercive than being forced to listen every
morning to the monotheistic and anti-atheist Pledge of
Allegiance. Stone itself confirms this—“the Bible verses
involved in this case are merely posted on the wall, rather
than read aloud.” 449 U.S. at 42, 101 S.Ct. 192 (emphasis
added). Cf. Lee, 505 U.S. at 639, 112 S.Ct. 2649 (Scalia, J.,
dissenting) (“[Slince the Pledge of Allegiance. . .include[s]
the phrase ‘under God,’ recital of the Pledge would appear
to raise the same Establishment Clause issue as the
invocation and benediction.”).

So there’s no coercion in this case. And that conclusion
is fatal to all of Plaintiffs’ First Amendment claims.

III.

Once Stone is removed, this case should be easy
to dismiss. Plaintiffs present no historical evidence
that remotely suggests that our Founders would have
regarded a passive display of the Ten Commandments as
an impermissible “establishment of religion.” U.S. ConsT.
amend 1. See, e.g., Kennedy, 597 U.S. at 537 & n.5, 142 S.Ct.
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2407 (noting the “hallmarks of religious establishments
the framers sought to prohibit when they adopted the
First Amendment”) (citing, inter alia, Shurtleffv. City of
Boston, 596 U.S. 243, 285-86, 142 S.Ct. 1583, 212 L.Ed.2d
621 (2022) (Gorsuch, J., concurring)). To the contrary, our
Nation’s history proves precisely the opposite.

Our Nation’s Founders didn’t just permit religion in
education—they presumed that there would be religion
in education. Indeed, our Founders firmly believed that
our Constitution wouldn’t work without a religious people.

John Adams famously observed that “[oJur Constitution
was made only for a moral and religious People. It is
wholly inadequate to the government of any other.” John
Adams, Letter to the Massachusetts Militia (Oct. 11,
1798). John Jay similarly wrote that “Providence has been
pleased to give this one connected country, to one united
people, . . . professing the same religion, attached to the
same principles of government.” THE FEDERALIST No. 2,
at 9 (John Jay) (J. Cooke ed. 1961). The Massachusetts
Declaration of Rights, contained in the 1780 Massachusetts
Constitution, proclaimed that “the happiness of a people,
and the good order and preservation of civil government,
essentially depend upon piety, religion and morality.”
Mass. Consr. pt. I, art. IT1.

Given the centrality of religion in our Founders’
conception of good citizenship, it’s not surprising that
religion was a cornerstone of American education from
the beginning. The First Congress understood religious
instruction to be a necessary element of education,
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providing in the Northwest Ordinance of 1789 that
“[r]eligion, morality, and knowledge, being necessary to
good government and the happiness of mankind, schools
and the means of education shall forever be encouraged.”
1 Stat. 50, 52 (1789).! Samuel Adams implored fellow
Americans to educate their children in “the Study, and
Practice of the exalted Virtues of the Christian system,
which will happily tend to subdue the turbulent passions of
Men, and introduce that Golden Age beautifully described
in figurative language; when the Wolf shall dwell with the
Lamb, and the Leopard lie down with the Kid—the Cow,
and the bear shall feed; their young ones shall lie down
together, and the Lyon shall eat straw like the Ox—none
shall then hurt, or destroy; for the Earth shall be full of
the Knowledge of the Lord.” Samuel Adams, Letter to
John Adams (Oct. 4, 1790).

During the Founding era, American children were
typically educated in church-supported schools or by
private tutors. See Expert Report of Steven K. Green at
18, Roake v. Brumley, No. 3:24-cv00517 (M.D. La. Aug.
26, 2024). And one of the most popular textbooks used
in that education was the New England Primer, which
features extensive religious material including poems,
prayers, and lessons, including the Ten Commandments.
See WESTMINSTER ASSEMBLY, THE NEW ENGLAND PRIMER

1. The Continental Congress adopted the Northwest
Ordinance of 1787, and the First Congress reaffirmed it in the
Northwest Ordinance of 1789. See Fulton v. City of Philadelphia,
593 U.S. 522, 577-78, 141 S.Ct. 1868, 210 L..Ed.2d 137 (2021) (Alito,
J., concurring); Tara Ross and Joseph C. Smith Jr., UNDER GoD
88-89 (2008).
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IMPROVED: FOR THE MORE EASY ATTAINING THE TRUE READING
oF ExcLisH: To WHICH 18 ADDED THE ASSEMBLY OF DIVINES,
AND MR. CotToN’s CaTECHISM (Bos., Edward Draper 1777).
See also Mark David Hall & Andrea Picciotti-Bayer,
Ten Commandments in the Public Square and Public
Schools, 34 WM. & Mary BiLL Rrts. J. 175, 219 (2025).
From 1680 to 1830, more than 6.5 million copies of the
New England Primer were sold. Id. So it’s safe to say
that that textbook was in common use in early American
education. See, e.g., Morgan v. Plano Independent School
Dist., 612 F. Supp. 2d 750, 754 n.3 (E.D. Tex. 2009) (“The
founding fathers would have been familiar with the New
England Primer used by students in colonial society.”).
Other textbooks used in early American education, such
as McGuffey’s Readers and Noah Webster’s American
Spelling Book, likewise featured religious material
including the Ten Commandments. See Hall & Picciotti-
Bayer, 34 Wm. & Mary BiLL Rrs. J. at 223.

sk osk ok

We can vacate the preliminary injunction without
addressing jurisdiction, because “it is plain that the
plaintiff cannot prevail” on “the merits.” Munaf, 553 U.S.
at 691, 128 S.Ct. 2207. So we can “terminate the litigation
now.” Id. at 692, 128 S.Ct. 2207. No further facts are
needed to uphold the Louisiana Ten Commandments law
against Plaintiffs’ constitutional attacks.

The Louisiana law violates neither the Establishment
Clause nor the Free Exercise Clause. It is fully consistent
with the Constitution, and what’s more, it reinforces our
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Founders’ firm belief that the children of America should
be educated about the religious foundations and traditions
of our country.

We must never forget that, as Americans, “[w]e are a
religious people whose institutions presuppose a Supreme
Being.” Zorach v. Clauson, 343 U.S. 306, 313, 72 S.Ct.
679, 96 L.Ed. 954 (1952). So “[w]hen the state encourages
religious instruction,” it “respects the religious nature of
our people,” “accommodates . . . their spiritual needs,’
and “follows the best of our traditions.” Id. at 313-14, 72
S.Ct. 679.

In sum, the Louisiana Ten Commandments law is not
just constitutional—it affirms our Nation’s highest and
most noble traditions.
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James L. DENNis, Circuit Judge, joined by GRAVES,
Hiccinson, DoucLas, and Ramirez, Circuit Judges,
dissenting:

The Ten Commandments—here, a version from the
King James Bible—are a sacred text, drawn verbatim
from scripture and not a mere moral code or historical
relic. By placing that text on permanent display in
public school classrooms, not in a way that is curricular
or pedagogical, the State elevates words meant for
devotion into objects of reverence, exposing children to
government-endorsed religion in a setting of compulsory
attendance. That is precisely the kind of establishment
the Framers anticipated and sought to prevent.

More than forty-five years ago, the Supreme Court
confirmed this in Stone v. Graham, 449 U.S. 39, 42,
101 S.Ct. 192, 66 L.Ed.2d 199 (1980), holding that
classroom postings of the Ten Commandments, when
unincorporated into the curriculum, serve only “to induce

. . schoolchildren to read, meditate upon, perhaps to
venerate and obey, the Commandments,” and cannot stand
under the Establishment Clause. The Court has never
retreated from that holding. To the contrary, it reaffirmed
Stone’s core reasoning in McCreary County v. Am. C.L.
Union, 545 U.S. 844, 125 S.Ct. 2722, 162 L.Ed.2d 729
(2005), and Van Orden v. Perry, 545 U.S. 677, 125 S.Ct.
2854, 162 L.Ed.2d 607 (2005).

Today, the Fifth Circuit deploys ripeness as a
calculated stratagem to evade these precedents in the
Louisiana case. That maneuver is as unfortunate as
it is incorrect for the reasons ably explained by JUuDGE
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Ramirez.! Because I would affirm the district court’s
judgment in full, I dissent.

sk ok

In Stone v. Graham, the Supreme Court struck down
a Kentucky statute virtually identical to H.B. 71, holding
that it violated the Establishment Clause by requiring the
Ten Commandments to be displayed in classrooms. See 449
U.S. at42-43,101 S.Ct. 192. Louisiana contends that we may
disregard Stone because it relied on Lemon v. Kurtzman,
403 U.S. 602, 91 S.Ct. 2105, 29 L.Ed.2d 745 (1971),2 which
Louisiana claims the Supreme Court effectively abandoned
in Kennedy v. Bremerton School District, 597 U.S.
507, 142 S.Ct. 2407, 213 L.Ed.2d 755 (2022). Louisiana

1. Not only does the statute specify the posters’ size,
placement, and minimum content, but nearly every public school in
Louisiana has already received posters designed by the Louisiana
Attorney General. See Patrick Wall, Louisiana Public Schools
Receive Donated Ten Commandments Posters Amad Legal Battle,
NOLA.com (Jan. 17,2026), https:/perma.cc/2ZXW-JPBK; see also
Ho, J., concurrence (contending there is no requirement that we
resolve this appeal on ripeness grounds).

2. Lemon formalized a three-part test for evaluating
Establishment Clause violations: state action is unconstitutional
if it (1) lacks a secular legislative purpose; (2) has the primary
effect of advancing or inhibiting religion; or (3) fosters an excessive
entanglement between government and religion. 403 U.S. at 612-
13,91 S.Ct. 2105. Over time, courts interpreting the second prong
began asking whether a “reasonable observer” would view the
government’s challenged action as an “endorsement” of religion,
giving rise to the so-called “endorsement test.” See, e.g., County
of Allegheny v. Am. C.L. Union, 492 U.S. 573,593,109 S.Ct. 3086,
106 L.Ed.2d 472 (1989).
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concedes, however, that Kennedy did not mention Stone
or Lemon’s secular purpose requirement, on which Stone
relied in part. Stone controls for two reasons.

I

First, even adopting Louisiana’s gloss on Kennedy,
lower courts are bound to follow directly on-point Supreme
Court precedent, leaving no room to question the ruling
merely because it “appears to rest on reasons rejected
in some other line of decisions.” Rodriguez de Quijas
v. Shearson/Am. Exp., Inc., 490 U.S. 477, 484, 109 S.Ct.
1917, 104 L..Ed.2d 526 (1989); see also NATHAN S. CHAPMAN
& MicHAEL W. McCONNELL, AGREEING TO DISAGREE 92
(Geoffrey R. Stone ed., 2023) (similar). That command
reflects the obligation of vertical fidelity that defines the
role of an inferior court. No special exception exists for
Fifth Circuit judges.

To be sure, Stone is directly on point. H.B. 71 and the
Kentucky statute both:

1. Require the Ten Commandments to be
displayed in every public school classroom,;

2. Mandate minimum poster size and placement
requirements;

3. Include “contextual” statements describing
the “historical basis” for each display;

4. Make the Ten Commandments the central
focus;
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5. Permit private financing;

6. Task the superintendent with
implementation; and

7. Do not integrate the Ten Commandments
into an eduecational curriculum.

Compare L. R.S. § 17:2124(B), with Stone, 449 U.S. at 39
n.1, 101 S.Ct. 192 (citing Ky. REv. Stat. § 1568.178 (1980)).

Under H.B. 71, other foundational documents may be
displayed, but only the Ten Commandments are mandatory,
prominently displayed, and printed in large, legible text.
LaA. R.S. § 17:2124(B)(1), 4)(a). A display meeting H.B. 71’s
requirements is materially indistinguishable from those
struck down in Stone.

Stone’s reasoning applies equally here. The Supreme
Court rejected Kentucky’s claimed secular purpose
because the Ten Commandments were not integrated into
the curriculum—*“where the Bible may constitutionally be
used in an appropriate study of history, civilization, ethics,
comparative religion, or the like.” 449 U.S. at 42, 101 S.Ct.
192 (citing Abington Sch. Dist. v. Schempp, 374 U.S. 203,
225,83 S.Ct. 1560, 10 L.Ed.2d 844 (1963)). Posting the Ten
Commandments on classroom walls served no educational
function. The same is true under H.B. 71. The posters
must be displayed indiscriminately in every classroom,
regardless of subject matter, and without curricular
integration. L. R.S. § 17:2124(B)(1).
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Louisiana claims its Legislature had a valid
secular purpose: to promote understanding of the Ten
Commandments as part of the state’s historical and
educational tradition. Courts are normally deferential to
such legislative purposes, but the purpose must be sincere,
not a sham. See Croft v. Governor of Tex., 624 F.3d 157,
166 (5th Cir. 2010) (first quoting Edwards v. Aguillard,
482 U.S. 578, 587, 107 S.Ct. 2573, 96 L.Ed.2d 510 (1987),
and then quoting Wallace v. Jaffree, 472 U.S. 38, 64, 105
S.Ct. 2479, 86 L.Ed.2d 29 (1985) (PowELL, J., concurring)).
Here, the legislative record demonstrates that a religious
objective dominated. Sponsors repeatedly invoked teaching
children “what God commands,” lamented the decline of
Christianity, and openly framed opposition to H.B. 71 as
an “attack on Christianity.” Another co-sponsor touted
the law as a religious counterbalance to secular education.

The statutory text reinforces this pretext. The Ten
Commandments must be displayed prominently and
legibly, while other foundational documents are optional
and may remain hidden. La. R.S. § 17:2124(A)(9). As in
Stone, “[i]f the posted copies of the Ten Commandments
are to have any effect at all, it will be to induce the
schoolchildren to read, meditate upon, perhaps to venerate
and obey, the Commandments.” 449 U.S. at 42, 101 S.Ct.
192. That objective is unconstitutional.

I1

Second, and independently, Stone remains controlling
because Louisiana vastly overstates Kennedy’s
significance. Kennedy repudiated only the endorsement
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test—an offshoot of Lemon’s second prong—and left
intact the broader framework of Establishment Clause
doctrine: the requirement of a secular legislative purpose,
the prohibition on policies whose primary effect advances
religion, and the concern about excessive entanglement
between church and state. These principles predate
Lemon and remain binding. See Ira C. Lupu & Robert
W. Tuttle, The Ten Commandments in Louisiana Public
Schools: A Study in the Survival of Establishment Norms,
100 CHr.-KENT L. REV. 601 (2025).

Consider School District of Abington Township v.
Schempp, the Court’s seminal school prayer case decided
nearly a decade before Lemon. There, the Schempp family
challenged a Pennsylvania law requiring students to read
the Bible at the start of each school day. The Court held
that a law must have a secular legislative purpose to
withstand the strictures of the Establishment Clause. 374
U.S. at 222, 83 S.Ct. 1560 (citing Everson v. Bd. of Educ.
of Ewing Twp., 330 U.S. 1, 15, 67 S.Ct. 504, 91 L.Ed. 711
(1947)); McGowan v. Maryland, 366 U.S. 420, 442, 81 S.Ct.
1101, 6 L.Ed.2d 393 (1961). That foundational principle still
binds us. Unless Schempp and its progeny are overruled—
which Louisiana has never sought—the inquiry into the
purpose of a state-sponsored religious display remains
mandatory. Abandoning Stone would mark a first and
perilous step toward unraveling decades of school prayer
jurisprudence, grounded in the special need to protect
young, impressionable public school students from state-
sponsored indoctrination.



28a

Appendix A

Louisiana’s reliance on Kennedy as overruling Stone
underscores the error. Kennedy turned on whether
Coach Kennedy’s personal post-game prayers were
protected private speech. The Court held that they
were and that the school district could not restrict them.
The Ten Commandments display here, by contrast, is
indisputable state action undertaken for religious reasons.
Yet Louisiana contends that Kennedy swept away Lemon
entirely, along with Stone, replacing the established
framework with a singular focus on history and tradition.

That is wrong, and I refuse to go along with it. True,
Kennedy states that “this Court long ago abandoned
Lemon and its endorsement test offshoot.” 597 U.S. at
510, 142 S.Ct. 2407. But only the endorsement test—the
reasonable-observer inquiry—was addressed. Kennedy
did not revisit the secular-purpose requirement, the
analysis of primary effects, or the concern with excessive
entanglement. These requirements predate Lemon, and
they remain binding. As Professors Lupu and Tuttle
explain, supra at 629, “Lemon’s component parts thus
remain alive, and function in a variety of contexts, even
if citations to Lemon now will disappear.”

ok ok

Bound by Stone v. Graham and its progeny, and
mindful that we are not the Supreme Court, I conclude
that permanently posting the Ten Commandments
in every public school classroom, without curricular
incorporation and with compulsory attendance, violates
the Establishment Clause. Our court avoids confronting
that conclusion only through procedural artifice. I dissent.
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Havyngs, Circuit Judge, dissenting:

I concur with the conclusion of Judge Ramirez’s dissent
that this case is ripe. Simply stated, the Louisiana statute
clearly requires the posting of the Ten Commandments,
which is what the Plaintiffs are challenging, so there is
nothing to wait on in that arena, as we explained in our
panel opinion filed on June 20, 2025. I also concur with
the last paragraph in Judge Ramirez’s dissent that the
preliminary injunction was proper, and we should affirm
the district court as we explained in our panel opinion. I
respectfully note that we must follow what the Supreme
Court requires; thus, my determination is not based on
what I think of the Ten Commandments but following the
Constitution as the Supreme Court has explained.
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STEPHEN A. HicGinsoN, Circuit Judge, joined by DENNIS,
GravEs, DouaLas, and RAMIREZ, Circuit Judges, dissenting:

I join JunGcE RAMIREZ’s principal dissent, disagreeing
with the court majority that we cannot examine state-
compelled scriptural text at this juncture because H.B.
71’s legislative command to all public schools “leave[s]
numerous essential questions unanswered.” I also join
JUupceE DENNIS’s dissent, emphasizing that it is not our
role to overturn Stone v. Graham, 449 U.S. 39, 101 S.Ct.
192, 66 L.Ed.2d 199 (1980), a particularly stark Fifth
Circuit usurpation given CHIEF JUSTICE REHNQUIST’S two-
paragraph reiteration of Stone in Van Orden v. Perry,
545 U.S. 677, 691, 125 S.Ct. 2854, 162 L.Ed.2d 607 (2005)
(plurality opinion), a decision our court today correctly
embraces.!

I write separately to further disagree with the
court majority that the biblical scripture that all

1. Determinatively, in Van Orden, Chief Justice Rehnquist
juxtaposed the history of religious displays on monuments
with displays and practices % school classrooms, from which
schoolchildren cannot withdraw. 545 U.S. at 690-91, 125 S.Ct.
2854; see also id. at 703, 125 S.Ct. 2854 (Breyer, J., concurring
in judgment) (“This case, moreover, is distinguishable from
instances where the Court has found Ten Commandments displays
impermissible. The display is not on the grounds of a public school,
where, given the impressionability of the young, government
must exercise particular care in separating church and state.”).
Despite this, our court majority asserts that in-class displays
remain subject to variation; regardless of context and location,
every parent knows a child’s curiosity does not always train in
the teacher’s direction.
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Louisiana schoolchildren now must “confront[],” id., is
indeterminately religious—that the state law command
that students stare at the King James Version of the
Decalogue all day, every day, for every year of their
compulsory education “turns on” facts to be determined.

Although the court majority opines that no “categorical
rule” prohibits the display of the Commandments on public
property, over the ebb and flow of First Amendment
interpretation, the Supreme Court has been constant
with one fixed star: prohibiting government orthodoxy
and denominational discrimination. See Cath. Charities
Bureau, Inc. v. Wis. Lab. & Indus. Rev. Comm'n, 605 U.S.
238, 247, 145 S.Ct. 1583, 221 L.Ed.2d 881 (2025); see also
W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 642,
63 S.Ct. 1178, 87 L.Ed. 1628 (1943). That prohibition is
paramount against government placement of a preferred
religion in schools and classrooms. See Van Orden, 545
U.S. at 691, 125 S.Ct. 2854 (“We have been particularly
vigilant in monitoring compliance with the Establishment
Clause in elementary and secondary schools.” (cleaned

up)).?

We know from Louisiana lawmakers the chosen
scriptural text was not happenstance. The legislators
had definitive religious motivation when they selected a

2. Town of Greece v. Galloway, 572 U.S. 565, 577, 134 S.Ct.
1811, 188 L.Ed.2d 835 (2014); see also Rowan County v. Lund,
585 U.S. 1035, 1037-38, 138 S.Ct. 2564, 201 L.Ed.2d 1101 (2018)
(Thomas, J., dissenting from denial of certiorari) (explaining
that Town of Greece’s historical inquiry concerns the “specific
practice” at issue).
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Protestant version of the Decalogue to display.? As one of
the “country’s most distinguished scholars of the Religion
Clauses,™ Professor Michael W. McConnell, has stated
about H.B. 71, “the state legislature is singling out a
particular religious text to be displayed in a way that is
not curricular or pedagogical but rather reverential.”

3. The primary author and sponsor of the law was clear: “It
is so important that our children learn what God says is right
and what He says is wrong.” And another co-author and co-
sponsor described the law’s opponents as waging an “attack on
Christianity.”

4. Fulton v. City of Philadelphia, 593 U.S. 522,554,141 S.Ct.
1868, 210 L..K.d.2d 137 (2021) (Alito, J., concurring in judgment); see
also Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 537 n.5, 142
S.Ct. 2407, 213 L.Ed.2d 755 (2022) (citing Professor McConnell’s
scholarship in explaining the “hallmarks of religious establishment
the framers sought to prohibit”); Shurtleff v. City of Boston, 596
U.S. 243, 277, 286, 142 S.Ct. 1583, 212 L..Ed.2d 621 (2022) (Gorsuch,
J., concurring in judgment) (same); Hilsenrath v. Sch. Dist. of
Chathams, 136 F.4th 484, 491 (3d Cir. 2025) (same). The other
“distinguished scholar[]” recognized by the Supreme Court in
Fulton for scholarship that has assisted its recent Establishment
Clause jurisprudence, 593 U.S. at 554, 141 S.Ct. 1868, Professor
Douglas Laycock, notably serves as amicus counsel for a group of
religious amici that submitted a brief in support of plaintiffs here,
see En Banc Brief of Amicus Curiae Baptist Joint Committee for
Religious Liberty, et al. at 28 (No. 24-30706).

5. Mark Walsh, Posting Ten Commandments in Schools
Was Struck Down in 1980. Could That Change?, Edue. WKkly.
(Jul. 11, 2024), https:/www.edweek.org/policy-politics/posting-
ten-commandments-in-schools-was-struck-down-in-1980-could-
that-change/2024/07.
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Indeed, every faith-based organization before us—
on behalf of thousands of members—and every clergy
and devout plaintiff agree that Louisiana must not pick
and post specific scripture that the state commands
will confront children in state classrooms. All religious
voices submitted to us, barring one individual, oppose
Louisiana’s attempt to select, inculcate, and enforce this
version of gospel text in compulsory public education.

History confirms that the Supreme Court has been
especially vigilant against denominational discrimination
inside the schoolhouse gate. See Barnette, 319 U.S. at 637,
63 S.Ct. 1178 (“Free public education, if faithful to the
ideal of secular instruction and political neutrality, will
not be partisan or enemy of any class, creed, party, or
faction.”); see also Lee v. Weisman, 505 U.S. 577, 592, 112
S.Ct. 2649, 120 L.Ed.2d 467 (1992) (“As we have observed
before, there are heightened concerns with protecting
freedom of conscience from subtle coercive pressure in
the elementary and secondary public schools.”).

To us, Jewish plaintiffs and organizations voice that
it violates their faith to make Jewish children stare at a
Protestant “misappropriat[ion]” of their most sacred text.’
As one Jewish parent plaintiff swore to in district court,
“I believe that H.B. 71 (1) misappropriates a Jewish text,
ripping it from its Jewish context, (2) selectively edits that

6. Two centuries ago, classroom use of the King James Bible
was bitterly opposed by Catholics. See Joan DelFattore, The
Fourth R: Conflicts Over Religion in America’s Public Schools
46-49 (2007) (describing Catholic opposition to the King James
Version of the Ten Commandments in Massachusetts schools).
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text by altering its meaning and obscuring or erasing its
Jewish significance, and (3) then mandates the display of
the altered text to non-Jews, in violation of core Jewish
tenets that oppose proselytizing.” Another Jewish parent
insists on the unique importance of the first commandment
for Jews. Louisiana’s version omits a “key piece of the Ten
Commandments and of the Jewish story”—that is, the
deliverance of Jews from slavery in Egypt, after which
the God of Israel entered into his contractual relationship,
through the Decalogue, with his chosen people.”

The same violation is inflicted on plaintiffs and amici
who ascribe to other Abrahamic faiths. For example, one
Presbyterian minister and parent plaintiff explains how
Louisiana’s “stamp of approval” for a specific version of
the Ten Commandments “sends the message” to him, his
children, and his community “that people of some religious
denominations or faith systems are superior to others”

7. These competing versions of the Decalogue are temporally
and theologically incompatible—even if the King James Version
is philologically ecumenical—with the Christian eisegesis of the
Hebrew Bible as anticipating the messiahship of Jesus. As Rabbi
Mara Nathan, a plaintiffin this case’s Texas companion, criticizes,
the Protestant text is nowhere “found in Jewish tradition. It is a
Christianized version of the Commandments that omits explicitly
Jewish aspects of scripture. For example, in Judaism, the
sacredness of the Commandments is rooted in the Jewish belief
that, at Mount Sinai, Moses entered into a covenant with God on
behalf of the children of Israel after they were freed from slavery.
The Ten Commandments are a sign of the covenant between God
and Jewish people. The text of the first Commandment required
by [Texas’s equivalent law] erases this foundational Jewish tenet
and historical context.”
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and conveys a state-endorsed “religious hierarchy.”
Likewise, a group of Baptist, Evangelical Lutheran,
and United Church of Christ amici notes that there “is
no singular, universally accepted version of the Ten
Commandments.” See En Banc Brief of Amicus Curiae
Baptist Joint Committee for Religious Liberty, et al. at
28 (No. 24-30706).

Needless to say, any child who adheres to a non-
Abrahamic faith—such as Hindus and Buddhists—who
may not believe in one divine lawgiver, or one creator god,
or in revealed religion at all, will look all day at a religious
perplexity, contrary to their parents’ teachings and their
own religious beliefs. Contra Mahmoud v. Taylor, 606 U.S.
522, 530, 145 S.Ct. 2332, 222 L.Ed.2d 695 (2025).® That
is why a coalition of over thirty religious organizations
describes how the Decalogue is “inconsistent” with
many faith traditions, such as by “openly forbid[ing] the
practice” of polytheistic religions. See En Bane Brief of
Amicus Curiae National Council of Jewish Women, et al.
at 19-21 (No. 24-30706).

As James Madison warned presciently, government
attempts to “employ Religion as an engine of Civil policy”

8. As the Supreme Court made clear in Mahmoud, “A
government burdens the religious exercise of parents when it
requires them to submit their children to instruction that poses a
very real threat of undermining the religious beliefs and practices
that the parents wish to instill. And a government cannot condition
the benefit of free public education on parents’ aceeptance of such
instruction.” 606 U.S. at 530, 145 S.Ct. 2332 (internal quotation
marks and citations omitted).
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are “an unhallowed perversion of the means of salvation.”
Yet, today, the court majority permits Louisiana to do
just that. H.B. 71 displaces parents and churches as
belief-givers. Contra Mahmoud, 606 U.S. at 537, 145
S.Ct. 2332 (“The practice of educating one’s children
in one’s religious beliefs, like all religious acts and
practices, receives a generous measure of protection
from our Constitution.”); ?d. at 559, 145 S.Ct. 2332
(rejecting the “chilling vision of the power of the state
to strip away the critical right of parents to guide the
religious development of their children”). It puts the
Establishment Clause in friction with the Free Exercise
Clause. Contra Kennedy, 597 U.S. at 532-36, 142 S.Ct.
2407 (describing the “complementary” purposes of
the two religion clauses). And, differently corrosive, it
risks pitting religions against each other—an evil the
Framers sought to protect against when they wrote into
the original Constitution the No Religious Test Clause

9. James Madison, Memorial and Remonstrance Against
Religious Assessments (1785), in 5 The Founders’ Constitution
82, 83 (Philip B. Kurland & Ralph Lerner eds., 1987); see also
Michael W. McConnell, No More (Old) Symbol Cases, 2018-2019
Cato Sup. Ct. Rev. 91, 97 (noting that attempts to “interject”
religious symbols “as a type of religious identity politics” offend
“religious believers because they politicize religion”). Albeit with
neither this historical nor scholarly pedigree, I continue to think
that “[f]aith is demeaned and enfeebled when government enforces
it. The reason is as old as the First Amendment and rooted in
common sense: ‘ecclesiastical establishments’ weaken belief in
the ‘innate excellence’ of religion and strengthen the ‘suspicion’
of nonbelievers.” Freedom from Religion Found., Inc. v. Mack,
54 F.4th 320, 324 (5th Cir. 2022) (Higginson, J., dissenting from
denial of rehearing en banc) (citation omitted).
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disestablishment imperative. See U.S. Const., art. VI
§ 3.10

10. As Edmund Randolph famously explained at Virginia’s
ratifying convention, the No Religious Test Clause’s fundamental
purpose was to “put[] all sects on the same footing.” 3 The Debates
i the Several State Conventions on the Adoption of the Federal
Constitution as Recommended by the General Convention at
Philadelphia in 1787, at 204 (Jonathan Elliot ed., 2d ed. 1836);
see also Murphy v. Collier, 587 U.S. 901, 901, 139 S.Ct. 1475, 203
L.Ed.2d 633 (2019) (Kavanaugh, J., concurring) (“The government
may not discriminate against religion generally or against
particular religious denominations.”).
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IrmA CArRILLO RAMIREZ, Circuit Judge, joined by STEWART,
DENNIS, GRAVES, HiGGINSoN, and DoucLas, Circuit Judges,
dissenting:

H.B. 71 mandates detailed minimum requirements
for “when, where, [and] under what circumstances”
the Ten Commandments shall be displayed in every
Louisiana public-school classroom. Because the statute
does not mandate the display of any other document,
we are not required to “wait and see” the “nature” of a
Ten Commandments display “in a particular classroom
on a particular day” before evaluating Plaintiffs’ First
Amendment claims. And Plaintiffs assert that H.B. 71
is unconstitutional in all applications regardless of what
other materials may surround the Ten Commandments,
so this case presents pure legal issues that require no
additional factual development. Because this case is ripe,
I respectfully dissent.

I
H.B. 71 states, in relevant part:

(1) Nolater than January 1, 2025, each public
school governing authority shall display the
Ten Commandments in each classroom in each
school under its jurisdiction. The nature of the
display shall be determined by each governing
authority with a minimum requirement that
the Ten Commandments shall be displayed on
a poster or framed document that is at least
eleven inches by fourteen inches. The text of the
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Ten Commandments shall be the central focus
of the poster or framed document and shall be
printed in a large, easily readable font.

(2) The text shall read as follows:

“The Ten Commandments
I AM the LORD thy God.
Thou shalt have no other gods before me.
Thou shalt not make to thyself any graven images.
Thou shalt not take the Name of the Lord thy God in vain.
Remember the Sabbath day, to keep it holy.

Honor thy father and thy mother, that thy days may be
long upon the land which the Lord thy God giveth thee.

Thou shalt not kill.
Thou shalt not commit adultery.
Thou shalt not steal.
Thou shalt not bear false witness against thy neighbor.
Thou shalt not covet thy neighbor’s house.

Thou shalt not covet thy neighbor’s wife,
nor his manservant, nor his maidservant, nor his cattle,
nor anything that is thy neighbor’s.”

La. R.S. § 17:2124(B)(1)-(B)(2).
The Ten Commandments must be displayed with

a “context statement” about the “History of the Ten
Commandments in American Public Education.” Id.



40a

Appendix A

§ 17:2124(B)(3). H.B. 71 also states that schools “may”
display “the Mayflower Compact, the Declaration of
Independence, and the Northwest Ordinance . . . along
with the Ten Commandments.” Id. § 17:2124(B)(4). But
the statute does not mandate the display of any other
documents along with the Ten Commandments.

Plaintiffs assert that H.B. 71 facially violates the First
Amendment’s Establishment Clause and Free Exercise
Clause.

II

Louisiana asserts that Plaintiffs’ claims are not ripe
because they “seek to enjoin displays they have never
seen and whose form and appearance have not yet been
determined.”

“Ripeness doctrine ‘is drawn both from Article 111
limitations on judicial power and from prudential reasons
for refusing to exercise jurisdiction.”” Opulent Life
Church v. City of Holly Springs, 697 F.3d 279, 286 (5th
Cir. 2012) (quoting Reno v. Catholic Soc. Servs., Inc., 509
U.S. 43, 58 n.18, 113 S.Ct. 2485, 125 L.Ed.2d 38 (1993)).
It is “peculiarly a question of timing.” Blanchette v.
Conn. Gen. Ins. Corps., 419 U.S. 102, 140, 95 S.Ct. 335, 42
L.Ed.2d 320 (1974). And its “basic rationale is to prevent
the courts, through avoidance of premature adjudication,
from entangling themselves in abstract disagreements.”
Abbott Lab’ys v. Gardner, 387 U.S. 136, 148, 87 S.Ct. 1507,
18 L.Ed.2d 681 (1967).
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“A court should dismiss a case for lack of ‘ripeness’
when the case is abstract or hypothetical.” New Orleans
Pub. Serv., Inc. v. Council of City of New Orleans, 833 F.2d
583, 586 (5th Cir. 1987). “The ripeness inquiry hinges on
two factors: (1) the fitness of the issues for judicial decision;
and (2) the hardship to the parties of withholding court
consideration.” Gulfport Energy Corp. v. FERC, 41 F.4th
667, 679 (5th Cir. 2022) (citation modified).

A

Louisiana argues that Plaintiffs have not met the first
element of the ripeness inquiry—that their claims are fit
for judicial decision.

1

“A matter is fit for review when it presents pure legal
questions that require no additional factual development.”
Id. Facial challenges that assert a law is unconstitutional
in all applications present quintessential “pure question|[s]
of law.” See United States v. Rafoi, 60 F.4th 982, 996 (5th
Cir. 2023) (“A facial challenge to the constitutionality
of a statute presents a pure question of law. . . .”). “In
the context of a facial challenge, a purely legal claim is
presumptively ripe for judicial review. ...” Whole Woman’s
Health v. Cole, 790 F.3d 563, 591 (5th Cir. 2015) (quoting
Harris v. Mexican Specialty Foods, Inc., 564 F.3d 1301,
1308 (11th Cir. 2009)), rev'd on other grounds sub nom.,
Whole Woman’s Health v. Hellerstedt, 579 U.S. 582, 136
S.Ct. 2292, 195 L.Ed.2d 665 (2016). These claims generally
“[do] not require a developed factual record.” Id. (quoting
Harris, 564 F.3d at 1308).
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Here, Plaintiffs assert that H.B. 71 is facially
unconstitutional under the First Amendment’s
Establishment and Free Exercise Clauses. These are
“pure question[s] of law.” See Rafoi, 60 F.4th at 996.
Louisiana, however, asserts that additional factual
development is required to resolve the legal issues
presented because “the context in and around the posters”
is unknown and variable, given that no H.B. 71 posters
have yet been displayed.

a

In evaluating Establishment Clause claims concerning
Ten Commandments displays, the Supreme Court has
instructed that “focusing on the text of the Commandments
alone cannot conclusively resolve [the] case. Rather, to
determine the message that the text. .. conveys, we must
examine how the text is used. And that inquiry requires
us to consider the context of the display.” Van Orden v.
Perry, 545 U.S. 677,701, 125 S.Ct. 2854, 162 L..Ed.2d 607
(2005) (BREYER, J., concurring in the judgment).

In Van Orden, the Supreme Court considered an
Establishment Clause challenge to a singular display of
the Ten Commandments on Texas State Capitol grounds.
Id. at 681, 125 S.Ct. 2854 (plurality opinion). The display
was among “17 monuments and 21 historical markers,”
and had been there for several decades before the
plaintiff sued. Id. at 681-82, 125 S.Ct. 2854. The Supreme
Court held the display was constitutional under the
Establishment Clause. Id. at 681, 125 S.Ct. 2854.
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In so holding, the Court focused its analysis on the
contextual differences between the display of the Ten
Commandments on public grounds versus the display “on
the grounds of a public school.” See id. at 703, 125 S.Ct.
2854 (BREYER, J., concurring in the judgment); ¢d. at
690-91, 125 S.Ct. 2854 (plurality opinion) (distinguishing
Establishment Clause cases involving religion in schools).
It explained that the “limits to the display of religious
messages or symbols” often arise in the “classroom
context.” Id. at 690, 125 S.Ct. 2854 (emphasis added).
In fact, the Supreme Court has repeatedly emphasized
that the “classroom context,” id., is different from cases
involving a singular and discretionary display on public
grounds. See, e.g., Lee v. Weisman, 505 U.S. 577, 592, 112
S.Ct. 2649, 120 L.Ed.2d 467 (1992) (“As we have observed
before, there are heightened concerns with protecting
freedom of conscience from subtle coercive pressure in the
elementary and secondary public schools.”); Edwards v.
Agwillard, 482 U.S. 578, 583-84, 107 S.Ct. 2573, 96 L.Ed.2d
510 (1987) (“The Court has been particularly vigilant in
monitoring compliance with the Establishment Clause in
elementary and secondary schools. . . . Students in such
institutions are impressionable and their attendance is
involuntary.”); Mahmoud v. Taylor, 606 U.S. 522, 5564-55,
145 S.Ct. 2332, 222 1..Ed.2d 695 (2025) (“In other contexts,
we have recognized the potentially coercive nature of
classroom instruection of this kind. . . . Young children,
like those of petitioners, are often impressionable and
implicitly trust their teachers.” (citation modified)).!

1. See also McCreary County v. ACLU, 545 U.S. 844, 908, 125
S.Ct. 2722, 162 L.Ed.2d 729 (2005) (Scalia, J., dissenting) (“If, as
discussed above, the Commandments have a proper place in our
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The Court in Van Orden also acknowledged its holding
in Stone v. Graham, 449 U.S. 39, 101 S.Ct. 192, 66 L.Ed.2d
199 (1980) (per curium), that “a Kentucky statute requiring
the posting of the Ten Commandments in every public
schoolroom” was unconstitutional. 545 U.S. at 690, 125
S.Ct. 2854. As Van Orden emphasized, this was because
the religious displays in Stone arose “in the context of
public elementary and secondary schools,” where the
“text confronted students every day.” Id. at 691, 125 S.Ct.
2854 (citation modified). Van Orden described Stone as
an example of the Court’s “vigilan[ce] in monitoring
compliance with the Establishment Clause in elementary
and secondary schools.” Id. (quoting Edwards, 482 U.S. at
583-84,107 S.Ct. 2573). And it specifically pointed out that
“[t]he placement of the Ten Commandments monument on
[public] grounds is a far more passive use of those texts

civice history, even placing them by themselves can be civically
motivated—especially when they are placed, not in a school (as
they were in the Stone case upon which the Court places such
reliance), but in a courthouse.” (emphasis added)); City of Elkhart
v. Books, 532 U.S. 1058, 1060-61, 121 S.Ct. 2209, 149 L..Ed.2d 1036,
(2001) (RenNQuisrt, C.J., dissenting) (“We have been particularly
vigilant in monitoring compliance with the Establishment Clause
in [the Stone] context, where the State exerts great authority
and coercive power over students through mandatory attendance
requirements.” (citation modified)); Lee, 505 U.S. at 643, 112 S.Ct.
2649 (ScaLla, J., dissenting) (“[OJur school prayer cases turn in
part on the fact that the classroom is inherently an instructional
setting, and daily prayer there—where parents are not present
to counter the students’ emulation of teachers as role models and
the children’s susceptibility to peer pressure—might be thought
to raise special concerns regarding state interference with the
liberty of parents to direct the religious upbringing of their
children. . . . (citation modified)).
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than was the case in Stone.” Id. (emphasis added). As a
result, Van Orden does not just make clear that context is
important to the Establishment Clause inquiry in religious
display cases. It also makes clear that the necessary
context exists in cases involving a challenge to a statute
that mandates permanent religious displays in public-
school classrooms “where, given the impressionability
of the young, government must exercise particular care
in separating church and state.” See id. at 703, 125 S.Ct.
2854 (BREYER, J., concurring in the judgment).

b

Disputes arising under the Free Exercise Clause
are likewise “fact-intensive.” Mahmoud, 606 U.S. at 550,
145 S.Ct. 2332.%2 But the Supreme Court has still warned
that, “when a deprivation of First Amendment rights
is at stake, a plaintiff need not wait for the damage to
occur before filing suit.” Id. at 559-60, 145 S.Ct. 2332. In
Mahmoud, the Supreme Court found a justiciable case
where parents asserted pre-enforcement Free Exercise
Clause challenges to a school board’s policy of not allowing
elementary school students to opt out of instruction
regarding “LGBTQ+-inclusive” storybooks. Id. at 537-
43, 145 S.Ct. 2332. The school board did not contest that
it would be “introducing the storybooks into classrooms,
that it [was] requiring teachers to use them as part of

2. Louisiana only substantively addresses Plaintiffs’
Establishment Clause claims—Ilargely ignoring their claims under
the Free Exercise Clause. But ripeness is generally addressed
“claim by claim.” Huawei Techs. USA, Inc. v. FCC, 2 F.4th 421,
434 n.27 (5th Cir. 2021).
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instruction, and that it ha[d] encouraged teachers to
approach classroom discussions in a certain way.” Id. at
560, 145 S.Ct. 2332. So, the parents had “undoubtedly”
shown a certainly impending injury or a substantial
risk of harm. Id. at 560, 145 S.Ct. 2332 (citing Susan B.
Anthony List v. Driehaus, 573 U.S. 149, 158, 134 S.Ct.
2334, 189 L.Ed.2d 246 (2014)). The record was also not
“too ‘threadbare’ to demonstrate a burden on [parents’]
religious exercise.” Id. at 559, 145 S.Ct. 2332. The Court
did “not need to ‘wait and see’ how a particular book [was]
used in a particular classroom on a particular day before
evaluating the parents’ First Amendment claims.” Id. at
560, 145 S.Ct. 2332. It “need[ed] only [to] decide whether—
if teachers act[ed] according to the clear and undisputed
instructions of the Board—a burden on religious exercise
[would] occur.” Id.?

3. In discussing justiciability, the Supreme Court in
Mahmoud did not make clear whether it was evaluating standing,
ripeness, or both. It cited the well-established standing principle
that “to pursue a pre-enforcement challenge, a plaintiff must
show that ‘the threatened injury is certainly impending, or there
is a substantial risk that the harm will occur.” Mahmoud, 606
U.S. at 560, 145 S.Ct. 2332 (quoting Susan B. Anthony List, 573
U.S. at 158, 134 S.Ct. 2334). But the Court also emphasized the
necessity of a sufficiently developed “record,” id. at 559-60, 145
S.Ct. 2332, which generally concerns ripeness. See New Orleans
Pub. Serv., Inc., 833 F.2d at 587 (“[A] case is not ripe if further
factual development is required.”). “The justiciability doctrines
of ripeness and standing often intersect because the question of
whether a plaintiff has suffered an adequate harm is integral to
both.” Prestage Farms, Inc. v. Bd. of Sup’rs of Noxubee Cnty., 205
F.3d 265, 268 n.7 (5th Cir. 2000). And Mahmoud’s justiciability
holding is particularly on-point here, as both cases involve pre-
enforcement First Amendment challenges where the asserted
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Cc

Here, H.B. 71 thoroughly outlines the mandatory
religious displays. A state-selected Protestant version of
the Ten Commandments is to be permanently displayed
“in each classroom in each school”; “on a poster or framed
document that is at least eleven inches by fourteen
inches” where the text is the “central focus” and “printed
in a large, easily readable font”; accompanied by a
“context statement” regarding the “History of the Ten
Commandments in American Public Education.” La. R.S.
§ 17:2124(B)(1)-(3). The statute requires the display of no
other materials.

The details provided by H.B. 71 are particularly
germane to the constitutional inquiry in the “classroom
context” in which this case arises, where the “text” will
“confront[] . .. students every day.” See Van Orden, 545
U.S. at 690-91, 125 S.Ct. 2854; see also Mahmoud, 606
U.S. at 554, 145 S.Ct. 2332 (recognizing the uniquely
“coercive nature of classroom instruction”). And they
provide the information necessary to conduct a “fact-
intensive and context-specific” analysis with respect to
Plaintiffs’ Establishment Clause claims, see Staley v.
Harris Cnty., 485 F.3d 305, 309 (5th Cir. 2007) (en banc),
and to “decide whether—if teachers act according to the
clear and undisputed instructions of [H.B. 71]—a burden
on religious exercise will occur.” See Mahmoud, 606 U.S.
at 560, 145 S.Ct. 2332.

harm is rooted in the religious coercion of students in public
schools. See Mahmoud, 606 U.S. at 550, 553-54, 145 S.Ct. 2332.
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Because H.B. 71 provides sufficient information about
the mandatory classroom religious displays, and requires
no other materials to be displayed, “no additional factual
development” is required to determine the statute’s facial
invalidity. See Gulfport Energy Corp., 41 F.4th at 679; see
also Mahmoud, 606 U.S. at 559-60, 145 S.Ct. 2332 (finding
that the record was not “too threadbare” to evaluate
parents’ Free Exercise Clause claims regarding the use of
LGBTQ+-inclusive storybooks in elementary schools, and
that the Court did “not need to wait and see how a particular
book is used in a particular classroom on a particular day
before evaluating the parents’ First Amendment claims”
(citation modified)). The dispute here is not “abstract or
hypothetical.” New Orleans Pub. Serv., Inc., 833 F.2d at 586.
“[T]The court would be in no better position to adjudicate the
issues in the future than it is now.” Pearson v. Holder, 624
F.3d 682, 684 (5th Cir. 2010) (quoting Simmonds v. INS,
326 F.3d 351, 359 (2d Cir. 2003)).

2

Louisiana primarily relies on Staley to argue that
Plaintiffs’ claims are not fit for judicial decision. But Staley
does not compel dismissal.

In Staley, the plaintiff challenged the refurbishment
and rededication of a monument featuring a Bible,
which had been displayed on county courthouse grounds
for several decades. 485 F.3d at 307. A panel of this
court concluded that, in “the specific context of the
refurbishment and rededication of the monument, . . . the
display of the Bible violated the Establishment Clause.”
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Id. This court granted rehearing en banc. Id. But shortly
before en banc oral argument, the courthouse “closed for
renovations” and was expected to “remain closed for a
few years,” during which time the monument was to be
“removed and placed in storage.” Id.

The en banc court stressed the “importance of
facts and context” in religious display cases, which was
“evident from the respective outcomes” in Van Orden and
McCreary, both of which “address[ed] the constitutionality
of Ten Commandments displays.” Id. at 308. Ultimately,
the court held the case was “moot” because “[oJut of sight
in some warehouse, the monument no longer raise[d] the
potential Establishment Clause violations that offended
[the plaintiff ].” Id. at 309. As to ripeness, it explained:

[Alny dispute over a probable redisplay of the
Mosher monument is not ripe because there are
no facts before us to determine whether such
a redisplay might violate the Establishment
Clause. Indeed, no decision has been made
regarding any aspect of the future display of
the monument. In the absence of this evidence,
we are unable to conduct the fact-intensive and
context-specific analysis required by McCreary
and Van Orden. Thus, any claim that the
Establishment Clause may be violated after the
Courthouse and grounds have been renovated,
is not ripe for review.

Id. In other words, the case was not ripe because it was
“not known when, where, or under what circumstance the
monument and Bible [would] be restored. ...” Id. at 307.
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First, this case is ripe for all of the reasons Staley
was not. Although the monument in Staley was known in
considerable detail, the court had “no facts” regarding
“when, where, or under what circumstances” its redisplay
would occur. See id. (emphasis added). In fact, the
Staley court was uncertain if the monument would be
redisplayed at all. See id. at 309. In discussing ripeness,
the court characterized the redisplay as only “probable,”
emphasizing that “no decision ha[d] been made regarding
any aspect of the future display. . ..” Id. (emphasis added).
As a result, the dispute was not ripe because it “rest[ed]
upon contingent future events that may not occur as
anticipated, or indeed may not occur at all.” Id. (citation
modified) (quoting United States v. Carmichael, 343 F.3d
756, 761 (5th Cir. 2003)).

Here, H.B. 71 provides the precise details that
were lacking in Staley—minimum requirements for
“when, where, [and] under what circumstances” the Ten
Commandments are to be displayed in all public-school
classrooms:

» What will be displayed? The exact Protestant
version of “the Ten Commandments” set out in the
statute, La. R.S. § 17:2124(B)(1)-(B)(2), which is
quoted above;

* How will it be displayed? As “the central focus”
of a “poster or framed document that is at least
eleven inches by fourteen inches,” and “printed
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m a large, easily readable font,” along with the
“context statement” also provided by the statute,
id. § 17:2124(B)(1), (B)(3) (emphasis added);

» When will it be displayed? Every day of every
schoolyear, beginning “[n]o later than January 1,
2025,” id. § 17:2124(B)(1);

 Where will it be displayed? In every Louisiana
public-school classroom, regardless of class subject
matter, student age, or student grade, where it can
be seen by students,* id.

Display in accordance with these minimum requirements
is not “probable”—it is certain and mandatory under the
statute. See Staley, 485 F.3d at 309.

b

Second, Staley’s emphasis on the “fact-intensive and
context-specific analysis required” in Establishment
Clause cases is derived from Van Orden and McCreary.
Id. at 307-08. Like Staley, both cases concerned the
display of religious materials on public grounds, but they
resulted in different outcomes due to their “specific facts
and context.” Id. at 308-09; compare Van Orden, 545 U.S.

4. To “display” something means “to place or spread
(something) for people to see.” Display, MERRIAM-WEBSTER
DicTioNARy, https:/perma.ce/5YQK-NVUP. The requirement that
the Ten Commandments be “display[ed]” in each classroom and
“be printed in a large, easily readable font,” La. R.S. § 17:2124(B)
(1), dictates that the posters be placed within students’ view.
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at 692, 125 S.Ct. 2854 (finding no Establishment Clause
violation where the Ten Commandments were displayed
at the Texas State Capitol), with McCreary, 545 U.S. at
881, 125 S.Ct. 2722 (finding an Establishment Clause
violation where the Ten Commandments were displayed
in two Kentucky courthouses). As discussed, Van Orden
reveals that the “context” required by Staley is not as
specific as any conceivable detail that may or may not
surround a religious display. See Van Orden, 545 U.S.
at 703, 125 S.Ct. 2854. Nor does McCreary require such
specificity. See McCreary, 545 U.S. at 874, 125 S.Ct.
2722 (emphasizing only that “purpose needs to be taken
seriously under the Establishment Clause and needs to
be understood in light of context” (emphasis added)).
Instead, the “limits to the display of religious messages
or symbols” are exemplified in cases like Stone, where
there are “particular concerns that arise in the context
of public elementary and secondary schools.” Van Orden,
545 U.S. at 690-91, 125 S.Ct. 2854 (citation modified).
Importantly, Van Orden focused on distinguishing
displays of the Ten Commandments on public grounds and
displays “on the grounds of a public school,” id. at 703, 125
S.Ct. 2854 (BREYER, J., concurring in the judgment)—the
circumstances in Van Orden were “far more passive.” Id.
at 691, 125 S.Ct. 2854 (plurality opinion).

Here, this court knows enough about the context
of the H.B. 71 displays—the permanent display of the
Ten Commandments, using minimum size and font
requirements, with no requirement to display other
materials, in classrooms—to evaluate the statute’s
constitutionality.
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Third, unlike this case, Staley did not involve a
facial challenge to a statute mandating a religious
display. Rather, Staley and the cases it primarily relied
on—Van Orden and McCreary—all involved singular,
discretionary religious displays. Because H.B. 71 provides
the “aspect[s] of the future display[s],” and because
Plaintiffs assert purely legal facial challenges, this court
has sufficient information to conduct the Establishment
Clause inquiry described in Staley. See 485 F.3d at 309.
And even if Plaintiffs’ Establishment Clause claims were
unripe under Staley (they are not), that case does not
shed light on the ripeness inquiry for claims asserted
under the Free Exercise Clause—which Louisiana fails to
substantively address at all. Those claims are ripe under
Mahmoud.

3

Finally, Louisiana suggests that this case is not
ripe because factual development about the potential
variations among displays is necessary. These arguments
are rooted in two H.B. 71 provisions: one expressly
allowing certain documents to be displayed “along with
the Ten commandments,” La. R.S. § 17:2124(B)(4), and
one allowing “each governing authority” to “determine[]”
the “nature of the display.” Id. § 17:2124(B)(1). Louisiana,
however, ignores both the text of H.B. 71 and the nature
of Plaintiffs’ facial claims.
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H.B. 71 does not mandate any display beyond the Ten
Commandments and the context statement: § 17:2124(B)
(4) states that schools “may”—not shall—display
other documents, such as “the Mayflower Compact,
the Declaration of Independence, and the Northwest
Ordinance . . . along with the Ten Commandments.” Id.
§ 17:2124(B)(4). Even if H.B. 71 did not expressly allow
schools to display other documents “along with the Ten
Commandments,” see id., the statute still would not
prohibit the posting of other documents.” And although
§ 17:2124(B)(1) allows schools to “determine[]” the
“nature of the display,” the statute leaves little else to
determine. Schools are required to permanently display
as a “central focus” a state-selected version of the Ten
Commandments on a “poster or framed document,” using
minimum size and font requirements, accompanied by a
specific context statement. Id. § 17:2124(B)(1)-(3). Section
17:2124(B)(4) and the portion of § 17:2124(B)(1) allowing
schools to “determine[]” the “nature of the display” are
not meaningful to the ripeness inquiry because H.B. 71 is,
in effect, no different from a statute that does not include
those provisions. It is no different, for example, from a
similar statute passed in Texas. See Tex. Epuc. CopE

5. Louisiana’s own reading of the statute underscores this
point. As evidenced by the numerous sample H.B. 71 displays
the state cites, which include the Ten Commandments alongside
quotes and pictures of prominent figures like Justice Ruth Bader
Ginsburg, Martin Luther King Jr., and Lin Manuel Miranda
portraying Alexander Hamilton, § 17:2124(B)(4) does not limit
allowable documents to the Mayflower Compact, Declaration of
Independence, and Northwest Ordinance, even though those are
the only ones explicitly outlined in the statute.
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§ 1.0041 (requiring the display of the Ten Commandments
in all public-school classrooms without any provision
expressly allowing or prohibiting the display of other
documents).

In fact, the Texas statute—Senate Bill 10 (S.B.
10)—is being challenged in a separate appeal, which
we consolidated with this case for purposes of en banc
oral argument only. Nathan v. Alamo Heights Indep.
Sch. Dist., No. 25-50695 (5th Cir. 2025), Dkt. 90 (Oct. 31,
2025). Texas has maintained that S.B. 10 is substantively
identical to H.B. 71, arguing it permits “innumerable
ways that teachers could integrate Ten Commandments
posters into the classroom, mncluding displaying them
with material from other faiths or with contextualizing
documents such as the Declaration of Independence and
the Northwest Ordinance.” Brief of Appellants at 20,
Nathan v. Alamo Heights Indep. Sch. Dist., No. 25-50695
(6th Cir. Nov. 24, 2025) (emphasis added). In first remarks
during oral argument, it stated: “Like Louisiana’s statute,
Texas’s S.B. 10 violates neither the Establishment Clause
nor the Free Exercise Clause, particularly in the facial
challenge context. Although S.B. 10 does not require
contextualization of the Ten Commandments, neither does
it forbid providing context similar to that which Louisiana
has suggested.”

Louisiana’s argument that the court must know what
other materials may accompany each Ten Commandments
poster to evaluate H.B. 71’s constitutionality also ignores
the nature of Plaintiffs’ facial claims—that H.B. T1’s
minimum requirements render it unconstitutional in all
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applications. Whether that is true goes to the merits of
Plaintiffs’ claims—which is separate from the ripeness
inquiry. Answering that question requires no further
factual development. As the Supreme Court has made
clear, this court does “not need to ‘wait and see’ how a
particular [poster] is used in a particular classroom on
a particular day before evaluating the parents’ First

6. To be clear, this case is not ripe merely because Plaintiffs
assert facial challenges. It is ripe because H.B. 71, on its face,
provides sufficient details about the mandatory classroom
religious displays such that this court can evaluate the statute’s
constitutionality. This case is not like Texas v. United States,
523 U.S. 296, 118 S.Ct. 1257, 140 L.Ed.2d 406 (1998), which—
although a declaratory action—did not concern a facial challenge
comparable to the one presented here. Rather, in that case, Texas
sought a declaration that a particular provision of a state statute,
which outlined potential sanctions for school boards failing to
satisfy certain accreditation criteria, was not implicated by § 5
of the Voting Rights Act of 1965. Texas, 523 U.S. at 298-99, 118
S.Ct. 1257. In holding that the case was not ripe, the Supreme
Court emphasized the uncertainty surrounding whether the
sanctions contemplated by the state statute would be ordered in
the first place. Id. at 300, 118 S.Ct. 1257. And even if the Court
had “greater certainty,” it stated that the case would not be fit for
judicial decision because Texas sought a holding that “under no
circumstances [could] the imposition of these sanctions constitute a
change affecting voting”—which the Court did not have “sufficient
confidence” to determine. Id. at 301, 118 S.Ct. 1257. Here, on the
other hand, the display of the Ten Commandments in accordance
with H.B. 71 is not just “currently foreseen or even likely”—it
is inevitable and mandatory. See id. at 300, 118 S.Ct. 1257. This
certainty, along with the detailed minimum requirements provided
by H.B. 71, gives this court enough information to resolve the
question of H.B. 71’s facial invalidity using settled Establishment
and Free Exercise Clause principles.
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Amendment claims.” See Mahmoud, 606 U.S. at 560, 145
S.Ct. 2332." We “need only decide whether—if teachers act
according to the clear and undisputed instructions of [H.B.
71]—a burden on religious exercise” or an Establishment
Clause violation “will occur.” See 1d.

sk ok

The minimum requirements of H.B. 71 specify the
contents of the Ten Commandments displays as well as
“when, where, [and] under what circumstances” they
will be presented. See Staley, 485 F.3d at 307. Because
Plaintiffs’ facial claims present “pure question[s] of law,”
see Rajfoi, 60 F.4th at 996, that require “no additional
factual development,” see Gulfport Energy Corp., 41 F.4th
at 679, this case is fit for judicial decision.

7. Louisiana points to its numerous hypothetical H.B. 71
displays that incorporate the Ten Commandments among other
documents. Setting aside the assumption that these sample
displays are H.B. 7T1-compliant and constitutional, which is not
readily apparent, Mahmoud rejects the premise of the state’s
argument. As discussed, this court need not wait and see how the
Ten Commandments posters are used in a particular classroom
on a particular day to evaluate Plaintiffs’ facial challenge. See
Mahmoud, 606 U.S. at 560, 145 S.Ct. 2332. Instead, where, as
here, the court can ascertain what the posters must look like
under H.B. 71, it need not and should not consult hypothetical
displays to address the legal issues presented. See Wash. State
Grange v. Wash. State Republican Party, 552 U.S. 442, 449-50,
128 S.Ct. 1184, 170 L.Ed.2d 151 (2008) (“In determining whether
a law is facially invalid, we must be careful not to go beyond the
statute’s facial requirements and speculate about ‘hypothetical’
or ‘imaginary’ cases.”).
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Louisiana does not contest the second element of
the ripeness inquiry, i.e., whether the parties will suffer
hardship should this court withhold consideration. This
factor does not warrant short shrift.

Plaintiffs demonstrate hardship where they “showl]
the real possibility of irremediable adverse consequences
were [the court] to deny review.” Roark & Hardee LP v.
City of Austin, 522 F.3d 533, 545 (5th Cir. 2008). “The
loss of First Amendment freedoms, for even minimal
periods of time, unquestionably constitutes irreparable
injury.” Elrod v. Burns, 427 U.S. 347, 373, 96 S.Ct. 2673,
49 L.Ed.2d 547 (1976). That is why the Supreme Court has
made clear that “when a deprivation of First Amendment
rights is at stake, a plaintiff need not wait for the damage
to occur before filing suit.” Mahmoud, 606 U.S. at 559-60,
145 S.Ct. 2332.

Here, Plaintiffs assert that H.B. 71 violates their
rights under the Establishment and Free Exercise
Clauses. They allege that, despite “not subscrib[ing] to the
state’s official version of the Ten Commandments,” they
“will be pressured into religious observance, veneration,
and adoption of this religious scripture” and “will feel
pressure to avoid fully expressing or practicing their own
faiths and religious beliefs or non-religious beliefs. . . .”
The parent-Plaintiffs also assert that H.B. 71 will usurp
their role in directing their children’s religious education,
values, and upbringing. See Espinoza v. Montana Dep’t of
Revenue, 591 U.S. 464, 486, 140 S.Ct. 2246, 207 L.Ed.2d
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679 (2020) (“[W]e have long recognized the rights of
parents to direct ‘the religious upbringing’ of their
children.” (quoting Wisconsin v. Yoder, 406 U.S. 205, 213-
14, 92 S.Ct. 1526, 32 L.E.d.2d 15 (1972))).

This is not a case in which “the plaintiffs [will] suffer
no concrete harm from the challenged policy itself,
which does not require them to do anything or to refrain
from doing anything.” Trump v. New York, 592 U.S.
125, 134, 141 S.Ct. 530, 208 L.Ed.2d 365 (2020) (citation
modified). In this public-school context, “denying prompt
judicial review would impose a substantial hardship on
[Plaintiffs], forcing them to choose between” sending
students to public school and facing a burden on their
First Amendment rights, incurring the cost of sending
their children to private schools,® or avoiding school and
“risking costly [fines] and criminal prosecution” under
Louisiana’s compulsory attendance laws. See Susan B.
Anthony, 573 U.S. at 167-68, 134 S.Ct. 2334; see also LA.
R.S. §§ 17:154.1(A)(1), 17:221(A)(1)-(2).

I11

Because Plaintiffs’ claims are ripe, for the reasons
already explained by the panel, I would hold that Plaintiffs

8. The “availability” of private or home schooling “is no answer
to the parents’ First Amendment objections.” See Mahmoud, 606
U.S. at 561, 145 S.Ct. 2332. “Public education is a public benefit,
and the government cannot ‘condition’ its ‘availability’ on parents’
willingness to accept a burden on their [First Amendment rights].”
See id. (quoting Trinity Lutheran Church of Columbia, Inc. v.
Comer, 582 U.S. 449, 462,137 S.Ct. 2012, 198 L..Ed.2d 551 (2017)).
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have standing to assert their Establishment Clause
claims, that they have plausibly alleged those claims, that
they are likely to succeed on the merits of those claims,
and that the remaining preliminary injunction factors are
satisfied. See Roake v. Brumley, 141 F.4th 614 (5th Cir.
2025), reh’g en banc granted, opinion vacated, 154 F.4th
329 (5th Cir. 2025). I respectfully dissent.
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Before Dennis, Haynes, and Ramirez, Circuit Judges.
Irma Carrillo Ramirez, Circuit Judge:

Parents and students challenge a statute requiring
public schools to permanently display the Ten
Commandments in every classroom in Louisiana. The
district court found the statute facially unconstitutional
and preliminarily enjoined its enforcement. We AFFIRM.

I

A

The Louisiana governor signed House Bill 71, Act.
No. 676 (H.B. 71) into law in June 2024. In pertinent part,
it provides:

(1) Nolater than January 1, 2025, each public
school governing authority shall display the
Ten Commandments in each classroom in each
school under its jurisdiction. The nature of the
display shall be determined by each governing
authority with a minimum requirement that
the Ten Commandments shall be displayed on
a poster or framed document that is at least
eleven inches by fourteen inches. The text of the
Ten Commandments shall be the central focus
of the poster or framed document and shall be
printed in a large, easily readable font.
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(2) The text shall read as follows:

“The Ten Commandments
I AM the LORD thy God.
Thou shalt have no other gods before me.
Thou shalt not make to thyself any graven images.
Thou shalt not take the Name of the Lord thy God in vain.
Remember the Sabbath day, to keep it holy.

Honor thy father and thy mother, that thy days may be
long upon the land which the Lord thy God giveth thee.

Thou shalt not kill.
Thou shalt not commit adultery.
Thou shalt not steal.
Thou shalt not bear false witness against thy neighbor.
Thou shalt not covet thy neighbor’s house.

Thou shalt not covet thy neighbor’s wife,
nor his manservant, nor his maidservant, nor his cattle,
nor anything that is thy neighbor’s.”

La. R.S. § 17:2124(B)(1)-(B)(2).

The Ten Commandments! must be displayed with
a “context statement” about the “History of the Ten

1. Plaintiffs’ complaint alleges that H.B. 71 adopts a
Protestant version of the Ten Commandments. Their expert
agreed: “[I]t is my expert opinion that the version of the Ten
Commandments adopted under H.B. 71 is Protestant and not
nondenominational.” Louisiana offered no rebuttal.
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Commandments in American Public Education,”? and
“may” be displayed with “the Mayflower Compact,
the Declaration of Independence, and the Northwest

2. The “context statement” reads:

The Ten Commandments were a prominent
part of American public education for almost three
centuries. Around the year 1688, The New England
Primerbecame the first published American textbook
and was the equivalent of a first grade reader. The
New England Primer was used in public schools
throughout the United States for more than one
hundred fifty years to teach Americans to read and
contained more than forty questions about the Ten
Commandments.

The Ten Commandments were also included in
public school textbooks published by educator William
MecGuffey, a noted university president and professor.
A version of his famous McGuffey Readers was written
in the early 1800s and became one of the most popular
textbooks in the history of American education, selling
more than one hundred million copies. Copies of the
McGuffey Readers are still available today.

The Ten Commandments also appeared in
textbooks published by Noah Webster in which
were widely used in American public schools along
with America’s first comprehensive dictionary that
Webster also published. His textbook, The American
Spelling Book, contained the Ten Commandments and
sold more than one hundred million copies for use by
public school children all across the nation and was
still available for use in American public schools in
the year 1975.

Id. § 17:2124(B)(3).
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Ordinance.” Id. § 17:2124(B)(3)-(B)(4). Public school
governing authorities are not required to pay for the
displays. Instead, they can “accept donated funds to
purchase the displays” or “accept donated displays.”
Id. § 17:2124(B)(5). H.B. 71 tasks the Louisiana Board
of Elementary and Secondary Education (BESE) with
adopting rules and regulations to ensure the statute’s
“proper implementation.” Id. § 17:2124(B)(6)(a). H.B.
71 also applies to postsecondary institutions. See id.
§ 17:2124(C)(1).

H.B. 71 includes several legislative findings and a
declaration of legislative intent, which, in relevant part,
provide:

(4) Recognizing the historical role of the
Ten Commandments accords with our nation’s
history and faithfully reflects the understanding
of the founders of our nation with respect to the
necessity of civie morality to a functional self-
government. . ..

(5) Including the Ten Commandments in the
education of our children is part of our state and
national history, culture, and tradition.

(6) The text of the Ten Commandments
set forth in Subsection B of this Section is
identical to the text of the Ten Commandments
monument that was upheld by the Supreme
Court .. .in Van Orden v. Perry, 545 U.S. 677,
688, 125 S.Ct. 2854, 162 L.Ed.2d 607 (2005).
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(9) It is the Legislature’s intent to apply the
decision set forth by the Supreme Court...in
Van Orden v. Perry, 545 U.S. 677, 125 S.Ct.
2854, 162 L.Ed.2d 607 (2005), to continue the
rich tradition and ensure that the students
in our public schools may understand and
appreciate the foundational documents of our
state and national government.

Id. § 17:2124(A)(4)-(A)(9).
B

On June 24, 2024, a group of multi-faith and non-
religious Louisiana parents® brought suit on their own
behalf (Parents) and on behalf of their minor children
(Students) (collectively, Plaintiffs), challenging the
constitutionality of H.B. 71 under the Establishment
Clause and Free Exercise Clause of the First Amendment.
They sued Cade Brumley, who is the Louisiana State
Superintendent of Education (Superintendent), several

3. Plaintiffs subscribe to a wide range of religious and
non-religious views including Unitarian Universalism, Judaism,
Reform Judaism, Presbyterian Christianity, atheism, non-
religiousness, and agnostic atheism. Plaintiffs allege that the
Protestant version of the Ten Commandments set out in H.B.
71 differs from the version observed by most adherents of the
Catholic and Jewish faiths. They further allege that many other
religions do not regard the commandments as part of their belief
system at all.
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BESE members in their official capacities, and five parish
school boards (collectively, Louisiana).? After filing their
complaint, Plaintiffs moved for preliminary injunctive
relief, and proffered the expert report of Dr. Steven K.
Green, a law professor and constitutional and religious
historian. Dr. Green’s report concluded that there is
no evidence of a longstanding historical tradition of
permanently displaying the Ten Commandments in public
school classrooms.

Louisiana moved to exclude Dr. Green’s expert
testimony, moved to dismiss the complaint under Federal
Rules of Civil Procedure 12(b)(1) and 12(b)(6), opposed the
preliminary injunction, and alternatively moved to stay
the injunction pending appeal. It argued that Plaintiffs’
claims were unripe, Plaintiffs lacked standing, and the
Superintendent and the BESE-member defendants were
entitled to sovereign immunity, and it challenged the
merits of Plaintiffs’ First Amendment claims.

After a hearing, the district court denied Louisiana’s
motions and issued a preliminary injunction. The

4. Plaintiffs sued East Baton Rouge Parish School Board,
Livingston Parish School Board, Vernon Parish School Board, St.
Tammany Parish School Board, and Orleans Parish School Board.
Because Orleans Parish School Board is not a party to this appeal
and independently moved to dismiss the complaint and opposed
the preliminary injunction before the district court, “Louisiana”
refers to all the defendants, excluding the Orleans Parish School
Board. We held the Orleans Parish School Board’s appeal in
abeyance pending our resolution of this appeal. See Abeyance
Order, Orleans Par. Sch. Bd. v. Brumley, No. 24-30779 (5th Cir.
Dec. 19, 2024), Dkt. No. 11.
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preliminary injunction prohibited Louisiana from enforcing
H.B. 71.5 The court also ordered the Superintendent and
the BESE-member defendants to provide notice of its
ruling to all Louisiana public schools.

Louisiana appeals the entry of a preliminary
injunction and the denial of its motion to dismiss and
motion to exclude Plaintiffs’ expert testimony.

I1

This ecourt has jurisdiction to review “final decisions”
under 28 U.S.C. § 1291 and interlocutory orders under
28 U.S.C. § 1292(a)(1). A preliminary injunction is an
appealable interlocutory order. See 28 U.S.C. § 1292(a)
(1). Ordinarily, the denial of a motion to dismiss is not an
appealable final decision under § 1291 as it is “neither a
ruling on the merits nor an effective termination of all or
any discrete part of the district court proceedings.” Save
the Bay, Inc. v. U.S. Army, 639 F.2d 1100, 1103 (5th Cir.
1981) (per curiam). “But to the extent the underpinnings
of [Louisiana’s] motion [to dismiss] are inextricably
intertwined with the district court’s subsequent rulings
challenged on appeal, . . . we have jurisdiction to address
those issues.” Jiao v. Xu, 28 F.4th 591, 596 (5th Cir. 2022).

Louisiana opposed the preliminary injunction on
the same grounds asserted in its motion to dismiss, and

5. Because H.B. 71 would have gone into effect on January 1,
2025, La. R.S. § 17:2124(B)(1), if the preliminary injunction were
vacated, the statute would go into effect immediately.
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the district court ruled on the motions simultaneously.
Accordingly, we have jurisdiction over those rulings.

I11

Louisiana challenges the denial of its motion to
dismiss for lack of subject matter jurisdiction, contending
that the district court lacked subject matter jurisdiction
based on ripeness, standing, and sovereign immunity.

We review the denial of a motion to dismiss for lack of
subject matter jurisdiction de novo. Rammang v. United
States, 281 F.3d 158, 161 (5th Cir. 2001) (per curiam).
Plaintiffs, as “the party asserting jurisdiction,” bear the
burden of proof. Id.

A

“A court should dismiss a case for lack of ‘ripeness’
when the case is abstract or hypothetical.” Orix Credit
All., Inc. v. Wolfe, 212 F.3d 891, 895 (5th Cir. 2000)
(quoting New Orleans Pub. Serv., Inc. v. Council of New
Orleans, 833 F.2d 583, 586-87 (5th Cir. 1987)). To assess
ripeness, courts evaluate “(1) ‘the fitness of the issues for
judicial decisionl[,]’ and (2) ‘the hardship to the parties of
withholding court consideration.” Braidwood Mgmdt., Inc.
v. Equal Emp. Opportunity Comm’n, 70 F.4th 914, 930
(5th Cir. 2023) (quoting Abbott Lab’ys v. Gardner, 387 U.S.
136, 149, 87 S.Ct. 1507, 18 L.E£d.2d 681 (1967), abrogated
on other grounds by Califano v. Sanders, 430 U.S. 99, 97
S.Ct. 980, 51 L.Ed.2d 192 (1977)).
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On the first prong, “a claim is ‘fit for judicial decision’
if it presents a pure question of law that needs no further
factual development.” Braidwood Mgmt., 70 F.4th at 930
(citing New Orleans Pub. Serv., 833 F.2d at 586-87). This
means that a claim is ripe so long as it is not “contingent
[on] future events that may not occur as anticipated, or
indeed may not occur at all.” Book People, Inc. v. Wong,
91 F.4th 318, 333 (5th Cir. 2024) (alteration in original)
(quoting Braidwood Mgmt., 70 F.4th at 930).

Louisiana is wrong that further factual development
isneeded in this case. Citing Staley v. Harris County, 485
F.3d 305 (5th Cir. 2007) (en banc), Louisiana argues that
Plaintiffs’ claims are not fit for judicial decision because
Plaintiffs have not yet encountered an H.B. 71 poster—
they do not know what any given display will look like,
what context may accompany the Ten Commandments, or
where in any specific classroom a display may be placed.
Staley provides no support.

Staley concerned the constitutionality of a monument
displaying a Christian Bible at a county courthouse in
Texas. 485 F.3d at 307. A panel of this court held that
displaying the monument violated the Establishment
Clause, but days before the case would be reheard en
bane, the courthouse placed the monument in storage. Id.
Our en banc court held that “any dispute over a probable
redisplay of the ... monument [was] not ripe because there
[were] no facts before [it] to determine whether such a
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redisplay might violate the Establishment Clause.” Id. at
309. “In the absence of this evidence,” the en banc court
determined it was “unable to conduct the fact-intensive
and context-specific analysis” required in Establishment
Clause jurisprudence. Id.

Plaintiffs’ lawsuit targets H.B. 71’s minimum
requirements, which reflect “when, where, or under
what circumstance[s]” the Ten Commandments are to be
displayed. Id. at 307.

e What will be displayed? “The text of the Ten
Commandments”—the exact Protestant version
of which is provided by the statute, La. R.S.
§ 17:2124(B)(1)-(B)(2);

* How will it be displayed? As “the central focus”

of a “poster or framed document that is at least

eleven inches by fourteen inches,” and “printed

m a large, easily readable font,” along with a

“context statement,” also provided by the statute,

id. § 17:2124(B)(1), (B)(3) (emphases added);

* Whenwill it be displayed? “No later than January 1,
2025,” and for the duration of the entire schoolyear,
id. § 17:2124(B)(1);

» Where will it be displayed? In every Louisiana
public school classroom, regardless of class subject
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matter, student age, or student grade, somewhere
that it can be seen by students,® id;

o Why will it be displayed? Purportedly for historical
reasons, see id. § 17:2124(A)(9).

This case is not like Staley where “no decision ha[d]
been made regarding any aspect of the future display of
the [stored] monument.” 485 F.3d at 309 (emphases added).
The text of H.B. 71 provides sufficient information for a
fact-intensive and context-specific analysis. Plaintiffs’
claims are fit for judicial decision; the first ripeness prong
is satisfied.

2

On the second ripeness prong, Plaintiffs have shown
hardship should we withhold court consideration.

“The Supreme Court has found hardship to inhere in
legal harms, such as the harmful creation of legal rights

6. Notably, Louisiana does not suggest that there is a
possibility that the displays may not be seen by students. During
oral argument, Louisiana argued that “there is a fundamental
difference between, for example, an 11-inch by 14-inch poster in
the back corner of a classroom, and an 11-foot by 14-foot poster in
the front wall of the classroom.” To “display” something means “to
place or spread (something) for people to see.” Display, Merriam-
Webster Dictionary, https:/perma.ce/955S-KS6N. Because H.B.
71 requires that the Ten Commandments be “display[ed]” in each
classroom and “be printed in a large, easily readable font,” La.
R.S. § 17:2124(B)(1), the statutory text dictates that the posters
be placed within students’ view.
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or obligations; practical harms on the interests advanced
by the party seeking relief; and the harm of being ‘force[d]
. . . to modify [one’s] behavior in order to avoid future
adverse consequences.” Choice Inc. of Tex. v. Greenstein,
691 F.3d 710, 715 (5th Cir. 2012) (alterations in original)
(quoting Texas v. United States, 497 F.3d 491, 499 (5th
Cir. 2007)). Whether the challenged statute or regulation
“inflicts significant practical harm upon the interests that
[Plaintiffs] advance[]” is “an important consideration.”
Ohio Forestry Assn v. Sierra Club, 523 U.S. 726, 733-34,
118 S.Ct. 1665, 140 L.Ed.2d 921 (1998).

Here, Plaintiffs allege that the displays violate their
rights under the First Amendment’s Establishment Clause.
“The loss of First Amendment freedoms, for even minimal
periods of time, unquestionably constitutes irreparable
injury.” Elrod v. Burns, 427 U.S. 347, 373, 96 S.Ct. 2673,
49 L.Ed.2d 547 (1976). Absent judicial intervention,
Louisiana will implement H.B. 71. As a result, Students
will be subjected to displays that accord with the statute’s
minimum display requirements, in every classroom during
every school day. H.B. 71 therefore inflicts significant
practical harm on Plaintiffs’ First Amendment rights.
See id; Espinozav. Mont. Dep’t of Revenue, 591 U.S. 464,
486, 140 S.Ct. 2246, 207 L.Ed.2d 679 (2020) (recognizing
“the rights of parents to direct ‘the religious upbringing’
of their children” (quoting Wisconsin v. Yoder, 406 U.S.
205, 213-14, 92 S.Ct. 1526, 32 L.Ed.2d 15 (1972))). Plaintiffs
have demonstrated that there is hardship in withholding
consideration sufficient to “justify judicial intervention.”
See Pearson v. Holder, 624 F.3d 682, 684 (5th Cir. 2010)
(“['TThe ripeness inquiry focuses on whether an injury
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that has not yet occurred is sufficiently likely to happen
to justify judicial intervention.” (alteration in original)
(citation omitted)); Braidwood Mgmt., 70 F.4th at 931-32
(“[L]itigants are entitled to relief where they ‘““remain
under a constant threat” that government officials will use
their power’ to enforce the law against them. Therefore,
plaintiffs’ claims are ripe.” (footnote omitted)).

Plaintiffs’ claims are ripe; the district court did not
err.

B

Louisiana next challenges whether Plaintiffs have
standing to press their Establishment Clause claim,
focusing on the injury-in-fact element.

To establish Article III standing, a plaintiff must
show “an injury in fact” that is “fairly traceable to the
challenged action” and “redress[able] by a favorable
decision.” Lujan v. Defs. of Wildlife, 504 U.S. 555, 560-61,
112 S.Ct. 2130, 119 L.Ed.2d 351 (1992) (citation modified).
The injury-in-fact element “ensure[s] that the plaintiff
has a ‘personal stake in the outcome of the controversy.”
Susan B. Anthony List v. Driehaus, 573 U.S. 149, 158,
134 S.Ct. 2334, 189 L.Ed.2d 246 (2014) (quoting Warth
v. Seldin, 422 U.S. 490, 498, 95 S.Ct. 2197, 45 L.Ed.2d
343 (1975)). Accordingly, “an injury must be ‘concrete,
particularized, and actual or imminent.”” Clapper v.
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Ammesty Int’l USA, 568 U.S. 398, 409, 133 S.Ct. 1138, 185
L.Ed.2d 264 (2013) (citation omitted).”

1

Louisiana’s argument that Plaintiffs lack standing
to press their Establishment Clause claims is two-
fold: First, it argues that in cases involving religious
displays, allegations of future encounters are insufficient
for purposes of establishing standing. Second, citing
non-binding, minority-view Supreme Court opinions, it
contends that the “offended observer standing” doctrine
is “profoundly wrong” and urges that we overturn
our “offended observer” precedent. We address each
argument in turn.

7. Although Louisiana only challenges this element, we must
still ensure the other standing requirements are satisfied. See
Lujan, 504 U.S. at 559, 112 S.Ct. 2130 (“[The Constitution] limits
the jurisdiction of federal courts to ‘Cases’ and ‘Controversies.”).
The district court found that Plaintiffs’ alleged injuries were
traceable to the action of each defendant because the BESE-
member defendants are required to “adopt rules and regulations
. . . to ensure the proper implementation” of H.B. 71, La.
R.S. § 17:2124(B)(6)(a), and the Superintendent is required to
“[ilmplement the policies and programs of the board and the laws
affecting schools under the jurisdiction of the board,” 7d. § 17:22(3).
The district court found redressability because “it is highly likely”
that Plaintiffs’ alleged injuries would be remedied by an injunction
prohibiting the display of the Ten Commandments as required by
H.B. 71 and implementation of rules regarding the displays. We
find no error.



78a

Appendix B

a
i

Parts of the Ten Commandments include basic
principles regarding criminal conduct that are part of a
civilized society, such as the prohibition against murder.
However, they come from religious texts and include
commandments that have clear religious import, such as
requiring worship of one God and keeping the Sabbath
holy. Their display in public school classrooms, as required
by H.B. 71, qualifies as a religious display.

Unwanted exposure to government-sponsored
religious displays and exercises can, under certain
circumstances, violate a plaintiff’s First Amendment rights.
See, e.g., Lynch v. Donnelly, 465 U.S. 668, 104 S.Ct. 1355,
79 L.Ed.2d 604 (1984) (examining the constitutionality of
a Nativity scene displayed in a shopping center during the
holiday season); County of Allegheny v. Am. C.L. Union
Greater Pittsburgh Chapter, 492 U.S. 573, 598-602, 109
S.Ct. 3086, 106 L.Ed.2d 472 (1989) (permanently enjoining
a county from displaying a Nativity scene in the county
courthouse, but permitting a menorah to be displayed
outside of a county building), abrogated on other grounds
by Town of Greece v. Galloway, 572 U.S. 565, 134 S.Ct.
1811, 188 L.Ed.2d 835 (2014); Santa Fe Indep. Sch. Dist.
v. Doe, 530 U.S. 290, 120 S.Ct. 2266, 147 L.Ed.2d 295
(2000) (holding unconstitutional student-led and student-
initiated prayer announced over the speaker system
before football games). Because “government speech
must comport with the Establishment Clause,” Pleasant
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Grove City v. Summum, 555 U.S. 460, 468, 129 S.Ct. 1125,
172 L.Ed.2d 853 (2009), “Establishment Clause injury
can occur when a person encounters the Government’s
endorsement of religion.” Moore v. Bryant, 853 F.3d 245,
250 (5th Cir. 2017); see e.g., Murray v. City of Austin,
947 F.2d 147, 151-52 (5th Cir. 1991) (finding standing to
challenge religious insignia where plaintiff encountered
insignia on utility bill); Freedom From Religion Found.,
Inc. v. Mack, 49 F.4th 941, 949-50 (5th Cir. 2022) (finding
standing where plaintiff had an “ongoing confrontation”
with prayer ceremony in courtroom).

Confrontation with a religious display or exercise
satisfies the injury-in-fact requirement of standing only if
the plaintiff can “identify [a] personal injury suffered by
[the plaintiff] as a consequence of the alleged constitutional
error.” Valley Forge Christian Coll. v. Ams. United for
Separation of Church & State, Inc., 454 U.S. 464, 485, 102
S.Ct. 752,70 L.Ed.2d 700 (1982); see Barber v. Bryant, 860
F.3d 345, 353 (5th Cir. 2017) (“A plaintiff has standing to
challenge a religious display where his stigmatic injury
results from a ‘personal[ ] confront[ation])’ with the display.”
(alterations in original) (citation omitted)). This means
that alleging a confrontation, alone, is insufficient. Naked
allegations that the Constitution has been violated are also
insufficient. Valley Forge, 454 U.S. at 485-86, 102 S.Ct.
752. Rather, in Establishment Clause cases, the injury is
being “personally exposed” to a government’s religious
message “with which [a plaintiff] disagrees, or...has had
to assume a burden to avoid.” Carl H. Esbeck, Unwanted
Exposure to Religious Expression by Government:
Standing & the Establishment Clause, 7 Charleston L.
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Rev. 607, 633 (2013); Id. at 637 (“A conflict between belief
and message is the basis of adversity between plaintiff and
her government where the basic problem is government
taking sides on a religious question.”); see e.g., Sch. Dist.
of Abington Twp. v. Schempp, 374 U.S. 203, 211-12, 224
n.9, 83 S.Ct. 1560, 10 L.Ed.2d 844 (1963) (atheist family
and Unitarian family had standing to challenge statute
requiring that the Holy Bible and Lord’s Prayer be read at
the start of school day); Lee v. Weisman, 505 U.S. 577, 599,
112 S.Ct. 2649, 120 L.Ed.2d 467 (1992) (“The sole question
presented is whether [under the Establishment Clause]
a religious exercise may be conducted at a graduation
ceremony in circumstances where . . . young graduates
who object are induced to conform.”). And in the public
school context, a government’s injurious religious message
“carr[ies] a particular risk of indirect coercion.” Lee, 505
U.S. at 592, 112 S.Ct. 2649; Sch. Dist. of City of Grand
Rapids v. Ball, 473 U.S. 373, 383, 105 S.Ct. 3216, 87
L.Ed.2d 267 (1985) (discussing “the sensitive relationship
between government and religion in the education of our
children” and noting that “[t]he government’s activities in
this area can have a magnified impact on impressionable
young minds”), overruled on other grounds by Agostini
v. Felton, 521 U.S. 203, 117 S.Ct. 1997, 138 L.Ed.2d 391
(1997).

ii

“An allegation of future injury may suffice [to
satisfy Article I1I] if the threatened injury is certainly
impending, or there is a substantial risk that the harm will
occur.” Driehaus, 573 U.S. at 158, 134 S.Ct. 2334 (internal
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quotation marks and citation omitted); accord. Babbitt v.
United Farm Workers Nat’l Union, 442 U.S. 289, 298, 99
S.Ct. 2301, 60 L.Ed.2d 895 (1979) (“But ‘[olne does not have
to await the consummation of threatened injury to obtain
preventive relief. If the injury is certainly impending, that
is enough.” (alteration in original) (quoting Pennsylvania
v. West Virginia, 262 U.S. 553, 593, 43 S.Ct. 658, 67
L.Ed. 1117 (1923), aff'd, 263 U.S. 350, 44 S.Ct. 123, 67
L.Ed. 1144 (1923))); Clapper, 568 U.S. at 409, 133 S.Ct.
1138 (“[W]e have repeatedly reiterated that ‘threatened
injury must be certainly impending to constitute injury
in fact. . . .””); Dep’t of Com. v. New York, 588 U.S. 752,
767,139 S.Ct. 2551, 204 L.Ed.2d 978 (2019) (holding States
had standing to bring action based on “primarily future
injuries”); FDA v. All. for Hippocratic Med., 602 U.S. 367,
381, 144 S.Ct. 1540, 219 L.Ed.2d 121 (2024) (“Moreover,
the injury must be actual or imminent . . . meaning that
the injury must have already occurred or be likely to
occur soon.” (emphasis added)). So, too, can allegations of
future confrontations satisfy the injury-in-fact element of
standing. This is particularly true when a plaintiff seeks
prospective relief. See All. for Hippocratic Med., 602 U.S.
at 381, 144 S.Ct. 1540.

In School District of Abington Township v. Schempp,
the Supreme Court invalidated two statutes requiring
that Bible verses be read to students over the school’s
intercommunications system at the start of every school
day. 374 U.S. 203, 83 S.Ct. 1560. Students were “asked
to stand and join in repeating the prayer in unison,” but
could excuse themselves either by stepping out of the
classroom or simply not participating upon a parent’s
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written request. Id. at 207, 83 S.Ct. 1560. Finding that the
plaintiffs had standing to challenge the statutes under the
Establishment Clause, the Supreme Court said:

It goes without saying that the laws and
practices involved here can be challenged only
by persons having standing to complain. . . .
The parties here are school children and their
parents, who are directly affected by the laws
and practices against which their complaints
are directed. These interests surely suffice to
give the parties standing to complain.

Id. at 224 n.9, 83 S.Ct. 1560 (citations omitted). The
Court explained that “[t]he plaintiffs in Schempp had
standing, not [merely] because their complaint rested on
the Establishment Clause . . . but because impressionable
schoolchildren were subjected to unwelcome religious
exercises or were forced to assume special burdens to
avoid them.” Valley Forge, 454 U.S. at 486 n.22, 102
S.Ct. 752; see also Lee, 505 U.S. at 584, 112 S.Ct. 2649
(finding a “live and justiciable controversy” based on an
alleged future injury where the plaintiff challenging a
policy permitting clergy members to pray during middle
and high school graduations was enrolled at a school
where it was “likely, if not certain, that an invocation and
benediction [would] be conducted at . . . graduation”).

We have previously held that a plaintiff need not wait
for “actual implementation of [a] statute” or an “actual
violation[] of his rights” to seek relief. Ingebretsen v.
Jackson Pub. Sch. Dist., 88 F.3d 274, 278 (5th Cir. 1996).
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Ingebretsen involved a pre-implementation challenge
to a Mississippi statute permitting “student-initiated
voluntary prayer” during school-related student events
under the Establishment Clause. Id. at 277-78 (citation
omitted). Rejecting Mississippi’s argument that the
plaintiff lacked standing because the statute had not yet
been implemented, we held that “[t]here [was] no need
for [the plaintiff] to wait for actual implementation of the
statute and actual violations of his rights under the First
Amendment where the statute ‘makes inappropriate
government involvement in religious affairs inevitable.”
Id. (citing Karen B. v. Treen, 653 F.2d 897, 902 (5th Cir.
1981), aff'd, 455 U.S. 913, 102 S.Ct. 1267, 71 L.Ed.2d 455
(1982)); see also Barber, 860 F.3d at 357 (“Future injuries
can provide the basis for standing, but they ‘must be
certainly impending to constitute injury in fact[.]’”).®

Louisiana argues that Staley and Doe v. Tangipahoa
Parish School Board, 494 F.3d 494 (5th Cir. 2007) (en
banc), overturned Ingebretsen, so Plaintiffs must supply

8. Louisiana cites Barber for the proposition that, in religious
display cases, this court has “required an encounter with the
offending item or action to confer standing.” See 860 F.3d at 353.
But the quoted language cannot be divorced from its accompanying
context. Barber involved a Mississippi statute prohibiting any
discriminatory action against persons who acted in accordance
with certain beliefs listed in a subsection of the bill. /d. at 350-51.
This court held that the plaintiffs lacked standing because “[t]he
beliefs listed in that section exist only in the statute itself.” Id.
at 354. We even distinguished the plaintiffs’ injuries from those
alleged in religious display cases, concluding that “religious-
display cases [did] not provide a basis for standing to challenge the
endorsement of beliefs that exist only in the text of a statute.” Id.
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proof of an actual encounter with an H.B. 71 display to
establish standing. At the outset, we note that Louisiana
does not grapple with Schempp—a future injury case
where the Supreme Court found standing to press an
Establishment Clause claim. Nevertheless, Staley and Doe
are both distinguishable and neither decision purported
to overturn Ingebretsen, so Ingebretsen remains good law.

Staley addressed mootness and ripeness—not
standing. See 485 F.3d at 309. Doe involved a challenge
to a school board’s practice of opening its meetings with
a prayer. Doe v. Tangipahoa Par. Sch. Bd., 473 F.3d 188,
191 (5th Cir. 2006), rev'd en banc, 494 F.3d 494 (5th Cir.
2007). We held that the plaintiff, whose sons attended
schools under the board’s jurisdiction, lacked standing to
challenge the invocations because even after a trial on the
merits, there was insufficient proof in the record that he
or his sons had been exposed to the invocations. 494 F.3d
at 497. Doe was not a pre-implementation facial challenge,
and the issue was not whether the plaintiffs would be
injured by the prayers if they were to occur in the future.
Instead, the allegedly injurious invocations had occurred
“since at least 1973,” 473 F.3d at 192, but the plaintiffs had
not proven that they had ever witnessed them or would in
the future. See 494 F.3d at 497-98.

The precedents of the Supreme Court and this court
establish that, in an Establishment Clause case, a plaintiff
can generally satisfy the injury-in-fact element of standing
when he experiences—or certainly will experience—
unwanted exposure to government-sponsored religious
displays or exercises in the course of his regular activities.
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See Schempp, 374 U.S. at 224 n.9, 83 S.Ct. 1560; Lee, 505
U.S. at 584, 112 S.Ct. 2649; Ingebretsen, 88 F.3d at 277-78.

iii

Here, H.B. 71 requires that the Ten Commandments
be permanently displayed in every classroom of every
public elementary, middle, and high school in Louisiana.
Under Louisiana’s compulsory education laws, students
must attend school for at least 177 days per year, La.
R.S. § 17:154.1(A)(1), and legal guardians must “assure
the attendance of the[ir] child[ren] in regularly assigned
classes during regular school hours” or be fined or
imprisoned, id. § 17:221(A)(1)(b)-(A)(1)(c). If H.B. 71
goes into effect,’ impressionable Students will confront a
display of the Ten Commandments for nearly every hour
of every school day of their public school education in the
course of their regular activities. Plaintiffs allege that
H.B. 71’s version of the Ten Commandments is contrary
to the religious and non-religious beliefs they hold. H.B. 71
does not provide a means for students to avoid the displays
or avoid unwanted exposure to a government-sponsored
religious display. Students have shown standing. See
Schempp, 37 U.S. at 211-12, 224 n.9, 83 S.Ct. 1560; Lee,
505 U.S. at 599, 112 S.Ct. 2649.

Parents have likewise pleaded an injury-in-fact
sufficient to confer standing to assert their Establishment
Clause claims. Because of Students’ regular exposure with

9. Absent a preliminary injunction, H.B. 71 would currently
be in effect. See id. § 17:2124(B)(1).
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the H.B. 71 displays, Parents are “directly affected” by
the challenged statute. Schempp, 374 U.S. at 224 n.9, 83
S.Ct. 1560; see Fleischfresser v. Dirs. of Sch. Dist. 200,
15 F.38d 680, 684 (7th Cir. 1994) (holding that parents
have standing to allege an Establishment Clause claim
where an “impermissible establishment of religion might
inhibit their right to direct the religious training of their
children”); Steele v. Van Buren Pub. Sch. Dist., 845
F.2d 1492, 1495 (8th Cir. 1988) (holding plaintiff’s eclaim
remained in controversy because she had a “parental
interest in having her children educated in a public school
free of religious activities”).

We find no error in the district court’s ruling
that Plaintiffs demonstrated standing to assert their
Establishment Clause claims.

b

Louisiana contends that Plaintiffs cannot establish
“offended observer standing,” as characterized by
non-binding, minority-view Supreme Court opinions.
It nevertheless urges us to reconsider our “offended
observer” precedents in light of Kennedy v. Bremerton
School District, 597 U.S. 507, 142 S.Ct. 2407, 213 L.Ed.2d
755 (2022), which overruled the test announced in Lemon
v. Kurtzman, 403 U.S. 602, 91 S.Ct. 2105, 29 L.Ed.2d 745
(1971), for assessing Establishment Clause claims,'® and

10. In Kennedy, the Supreme Court declared that it had “long
ago abandoned Lemon and its endorsement test offshoot.” See 597
U.S. at 534, 142 S.Ct. 24017.
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because the doctrine is “profoundly wrong.”!! Louisiana’s
arguments fail at the threshold.

i

The Supreme Court has never expressly and formally
recognized “offended observer standing” in a majority
opinion; this term appears only in non-binding minority
opinions. See City of Ocala v. Rojas, __ U.S. 143
S. Ct. 764, 215 L.Ed.2d 143 (2023) (Mem.) (Gorsuch,
J., statement regarding denial of certiorari) (Thomas,
J., dissenting from denial of certiorari); Am. Legion
v. Am. Humanast Ass’n, 588 U.S. 29, 79-89, 139 S.Ct.
2067, 204 L.Ed.2d 452 (2019) (Gorsuch, J., concurring
in the judgment); Espinoza, 591 U.S. at 495, 140 S.Ct.
2246 (Thomas, J., concurring). In a concurrence, one
of the Supreme Court’s members has stated that under
the “offended observer” standing theory, “offense alone
qualifies as a ‘concrete and particularized’ injury sufficient
to confer standing” and it therefore has no basis in law.
Am. Legion, 588 U.S. at 80, 139 S.Ct. 2067 (Gorsuch, J.,
concurring in the judgment) (emphasis added);'? see also

11. See Post, at 649-52 (Dennis, J., concurring).

12. The American Legion concurrence argues,

Lower courts invented offended observer standing for
Establishment Clause cases in the 1970s in response
to ... Lemon v. Kurtzman, 403 U.S. 602, 91 S.Ct.
2105, 29 L.Ed.2d 745 (1971). Lemon held that whether
governmental action violates the Establishment
Clause depends on its (1) purpose, (2) effect, and (3)
potential to “excessive[ly] . .. entangl[e]” church and
state, a standard [the] Court came to understand
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City of Ocala, 143 S. Ct. at 767 (Thomas, J., dissenting
from denial of certiorari) (“In every other area, we have
been clear that ‘offense alone [is] insufficient to convey
standing.”” (citation omitted)).

Plaintiffs allege more than “offense alone,” however. As
noted, if H.B. 71 goes into effect, Students will be subjected
to unwelcome displays of the Ten Commandments for the
entirety of their public school education. There is no opt-
out option. Plaintiffs are not mere bystanders who have
“failled] to identify any personal injury suffered by them
as a consequence of the alleged constitutional error, other
than the psychological consequence presumably produced
by observation of conduct with which [they] disagree[].”
Valley Forge, 454 U.S. at 485, 102 S.Ct. 752; see id. at
486 n.22, 102 S.Ct. 752 (“The plaintiffs in Schempp had
standing . . . because impressionable schoolchildren
were subjected to unwelcome religious exercises or were
forced to assume special burdens to avoid them.”). Nor
are Plaintiffs asking the courts to redress “‘generalized
grievances’ about the conduct of Government.” See Am.

as prohibiting the government from doing anything
that a “reasonable observer” might perceive as
“endorsing” religion. And lower courts reasoned
that, if the Establishment Clause forbids anything a
reasonable observer would view as an endorsement of
religion, then such an observer must be able to sue.
Here alone, lower courts concluded . . . an observer’s
offense must “suffice to make an Establishment Clause
claim justiciable.”

Id. at 84, 139 S.Ct. 2067 (second alteration in original) (citations
and quotation marks omitted).
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Legion, 588 U.S. at 80, 139 S.Ct. 2067 (Gorsuch, J.,
concurring in the judgment) (citation omitted) (opining that
“[o]ffended observer standing is deeply inconsistent” with
the rule that “‘generalized grievances’. .. are insufficient
to confer standing”). They allege that Students “will be
pressured to observe, meditate on, venerate, and follow
this scripture and to suppress expression of their own
religious beliefs and backgrounds at school.” Indeed, the
Supreme Court has recognized that “there are heightened
concerns with protecting freedom of conscience from
subtle coercive pressure in the elementary and secondary
public schools.” Lee, 505 U.S. at 592, 112 S.Ct. 2649.

Plaintiffs are more than mere “offended observers.”
Students and Parents will be “directly affected” by H.B.
71; this is sufficient to confer standing. Schempp, 374 U.S.
at 224 n.9, 83 S.Ct. 1560.

ii
Louisiana notably does not specify the precedent it

asks us to reconsider based on Kennedy.

Under our court’s rule of orderliness,® Kennedy
is not an intervening change in relevant law, because
it did not examine or even mention standing. In that
case, a school district suspended and later fired a high

13. “Itis a well-settled Fifth Circuit rule of orderliness that
one panel of our court may not overturn another panel’s decision,
absent an intervening change in the law, such as by . . . the Supreme

Court, or our en banc court.” Jacobs v. Nat’l Drug Intel. Ctr., 548
F.3d 375, 378 (5th Cir. 2008).
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school football coach for praying on the school football
field after games. The coach sued the district under
the Free Exercise and Free Speech Clauses. 597 U.S.
at 519—23, 142 S.Ct. 2407. The school district invoked
the Establishment Clause as a defense to the coach’s
Free Exercise and Free Speech claims, arguing that his
Free Exercise rights were “in ‘direct tension’” with its
obligations under the Establishment Clause pursuant to
“Lemon and its progeny.” Id. at 532, 534, 142 S.Ct. 2407.
The Supreme Court rejected the district’s argument, set
aside Lemon, and clarified that “the Establishment Clause
must be interpreted by ‘reference to historical practices
and understandings.” Id. at 535, 142 S.Ct. 2407 (quotation
marks omitted). Because it was primarily a Free Exercise
Clause and Free Speech Clause challenge, Kennedy does
not provide an appropriate basis upon which we may
reconsider our Establishment Clause standing caselaw.
See Collins v. Dep’t of the Treasury, 83 F.4th 970, 985
(6th Cir. 2023) (concluding that a Supreme Court decision
was not an intervening change in Appropriations Clause
law “because it was not an Appropriations Clause case”).
And “[a]s middle-management circuit judges, we must
follow binding precedent.” Consumers’ Rsch. v. Consumer
Prod. Safety Comm’n, 91 F.4th 342, 346 (5th Cir. 2024),
cert. denied, _ U.S. 145 S. Ct. 414, 220 L.Ed.2d
170 (2024).1

14. Because Plaintiffs have standing under the Establishment
Clause, we do not reach Louisiana’s arguments regarding whether
Plaintiffs have standing to press their Free Exercise Clause
claims. See Sherbert v. Verner, 374 U.S. 398, 410, 83 S.Ct. 1790, 10
L.Ed.2d 965 (1963) (declining to reach plaintiff’s equal protection
claim “[i]n view of the result [the Court] reached under the First
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Louisiana next argues that the Superintendent and
the BESE-member defendants are entitled to sovereign
immunity. It contends that the Ex parte Young® exception
to sovereign immunity is inapplicable here because (1)
there must be a direct threat of enforcement against the
plaintiffs to find an ongoing violation of federal law in a
pre-enforcement challenge like this one, and (2) these
defendants lack the requisite enforcement authority over
H.B. 71.

“Generally, States are immune from suit under the
terms of the Eleventh Amendment and the doctrine of
sovereign immunity.” Whole Woman’s Health v. Jackson,
595 U.S. 30, 39, 142 S.Ct. 522, 211 L.Ed.2d 316 (2021).

and Fourteenth Amendment’s guarantee of free exercise of
religion”); see also e.g., Espinoza, 591 U.S. at 488-89 & n.5, 140
S.Ct. 2246 (finding Free Exercise violation; declining to reach
Establishment Clause and Equal Protection claims); Flast v.
Cohen, 392 U.S. 83,104 n.25, 88 S.Ct. 1942, 20 L..Ed.2d 947 (1968)
(finding standing to press Establishment Clause claim; declining
toreach Free Exercise claim); Masterpiece Cakeshop, Ltd. v. Colo.
C.R. Comm’n, 584 U.S. 617, 138 S.Ct. 1719, 201 L.Ed.2d 35 (2018)
(finding Free Exercise violation; declining to reach Free Speech
claim); First Nat’l Bank of Bos. v. Bellotti, 435 U.S. 765, 774 n.8,
98 S.Ct. 1407, 55 L.Ed.2d 707 (1978) (finding First Amendment
violation; declining to reach Equal Protection claim); League of
United Latin Am. Citizens v. Perry, 548 U.S. 399, 442, 126 S.Ct.
2594, 165 L.Ed.2d 609 (2006) (finding Voting Rights Act violation;
declining to reach First Amendment and Equal Protection claims).

15. Ex parte Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714
(1908).
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“This bar also applies to suits like this one ‘against state
officials or agencies that are effectively suits against a
state.”” Book People, 91 F.4th at 334 (quoting City of Austin
v. Paxton, 943 F.3d 993, 997 (5th Cir. 2019)). Under the Ex
parte Young exception to sovereign immunity, “a litigant
may sue a state official in his official capacity if the suit
seeks prospective relief to redress an ongoing violation
of federal law.” Williams ex rel. J.E. v. Reeves, 954 F.3d
729, 736 (5th Cir. 2020) (citing Ex parte Young, 209 U.S.
at 167-68, 28 S.Ct. 441).

The Supreme Court has warned that “a court need
only conduct a ‘straightforward inquiry into whether
[the] complaint alleges an ongoing violation of federal law
and seeks relief properly characterized as prospective.”
Verizon Md., Inc. v. Pub. Serv. Comm’n of Md., 535 U.S.
635, 645,122 S.Ct. 1753, 152 L.EEd.2d 871 (2002) (alteration
in original) (emphasis added). The ongoing and continuous
violation of federal law requirement “merely distinguishes
between cases where the relief sought is prospective
in nature, . . . and cases where relief is retrospective.”
Summit Med. Assocs., P.C. v. Pryor, 180 F.3d 1326, 1338
(11th Cir. 1999). It “does not mean that the enforcement of
the allegedly unconstitutional state statute actually must
be in progress against the particular plaintiffs initiating
suit.” Id. Rather, “the Ex parte Young analysis turns
on the complaint’s context,” that is, “whether ‘the state
officer, by virtue of his office, has some connection with
the enforcement of the act.”” Awr Evac EMS, Inc. v. Tex.,
Dep’t of Ins., Div. of Workers’ Comp., 851 F.3d 507, 519
(6th Cir. 2017) (citing Ex parte Young, 209 U.S. at 157, 28
S.Ct. 441); see id. (rejecting defendants’ argument that
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the Ex parte Young exception did not apply because the
challenged action was not enforced against the plaintiff,
noting the correct inquiry was “whether state defendants
[had] the requisite connection to the enforcement of the
[challenged action]”).

“To satisfy the required enforcement connection, the
state official must have a duty beyond ‘the general duty
to see that the laws of the state are implemented.” Book
People, 91 F.4th at 335 (citation omitted). “We have defined
‘enforcement’ as ‘compulsion or constraint,” such that
“[ilf the official does not compel or constrain anyone to
obey the challenged law, enjoining that official could not
stop any ongoing constitutional violation.” Id. (alteration
in original) (quoting City of Austin, 943 F.3d at 1002).
“Plaintiffs need only show a ‘scintilla of enforcement by
the relevant state official.” Id. (quoting Tex. Democratic
Party v. Abbott, 978 F.3d 168, 179 (5th Cir. 2020)).

H.B. 71 commands the BESE to “adopt rules and
regulations . . . to ensure [its] proper implementation.”
La. R.S. § 17:2124(B)(6)(a) (emphasis added). Louisiana
argues that this obligation does not amount to enforcement
power because the possibility that the BESE may someday
promulgate rules and regulations is insufficient to invoke
Ex parte Young. See Whole Woman’s Health, 595 U.S. at
44,142 S.Ct. 522 (holding that the possibility that the Texas
Medical Board “might in the future” promulgate a rule
that the attorney general could enforce was insufficient
to invoke Ex parte Young). But the BESE is not merely
permitted to adopt rules and regulations implementing
H.B. 71, it must do so. La. R.S. § 17:2124(B)(6)(a) (“The
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[BESE] shall adopt rules and regulations in accordance
with the Administrative Procedure Act to ensure the
proper implementation of this Section.” (emphasis added)).

Louisiana also argues that the BESE’s exercise of
its authority to implement H.B. 71 will not compel or
constrain anyone to obey the challenged law. See Book
People, 91 F.4th at 335. We disagree because the rules
and regulations adopted by the BESE must “ensure [H.B.
71’s] proper implementation,” meaning the BESE-member
defendants will necessarily compel “each public school
governing authority [to] display the Ten Commandments
in each classroom in each school under its jurisdiction.”
La. R.S. § 17:2124(B)(6)(a), (B)(1). And under state law,
the Superintendent must “implement the policies and
programs of the [BESE] and the laws affecting schools
under the jurisdiction of the [BESE].” Id. § 17:22(3)-(4).
As the district court concluded: “[A]n injunction against
the Superintendent would prevent the implementation
of any regulations related to H.B. 71, thus preventing
constitutional violations.”

All that our caselaw requires is a “scintilla of
enforcement.” Book People, 91 F.4th at 335. The district
court ruled that Plaintiffs met their burden; we find no
error.
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Louisiana next challenges the denial of its Rule 12(b)
(6) motion to dismiss Plaintiffs’ Establishment Clause
claims.!

We review the denial of a motion to dismiss for failure
to state a claim de novo. Ramming, 281 F.3d at 161. “To
survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim
to relief that is plausible on its face.” Ashcroft v. Igbal,
556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009)
(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570,
127 S.Ct. 1955, 167 L.Ed.2d 929 (2007))."”

The parties agree that Plaintiffs have asserted a
facial challenge to H.B. 71. “To successfully mount a facial
challenge, the plaintiffs must show that there is no set of
circumstances under which [H.B. 71] is constitutional.”
Croft v. Perry, 624 F.3d 157, 164 (5th Cir. 2010).

16. Because we do not address whether Plaintiffs have
standing to press their Free Exercise Claims, see supra note 14,
we do not reach Louisiana’s arguments regarding these claims.
See Sinochem Int’l Co. v. Malaysia Int’l Shipping Corp., 549 U.S.
422, 430-31, 127 S.Ct. 1184, 167 L.Ed.2d 15 (2007) (“[A] federal
court generally may not rule on the merits of a case without first
determining that it has . . . subject matter jurisdiction[]. . ..”
(citation omitted)).

17. As noted, because the “underpinnings” of Louisiana’s
motion to dismiss are “inextricably intertwined” with the
district court’s ruling issuing a preliminary injunction, we have
jurisdiction to address the 12(b)(6) ruling. See Jiao, 28 F.4th at 596.
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The Establishment Clause “was intended to erect ‘a
wall of separation between Church and State.”” Everson
v. Bd. of Educ. of Ewing Twp., 330 U.S. 1, 16, 67 S.Ct. 504,
91 L.Ed. 711 (1947) (quoting Reynolds v. United States,
98 U.S. 145, 164, 25 L.Ed. 244 (1878)). At a minimum, the
Establishment Clause ordains that no federal or state
government “can pass laws which aid one religion, aid all
religions, or prefer one religion over another.” Id. at 15,
67 S.Ct. 504.

The Supreme Court “has been particularly vigilant in
monitoring compliance with the Establishment Clause in
elementary and secondary schools.” Edwards v. Aguillard,
482 U.S. 578, 583-84,107 S.Ct. 2573, 96 L..Ed.2d 510 (1987).
That vigilance must be exercised with prescribed “care
and restraint” because public education is primarily in
the hands of the States and local authorities. Epperson v.
Arkansas, 393 U.S. 97, 104, 89 S.Ct. 266, 21 L.Ed.2d 228
(1968); see Yoder, 406 U.S. at 213, 92 S.Ct. 1526 (“Providing
public schools ranks at the very apex of the function of a
State.”). This means “[c]ourts . .. cannot intervene in the
resolution of conflicts which arise in the daily operation
of school systems and which do not directly and sharply
implicate basic constitutional values.” Epperson, 393 U.S.
at 104, 89 S.Ct. 266. For still, “a State’s interest in universal
education, however highly we rank it, is not totally free
from a balancing process when it impinges on fundamental
rights and interests, such as those specifically protected
by ... the First Amendment, and the traditional interest
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of parents with respect to the religious upbringing of their
children.” Yoder, 406 U.S. at 214, 92 S.Ct. 1526.

The protections afforded to schoolchildren by the
Establishment Clause unquestionably “implicate basic
constitutional values.” Epperson, 393 U.S. at 104, 89 S.Ct.
266. As the Court has previously explained:

Families entrust public schools with the
education of their children, but condition their
trust on the understanding that the classroom
will not purposely be used to advance religious
views that may conflict with the private beliefs
of the student and his or her family. Students in
such institutions are impressionable and their
attendance is involuntary. The State exerts
great authority and coercive power through
mandatory attendance requirements, and
because of the students’ emulation of teachers
as role models and the children’s susceptibility
to peer pressure. Furthermore, “[t]he public
school is at once the symbol of our democracy
and the most pervasive means for promoting
our common destiny. In no activity of the State
is it more vital to keep out divisive forces than
in its schools. .. .”

Edwards, 482 U.S. at 584, 107 S.Ct. 2573 (alterations
in original) (citations omitted). That is why a religious
practice may be deemed unconstitutional in the “special
context of the public elementary and secondary school

system,” but deemed constitutional elsewhere. Id. at 583,
107 S.Ct. 2573.
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Perhaps no better case illustrates the nature of H.B.

71’s constitutional problem than Stone v. Graham, 449 U.S.
39, 101 S.Ct. 192, 66 L.Ed.2d 199 (1980) (per curiam). In
Stone, the Supreme Court struck down a Kentucky statute
requiring that the Ten Commandments be displayed on
the wall of every public classroom in the state because it
had no “secular legislative purpose.”® 449 U.S. at 41, 101

S.Ct. 192 (applying Lemon test).

According to Kentucky, the statute’s secular legislative

purpose was reflected on the displays in a small notation

18. The statute read:

(1) It shall be the duty of the superintendent of public
instruction, provided sufficient funds are available
as provided in subsection (3) of this Section, to
ensure that a durable, permanent copy of the Ten
Commandments shall be displayed on a wall in each
public elementary and secondary school classroom
in the Commonwealth. The copy shall be sixteen (16)
inches wide by twenty (20) inches high.

(2) In small print below the last commandment shall
appear a notation concerning the purpose of the
display, as follows: ‘The secular application of the Ten
Commandments is clearly seen in its adoption as the
fundamental legal code of Western Civilization and
the Common Law of the United States.

(3) The copies required by this Act shall be purchased
with funds made available through voluntary
contributions made to the state treasurer for the
purposes of this Act.”

Id. at 39 n.1 (citing 1978 Ky. Acts, ch. 436, § 1 (effective June 17,

1978), Ky. Rev. Stat. § 158.178 (1980)).
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below the Commandments: “The secular application of the
Ten Commandments is clearly seen in its adoption as the
fundamental legal code of Western Civilization and the
Common Law of the United States.” Id. at 41, 101 S.Ct.
192. The Court held that the state’s avowed purpose was a
sham, and the statute was therefore unconstitutional. Id. It
explained, “[t]he pre-eminent purpose for posting the Ten
Commandments on schoolroom walls is plainly religious
in nature. The Ten Commandments are undeniably a
sacred text in the Jewish and Christian faiths, and no
legislative recitation of a supposed secular purpose can
blind us to that fact.” Id. at 40-42, 101 S.Ct. 192 (footnote
and citations omitted).

Instead of integrating the Ten Commandments “into
[a] school curriculum[] where the Bible may . . . be used
in an appropriate study,” which the state could lawfully
do, the posters “serve[d] no such educational function.”
Id. at 42, 101 S.Ct. 192 (citing Schempp, 374 U.S. at 225,
83 S.Ct. 1560). Rather, “[i]f the posted copies of the Ten
Commandments are to have any effect at all, it will be to
induce the schoolchildren to read, meditate upon, perhaps
to venerate and obey, the Commandments. . . . [That] is
not a permissible state objective under the Establishment
Clause.” Id.

Twenty-five years after it decided Stone, the Supreme
Court held in Van Orden v. Perry, 545 U.S. 677, 125 S.Ct.
2854, 162 L.Ed.2d 607 (2005) (plurality opinion), that a
monument of the Ten Commandments displayed on the
Texas State Capitol grounds was constitutional under the
Establishment Clause. The Court declined to apply the
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Lemon test—“[i]nstead, [its] analysis, [was] driven both by
the nature of the monument and by our Nation’s history.”
Id. at 686, 125 S.Ct. 2854. It found that “[t]here is an
unbroken history of official acknowledgment by all three
branches of government of the role of religion in American
life from at least 1789.” Id. (citing Lynch, 465 U.S. at 674,
104 S.Ct. 1355). It then found similar “acknowledgments
of the role played by the Ten Commandments in our
Nation’s heritage.” id. at 688-90, 125 S.Ct. 2854. Because
“Texas hald] treated its Capitol grounds monuments as
representing the several strands in the State’s political
and legal history,” the Court “[could not] say that Texas’[s]
display . . . violates the Establishment Clause.” id. at 691-
92, 125 S.Ct. 2854.

The Supreme Court noted, however, that “[t]here
are, of course, limits to the display of religious messages
or symbols.” id. at 690, 125 S.Ct. 2854. It distinguished
Texas’s monument as a “far more passive use of [the Ten
Commandments] than was the case in Stone, where the
text confronted elementary school students every day.” id.
at 691, 125 S.Ct. 2854; see also id. at 703, 125 S.Ct. 2854
(Breyer, J., concurring) (“The display is not on the grounds
of a public school, where, given the impressionability of
the young, government must exercise particular care in
separating church and state.”).

B

Louisiana argues that Stone is not controlling because
it relies on Lemon, which is no longer good law, but even
if Stone remains binding, it is distinguishable because
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(1) the displays in Stone stood alone, not alongside other
documents as allowed by H.B. 71, and (2) Louisiana has
a valid “secular historical and educational purpose” for
displaying the Ten Commandments in classrooms. We
disagree.

It is the Supreme Court’s “prerogative alone to
overrule one of its precedents.” Bosse v. Oklahoma, 580
U.S. 1, 3,137 S.Ct. 1, 196 L.Ed.2d 1 (2016) (per curiam)
(quoting United States v. Hatter, 532 U.S. 557, 567, 121
S.Ct. 1782, 149 L.Ed.2d 820 (2001)). The Court has been
clear: When one of its precedents “has direct application
in a case, yet appears to rest on reasons rejected in some
other line of decisions, the Court of Appeals should follow
the case which directly controls.” Rodriguez de Quijas v.
Shearson/Am. Exp., Inc.,490 U.S. 477,484, 109 S.Ct. 1917,
104 L.Ed.2d 526 (1989).

Although the Supreme Court set aside the Lemon
test in Kennedy, see 597 U.S. at 534-36, 142 S.Ct. 2407,
Kennedy did not overrule Stone. Kennedy does not
mention Stone or purport to overrule the decisions (other
than Lemon) on which Stone relies, i.e., Schempp or
Engel. Stone remains good law and therefore controls, if
it “direct[ly] appli[es].”*® Rodriguez de Quijas, 490 U.S.
at 484, 109 S.Ct. 1917; see Jusino v. Fed’n of Cath. Tchrs.,
Inc., 54 F.4th 95, 102 (2d Cir. 2022) (holding that N.L.R.B.
v. Cath. Bishop of Chi., 440 U.S. 490, 99 S.Ct. 1313, 59

19. Atleast one other circuit has cited to Stone with approval
post-Kennedy. See Hilsenrath ex rel. C.H. v. Sch. Dist. of
Chathams, 136 F.4th 484, 492 n.65 (3rd Cir. 2025).
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L.Ed.2d 533 (1979) “remains good law notwithstanding
its reliance . .. on Lemon v. Kurtzman” because Kennedy
did not “overrule—or even mention—Catholic Bishop”).
We conclude that it does.

Both H.B. 71 and the Kentucky statute require that
the Ten Commandments be displayed (1) in every public
school classroom in the state (2) on a poster subject to
comparable minimum size requirements (3) with context
statements purporting to describe the historical basis for
each display and (4) as the central focus of the display.
Both statutes (5) allow the posters to be financed by
private contributions, (6) task the superintendent with
implementing its mandates, and neither statute (7)
actually integrates the Ten Commandments into an
educational curriculum. Compare La. R.S. § 17:2124(B),
with Stone, 449 U.S. at 39 n.1, 101 S.Ct. 192 (citing K.
Rev. Stat. § 158.178 (1980)).

Under H.B. 71, public schools “may” display the
Ten Commandments alongside the Mayflower Compact,
Declaration of Independence, and the Northwest
Ordinance—they are not required do so. La. R.S.
§ 17:2124(B)(4)(a). Conversely, H.B. 71 includes an express
“minimum requirement that the Ten Commandments
shall be displayed on a poster or framed document that is
at least eleven inches by fourteen inches,” that “[t]he text
of the Ten Commandments skall be the central focus” of
the display, “and shall be printed in a large, easily readable
font.” Id. at § 17:2124(B)(1) (emphases added). An H.B. 71
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display that meets the statute’s minimum requirements is
materially identical to the displays challenged in Stone.?°

Stone’s reasoning is equally germane. In Stone,
the Supreme Court deemed Kentucky’s proffered
secular purpose insufficient to survive constitutional
muster because Kentucky did not integrate the Ten
Commandments, an inherently religious text, into
an educational curriculum “where the Bible may
constitutionally be used in an appropriate study of history,
civilization, ethics, comparative religion, or the like.”
449 U.S. at 42, 101 S.Ct. 192 (citing Schempp, 374 U.S.
at 225, 83 S.Ct. 1560). Posting the Ten Commandments
on classroom walls therefore “serve[d] no . . . educational
function.” Id. The same is true of H.B. 71. The statute
does not require that the Ten Commandments be
integrated into a curriculum of study. On the contrary,
under the statute’s minimum requirements, the posters
must be indiscriminately displayed in every public school
classroom in Louisiana regardless of class subject-matter.
See La. R.S. § 17:2124(B)(1). Louisiana insists, however,
that unlike Kentucky, its Legislature has a valid “secular

20. Louisiana submitted twelve sample displays to the district
court. These posters range in color, format, and subject matter.
Some include the Ten Commandments alongside quotes and
pictures of prominent figures like Speaker Mike Johnson, Justice
Ruth Bader Ginsburg, Martin Luther King Jr., and Lin Manuel
Miranda portraying Alexander Hamilton. The district court found
that the samples fail to satisfy H.B. 71’s minimum requirements
because the Ten Commandments are not “printed in a large, easily
readable font.” We also note that the Ten Commandments are
not the “central focus” of each display, and some displays include
documents other than those permitted by H.B. 71.
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historical and educational purpose” for displaying the Ten
Commandments in classrooms, which is reflected in the
statute.?

“Courts are ‘normally deferential to a [legislative]
articulation of a secular purpose.” Croft, 624 F.3d at 166
(alteration in original) (quoting Edwards, 482 U.S. at 587,
107 S.Ct. 2573). But an alleged secular purpose “must be
‘sincere,” and not “merely a ‘sham.” id. (quoting Wallace
v. Jaffree, 472 U.S. 38, 64, 105 S.Ct. 2479, 86 L.Ed.2d
29 (1985) (Powell, J., concurring)). When “undertaking
a ‘sham’ inquiry, we consider whether the challenged
action furthers the particular purposes articulated by the
legislature or whether the challenged action contravenes
those avowed purposes.” id. (brackets omitted) (citing
Freiler v. Tangipahoa Par. Bd. of Educ., 185 F.3d 337,
344 (5th Cir. 1999)).

Louisiana’s purported legislative purpose states:

It is the Legislature’s intent to apply the
decision set forth by the Supreme Court of the
United States in Van Orden v. Perry, 545 U.S.
677, 125 S.Ct. 2854, 162 L.Ed.2d 607 (2005),
to continue the rich tradition [of including the
Ten Commandments in the education of our
children] and ensure that the students in our
public schools may understand and appreciate

21. We do not undertake this analysis to revive Lemon, but
only for the limited purpose of deciding whether Stone’s facts and
reasoning control.
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the foundational documents of our state and
national government.

La. R.S. § 17:2124(A) (9).

Plaintiffs allege H.B. 71’s legislative history reveals
additional signs of a “sham” legislative purpose:

e H.B. 71’s primary author and sponsor stated
during a legislative debate: “It is so important
that our children learn what God says is right,
and what he says is wrong, and to allow [the Ten
Commandments] to be displayed in our classrooms
as a visual aid, I believe, especially in this day and
time is so important.”?

* In support of the bill, a co-author of the bill stated,
“I really believe that we are lacking in direction.
A lot of people, their children, are not attending
churches. ... We need to do something in the schools
to bring people back to where they need to be.”
Debate, at 15:17.

e H.B. 71’s primary author also stated, “You know,
not all children. .. are taught right from wrong. . ..
But I believe when I went to school, I learned
. . . to know there was a God by reciting the Ten
Commandments. . . . I knew what God said was

22. An Act Requiring the Display of the Ten Commandmentsin
Public Schools, H.B. 71,2024 Reg. Sess. (La. 2024), at 05:08, https:/
house.louisiana.gov/H Video/VideoArchivePlayer?v=house/2024/
apr/0404 24 ED [Debate].



106a

Appendix B

right, and what he said was wrong, . . . not all of us
were taught that.” Debate, at 15:55.

* When asked how a Buddhist or Muslim student
would interpret one of the Commandments, the
bill’s author responded, “Well I'm not Buddhist or
Muslim so I'm not really worried about defining
it for them. . . . [The Ten Commandments] [are]
a model for what’s God—it’s God’s law, and it’s
universal law.” Debate, at 19:42.

* Another co-author and co-sponsor of H.B. 71
expressed his support for the law during debate
by claiming that those who oppose it are waging
an “attack on Christianity” and suggesting that
it would provide a religious counterbalance to
students’ secular education: “My wife is a Christian
and if she was a teacher she would be asked to
teach evolution which is in complete contradiction
with the theory of creation that we believe out of

the Bible. . .. I am a parent and am asking for this
[bill].”

Citing these statements, the district court found
that Louisiana’s avowed secular purposes were
“implausible [and] inadequate.” See Croft, 624 F.3d at
167 (citation modified). These statements indeed “support
a commonsense conclusion that a religious objective
permeated the government’s action.” Id; see Edwards,
482 U.S. at 591-92, 107 S.Ct. 2573 (concluding that the
“preeminent purpose of the [state legislature] was clearly
to advance [a] religious viewpoint” based on statements
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by legislators and testimony presented during legislative
hearings).

It is also unclear how H.B. 71 ensures that
students in Louisiana public schools “understand and
appreciate the foundational documents of [its] state and
national government” when it makes displaying those
“foundational” documents optional, and does not require
that they also be printed in a large, easily readable font.
La. R.S. § 17:2124(A)(9). When the Ten Commandments
must be posted prominently and legibly, while the other
“contextual” materials need not be visible at all, the
disparity lays bare the pretext.

To the extent that Louisiana relies on Van Orden to
justify displaying the Ten Commandments in classrooms,
we have already explained that the public school classroom
implicates certain protections that other contexts, like
the Texas State Capital grounds, does not. See supra
Section IV(A). The Supreme Court said as much in Van
Orden. See 545 U.S. at 690-91, 125 S.Ct. 2854 (“There are,
of course, limits to the display of religious messages or
symbols. ... Stone. .. was a consequence of the ‘particular
concerns that arise in the context of public elementary
and secondary schools.” . . . The placement of the Ten
Commandments monument on the Texas State Capitol
grounds is a far more passive use of those texts than was
the case in Stone, where the text confronted elementary
school students every day.” (citations omitted)).

As in Stone, “[i]f the posted copies of the Ten
Commandments are to have any effect at all, it will be to
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induce the schoolchildren to read, meditate upon, perhaps
to venerate and obey, the Commandments.” 449 U.S. at
42,101 S.Ct. 192. This “is not a permissible state objective
under the Establishment Clause.” id.

Stone v. Graham is controlling. Under Stone, H.B. 71
is plainly unconstitutional. The district court did not err.

C

We also agree with the district court that, even
if Stone were overturned tomorrow, H.B. 71 violates
the Establishment Clause under Kennedy. Louisiana
counters that the district court misapplied Kennedy
because, under Kennedy, the threshold question in an
Establishment Clause analysis is whether the challenged
practice implicates historical hallmarks of religious
establishments. We disagree.

As noted, Kennedy shed light on the proper standard
for interpreting Establishment Clause claims, holding
that “the Establishment Clause must be interpreted by
‘reference to historical practices and understandings.”
597 U.S. at 535, 142 S.Ct. 2407 (quotation marks omitted).
“The line that courts and governments must draw between
the permissible and the impermissible has to accord with
history and faithfully reflect the understanding of the
Founding Fathers.” id. at 536-37, 142 S.Ct. 2407 (citation
modified) (citing Galloway, 572 U.S. at 577,134 S.Ct. 1811;
Schempp, 374 U.S. at 294, 83 S.Ct. 1560).
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The Supreme Court then addressed the distriet’s
alternative argument—that the district’s actions were
justified because it “would have been guilty of coercing
students to pray” if it allowed the coach to continue
publicly praying on school property. id. at 536, 142 S.Ct.
2407. Acknowledging that “coercion . .. was among
the foremost hallmarks of religious establishments the
framers sought to prohibit when they adopted the First
Amendment,” the Court concluded there was insufficient
evidence of coercion by the coach. id. at 537 & n.5, 142
S.Ct. 2407 (citing Shurtleffv. City of Boston, 596 U.S. 243,
285-88, 142 S.Ct. 1583, 212 L.Ed.2d 621 (2022) (Gorsuch,
J., concurring) (examining the historical hallmarks of an
established religion)). But Kennedy did not adopt these
“hallmarks”? as the exclusive Establishment Clause test
and the Shurtleff concurrence is nonbinding. See Kennedy,
597 U.S. at 536-37 & n.5, 142 S.Ct. 2407. Louisiana
conceded as much before the district court.

We applied Kennedy and Galloway in Freedom From
Religion Foundation, Inc. v. Mack. There, plaintiffs

23. The “hallmarks” of religious establishment include
whether the government: (1) “exerted control over the doctrine and
personnel of the established church”; (2) “mandated attendance
in the established church and punished people for failing to
participate”; (3) “punished dissenting churches and individuals
for their religious exercise”; (4) “restricted political participation
by dissenters”; (5) “provided financial support for the established
church, often in a way that preferred the established denomination
over other churches”; and (6) “used the established church to carry
out certain civil functions, often by giving the established church a
monopoly over a specific function.” Shurtleff, 596 U.S. at 286, 142
S.Ct. 1583 (Gorsuch, J., concurring) (citations omitted).
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challenged a Texas Justice of the Peace’s practice of
opening his court with a prayer. Mack, 49 F.4th at 944.
We looked to Galloway, in which the Supreme Court
upheld a town’s practice of commencing its board
meetings with a prayer, and we formulated the following
standard to evaluate historical record evidence: Whether
the challenged practice “fits within” or is “consistent
with a broader tradition” at the time of the Founding
or incorporation. Id. at 951. This analysis “depends on
‘original meaning and history, with particular attention
paid to ‘historical practices.”” Id. (citing Kennedy, 597
U.S. at 535, 142 S.Ct. 2407); see Galloway, 572 U.S. at
577, 134 S.Ct. 1811 (“The Court’s inquiry, then, must be
to determine whether the prayer practice in the town of
Greece fits within the tradition long followed in Congress
and the state legislatures.”).

Applying Kennedy and Mack here, the district
court framed the “broader tradition” as the use of
the Ten Commandments in public education, and the
challenged practice as “the permanent posting of the
Ten Commandments in public[] school classrooms.” No
one challenges that framing. Therefore, the question
before us is whether the permanent posting of the Ten
Commandments in public school classrooms fits within,
or is consistent with, a broader tradition of using the Ten
Commandments in public education.

Plaintiffs allege that “[t]here is no longstanding
tradition of permanently displaying the Ten
Commandments in publie[ ] school classrooms in Louisiana
or the United States more generally.” They also allege
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that “[H.B. 71] includes false statements relating to
a purported history and connection between the Ten
Commandments and government and public education
in the United States,” including a “fabricated” quote by
James Madison regarding this country’s “capacity . . . to
govern ourselves according to the moral principles of the
Ten Commandments.”

Accepting these allegations as true, the district court
found that Plaintiffs adequately pleaded an Establishment
Clause violation under Kennedy. We find no error.*

v

Lastly, Louisiana challenges the preliminary
injunction as erroneously granted and overbroad.

“We review the district court’s grant of [a] preliminary
injunction for abuse of discretion, reviewing underlying
factual findings for clear error and legal conclusions de
novo.” Harrison v. Young, 48 F.4th 331, 339 (5th Cir. 2022).

A preliminary injunction is proper if Plaintiffs can
show “(1) a substantial likelihood of success on the merits,
(2) a substantial threat of irreparable harm absent
the injunction, (3) that the harm [Plaintiffs] will suffer
without the injunction outweighs the cost to comply with

24. Because neither we nor the Supreme Court have decided
an Establishment Clause case involving the public school context
since Kennedy, we assume without deciding that the historical
framework formulated in Mack is applicable here, and cite Mack
for this very limited purpose.
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the injunction, and (4) that the injunction is in the public
interest.” id.

A

Louisiana argues that Plaintiffs are unlikely to
succeed on the merits of their Establishment Clause
claims for the same reasons asserted in its consolidated
motion to dismiss: lack of subject matter jurisdiction and
because H.B. 71 is constitutional under Kennedy.

The district court correctly found that Plaintiffs’
claims are ripe, they have shown standing to bring their
Establishment Clause claims, and no defendant is entitled
to sovereign immunity. The district court also found that
H.B. 71 violates the Establishment Clause under Stone,
which remains good law and controlling.

Under Kennedy and Mack, the district court
determined that to succeed on the merits, Plaintiffs must
show that the practice at issue—permanently displaying
the Ten Commandments in public school classrooms—
does not “fit[]within,” and is not “consistent with,” a
broader tradition existing at the time of the founding.
Mack, 49 F.4th at 950-51.

In support of their motion for a preliminary injunction,
Plaintiffs presented the expert testimony of Dr. Steven
Green, a religious and constitutional legal historian. Dr.
Green testified that the public school system did not
exist at the founding; rather, public education originated
sometime around the late 1820s. Dr. Green also found no
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evidence that the Ten Commandments were permanently
displayed in early American public schools. He testified
that no state enacted a law allowing the display of the Ten
Commandments in public schools until North Dakota did
so in 1927, and that a court later stuck down the statute.
See Ring v. Grand Forks Pub. Sch. Dist. No. 1, 483
F. Supp. 272 (D.N.D. 1980).

Dr. Green also testified about the books cited in
H.B. 71’s context statement. The New England Primer,
whose initial publication predates the existence of the
public school system, he explained, was primarily used in
religious schools and private academies. The McGuffey
Readers had six levels. About half referenced the Ten
Commandments, and only sporadically (in approximately
4 lessons out of 200 lessons), and their prevalence lessened
over time. He testified that most versions of Webster’s
American Spelling Book included no reference to the
Ten Commandments. Citing his findings and a “lack
of compelling counterevidence,” he rebutted H.B. 71’s
declaration that “The Ten Commandments were a
prominent part of American public education for almost
three centuries,” see La. R.S. § 17:2124(B)(3).2° Louisiana
did not present any expert testimony.

25. Louisiana contends that the H.B. 71 displays involve a “far
more passive” use of the Ten Commandments than the books cited
in the statute’s context statement because the displays “will simply
appear on a wall for students to observe or ignore as they wish.”
But “it is no defense to urge that the religious practice[] here may
be [a] relatively minor encroachment[] on the First Amendment.”
Schempp, 374 U.S. at 225, 83 S.Ct. 1560.
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Based on Dr. Green’s testimony, the district court
found a substantial likelihood that there is insufficient
evidence of a broader tradition in place at the time of the
founding, or within the history of public education, so as
to justify H.B. 71.2° This finding is not clearly erroneous.?”

26. Louisiana challenges the district court’s reliance on Dr.
Green’s testimony. It accuses the court of improperly deferring
to expert testimony to resolve constitutional issues. Indeed,
“an expert may never render conclusions of law.” Goodman v.
Harris Cnty., 571 F.3d 388, 399 (5th Cir. 2009). But the legal issue
presented—whether H.B. 71 violates the Establishment Clause—
requires, on a motion for preliminary injunction, resolving fact
issues about the Ten Commandments’ role in American history.
See Kennedy, 597 U.S. at 534-37, 142 S.Ct. 2407; see also Yoder, 406
U.S. at 209, 92 S.Ct. 1526 (looking to a party’s “expert witnessesl,]
scholars on religion and education, “in deciding a Free Exercise
claim). The district court did not abuse its discretion by relying
on “the historical record compiled by the parties” to determine
whether the Ten Commandments fit within this country’s
longstanding history and tradition. See New York State Rifle
& Pistol Ass’n, Inc. v. Bruen, 597 U.S. 1, 25 n.6, 142 S.Ct. 2111,
213 L.Ed.2d 387 (2022). Separately but relatedly, we decline to
address Plaintiffs’ argument that Bruen required Louisiana, not
them, to carry the evidentiary burden in the historical analysis.
We are satisfied that—even assuming the district court correctly
assigned the burden—Plaintiffs have met it.

27. Louisiana separately argues that H.B. 71 is consistent
with the broader tradition of displaying religious imagery on
“public property.” It likens the H.B. 71 displays to the national
seal, a proposed national seal featuring Moses, various state and
municipal flags, and the “In God We Trust” motto featured on
American currency. As the district court correctly concluded,
under Mack, a court should not construe the relevant tradition too
broadly. See Mack, 49 F.4th at 957 (“Accordingly, we ask whether
Mack’s particular practice is consistent with [the] tradition [of
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The district court did not err in finding that Plaintiffs
showed a substantial likelihood of success on the merits
of their Establishment Clause claims.

B

As to the second element, a substantial threat of
irreparable harm absent the injunction, Louisiana argues
that Plaintiffs cannot show any harm because they do
not know what the posters will look like and therefore

prayer before ‘deliberative bodies].””). Not only does Dr. Green’s
testimony establish that there is no “unbroken history” of
displaying the Ten Commandments in public school classrooms,
Lynch, 465 U.S. at 674, 104 S.Ct. 1355, but as we have made
clear, supra section IV(A), the display of religious symbols in
public classrooms is patently distinguishable from the display of
religious imagery in government buildings. See also Galloway,
572 U.S. at 590, 134 S.Ct. 1811 (distinguishing Galloway from Lee
where “the Court found that, in the context of a graduation where
school authorities maintained close supervision over the conduct
of the students and the substance of the ceremony, a religious
invocation was coercive as to an objecting student,” because
legislative prayer did not present “an unconstitutional imposition
as to mature adults, who ‘presumably’ are ‘not readily susceptible
to religious indoctrination or peer pressure’); Am. Legion, 588
U.S. at 51 n.16, 139 S.Ct. 2067 (dividing Establishment Clause
cases “into six rough categories” including a category involving
“religious references or imagery in public monuments, symbols,
mottos, displays, and ceremonies” and another category involving
“religious expression in public schools”); see also Edwards, 482
U.S. at 583 n.4, 107 S.Ct. 2573 (noting that “a historical approach
is not useful in determining the proper roles of church and
state in public schools, since free public education was virtually
nonexistent at the time the Constitution was adopted”).
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cannot know whether any poster will violate the First
Amendment.

This argument fails for the same reasons Louisiana’s
ripeness argument fails. H.B. 71’s minimum requirements
provide sufficient details about how the Ten Commandments
must be displayed. Plaintiffs have shown that those
displays will cause an “irreparable” deprivation of their
First Amendment rights. See Elrod, 427 U.S. at 373, 96
S.Ct. 2673.

C

The third element is whether the harm that Plaintiffs
will suffer absent the injunction “outweighs the cost to
comply with the injunction.” Harrison, 48 F.4th at 339.
“Where the State is appealing an injunction, its interest
and harm merge with the public interest,” the fourth
element. Book People, 91 F.4th at 340-41.

Louisiana will “suffer[] the irreparable harm of
denying the public interest in the enforcement of its laws.”
Id. at 341 (citation omitted). But it does not have a genuine
“interest in enforcing a regulation that violates federal
law.” Id. (citation omitted). On the contrary, “[ilnjunctions
protecting First Amendment freedoms are always in the
public interest,” Opulent Life Church v. City of Holly
Springs, 697 F.3d 279, 298 (5th Cir. 2012) (brackets and
citation omitted), and courts must be “particularly vigilant
in monitoring compliance with the Establishment Clause
in elementary and secondary schools.” Edwards, 482 U.S.
at 583-84, 107 S.Ct. 2573.
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The district court did not abuse its discretion by
finding that Plaintiffs satisfied the preliminary injunction
elements.

D

Finally, we reject Louisiana’s challenge to the district
court’s order that the Superintendent and BESE-member
defendants provide notice of the injunction to all Louisiana
public and charter schools. Louisiana’s chief argument is
that the notice provision is “an effort to achieve by other
means an improper statewide injunction.” That argument
falls because nothing would prohibit a statewide injunction
under these circumstances. See Rodgers v. Bryant, 942
F.3d 451, 458-59 (8th Cir. 2019); Milliken v. Bradley,
418 U.S. 717, 744, 94 S.Ct. 3112, 41 L.Ed.2d 1069 (1974)
(“The controlling principle consistently expounded in our
holdings is that the scope of the remedy is determined
by the nature and extent of the constitutional violation.”
(citing Swann v. Charlotte-Mecklenburg Bd. of Ed., 402
U.S. 1, 16, 91 S.Ct. 1267, 28 L.Ed.2d 554 (1971))).

ok ock

We AFFIRM the district court’s entry of a preliminary
injunction and denial of Louisiana’s consolidated motion
to dismiss as to Plaintiffs’ Establishment Clause claims.
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(ITlustrations 10 & 11, Doc. 39-1 at 38.) AG Defendants
continue, “[a] school, teacher, or civil non-profit looking to
donate displays also could explain the impact of non-profit
organizations on legislative and litigation processes in a
government class™:
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LEGAL NON-PROFITS IN ACTION

Nonprolil organizalions are oflen some of the
poweerlul Tegal for

s invilved in cutling-cid
and litigation across the covmtry, including h
/ FirsL anendmenl issues.
AMERICAN CIVIL
LIBERTIES UNION
“The ACLU Loday is
Lhe nation's largesl
public interest law
firm, with a so-state
network of statfed.
autonomous alfiliate
offices.”

FIRST LIBERTY
“Iirst Liherty Institute
is the largest legal
arganization in the
nation dedicated
exclusively to
defending religious
liherty for all
Americans.”

EDITORIAL: Satanists and ACLL target Ten
Commandments

ACLU of Arkansas Files Firct Amamdment Challenge
mmandments Shrine on Capitol Grounds

ACTU sues Gles Connty over Ten
Commandments display

First Liberty Testifies in
Support of Texas Ten
Commandments Bill

e
ACLU sues Dixie County over 10 i

e
By o ik 4o e ond,
Commandments

(ITlustration 12, Doc. 39-1 at 39.) “Or, using many of the
same headlines, a school, teacher, or civic non-profit
may similarly highlight the impact of litigation on our

governance by alluding to pop culture by invoking Internet
memes’:



ACLU Ghaiy

lenges Pogti
Hentuckys Whumgﬁﬁf Ten Commaniy g
s

ACLU sues Giles County over Ten
Commandments display

ACLU of Koatuck Fias Suit 10 Stop Pl
Gommandmcats Monumant on Capio By

 Satanists and ACLU target Ten
ED]TOBIAL sCaU 1 randments

ALY of Hentuchy Fies Lavsuit Oves Goverament-
ot Tan Counasduents octigs I Faur
umiae

ACLU of NE Asks Appeals Court to Uphald Remoual of
Ten Commandments Monument from Public Park
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THE TEN COMMANDMENTS

AM THE LORD THY GOD.
THOU SHALT HAYE NO OTHER GODS BEFORE ME.
THOU SHALT NOT MAKE TO THYSELF ANY GRAVEN
IMAGES,
THOU SHALT NOT TAKE THE NAME OF THE LORD
THY GOD IN VAIN,
REMEMBER THE SABBATH DAY, TO KEEP T HOLY.
HONOR THY FATHER AND THY MOTHER, THAT THY
DAYS MAY BE LONG UPON THE LAND WHICH THE
LORD THY GOD GIVETH THEE.
THOU SHALT NOT KILL.
THOU SHALT NOT COMMIT ADULTERY.
THOU SHALT NOT STEAL.
THOU SHALT NOT BEAR FALSE WITHESS AGAINST

MEMES AND LAW

ACLU Challenges Oklahoma State Gapital T
Gommandments Monument pen

ACLUY g,
OMmma,

ACLY

"nzfnmkle Co

ents MY over 10

Sues g

; iles (.
Co e Couny,, .
m"‘“ﬂdmonh‘:di\ﬂ[.ln} Ver Ten

¥

Faderal Appeats Court Hears AGLU Arsument Agai
Govermment Endorsment of Ten l:om‘r’:aﬁ:mzm

ment Chellongs
Shring on Gapital Ormuads

5l of Arkgnsae Files it Aot
o Ten

ACLU Sues Qe
. oo Bolalf of Gongomed Residents and C1orss THY NEIGHBOR. Saying Bichcar o mm"""'.'m in Courthoyse,
mﬂﬁ'{ﬂ Ghallenges Posting of Ten THOU SHALT NOT COVET THY NEIGHBOR'S HOUSE. jum v Religlaus liberty
ndments m&lfoumy Buildings THOU SHALT NOT COVET THY NEIGHBOR'S WIFE, =
Comma NOR HIS MANSERVANT, NOR HIS MAIDSERVANT,
NOR HIS CATTLE, NOR ANVTHING THAT IS THY
NEIGHBOR'S.

e rsas o T s ot 1 18 sty

(ITlustration 13, Doc. 39-1 at 39.) Finally, AG Defendants
say these Illustrations can discuss how the Supreme Court
has dealt with the Ten Commandments:
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IMPORTANT SUPREME COURT CASES
VAN ORDEN'V. PERRY

THIS CASE ASKED WHETHER THE
ESTABLISHMENT CLAUSE OF THE

FIRST ALLOWS THE
THE SUPREME COURT FOUND NO ESTABLISHMENT DISELAY.OF A MONUMENT
CLAUSE VIOLATION, WITH THE PLURALITY OPINION o m:'ﬁ:;ziz_rwslr:"?:;sgus
EMPHASIZING THAT “ACKNOWLEDGEMENTS OF THE
STATE CAPITOL GROUNDS.

ROLE PLAYED BY THE TEN COMMANDMENTS IN OUR
NATION'S HISTORY ARE COMMON
AMERICA." THE COURT NOTED THAT MOSES AND THE|
COMMANDMENTS APPEAR IN THE SUPREME COURT
COURTROOM ITSELF, THE GATES LINING THE
CCOURTROOM, AND THE DOORS LEADING INTO THE
COURTROOM.

THE MAIN DISSENT JOINED BY JUSTICE GINSBURG
AND TWO OTHER JUSTICES DISAGREED WITH THE
COURT'S JUDGEMENT. BUT ACKNOWLEDGED THAT
"A DISPLAY OF THE COMMANDMENTS
ACCOMPANIED BY AN EXPOSITION OF HOW THEY
HAVE INFLUENCED MODERN LAW WOULD MOST
LIKELY BE CONSTITUTIONALLY
UNOBJECTIONABLE." THE DISSENT ALSO

THAT CouLD
“BE INTEGRATED CONSTITUTIONALLY INTO A
(COURSE OF STUDY IN PUBLIC SCHOOLS."

e

HOW DOES THE SUPREME COURT
VIEW THE TEN COMMANDMENTS?

(1]

FOR BELIEVING JEWS AND CHRISTIANS, THE TEN COMMANDMENTS.
ARE THE WORD GF GOD HAWDED DOWN T0 MOSES OH MOUNT
SINAL BUT THE IMAGE OF THE TEN COMMANDMENTS HAS ALSO

BEEN USED TO CONVEY OTHER MEANINGS. THEY HAVE HISTORICAL

SIGNIFICANCE AS ONE OF THE FOUNDATIONS OF DUR LEGAL
SYSTEM, AND FOR LARGELY THAT REASON, THEY ARE DEFICTED IN
THE MARBLE FRIEZE IN OUR COURTROOM AND IN OTHER
PROMINENT PUBLIC BUILDINGS IN OUR MATION'S CAPITAL

AMERICAN LEGION V. AMERICAN [TUMANIST ASSOCIATION

THg C.DURT HAS SUBSCRIBED TO
THE VIEW THAT THE TEN
COMMANOMENTS INFLUENCED THE
DEVELOPMENT OF WESTERN LEGAL
THOUGHT.

(1]

A DISPLAY OF THE COMMANDMENTS ACCOMPANIED
BY AN EXPOSITION OF HOW THEY HAVE INFLUENGED
ODERN LAW WOLLD MOST LIKELY BE
GONSTITUTIONALLY UNOBJECTIONABLE. AND THE

VAN ORDEN V. PERRY DISSENT

BE INTEGRATED CONSTITUTIONALLY INTO A COURSE
OF STUDY IN PUBLIC SCHOOLS.

VAN ORDEN V. PERR

St

(IMlustrations 14 & 15, Doc. 39-1 at 40.)
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AG Defendants assert:

As these few examples demonstrate, there are
quite literally innumerable ways to comply with
H.B. 71. From different topics, to different
content, to different fonts, to different colors,
to different sizes, to different orientations—
the possibilities are endless. See Ex. A 1 13
(in addition to considering these illustrations,
the Department of Education “will likely also
consider other illustratives with different
themes, content, formats, layouts, graphics,
typography, color schemes, sizes, styles,
interactive elements, spacing, borders, and
headings”). And that sets aside a whole host
of other questions about where schools and
teachers actually place the posters, what size
the posters are, whether each classroom may
have a different poster, and so on.

(Doec. 39-1 at 40-41.) AG Defendants maintain that
Plaintiffs must demonstrate that each of these displays
reflects one of Justice Gorsuch’s six “historical hallmarks
of an established religion.” (Id. at 41 (quoting Kennedy,
597 U.S. at 537 n.5, 142 S.Ct. 2407 (citing Shurtleffv. City
of Boston, 596 U.S. 243, 286, 142 S.Ct. 1583, 212 L.Ed.2d
621 (2022) (Gorsuch, J., concurring); Croft, 624 ¥.3d at
164).) AG Defendants then go on to explain how a few
particular illustrations they have provided do not violate
Justice Gorsuch’s hallmarks. (Id. at 41-43.)

“At bottom, Plaintiffs’ Establishment Clause claim
must be dismissed because Plaintiffs have not met—and



228a

Appendix C

cannot meet—the high standard for facial claims given
the endless possibilities of H.B. 71 displays that may be
implemented.” (Doe. 39-1 at 44.)

b. Plaintiffs’ Opposition (Doc. 47)

In response, Plaintiffs first argue that the standard
AG Defendants advance—that Plaintiffs must prove
“no set of circumstances” under which the Act is
constitutional—has never been used by the Supreme
Court in an Establishment Clause and Free Exercise
Clause case and only once been used by the Fifth Circuit,
in Croft. (Doc. 47 at 33.) But, even if this standard did
apply, Plaintiffs would satisfy it. (/d.)

Plaintiffs maintain that AG Defendants’ approach
ignores the terms of the statute, which is the proper focus
for facial challenges. (Id. at 33-34.) Here, looking at the
language of the statute itself, the Act is unconstitutional,
and “displays of the Ten Commandments posted pursuant
to, and in compliance with, that scheme will infringe
Plaintiffs’ First Amendment rights—no matter the
content of any individual display.” (Id. at 34.)

Whatever else may be included in any individual
display, lawmakers have written the statute
to ensure that, across the board, the Ten
Commandments are the displays’ defining
feature and that students’ attention will be
drawn to them. Subjecting the minor-child
Plaintiffs to permanent displays of a state-
mandated, denominational version of the Ten
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Commandments in every classroom for the
duration of their public-school education is, in
and of itself, patently unconstitutional under
Stone and any applicable First Amendment
test.

(Id.) Thus, the Act is unconstitutional in every application.
(Id.) AG Defendants’ Illustrations do not comply with Act,
nor would they be constitutional on an individual basis. (Id.)
But, ultimately, the Illustrations are irrelevant because
Plaintiffs are claiming that “no single implementation
of the Act can be separated from its unconstitutional
statutory scheme as a whole.” (Id. at 34-35.)

c. AG Defendants’ Reply (Doc. 54)
AG Defendants reply first:

None of Plaintiffs’ counterarguments refute the
obvious: Plaintiffs do not and cannot plausibly
allege that every potential H.B. 71 display
violates the Establishment Clause or their
Free Exercise rights. . . . [A]s Defendants’
illustrations demonstrate, there are endless
ways to formulate H.B. 71-compliant displays
that satisfy the Establishment Clause; indeed,
all of them pass muster under the now-
governing historical hallmarks test.”

(Doc. 54 at 15.) AG Defendants maintain that Croft is
binding precedent which “makes good sense” because it
governs “most First Amendment facial challenges.” (/d.
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at 16.) The Court must follow Croft and “explore the laws’
full range of applications . .. to decide, in this case, if there
is no set of circumstances under which the implementation
of H.B. 71 is constitutional.” (Id. (cleaned up).) Plaintiffs
cannot prevail, AG Defendants say, even under Lemon-
era cases because context matters and because the Court
must evaluate the Government’s displays in their “full
setting.” (Id. (citations omitted).) AG Defendants reiterate
that Plaintiffs cannot demonstrate that every one of their
illustrations violate the Establishment Clause. (/d. at 16-17.)

2. Law and Analysis

Plaintiffs do not seriously dispute that they make a
facial attack, so the real question is: how does this affect
their challenge to H.B. 71?

The issue is answered in part by Croft. There, plaintiffs
were parents of minors who attended public schools. Croft,
624 F.3d at 161. They “challenge[d] the Texas pledge of
allegiance, as amended to include the phrase ‘one state
under God,” and a provision of the Texas Education Code
requiring students to recite the pledge daily.” Id.

On appeal, plaintiffs argued that there was no
distinction between facial and as-applied challenges in
Establishment Clause cases, so the government’s actions
were to be reviewed solely under the various tests used
by the Supreme Court to identify Establishment Clause
violations. Id. at 163. That is, plaintiffs maintained that
they need not meet the “heightened burden” of “showing
[1 unconstitutionality under all circumstances. . ..” Id.
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The Fifth Circuit rejected this argument. Id. at 163-64.
The appellate court first explained that “[bJoth we and the
Supreme Court have recognized the difference between
facial and as-applied Establishment Clause challenges.”
Id. at 163 (citations omitted). “In fact, [the Fifth Circuit
has]... point[ed] out that ‘speculative possibilities may be
fertile ground for as-applied challenges if they occur, but
were inappropriate on facial review.” Id. (quoting Croft v.
Governor of Tex., 562 F.3d 735, 750 (5th Cir. 2009)).

“The Supreme Court has [] explained that where the
‘plaintiffs’ claim and the relief that would follow . . . reach
beyond the particular circumstances of th[o]se plaintiffs,’
the plaintiffs must ‘satisfy our standards for a facial
challenge to the extent of that reach.” Id. at 164 (quoting
John Doe No. 1v. Reed, 561 U.S. 186, 194, 130 S. Ct. 2811,
2817 (2010)) (citing United States v. Stevens, 559 U.S. 460,
472-73,130 S. Ct. 1577, 1587, 176 L.Ed.2d 435 (2010)). The
Fifth Circuit concluded that the challenges were “clearly
[] facial attack[s]” because “[n]Jone [were] limited to the
‘particular circumstances of [the] plaintiffs’” and because
the relief sought was “that the pledge be invalidated in
its entirety, not merely that it not be applied to them or
their children.” Id.

Consequently, the circuit court concluded: “To
successfully mount a facial challenge, the plaintiffs must
show that there is no set of circumstances under which
either the language of the pledge or the requirement that
children recite the pledge in classrooms is constitutional.
If the plaintiffs successfully show either provision to be
unconstitutional in every application, then that provision
will be struck down as invalid.” Id.
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Similar reasoning applies here. Again, Plaintiffs do
not seriously dispute that they mount a facial challenge, so,
under Croft, they must prove the Act is “unconstitutional
in every application” and that there is “no set of
circumstances under which” the Ten Commandments
could be posted in compliance with the Act that would
be constitutional. See id. Plaintiffs lament that Croft is
the only Establishment Clause case in the Fifth Circuit
to reach this result, but Croft remains binding precedent
that this Court must follow.

AG Defendants treat this as a kill shot. They maintain
that they can comply with the Establishment Clause by
surrounding the Ten Commandments with nonreligious
matter no matter how outlandish that material might be.
That is to say, AG Defendants believe they can constantly
change their iterations, leaving potential challengers like
Menelaus trying to seize and hold the ever shape-shifting
Proteus until Proteus eventually tires and divulges the
hero’s way off the island. See Homer, THE ODYSSEY 135.391-
142.644 (Robert Fagles trans., Penguin Books, 1997).
Or, phrased another way, AG Defendants would have
aggrieved parents and children play an endless game of
whack-a-mole, constantly having to bring new lawsuits
to invalidate any conceivable poster that happens to have
the Decalogue on it.

AG Defendants overreach. Critically, they ignore the
fact—Dboth in briefing and in many of their Illustrations—
that the Act contains certain “minimum requirements”
that the Ten Commandments “shall be displayed on a
poster or framed document that is at least eleven inches
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by fourteen inches,” with the Decalogue as “the central
focus of the poster or framed document” and “printed in
a large, easily readable font.” H.B. 71(B)(1). (emphasis
added). Further, these displays must be posted in every
“classroom in each school,” all year round, regardless of
subject matter, and regardless of the age of the student.
Id. Thus, the question is not whether the Biblical laws can
ever be put on a poster; the issue is whether, as a matter
of law, there is any constitutional way to display the
Ten Commandments in accordance with the minimum
requirements of the Act.

In short, the Court finds that there is not. First, Stone
remains good law and is directly on point, and this Court
is bound to follow it. Second, even putting Stone aside,
for purposes of this Rule 12(b)(6) motion, Plaintiffs have
adequately alleged that H.B. 71 fails to comply with the
Establishment Clause analysis laid out in Kennedy and
Fifth Circuit precedent.

B. Stone v. Graham
1. Parties’ Arguments

a. AG Defendants’ Original Memorandum
(Doc. 39-1)

AG Defendants declare, “Stoneis dead and inapposite.”
(Id. at 47.) Specifically, they contend: (1) that Stone is no
longer good law, and (2) that Stone has been narrowed by
its own language and subsequent Supreme Court cases,
all of which makes it distinguishable from “the myriad
ways H.B. 71 may be implemented.” (/d.)



234a

Appendix C

As to the former, AG Defendants contend that Stone
applied the test from Lemon v. Kurtzman, 403 U.S. 602, 91
S.Ct. 2105, 29 L.Ed.2d 745 (1971), but the Supreme Court
rejected the Lemon test in Kennedy. (Id. at 47-48.) That
means: (1) Stone cannot be extended and is limited to the
facts of its case, and (2) under the Supreme Court’s own
precedent, the Court should treat Stone as bad law. (Id.
at 48 (citations omitted).)

As to the latter, AG Defendants maintain that Stone
is distinguishable. (Zd.) The display in Stone was “plainly
religious,” and Stone emphasized that “[t]his is not a case
in which the Ten Commandments are integrated into the
school curriculum, where the Bible may constitutionally
be used in an appropriate study of history, civilization,
ethics, comparative religion, or the like.” (/d. at 48-49
(quoting Stone, 449 U.S. at 41-42, 101 S.Ct. 192).) That
is, there was “no educational function” in Stone. (Id.
at 49 (quoting Stone, 449 U.S. at 42, 101 S.Ct. 192).)
The Supreme Court has subsequently narrowed Stone,
emphasizing that Stone did not decide the constitutionality
of every possible display of the Ten Commandments and
that Stone only applied to “plainly religious” displays with
that “pre-eminent purpose.” (Id. (cleaned up).) For similar
reasons, each Illustration provided by the AG Defendants
lacks such a religious purpose, and their context reflects
an educational one. (Id. at 49-50.) Thus, AG Defendants
argue that, even if Stone is good law, the Court should
uphold H.B. 71. (Id.)
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b. Plaintiffs’ Opposition (Doc. 47)

Plaintiffs respond that Stone remains binding and is
dispositive. (Doe. 47 at 35.) “[O]nly the Supreme Court may
overrule its precedents even where subsequent decisions
or factual developments may appear to have significantly
undermined the rationale for the earlier holding.” (/d.
(quoting Nat’l Coal. for Men v. Selective Serv. Sys., 969
F.3d 546, 549-50 (5th Cir. 2020) (alteration and internal
quotation marks omitted)).) Lower courts may not ignore
Supreme Court precedent unless the High Court itself
so instructs. (Id.) Even if the continued validity of a
Supreme Court decision is called into doubt, that case
controls, and lower courts should leave it to the Supreme
Court to overrule its own decisions. (/d. at 35-36.) AG
Defendants point to Agostini v. Felton, 521 U.S. 203, 117
S.Ct. 1997, 138 L.Ed.2d 391 (1997), but that case (1) was
unique because the Supreme Court was evaluating the
case in the context of a Rule 60(b)(5) motion, and (2) in
any event, reaffirmed the general rule that lower courts
should not decide for themselves whether a Supreme Court
decision remains good law. (Doe. 47 at 36-37.) Likewise,
the federal Second Circuit has also rejected the position
that all cases based on Lemon are no longer binding. (/d.
at 37 (citing Jusino v. Fedn of Catholic Teachers, Inc.,
54 F.4th 95, 102 (2d Cir. 2022), cert. denied, __ U.S.
__, 143 S. Ct. 1056, 215 L.Ed.2d 280 (2023)).) Like the
Second Circuit reasoned, Kennedy did not overrule Stone
or even mention it, and, in any event, Stone also relied on
Schempp, which, as Van Orden recognized, reflects the
special treatment received by elementary and secondary
schools. (/d. (citations omitted).)
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Additionally, AG Defendants’ efforts to distinguish
Stone are not persuasive. (Id.) Both cases involved
a facial challenge to a law requiring the permanent
display of the Ten Commandments in all classrooms.
(Id. at 37-38.) Moreover, (1) neither statute required the
commandments be displayed alone; (2) both statutes had
minimum requirements for size; and (3) each statute
was accompanied by a context statement. (/d.) Plaintiffs
conclude:

Finally, as in Stone, the state’s purpose here is
plainly religious, with the principal author and
sponsor of the Act explaining: “It is so important
that our children learn what God says is right
and what He says is wrong, and to allow [the
Ten Commandments] to be displayed in our
classrooms as a visual aid, I believe, especially
in this day and time is so important.” Compl.
179. The statutory scheme further belies [AG]
Defendants’ claim that the displays mandated
by the Act have a “non-religious objective.”
Def. Br. at 41. The Act does not tie the displays
to any existing, possibly relevant curriculum,
such as world history or world religions, or
to any curriculum at all. Pl. Br. at 23-24. It
mandates the display of only one (purportedly)
historical document, regardless of instructional
context: the Ten Commandments. Even the
Declaration of Independence, one of the most
consequential documents in U.S history, does
not get this special treatment. And the other
core Founding documents, the Constitution and
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Bill of Rights, are nowhere to be found in the
Act. That’s because lawmakers had one aim: to
impose the Ten Commandments on students in
an effort to induce them to believe in and live
by the state’s preferred religious doctrine. See
Pl. Br. at 6 (Governor Landry defending the
Act by questioning, “[s]ince when did the Ten
Commandments become a bad way to live your
life?!”).

(Id. at 38.) In sum, Stone is on point, and “[iIndeed, the
Act is more constitutionally egregious than the Kentucky
statute because it adopts and prescribes a specific,
denominational version of the Ten Commandments.” (/d.
at 39 (citations omitted).)

c. AG Defendants’ Reply (Doc. 54)

AG Defendants begin their reply by emphasizing that
Plaintiffs concede that the Lemon test has been abandoned
and that Lemon was the primary basis for Stone’s holding.
(Doc. 54 at 17.) Further, the Supreme Court’s rejection
of Stone’s underlying rationale should limit Stone to the
facts of that case, not just because of Kennedy but also
because of other cases from other circuits which predate
Kennedy. (Id.)

AG Defendants argue Stone is distinguishable in
two ways. “First, Stone, unlike this case, did not involve
pre-enforcement adjudication of displays of unknown
content[,]” and there were “‘15,000 framed copies’ . . .
‘in all classrooms in 55 counties,” (id. (quoting Stone v.
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Graham, 599 SW.2d 157, 159 (Ky. 1980) (Lukowsky, J.,
for reversal)).) “The text of the Commandments ‘stood
alone,” with ‘no context that might have indicated an
object beyond the religious character of the text.” (/d.
(quoting McCreary, 545 U.S. at 867-68, 125 S.Ct. 2722).)
Conversely, here, no decision has been made on what the
displays will end up looking like, and the illustrations
show there can be numerous pedagogical purposes. (/d.
at 17-18.) AG Defendants say that “context matters, . .
[alnd now that Kennedy has confirmed Lemon’s abrogation,
Stone certainly does not apply to the kind of elaborate,
creative, and diverse displays that H.B. 71 permits and
[AG] Defendants might consider here.” (Id. at 18.)

Second, in Stone, Kentucky failed to provide a
“secular legislative purpose” for their required displays,
whereas, here, Louisiana has done so. (Id.) AG Defendants
maintain that each display contains the three-paragraph
long context statement explaining the historical and
educational purpose of the law, and the Act itself cites
historical sources to support those purposes. (Id. at 19
(citations omitted).) In Stone, Kentucky failed to provide
those bases, and Courts should defer to the “secular
purpose” advanced by the Legislature, even if some
legislators did have a religious motive. (Id.) Thus, Stone
is distinguishable and should not be extended. (/d.)

2. Law and Analysis

AG Defendants assert that “Stone is dead and
inapposite.” (Doc. 39-1 at 47.) The Court will begin with
an analysis of Stone before returning to AG Defendants’
arguments.
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In Stone, the Supreme Court found that “[a] Kentucky
statute [which] require[d] the posting of a copy of the Ten
Commandments, purchased with private contributions, on
the wall of each public classroom in the State” violated
the Establishment Clause. 449 U.S. at 39, 101 S.Ct. 192.
That statute provided in full:

“(1) It shall be the duty of the superintendent
of public instruction, provided sufficient
funds are available as provided in subsection
(3) of this Section, to ensure that a durable,
permanent copy of the Ten Commandments
shall be displayed on a wall in each public
elementary and secondary school classroom in
the Commonwealth. The copy shall be sixteen
(16) inches wide by twenty (20) inches high.

“(2) In small print below the last commandment
shall appear a notation concerning the purpose
of the display, as follows: ‘The secular application
of the Ten Commandments is clearly seen in
its adoption as the fundamental legal code of
Western Civilization and the Common Law of
the United States.’

“(3) The copies required by this Act shall be
purchased with funds made available through
voluntary contributions made to the state
treasurer for the purposes of this Act.”

Id. at 40 n.1 (quoting 1978 Ky. Acts, ch. 436, § 1 (effective
June 17, 1978), Ky. Rev. Stat. § 158.178 (1980)).
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The High Court looked to the three-part test
articulated by Lemon: “First, the statute must have
a secular legislative purpose; second, its principal or
primary effect must be one that neither advances nor
inhibits religion . . . ; finally[,] the statute must not foster
‘an excessive government entanglement with religion.” Id.
at 40, 101 S.Ct. 192 (quoting Lemon, 403 U.S. at 612-613, 91
S.Ct. 2105 (citations omitted)). The Supreme Court found
that the statute “had no secular legislative purpose[] and
[was] therefore unconstitutional.” Id. at 41, 101 S.Ct. 192.

Kentucky argued that the statute did have such a
purpose. The state pointed to the fact “that the legislature
required the following notation in small print at the bottom
of each display of the Ten Commandments: ‘The secular
application of the Ten Commandments is clearly seen in
its adoption as the fundamental legal code of Western
Civilization and the Common Law of the United States.””
Id.

The Supreme Court rejected this argument,
explaining that, “[ulnder this Court’s rulings, however,
such an ‘avowed’ secular purpose is not sufficient to avoid
conflict with the First Amendment.” Id. Stone relied upon
Schempp, where the High Court found that “the daily
reading of Bible verses and the Lord’s Prayer in the public
schools” was unconstitutional, even though the school
district argued “such secular purposes as ‘the promotion
of moral values, the contradiction to the materialistic
trends of our times, the perpetuation of our institutions
and the teaching of literature.”” Id. (quoting Schempp, 374
U.S. at 223, 83 S.Ct. 1560).
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After declaring that “[t]he pre-eminent purpose for
posting the Ten Commandments on schoolroom walls is
plainly religious in nature[,]”® the Court then stated:

Thisisnotacaseinwhich the Ten Commandments
are integrated into the school curriculum, where
the Bible may constitutionally be used in an
appropriate study of history, civilization, ethics,
comparative religion, or the like. Abington
School District v. Schempp, [374 U.S.] at 225
[83 S.Ct. 1560]. Posting of religious texts on the
wall serves no such educational function. If the
posted copies of the Ten Commandments are
to have any effect at all, it will be to induce the
schoolchildren to read, meditate upon, perhaps
to venerate and obey, the Commandments.
However desirable this might be as a matter

8. The Supreme Court explained:

The Ten Commandments are undeniably a sacred text
in the Jewish and Christian faiths, and no legislative
recitation of a supposed secular purpose can blind
us to that fact. The Commandments do not confine
themselves to arguably secular matters, such as
honoring one’s parents, killing or murder, adultery,
stealing, false witness, and covetousness. See Exodus
20: 12-17; Deuteronomy 5: 16-21. Rather, the first
part of the Commandments concerns the religious
duties of believers: worshipping the Lord God alone,
avoiding idolatry, not using the Lord’s name in vain,
and observing the Sabbath Day. See Exodus 20: 1-11;
Deuteronomy 5: 6-15.

Stone, 449 U.S. at 41-42, 101 S.Ct. 192.
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of private devotion, it is not a permissible state
objective under the Establishment Clause.

It does not matter that the posted copies of the
Ten Commandments are financed by voluntary
private contributions, for the mere posting of
the copies under the auspices of the legislature
provides the “official support of the State . . .
Government” that the Establishment Clause
prohibits. 374 U.S. at 222 [83 S.Ct. 1560]; see
Engelv. Vitale, 370 U.S. 421,431 [82 S.Ct. 1261,
8 L.Ed.2d 601] (1962). . . . Moreover, while the
actual copies of the Ten Commandments were
purchased through private contributions, the
state nevertheless expended public money
in administering the statute. . .. Nor is it
significant that the Bible verses involved in this
case are merely posted on the wall, rather than
read aloud as in Schempp and Engel, for “it is no
defense to urge that the religious practices here
may be relatively minor encroachments on the
First Amendment.” Abington School District
v. Schempp, supra, at 225 [83 S.Ct. 1560]. We
conclude that § 158.178 (1980) violates the first
part of the Lemon v. Kurtzman, test, and thus
the Establishment Clause of the Constitution.

Stone, 449 U.S. at 42-43, 42 n.4, 101 S.Ct. 192. The Court
also distinguished cases highlighted by the dissent as
“involving state assistance to private schools” before
concluding, “[t]he posting of the Ten Commandments on
classroom walls has no such secular purpose.” Id. at 43,

101 S.Ct. 192 n.5.





