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APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No. 23-3553

HARL A. GARRETT

Appellant
v.

DEXTER PAYNE
Appellee

Appeal from U.S. District Court for the
Eastern District of Arkansas — Central
(4:20-cv-01252-LPR)

ORDER

The petition for rehearing en banc is denied.
The petition for panel rehearing is also denied.

Judge Smith, Judge Grasz, Judge Stras, and Judge
Kobes would grant the petition for rehearing en banc.

February 09, 2026

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Susan E. Bindler
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APPENDIX B

UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No. 23-3553

HARL A. GARRETT
Plaintiff - Appellant

v.
DEXTER PAYNE
Defendant - Appellee

Appeal from United States District Court
for the Eastern District of Arkansas - Central

Submitted: April 16, 2025
Filed: October 3, 2025
(Corrected: October 7, 2025)

Before KELLY, ERICKSON, and STRAS, Circuit
Judges.

KELLY, Circuit Judge.

After a jury convicted Harl Garrett of sexual
assault, he asked his lawyer to file an appeal. But
weeks later, after Arkansas’ window for filing a direct
appeal had closed, Garrett was informed that his
lawyer had instead withdrawn from representing
him. Garrett’s subsequent pro se motion to file a
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belated appeal was denied. Before us is Garrett’s
federal petition for habeas corpus under 28 U.S.C.
§ 2254, in which he alleges a violation of his right to
pursue a direct appeal. The district court denied
Garrett’s petition, finding that it was time-barred,
but granted a certificate of appealability on whether
Garrett’s motion to file a belated appeal in Arkansas
tolled the statute of limitations under 28 U.S.C.
§ 2244(d)(2). We answer that question in the
affirmative, and we reverse and remand.

L

On August 27, 2019, Garrett was convicted of
second-degree sexual assault after a trial in Garland
County, Arkansas. He received a 20-year sentence
the same day. At the time, Garrett was represented
by a lawyer named Ben Hooten, and Garrett asked
Hooten to appeal his case. However, on September
11, 2019, Hooten instead filed a motion seeking to
withdraw as Garrett’s counsel. In the motion, Hooten
admitted that Garrett “hald] requested that an
appeal be entered,” but Hooten felt that “[a]nother
attorney would be better suited to look for errors that
may have occurred at trail [sic], and not having to
argue against the self interest of counsel.” Hooten
added that Garrett had “been given copies of Rules of
Appellate Procedure- Criminal, and Rules of the
Supreme Court and Court of Appeals of the State
of Arkansas. . . . downloaded and printed off the
Arkansas Supreme Court page.” Hooten’s withdrawal
motion was hand-delivered to Garrett.

The same day, the trial court granted Hooten’s
motion to withdraw. However, Garrett never received
the court’s withdrawal order. So, Garrett did not
learn Hooten was no longer on the case until October
8, 2019, when he received a letter from Hooten
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informing him that he was “on his own,” “explaining
. .. what the word Pro se means,” and enclosing a pro
se notice of appeal. By this point, Garrett’s 30-day
window to appeal his conviction had run. See Ark.
R. App. P.—Crim. 2(a) (2019). On October 15, 2019,
Garrett nonetheless signed a pro se notice of appeal
and a request to proceed in forma pauperis, and
mailed these papers to Hooten for filing. But two
weeks later, Hooten returned the documents, inform-
ing Garrett that he would need to file the papers on
his own, through the prison mail system. Hooten
added that he was “doubtful they will accept them
because they are too late being filed, but try it

anyway.”

On December 16, 2019, Garrett filed motions in
both the Garland County Circuit Court and the
Arkansas Supreme Court, seeking a belated appeal
and to proceed in forma pauperis. See Ark. R.
App. P.—Crim. 2(e) (2019). The Circuit Court declined
Garrett’s motions the following day, informing him
that the Arkansas Supreme Court was the proper
recipient. About a week later, the Arkansas Supreme
Court also informed Garrett that his submissions
were deficient because they lacked a “certified copy of
the sentencing order and any other documents that

. are relevant such as the order relieving [his]
attorney of representation.” In turn, on March 25,
2020, Garrett filed the motions again, with properly
certified documentation.

»” «

Garrett’s motion for belated appeal was denied in
an order dated April 15, 2020. The court provided no
explanation for its decision. Garrett next tried
mailing a state postconviction petition to the Garland
County Circuit Court. See Ark. R. Crim. P. 37.1(a).
His motion claimed three errors: first, that Hooten
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“did not follow through with contract to defend”;
second, that the prosecution had failed to properly
investigate his case; and third, that the P.A. system
had malfunctioned, harming Garrett’s ability to
hear what was going on during his trial.! But on
September 17, 2020, the circuit court denied
Garrett’s petition as well, finding it was untimely.
See Ark. R. Crim. P. 37.2(c)(iii) (2015). Garrett did
not appeal this denial.

Acting pro se, Garrett filed a federal habeas
petition under 28 U.S.C. § 2254 on October 19, 2020.
The district court appointed him a lawyer, who filed
an amended petition raising a single claim: that
Garrett had been denied his constitutional right to a
direct appeal. The petition stressed that despite
Garrett asking to appeal his conviction, Hooten failed
to file a notice of appeal on his behalf, and that both
Hooten and the court failed to inform Garrett of
Hooten’s withdrawal or appoint a new lawyer to
represent him in time to file a direct appeal. See Ark.
R. App. P.—Crim 16(b); see also Ahumada v. United
States, 994 F.3d 958, 960 (8th Cir. 2021) (“A criminal
defendant has a constitutional right to counsel on the
first direct appeal.”).

The district court denied Garrett’s habeas petition
as time-barred under the one-year statute of limita-
tions imposed by the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA). See 28 U.S.C.
§ 2244(d)(1). The timeliness of Garrett’s petition
hinged on whether AEDPA’s statute of limitations
had been tolled during the three-week pendency of
Garrett’s motion for a belated appeal, and the district
court concluded that it had not. The district court

L At the time of trial, Garrett was 74 years old.
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acknowledged, however, that “reasonable jurists
could disagree as to whether a motion for belated
appeal in Arkansas qualifies as a basis for statutory
tolling” under 28 U.S.C. § 2244(d)(2). In the district
court’s view, “the proper categorization of a motion
for a belated appeal in Arkansas is not free from
doubt,” and a circuit split existed on the question.
Accordingly, the district court “issueld] a certificate of
appealability on the statutory tolling issue related to
the motion for a belated appeal.”

Garrett appeals.
II.

“On an appeal from the denial of a habeas petition,
we review the district court’s findings of fact for clear
error and its conclusions of law de novo.” Howard v.
Braun, 862 F.3d 706, 709 (8th Cir. 2017).

A one-year limitations period applies to § 2254
petitions and “runls] from the latest of,” among
other events, “the date on which the factual predicate
of the claim or claims presented could have been
discovered through the exercise of due diligence.” 28
U.S.C. § 2244(d)(1)(D). The district court found that
Garrett’s limitations period began running on October
8, 2019, when Garrett learned that his lawyer had
abandoned him and his appeal period had expired.
Garrett’s § 2254 petition, which was filed on October
19, 2020, thus appeared to come eleven days after the
deadline had passed.

However, AEDPA’s limitations period is tolled for
“[t]he time during which a properly filed application
for State post-conviction or other collateral review
with respect to the pertinent judgment or claim is
pending.” 28 U.S.C. § 2244(d)(2). Because Garrett’s
motion for a belated appeal was pending for about
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20 days before it was denied, his petition is timely
if a belated-appeal motion in Arkansas constitutes
“collateral review with respect to the pertinent
judgment or claim.” Id.

In Wall v. Kholi, 562 U.S. 545 (2011), the Supreme
Court defined the term “collateral review” as used in
§ 2244(d)(2). The Court first defined “collateral” as “a
form of review that is not part of the direct appeal
process.” Id. at 552. Then, the Court turned to
the term “review,” which it explained was “best
understood as an ‘act of inspecting or examining,” “a
judicial reexamination,” or “a looking over or exam-
ination with a view to amendment or improvement.”
Id. at 553 (citations omitted). Summing up, the Court
defined “collateral review’ of a judgment or claim [as]
a judicial reexamination of a judgment or claim in a
proceeding outside of the direct review process.” Id.

Applying this definition, the Court in Wall held
that a sentence-reduction motion in Rhode Island
sought “collateral review” under § 2244(d)(2). Id. at
555-56. The motion was “collateral”—it happened
outside the direct appeal process and “undoubtedly
callled] for ‘review’ of the sentence,” because it
“involve[d] judicial reexamination of the sentence
to determine whether a more lenient sentence [wals
proper.” Id. The Court added the following distinction
in a footnote: “[a] motion to reduce sentence is unlike
a motion for post-conviction discovery or a motion for
appointment of counsel, which generally are not
direct requests for judicial review of a judgment and
do not provide a state court with authority to order
relief from a judgment.” Id. at 556 n.4.

2 The parties do not dispute that Garrett’s belated-appeal
motion was “properly filed.”
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Garrett argues that a belated-appeal motion quali-
fies for statutory tolling under § 2244(d)(2) because it
entails judicial review of “a ‘claim’ that an inmate’s
constitutional right to a direct appeal has been vio-
lated,” and that such a motion “invites a reexamin-
ation of a judgment” because it seeks to reopen
proceedings to appeal a conviction. In contrast, the
State argues that a belated-appeal motion is more
like a motion to appoint counsel or motion for
discovery, which Wall indicated did not constitute
“collateral review.” 562 U.S. at 556 n.4.

In Arkansas, a belated-appeal motion allows “[t]he
Supreme Court [to] act upon and decide a case in
which the notice of appeal was not given or the
transcript of the trial record was not filed in the time
prescribed, when a good reason for the omission is
shown by affidavit.” Ark. R. App. P.—Crim. 2(e). A
defendant may file such a motion up to 18 months
after the entry of judgment, id., and has “good reas-
on” when “the court makes the error causing the
appeal to be untimely,” or “the attorney has failed to
timely file the notice of appeal,” McDonald v. State,
146 S.W.3d 883, 888—89 (Ark. 2004). When a belated-
appeal motion is granted, “the clerk of . . . court [is]
ordered to accept the notice of appeal or record, and
the appeal . . . proceed[s] without delay.” Id. at 892.

A belated-appeal motion in Arkansas falls some-
where between the types of motions explicitly
addressed in Wall. On one hand, by definition, a
belated-appeal motion directly “le[ads] to new . . .
proceedings” aimed solely at “gaining . . . relief from
the judgment of conviction” or sentence. Streu v.
Dormire, 557 F.3d 960, 965 (8th Cir. 2009) (holding
that motion to reopen postconviction proceedings
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constituted “collateral review”).® In this way, a
motion for belated appeal is not attenuated from an
attack on the judgment or sentence in the same
way as a motion for counsel or discovery. On the
other hand, a belated-appeal motion is unlike the
sentencing-reduction motion at issue in Wall, because
it fails to put an Arkansas court in a position to imm-
ediately alter the underlying judgment in resolving
the motion. Instead, a successful motion reopens an
appeal of the underlying conviction.

In turn, our sister circuits have disagreed as to
whether belated-appeal motions constitute “collateral
review.” The Sixth Circuit has assumed that belated-
appeal motions, while pending, toll AEDPA’s limit-
ations period. See Board v. Bradshaw, 805 F.3d 769,
771-72 (6th Cir. 2015) (holding “a motion for leave to
file a delayed appeal . . . is considered part of the
collateral review process for purposes of tolling
AEDPA’s statute of limitations”); see also DiCenzi v.
Rose, 452 F.3d 465, 468 (6th Cir. 2006) (“[A] motion
for delayed appeal . . . if properly filed . . . does toll
the statute during the time the motion was pend-
ing.”). Contrarily, the Eleventh Circuit has held that
such motions do not constitute “collateral review”
under the definition provided in Wall. See Espinosa v.
Sec’y, Dep’t of Corr., 804 F.3d 1137, 1138-39 (11th
Cir. 2015) (“[Petitioner]’s petition for belated appeal
did not involve ‘collateral review’ of his conviction . . .

3 Our opinion in Streu predates the Supreme Court’s decision
in Wall. But we have not overruled Streu’s holding, and as
described below, we read Wall as consistent with Streu’s
assessment. See Young v. Hayes, 218 F.3d 850, 853 (8th Cir.
2000) (“This panel is bound by previous panel opinions of our
own Court, but we are not so bound if an intervening expression
of the Supreme Court is inconsistent with those previous
opinions.”).
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.); Danny v. Sec’y, Fla. Dep’t of Corr., 811 F.3d 1301,
1302 (11th Cir. 2016) (same).

We conclude that an Arkansas motion for belated
direct appeal constitutes “collateral review.™ First, as
the Arkansas Supreme Court has clarified, a belated-
appeal motion falls outside the direct appeal process.
Dodson v. Norris, 288 S.W.3d 662, 665 (Ark. 2008)
(holding that “a motion for belated appeal is not part
of the ordinary appellate review process”). The State
thus does not appear to dispute that it is at least
“collateral” within Wall’s meaning. See Wall, 562 U.S.
at 553 (noting that “collateral” proceedings are those
“separate from the direct review process”).?

Second, we conclude that a belated-appeal motion
invites “review” under § 2244(d)(2). When the
Arkansas Supreme Court determines that good cause

4 Both a motion to reopen an appeal—which is necessarily
filed after a judgment has become final—and a motion for
postconviction relief predicated on the denial of a direct appeal
are filed “outside of the direct review process.” And the remedy
for both is the same: to reinstate the direct appeal. The two
motions, in both posture and remedy, appear to be materially
indistinguishable, and we see no principled reason that the
latter would be “collateral” and the former “direct.”

5 We recognize that unlike the motion to reopen postconviction
proceedings we considered in Streu, which was “designed to
further the ultimate goal of gaining collateral relief from the
judgment of conviction,” 557 F.3d at 965 (emphasis added), the
aim of a motion for belated direct appeal is to reinstate direct
review. But this does not affect the collateral nature of the latter
motion. It is collateral because it necessarily occurs outside of the
direct review process, not because the relief it seeks involves
reinstatement of an appeal. See, e.g., Koenig v. North Dakota, 755
F.3d 636, 642 (8th Cir. 2014) (granting collateral relief under
§ 2254 for denial of right to counseled direct appeal, and
remanding for either new appeal or, “[i]f such an appeal is not
granted” to the petitioner, for the judgment to be vacated).



11a

exists for a defendant’s failure to perfect an appeal,
the Court reopens the appeal. See Mangiapane v.
State, 862 S.W.2d 258, 259 (Ark. 1993) (“The motion
for belated appeal is granted. The Clerk of the
Supreme Court is directed to reinstate the appeal for
a determination on the merits.”); see also Brown v.
State, 644 S.W.3d 247, 249 (Ark. 2022) (same). The
only result of a defendant’s successfully moving for a
belated appeal is to pursue one, and a belated-appeal
motion reinstates a state court’s jurisdiction to hear
it, “provid[ing] . . . [it] with authority to order relief
from a judgment.” Wall, 562 U.S. at 556 n.4. Because
a meritorious motion requires a state court to
entertain the defendant’s attack on his judgment, a
request for a belated direct appeal is a “direct
request[] for judicial review of a judgment” and
thus constitutes “collateral review.” Id.; see also
Kares v. Morrison, 77 F.4th 411, 421 (6th Cir. 2023)
(holding motion for postconviction DNA testing was
“collateral review” under Wall because, despite being
“sequential in nature,” it “provides a mechanism for
review of the underlying judgment by setting forth
the procedures that a court must follow after re-
ceiving the results of postconviction DNA testing”);
Hutson v. Quarterman, 508 F.3d 236, 239 (5th Cir.
2007) (drawing same conclusion, noting “the motion
for post-conviction DNA proceedings is seeking to
challenge that judgment by potentially requiring that
the trial court hold a hearing to determine whether it
was reasonably probable that the convicted person
would have been acquitted given the DNA results”
(emphasis added)). This mandatory result from a
successful belated-appeal motion—the requirement
that the court reconsider the underlying conviction
by entertaining the movant’s contemplated appeal—
further distinguishes it from a typical motion for
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discovery or counsel. See Streu, 557 F.3d at 965
(finding that Streu’s motion was “collateral review”
because it “would have led to new post-conviction
proceedings in the circuit court . . . to further the
ultimate goal of gaining collateral relief from the
judgment of conviction” (emphasis added)).

The State argues, in line with the Eleventh Circuit,
that a belated-appeal motion is not “collateral rev-
iew” because it does not provide the court with
authority to “immediately bring about” relief from the
defendant’s underlying judgment and does not entail
review of the merits of the underlying conviction. See
Espinosa, 804 F.3d at 1141 (“The appellate court
considering the petition [for belated postconviction
appeal] does not reexamine the underlying judgment
or claim, and a ruling on the petition cannot make
‘amendment[s] or improvement[s]’ to the terms of
custody.” (quoting Wall, 562 U.S. at 553)); Danny,
811 F.3d at 1304 (noting “petition for a belated
appeal does not qualify as an application for collat-
eral review because, under Florida law, it ‘does not
reach the merits of the anticipated appeal” (quoting
Espinosa, 804 F.3d at 1141)).°* The State’s argument

6 Notably, it appears that Arkansas courts, at least in some
cases, do address the underlying merits of a contemplated appeal
when denying belated-appeal motions. See Bryant v. State, 575
S.W.3d 547, 549 (Ark. 2019) (noting that in adjudicating a motion
for belated appeal under Rule 2(e), “this court need not consider
the reasons for the petitioner’s failure to file a timely notice of
appeal when it is clear from the record that the postconviction
petition denied was wholly without merit”); Latham v. State, 2018
Ark. 44, 2018 WL 897481, at *1 (2018) (refusing to consider
petitioner’s “reasons for not filing a timely notice of appeal
because it is clear from the record that [his] petition was wholly
without merit,” and claiming that “an appeal from an order that
denied a petition for postconviction relief . . . will not be permitted
to go forward when it is clear that there would be no merit to the
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finds support in the dicta in Wall’s footnote distin-
guishing a sentence-reduction motion from motions
for appointment of counsel or discovery because the
latter two “generally are not direct requests for
judicial review of a judgment and do not provide a
state court with authority to order relief from a
judgment.” 562 U.S. at 556 n.4.

We do not read Wall so narrowly. Wall did not hold
that to constitute “collateral review,” a motion must
place the state court in a position to immediately
order relief from a judgment. Rather, Wall described
“collateral review” as the “reexamination of a judg-
ment or claim,” “with a view to amendment or
improvement.” Id. at 553 (emphasis added) (quota-
tion omitted). Indeed, Wall stressed a broad defini-
tion of “review,” noting that “[jlust because the
phrase ‘collateral review’ encompasses proceedings
that challenge the lawfulness of a prior judgment, it
does not follow that other proceedings may not also
be described as involving ‘collateral review.” Id. at
557-58; see also Hardin v. Genovese, No. 21-5867,
2023 WL 1992036, at *7 (6th Cir. Feb. 14, 2023)
(Kethledge, J., dissenting) (noting that Wall “broadly
defined the term ‘review’ as used in § 2244(d)(2)”).

Our reading of Wall also comports with the
principles of comity underlying § 2244(d)(2). We have
noted that “the purpose of § 2244(d)(2) . . . is to
‘encourage petitioners to seek relief from state courts
in the first instance,” thereby giving ‘an opportunity
to the state courts to correct a constitutional vio-
lation.” Polson v. Bowersox, 595 F.3d 873, 875 (8th

appeal”). Because the Arkansas court provided no explanation for
its denial of Garrett’s belated-appeal motion, we cannot say
whether it reasoned similarly here.
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Cir. 2010) (citation modified) (quoting Streu, 557 F.3d
at 963—-64); see also Rivers v. Guerrero, 145 S. Ct.
1634, 1645 (2025) (noting that “[t]he 1-year deadline
for filing a § 2254 petition . . . promotes exhaustion of
claims and respects state-court processes”). Arkansas’
belated-appeal procedure is a mechanism to ensure
the court can correct any errors underlying a
judgment, and it only applies in situations where the
defendant would have pursued one but for some
failure of the court or counsel to file an appeal notice
in time. See McDonald, 146 S.W.3d at 888-89.

And while Wall counseled against “complicat[ing]
the work of federal habeas courts” through hinging a
definition of “collateral review” on individualized
inquiries, see Wall, 562 U.S. at 558-59 (rejecting
interpretation of § 2244(d)(2) that would require
making “difficult distinctions” in individual cases
as to whether motion for sentence reduction “chall-
enge[d] a sentence on legal grounds” or “merely
askled] for leniency”), we note our decision is
especially appropriate in Garrett’s case. Thirty days
from the entry of judgment in his case, Garrett lost
the ability to appeal, see Ark. Code Ann. § 16-91-
105(a)(1), after the trial court and Garrett’s lawyer
allegedly failed to secure him that right. Garrett’s
belated-appeal motion asked the Arkansas Supreme
Court to reconsider that failure; it was plainly a
“direct request[] for judicial review” of the only claim
he has brought in federal habeas proceedings—that
he was denied a direct appeal due to both counsel and
court error—and it “provide[d] a state court with
authority to order [immediate] relief” in the form of a
new appeal. See Wall, 562 U.S. at 556 n.4; see also
Collins v. Ercole, 667 F.3d 247, 251 (2d Cir. 2012)
(“Read straightforwardly, this passage [in Wall/ says
that ‘review’ occurs when a reviewing court recon-
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siders the work of the original court to correct any
error or infelicity committed by that original court—
or rather, submits that original court’s work to
examination for potential revision.”). Indeed, both
§ 2244(d)(2) and Wall reference “collateral review
with respect to the pertinent judgment or claim.” 28
U.S.C. § 2244(d)(2) (emphasis added); see also Wall,
562 U.S. at 553 (“Viewed as a whole, then, ‘collateral
review of a judgment or claim means a judicial
reexamination of a judgment or claim in a proceeding
outside of the direct review process.” (emphasis add-
ed)). Garrett’s motion gave Arkansas the opportunity
to correct in its entirety the constitutional violation
he now alleges in federal court. Put differently, in
Garrett’s case, “the need for federal habeas review
[would have] belen] . . . obviated,” “further[ing] princ-
iples of ‘comity, finality, and federalism.” Wall, 562
U.S. at 558 (quoting Williams v. Taylor, 529 U.S. 420,
436 (2000)).”

Wall’s definition of “collateral review” encompasses
statutory tolling for a motion for belated appeal.

" The State argues that comity concerns do not support
Garrett’s argument, because he “could have exhausted his denial
of direct appeal and denial of counsel claims in a properly filed
petition under” Rule 37, “before, or contemporaneously with, the
filing of his motion for a belated direct appeal.” Indeed, Arkansas
has held that, to preserve state postconviction relief, an
“appellant should have filed [a] Rule 37 petition within ninety
days of his judgment of conviction despite the possibility that a
motion for belated appeal might be filed.” Shoemate v. State,
5 S.W.3d 446, 448 (Ark. 1999). But the State does not suggest
that Garrett was prohibited from filing only a belated-appeal
motion or filing one before a postconviction petition; nor does
the State contest that under Arkansas law, Garrett’s belated-
appeal motion—whether or not accompanied by a Rule 37
petition—provided the state courts with authority to provide the
relief Garrett now seeks in federal court.
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If meritorious, such a motion mandates review of the
underlying conviction. And for Garrett, whose federal
habeas claim is predicated exclusively on the denial
of his right to take a direct appeal, the motion plainly
sought a judicial review of the “pertinent judgment or
claim.” 28 U.S.C. § 2244(d)(2).

We reverse the judgment of the district court and
remand Garrett’s case for further proceedings.

STRAS, Circuit Judge, dissenting.

When an Arkansas prisoner files his direct appeal
late and asks the court to consider it anyway, is the
request an “application for . . . collateral review”?
28 U.S.C. § 2244(d)(2). The answer, as the question
would suggest, is no.

L.

Harl Garrett had to file his federal habeas petition
within one year of “the date on which the [state]
judgment became final by . . . the expiration of the
time for seeking [direct] review.” Id. § 2244(d)(1)(A).
Certain events can pause the clock, like a timeout in
sports. Garrett claims that he called one when he
filed a motion for belated appeal. See Ark. R. App. P.—
Crim. 2(e) (2019). The question for us is whether the
motion triggers “direct review,” the end of which
starts the one-year clock, or “collateral review,” which
pauses it after it starts. 28 U.S.C. § 2244(d)(1)(A), (2).
Only the latter would allow Garrett to beat the
deadline by a few days.

II.

The text provides the answer. See Jimenez v.
Quarterman, 555 U.S. 113, 118 (2009). One way to
pause the clock—what courts call tolling—is to file
an “application for State post-conviction” relief.
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28 U.S.C. § 2244(d)(2). Arkansas has a procedure for
filing one, see Ark. R. Crim. P. 37.1(a), but the court
and I agree that a belated-appeal motion is not it.

We part ways on the second possibility, whether it
is an “application for . . . other collateral review.”
28 U.S.C. § 2244(d)(2). “[C]lollateral review” consists
of a “judicial reexamination of a judgment or claim in
a proceeding outside of the direct review process.”
Wall v. Kholi, 562 U.S. 545, 553 (2011) (emphasis
added). For the court, the exception squeaks Garrett’s
petition across the line before the buzzer. In my view,
it confirms that it had already sounded.

Any state-court judge knows that direct and
collateral review provide different tracks. The typical
order is that a trial and direct appeal come first, then
collateral review. As the Supreme Court has ex-
plained, “something that is ‘collateral’ is ‘indirect,”
separate “from the main review” process. Id. at 551—
52 (citation omitted); see id. at 552 (comparing
“collateral review” to “collateral attack,” defined as
an “attack on a judgment in a proceeding other than a
direct appeal” (citation omitted)). We do not have to
look far for an example: habeas corpus is itself a form
of collateral review. See id. (noting that “[w]e have
used the terms habeas corpus and ‘collateral review’
interchangeably”); Teague v. Lane, 489 U.S. 288, 306
(1989) (plurality opinion) (“Habeas corpus always has
been a collateral remedy, providing an avenue for
upsetting judgments that have become otherwise
final.” (citation omitted)).

The catch-all phrase, “other collateral review,”
28 U.S.C. § 2244(d)(2), must refer to other forms of
postconviction review that share the same basic
characteristics. Otherwise, it would “ascrible] to [the]
word[s] a meaning so broad that [they are] incon-



18a

sistent with [their] accompanying words.” Yates v.
United States, 574 U.S. 528, 543 (2015) (plurality
opinion) (citation omitted) (discussing the canon
noscitur a sociis, “a word is known by the company it
keeps”). To keep from “giving unintended breadth to”
the words Congress used,? it must capture procedures
that function the same way but go by a different
name. Id. (citation omitted). Just like Arkansas’s
Rule 37 proceedings. See Ark. R. Crim. P. 37. Or
perhaps coram nobis in states like Arkansas,
Nebraska, and South Dakota. See Howard v. State,
403 S.W.3d 38, 42-43 (Ark. 2012) (explaining the
requirements for seeking a writ of error coram nobis);
State v. El-Tabech, 610 N.W.2d 737, 747-48 (Neb.

8 Getting the distinction right has implications beyond this
case. Littered within the federal habeas statutes are references
to both direct and collateral review, often in the same or
adjoining provisions, so not blurring the line between the two
is critical to their operation. See 28 U.S.C. § 2244(b)(2)(A)
(requiring dismissal of a second-or-successive habeas claim
unless it relies on “a new rule of constitutional law, made retro-
active to cases on collateral review by the Supreme Court”
(emphasis added)); id. §§ 2244(d)(1)(A), (C), 2255()(3) (recogniz-
ing that the limitation period runs from the latest of when
the judgment becomes “final by the conclusion of direct review,”
or the Supreme Court makes a new rule “retroactively applica-
ble to cases on collateral review” (emphasis added)); id.
§§ 2254(e)(2)(A)1), 2255(h)(2) (referencing a “new rule of con-
stitutional law, made retroactive to cases on collateral review
by the Supreme Court” (emphasis added)); id. § 2255(a), (b)
(referring to a “collateral attack” (emphasis added)); id. § 2263(a)
(requiring petitioners to seek habeas corpus review no later than
180 days after the “final State court affirmance of the conv-
iction and sentence on direct review” (emphasis added)); id.
§ 2263(b)(1)—(2) (tolling the limitation period for petitions for
certiorari filed to challenge a “final State court decision on direct
review” and petitions for “post-conviction review or other
collateral relief” (emphasis added)).
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2000) (same); Garcia v. State, 843 N.W.2d 345, 348
(S.D. 2014) (same).

Kholi confirms this understanding. After the con-
clusion of direct review, the defendant there asked
the court to “reconsider” the possibility of running his
sentences concurrently rather than consecutively.
Kholi, 562 U.S. at 548-49. The question was whether
the Rhode Island-specific motion he used was an
“application . . . for ‘collateral review.” Id. at 554-56
(discussing R.I. Super. Ct. R. Crim. Proc. 35). The
answer was yes. It was collateral because consider-
ation of the motion occurred “outside of the direct
review process.” Id. at 553. And it was a review
because it called for “a judicial reexamination . . .
with a view to amendment or improvement” through
“correct[ion]” or “reduc[tion]” of his sentence. Id. at
553-54 (citations omitted).

III.

This procedure looks nothing like that one. At
most, a motion for a belated appeal is an “app-
lication” for reinstatement of “direct review,” which
is what Garrett would have received if it had been
successful. Id. at 551-52 (emphasis added). Indeed,
when the Supreme Court confronted a nearly
identical Texas procedure for authorizing an “out-of-
time appeal,” it concluded that it “restore[d] the
pendency of the direct appeal,” rather than started
“collateral review.” Jimenez, 555 U.S. at 120-21
(alteration in original) (citation omitted). It “reset”
the clock from the beginning, as opposed to stopping
it. Id. at 120. Given that what is direct cannot be
collateral, the same motion cannot do both. See Kholi,
562 U.S. at 552 (noting that collateral review stands
“aside from” direct review (citation omitted)).
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Even if it could, Garrett’s belated-appeal motion
still would not qualify as a “review” of a “pertinent
judgment or claim.” 28 U.S.C. § 2244(d)(2). Unlike
the sentence-reduction motion in Kholi, which could
result in a “correct[ion]” or “reduc[tion]” of the def-
endant’s sentence, granting a belated-appeal motion
does not “order relief from a judgment.” 562 U.S. at
554, 556 n.4 (emphasis added) (citation omitted). It is
a step in that direction, kind of like requesting
instant-replay review. See Danny v. Sec’y, Fla. Dep’t
of Corr., 811 F.3d 1301, 1304 (11th Cir. 2016). But
just as a coach must follow the proper procedures and
have challenges left to get it, see, e.g., 2025 NFL
Rulebook, NFL Football Operations, Rule 15, § 1, art.
1, https:/ /operations.nfl.com /the-rules/nfl-rulebook /
#rulel5, so must a belated-appeal applicant follow
Arkansas’s procedures and show good reason for
the delay before the actual review can begin, see
McDonald v. State, 146 S.W.3d 883, 888—-89 (Ark.
2004).

Habeas is not horseshoes. Close doesn’t count. If
it did, then the hypothetical postconviction discovery
and appointed-counsel motions in Kholi should
have qualified too. See Kholi, 562 U.S. at 556 n.4
(explaining that neither would); see also Ark. State
Conf. NAACP v. Ark. Bd. of Apportionment, 86 F.4th
1204, 1216 (8th Cir. 2023) (explaining that “we are
bound by the Supreme Court’s considered dicta
almost as firmly as by the Court’s outright holdings”
(citation omitted)). After all, both are a step toward
getting review, with the latter motion inviting the
same type of cursory look at the merits that Garrett’s
belated-appeal motion purportedly does. But cf. Blue
v. Medeiros, 913 F.3d 1, 7 (1st Cir. 2016) (explaining
that “[e]lven [if] a judge must take a peek at the
underlying claim to see if the merits are hopeless,”
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there is no collateral review without “authority to
either alter the judgment or change the sentence”).
But none of these motions, neither the ones identified
there nor Garrett’s, is a “direct request[] for judicial
review of a judgment” or “provide[s] a state court
with authority to order relief from” one. Kholi, 562
U.S. at 556 n.4. It may get him closer, but it still falls
short.

What little Arkansas courts have said about
belated-appeal motions supports my view. Dodson v.
Norris, upon which the court relies, says that filing
one is “not part of the ordinary appellate review
process” for exhausting state remedies before federal
habeas review. 288 S.W.3d 662, 665 (Ark. 2008)
(emphasis added); see O’Sullivan v. Boerckel, 526
U.S. 838, 84445 (1999) (explaining that exhaustion
requires “one complete round of the State’s estab-
lished appellate review process,” but “state prisoners
do not have to invoke extraordinary remedies”).
Rather, it is what happens when a party “faills] to
follow” it. Dodson, 288 S.W.3d at 665. Failing to
follow the direct-review process, however, does not
somehow transform a motion to reinstate it into
an “application for . . . collateral review.” 28 U.S.C.
§ 2244(d)(2). If anything, the discussion in Dodson
strongly suggests that a belated-appeal motion is
neither “collateral” nor a “review,” exactly the con-
clusions I would reach today.® Id.

® The court’s concerns about comity are puzzling. After all, it
is hard to see how comity favors cutting Garrett more slack for
his federal habeas petition than he would have received in state
court, where Rule 37 petitions must be filed “within ninety days
of [a] judgment of conviction despite the possibility [of] a motion
for belated appeal.” Shoemate v. State, 5 S.W.3d 446, 448 (Ark.
1999) (emphasis added). Besides, although “comity, finality, and
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IV.

Without a pause in the one-year clock, Garrett’s
habeas petition was untimely the moment he filed it.
For that reason, the district court made the right call
by dismissing it.

federalism” are no doubt important in the habeas context,
Williams v. Taylor, 529 U.S. 420, 436 (2000), they cannot
“trump the best interpretation of the statutory text,” Patel v.
Garland, 596 U.S. 328, 346 (2022). See Jimenez, 555 U.S. at 118
(recognizing that we enforce “plain” statutory text “according to
its terms”).
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APPENDIX C

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

Case No. 4:20-cv-01252-LPR

HARL A. GARRETT

ADC #174125
Plaintiff
V.
DEXTER PAYNE
Defendant
ORDER

The Court has received the Proposed Findings and
Recommendation (PFR) submitted by United States
Magistrate Judge Patricia S. Harris, the Plaintiff’s
Objections, and the Defendant’s Response.! After a de
novo review of the PFR and careful consideration of
the Plaintiff’s Objections and the entire record in this
case, the Court approves and adopts the PFR in its
entirety as this Court’s findings and conclusions in
all respects—with the exception of the PFR’s certi-
ficate-of-appealability analysis. In light of this, the
Amended Petition for Writ of Habeas Corpus
(Doc. 22) is DISMISSED as untimely, and Plaintiff’s
requested relief is denied.

Pursuant to 28 U.S.C. § 2253 and Rule 11 of the
Rules Governing Section 2254 Cases in the United

! Docs. 31, 36, & 37.
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States District Courts, the Court must determine
whether to issue a certificate of appealability. In
Section 2254 cases, a certificate of appealability may
issue only if the applicant has made a substantial
showing of the denial of a constitutional right.
28 U.S.C. § 2253(c)(2). To make such a showing, the
applicant “must demonstrate that the issues are
debatable among jurists of reason; that a court could
resolve the issues [in a different manner]; or that the
questions are ‘adequate to deserve encouragement to
proceed further.”? Where, as here, the Petition is
denied based on a procedural bar, the foregoing test
creates a double hurdle for the applicant. The appli-
cant must show the test is met as to both the
procedural basis for the decision and the substantive
merits of the Petition.?

With respect to the procedural basis for the ruling,
the Court finds that the applicant has carried his
burden to obtain certification on one issue. Although
the Court agrees with the PFR’s conclusion that the
Petition is untimely (and the PFR’s analysis as to
why this is so), the Court also believes reasonable
jurists could come out the other way. Specifically,
reasonable jurists could disagree as to whether a
motion for belated appeal in Arkansas qualifies as a
basis for statutory tolling. As relevant to § 2244(d)(2),
the proper categorization of a motion for a belated
appeal in Arkansas is not free from doubt. Is it an
application for post-conviction or other collateral
review? Is it part of the direct appeal process? Or is it
some other sui generis animal entirely? As the PFR
explains, there’s a circuit split on the issue, and the

2 Barefoot v. Estelle, 463 U.S. 880, 893 n.4 (1983) (quoting
Gordon v. Willis, 516 F. Supp. 911, 913 (N.D. Ga. 1980)).

3 Slack v. McDaniel, 529 U.S. 473, 484 (2000).
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Eighth Circuit has repeatedly side-stepped it. While
not necessarily dispositive of the certification quest-
ion, these are both strong signs that point to the
difficulty of the procedural question and the ample
room for disagreement with the Court’s conclusion.

With respect to the merits of the Petition, the
Court finds—based on the information set out at
pages 8-9 of the PFR and given the preliminary stage
of this proceeding—that there is potential merit to
the claim. The applicant has shown enough (at this
early stage) on the merits question to deserve encour-
agement to proceed further. Additionally, jurists of
reason would find it debatable as to whether the
applicant was denied his constitutional rights (inc-
luding effective assistance of counsel and due process
for his first appeal of right).

Accordingly, the Court finds that Plaintiff has
made a substantial showing of the denial of a consti-
tutional right. The Court hereby issues a certificate
of appealability on the statutory tolling issue related
to the motion for a belated appeal.*

IT IS SO ORDERED this 2nd day of November
2023.

/s/ Lee P. Rudofsky
LEE P. RUDOFSKY
UNITED STATES DISTRICT JUDGE

4 See Proposed Findings and Recommendation (Doc. 31) at
11-23.
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APPENDIX D

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
CENTRAL DIVISION

No. 4:20-cv-01252 LPR/PSH

HARL GARRETT
Petitioner

DEXTER PAYNE, Director,
Arkansas Division of Correction (“ADC”)

Respondent

FINDINGS AND RECOMMENDATION

INSTRUCTIONS

The following Recommended Disposition has been
sent to United States District Judge Lee P. Rudofsky.
You may file written objections to all or part of it.
If you do so, those objections must: (1) specifically
explain the factual and/or legal basis for your
objection; and (2) be received by the Clerk of this Court
within fourteen (14) days of this Recommendation.
By not objecting, you may waive the right to appeal
questions of fact.

DISPOSITION

Harl Garrett (“Garrett”), who is in the custody of the
ADC, filed his pro se application for writ of habeas
corpus pursuant to 28 U.S.C. §2254 on October 19,
2020. In it, Garrett challenges his 2019 conviction in
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Garland County Circuit Court for sexual assault in the
second degree. The conviction followed a jury trial
where Garrett was represented by retained counsel
Ben Hooten (“Hooten”). Garrett was sentenced to
twenty years’ imprisonment.

Original Petition and Response

In his original petition, Garrett advanced three
claims for relief in his petition: (1) Hooten broke their
contractual agreement by failing to represent Garrett
on direct appeal; (2) Prosecutorial misconduct (allowing
the victim to testify); and (3) Prosecutorial misconduct
(failure to fully investigate the case). Garrett concedes
that his petition was filed more than one year after his
conviction became final — he explains that his appeal
was denied in April 2020, and he later filed a Rule 37
petition (denied in September 2020) in an attempt to
exhaust his state court remedies before the one year
limitation period expired. Doc. No. 2, page 13.

Respondent Dexter Payne (“Payne”) argued that
Garrett’s first claim was procedurally defaulted due to
his failure to raise his counsel’s performance in a
timely Rule 37 petition, and that claims two and three
were procedurally defaulted due to Garrett’s failure to
raise the claims on direct appeal. In the alternative,
Payne argued claims two and three were without
merit. Doc. No. 11.

Amended Petition and Response

Walter Craig Lambert, appointed to assist Garrett,
filed an amended petition for writ of habeas corpus,
alleging that Garrett was denied his right to a direct
appeal and his right to counsel on direct appeal. Doc.
No. 22
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In response, Payne now contends that Garrett’s
claims are barred by the statute of limitations.!
Doc. No. 23.

Relevant Procedural History

The following dates are relevant in calculating
whether Garrett filed his federal habeas petition in a
timely fashion and, if not, whether the statute of
limitations was tolled.

August 26, 2019 — Garrett, represented by
retained counsel Hooten, was convicted in
Garland County Circuit Court. Doc. No. 11-14,
page 327.

August 27, 2019 — Garrett was sentenced by
the trial court. Doc. No. 11-2. At this time, the
trial court advised Garrett of his appellate
rights, including the 30 day deadline to file a
notice of appeal.

August 28, 2019 — The trial court’s sentencing
order was filed. Doc. No. 11-2. The order affirms
that Garrett was notified of his appellate rights.

September 11, 2019 — Hooten filed a motion
to be relieved as counsel, noting that Garrett
desired to appeal the conviction. This motion

was electronically filed and hand-delivered to
Garrett. Doc. No. 11-3;

! In an Order dated December 6, 2021, the Court stated that
speculation was required to determine if the petition was timely
filed. Doc. No. 27. This was incorrect. Speculation was not
required since Garrett conceded he was aware of the factual
predicate of his claim on or about October 8, 2019. Doc. No. 26,
page 2. This date is more than one year prior to the filing of
Garrett’s federal habeas petition.
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September 11, 2019 — Hooten filed an amend-
ed motion to be relieved, adding that Garrett
had been given copies of the Rules of Appellate
Procedure—Criminal, and Rules of the Supreme
Court and Court of Appeals of the State of
Arkansas. This motion was electronically filed
and hand-delivered to Garrett. Doc. No. 11-15;
and

September 11, 2019 — The trial court granted
Hooten’s amended motion to withdraw. The trial
court’s order was not served on Garrett. Doc.

Nos. 11-4 & 11-5.

September 30, 2019 — The time for filing a
notice of direct appeal expired.

October 8, 2019 (on or about) — Garrett
received a letter from trial counsel informing
him he was “on his own” regarding an appeal
and enclosing a pro se Notice of Appeal for
Garrett to use. Doc. No. 26, page 2.

October 15, 2019 — Garrett signed a Notice of
Appeal and Designation of the Record. Doc. No.
11-7, pages 11-13.

November 1, 2019 — Hooten sent a letter
returning papers and informing Garrett that
Hooten could not file a motion to proceed in
forma pauperis and a motion for belated appeal,
and directing Garrett to route the pleadings
through the prison mail system. Doc. No. 11-7,
page 16.

December 16, 2019 — Garrett filed motions in
Garland County and with the Arkansas
Supreme Court seeking in forma pauperis
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status and permission to file a belated appeal.
Doc. No. 23, page 2.

December 23, 2019 — The Arkansas Supreme
Court returned the documents to Garrett,
informing him that he must submit certified
copies of the sentencing order and other
documents, such as the order relieving his trial
attorney from the case. Doc. No. 11-6, page 2.

March 25, 2020 — Garrett filed a timely motion
for belated appeal with the Arkansas Supreme
Court. Doc. No. 11-7.

April 14, 2020 - The Arkansas Court of
Appeals summarily denied the motion for
belated appeal. Doc. No. 11-8.

August 3, 2020 — Garrett filed a Rule 37
petition with the Garland County Circuit Court.
Doc. No. 11-9.

September 17, 2020 — The Rule 37 petition
was dismissed as untimely. Doc. No. 11-10.
(Garrett did not appeal this decision.)

October 13, 2020 — According to Garrett, he
placed a motion to proceed in forma pauperis
and his federal habeas petition in the prison
mail system. Doc. No. 26 at 2.

October 19, 2020 — Garrett’s motion to proceed
in forma pauperis and federal habeas petition
were filed with this Court. The motion to
proceed in forma pauperis was dated October
13, 2020, and the petition for writ of habeas
corpus was neither signed nor dated. Doc. Nos.
1&2.
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Statute of Limitations

Payne contends that the statute of limitations bars
consideration of the claims advanced in the amended
petition. The parties have fully briefed this argument.

28 U.S.C. § 2244(d) imposes a one year period of
limitation on petitions for writ of habeas corpus:

(1) A 1-year period of limitation shall apply to
an application for a writ of habeas corpus by
a person in custody pursuant to the judgment
of a State court. The limitation period shall
run from the latest of—

(A) the date on which the judgment became
final by the conclusion of direct review or the
expiration of the time for seeking such review;

(B) the date on which the impediment to filing
an application created by State action in
violation of the Constitution or laws of the
United States is removed, if the applicant was
prevented from filing by such State action;

(C) the date on which the constitutional
right asserted was initially recognized by the
Supreme Court, if the right has been newly
recognized by the Supreme Court and made
retroactively applicable to cases on collateral
review; or

(D) the date on which the factual predicate of
the claim or claims presented could have
been discovered through the exercise of due
diligence.

(2) The time during which a properly filed
application for State post-conviction or other
collateral review with respect to the pertinent
judgment or claim is pending shall not be
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counted toward any period of limitation under
this subsection.

The Court is required to answer three questions in
determining if Garrett timely sought federal habeas
corpus relief: (1) When did the limitations period
begin?; (2) In the year after the onset of the limitations
period, was the period paused due to statutory tolling?;
and (3) In the year after the onset of the limitations
period, was the period paused due to equitable tolling?
The Court concludes the limitations period began on
October 8, 2020, and expired one year later without
any time excluded due to statutory or equitable tolling.
As a result, Garrett’s October 19, 2021, petition for
federal habeas corpus relief was untimely, and the
Court recommends dismissal on that basis.

Start of the Limitations Period

The statute provides that the limitations period
starts from the latest of four dates. 28 U.S.C.
§ 2244(d)(1)(A)—(D). In this instance, the parties agree
that 2244(d)(1)(D) is the governing provision — “the
date on which the factual predicate of the claim or
claims presented could have been discovered through
the exercise of due diligence.” The factual predicate
constitutes the “vital facts underlying” the claims.
Jimerson v. Payne, 957 F.3d 916, 924 (8th Cir. 2020)
(quoting McAleese v. Brennan, 483 F.3d 206, 214 (3rd
Cir. 2007).

Garrett’s claims, that he was denied counsel on
direct appeal and that he was denied a direct appeal,
did not exist and therefore could not have been
discovered by him in the weeks following his
conviction. The time for direct appeal had not elapsed.
The September 11, 2019 order granting Hooten’s
amended motion to withdraw as counsel was not
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provided to Garrett. As a result, Garrett was not aware
that he was “on his own” for purposes of a direct appeal
until on or about October 8, 2019, after the appeal
deadline had passed, when he received a letter from
Hooten along with a Notice of Appeal for his use. While
Garrett was given notice of his appeal rights by the
trial judge at sentencing and by the sentencing order,?
he was not made aware that those rights were not
being protected by his attorney until after the time to
appeal had expired. All he knew is that his attorney
had filed a motion to withdraw as counsel. The record
is devoid of evidence concerning whether Hooten made
efforts to notify Garrett that he had been relieved as
counsel before the expiration of the time to appeal.
Likewise, there is no evidence of record concerning
whether Garrett made efforts to contact Hooten to
ensure that Hooten would file a timely notice of
appeal.

Garrett concedes that he became aware of his claims
on or about October 8, 2019:3

Garrett first learned that he would be “on his
own” on or about October 8, 2019, when he
received a letter from his trial counsel so
informing him and enclosing a pro se Notice
of Appeal for Garrett to file by himself. The

2 The trial judge informed Garrett on August 27, 2019 that he
“was entitled to appeal the judgment just pronounced by filing
your Notice of Appeal to a higher Court. Your attorney can advise
you on how to perfect this appeal. This procedure must be
accomplished within thirty days from the date of the judgment in
this case or your right to appeal is lost forever.” Docket entry no.
11-14, page 348.

3 Garrett, at another point, fixes the starting point of the
limitations period as October 7, 2019. Doc. No. 26, page 5. This
one day difference is not determinative.
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Notice of Appeal prepared by counsel for
Garrett was attached as Exhibit 3 to Garrett’s
belated appeal motion filed in the Arkansas
Supreme Court. See Respondent’s Exhibit 7
(docket Entry 11). (We are searching for the
accompanying letter that counsel wrote to
Garrett.) Based on these facts and circum-
stances, the earliest that Garrett’s one year
limitations period would have started to run
would have been on or about October 8, 2019
because that is the date the “factual pre-
dicate” of his claim “could have been discov-
ered through the exercise of due diligence”
under 28 U.S.C. §2244(d)(1)(D).

Petitioner’s Reply, Doc. No. 26, page 2.

Accepting October 8, 2019 as the commencement of
the limitations period, the Court finds that Garrett
had until October 8, 2020, to timely file his federal
habeas petition, absent statutory or equitable tolling.*

Statutory Tolling

“As with any question of statutory interpretation,
the Court’s analysis begins with the plain language of
the statute” and “when the statutory language is plain,
we must enforce it according to its terms.” Jimenez v.
Quaterman, 555 U.S. 113, 118 (2009) (citations omitted).

* Garrett argues that the date of filing his federal petition
should be calculated using the “mailbox rule.” See Houston uv.
Lack,487 U.S. 266 (1988), and Rule 3(d), Rules Governing Section
2254 Cases in the United States District Courts. A petitioner
bears the burden of proving his entitlement to the benefit of the
mailbox rule. Porchia v. Norris, 251 F.3d 1196, 1198 (8th Cir.
2001). Even generously assuming the applicability of the mailbox
rule and assuming Garrett placed his petition in the prison mail
system on October 13, 2020, the petition was still untimely.
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The statutory language at issue here provides that the
time “during which a properly filed application for
State post-conviction or other collateral review with
respect to the pertinent judgment or claim is pending
shall not be counted toward any period of limitation
under this subsection.” 28 U.S.C. § 2244(d)(2).

In Garrett’s case this language comes into play in
two instances. First, Garrett sought Rule 37 relief in
state court, filing his petition with the trial court
on August 3, 2020. The petition was dismissed as
untimely on September 17, 2020. Doc. No. 11-10. The
Rule 37 petition fits within the statutory description
since Rule 37 is the typical path to postconviction relief
in Arkansas — it is clearly an “application for State
post-conviction or other collateral review with respect
to the pertinent judgment.” In Arkansas, a Rule 37
petition is the appropriate avenue for postconviction
review, and all grounds for postconviction relief are to
be brought in a Rule 37 petition. See Ark. R. Crim. P.
37.1(a), 37.2(b) (2007); McCoy v. Norris, No. 07-CV-
1038, 2008 WL 5263645, at 2 (W.D. Ark. Dec. 18, 2008).
However, the statute requires the application to be
“properly filed” and an untimely Rule 37 petition fails
this test. As a result, the 45 days during which the
Rule 37 petition was pending did not toll the statute of
limitations because the petition was not “properly
filed” as required by the plain language of the statute.
Pace v. DeGuglielmo, 544 U.S. 408, 417 (2005)(untimely
state post-conviction petition is not a “properly filed
application for State post-conviction or other collateral

review” that would toll one year statute of limitations
of § 2244(d)(2)).

Second, and more problematic, Garrett contends the
time during which he was pursuing a belated appeal
(the twenty day period from March 25 through April
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14, 2020) should be excluded from the limitations
period. The statute requires the Court to answer a
series of questions to determine whether the limita-
tions period was tolled: one, was the motion for belated
direct appeal “properly filed?”; two, was the motion for
belated direct appeal an “application for State post-
conviction or other collateral review?”; and three, did
the motion for belated direct appeal relate to “the
pertinent judgment or claim?” If all three of these
questions are answered affirmatively, then the twenty
day period would be excluded from the limitations
period, and Garrett’s federal habeas petition was
timely filed.

With respect to the first of the three questions, the
Court finds that Garrett’s motion for belated direct
appeal was properly filed — Arkansas law allows
eighteen months for the filing of such a motion, and
Garrett timely filed the March 2020 motion in the
proper forum with the Arkansas Supreme Court. See
Ark. R. App. P. Crim. 2(e). The third question is also
answered affirmatively — the motion for belated direct
appeal was related to Garrett’s judgment or claim.
With regard to the second question, however, the Court
finds that the motion for belated direct appeal was not,
under the plain language of the statute, an “applica-
tion for State post-conviction or other collateral
review.” Since post-conviction review in Arkansas is
synonymous with Rule 37, the motion for belated
direct appeal does not fit in the “post-conviction”
category. Ark. R. Crim. P. 37.1(a) describes the scope of
Rule 37, while Ark. R. Crim. P. 37.2(b) provides that all
grounds for relief must be raised in a Rule 37 petition.
See also Calianno v. Hobbs, 2013 WL 628595, at 2
(W.D. Ark. Jan. 28, 2013) (“In Arkansas, all grounds for
post-conviction relief are to be brought in a Rule 37
petition filed in the appropriate state circuit court.”).
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The remaining question, then, is if the motion for
belated direct appeal was an application for “other
collateral review.”

The United States Supreme Court provides crucial
guidance in determining whether Garrett’s motion for
belated direct appeal is an application for “collateral
review” within the meaning of 28 U.S.C. § 2244(d)(2).
In Wall v. Kholi, 562 U.S. 545 (2011), the Court
considered whether a Rhode Island state court motion
to reduce sentence was an application for collateral
review. Noting that “collateral review” was not a
defined term in the statute, the Court turned to the
ordinary understanding of the phrase. The Court
found “collateral” ordinarily meant “indirect” or
“ancillary,” i.e., not part of direct review. 562 U.S. at
551-552. According to the Court, the meaning of
“review” is best understood as “judicial reexamina-
tion.” Combining the two terms, the Court held the
phrase “collateral review” in § 2244(d)(2) means
“a judicial reexamination of a judgment or claim in a
proceeding outside of the direct review process.”
562 U.S. at 553. Since the Rhode Island motion to
reduce sentence was not part of the direct review
process, and since it required the trial judge to
reexamine the sentence imposed, the Court found
it qualified as an application for collateral review,
triggering statutory tolling.

In Garrett’s case, the Supreme Court’s definition of
collateral review yields a different result from that in
Wall v. Kholi. Two key factors dictate this conclusion.
First, Garrett’s motion was related to the direct review
process, not an ancillary or indirect proceeding. Both
the style of Garrett’s pleading and the substance of the
pleading evidence his intent to secure a direct appeal
of his conviction. The Arkansas rule itself provides
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relief for a failure to pursue a direct appeal, without
reference to other proceedings.® “The Supreme Court
may act upon and decide a case in which the notice of
appeal was not given or the transcript of the trial
record was not filed in the time prescribed, when a

good reason for the omission is shown by affidavit.”
Ark. R. App. P. Crim. 2(e).

Second, the motion to file a belated direct appeal
does not call for a reexamination of the sentence, as in
Wall, where the statute directed the trial judge to
consider at least five factors® to assess whether the
sentence was appropriate. Instead, only one question
is posed by Garrett’s motion, and this question does
not involve the judgment or sentence — does good
reason exist for the failure to properly appeal?
Arkansas cases dealing with motions for belated
direct appeal consistently consider only whether good
reason was established for the failure to appeal. See
McDonald v. State, 356 Ark. 106, 111 (2004); Porter v.
State, 287 Ark. 359, 360 (1985); and Jones v. State, 334
Ark. 236, 236-237 (1998). These cases do not delve into
the merits of any claims which might be raised if the
belated appeal is granted. Thus, the motion for belated

5 The Arkansas rule also applies to a failure to appeal a Rule
37 postconviction application. Garrett did not appeal his Rule 37
denial, nor did he file a motion for belated postconviction appeal.
So this provision does not apply in this case. However, this Court
has recognized that a properly filed motion for belated post-
conviction appeal tolls the limitation period. Murry v. Norris, No.
5:06CV00014 WRW, 2006 WL 1342809, at 4 (E.D. Ark. May 16,
2006). This highlights the meaningful distinction between direct
and postconviction proceedings.

6 The Rhode Island trial judge was to examine several factors,
including the severity of the crime, the defendant’s background
and potential for rehabilitation, the element of social deterrence,
and the appropriateness of the punishment. 562 U.S. at 556.
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direct appeal provided Garrett a limited opportunity
to establish why he failed to properly appeal. The
motion for belated direct appeal did not invite re-
examination, or review, of Garrett’s judgment or claim.

The Eighth Circuit Court of Appeals has not had
occasion to interpret Wall v. Kholi and has not
squarely addressed the question of statutory tolling
during the pendency of a motion for belated direct
appeal.” Other Circuits have interpreted Kholi with
regard to various state court motions, with differing
outcomes. The general trend of these cases is that
motions to reduce, review, revise, or modify a sentence
have been reckoned to be collateral review applica-
tions.® On the other hand, Courts guided by Khol:
have regarded the following motions as not collateral
in nature: to stay execution; for postconviction

" In 2006, the Court, for the fourth time, was faced with this
issue. “Thrice before we have alluded to this issue, but for various
reasons have not yet directly resolved it. See Watts v. Norris, 356
F.3d 937, 942 (8th Cir.2004); Wright v. Norris, 299 F.3d 926,
928 (8th Cir.2002); Mills v. Norris, 187 F.3d 881, 884 n. 4 (8th
Cir.1999). This case makes a fourth time, as we affirm the district

court’s dismissal . . . on an alternative ground.” Lewis v. Norris,
454 F.3d 778, 779 (8th Cir. 2006).

8 E.g., a motion to reduce sentence in Rhode Island, Florida,
Maryland, Massachusetts, Wyoming, Montana, Oklahoma,
Georgia, and Colorado are deemed to be collateral review
petitions. See Wall v. Kholi, supra; Rogers v. Secretary, Department
of Corrections, 855 F.3d 1274 (11th Cir. 2017) (Florida); Mitchell
v. Green, 922 F.3d 187 (4th Cir. 2019) (Maryland); Holmes v.
Spencer, 685 F.3d 51 (1st Cir. 2012) (Massachusetts); Najera v.
Murphy, 462 F.App’x 827 (10th Cir. 2012) (Wyoming); Branham v.
Montana, 996 F.3d 959 (9th Cir.), cert. denied, 142 S. Ct. 454
(2021) (Montana); Doby v. Dowling, 632 F. App’x 485 (10th Cir.
2015) (Oklahoma); Westmoreland v. Warden, 817 F.3d 751 (11th
Cir. 2016) (Georgia); and Lomax v. Davis, 484 F. App’x 206 (10th
Cir. 2012) (Colorado).
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discovery or for appointment of counsel; for belated
postconviction appeal; for DNA evidence; for tran-
scripts and exhibits; and to reinstate postconviction
proceedings.®

The case most comparable, and most instructive, is
the Eleventh Circuit Court of Appeals’ consideration of
a Florida motion for belated direct appeal. In Danny v.
Secretary, Florida Department Of Corrections, 811 F.3d
1301 (11th Cir. 2016), the Court held that Danny’s
pending motion for belated direct appeal did not toll
the federal limitations period. Danny entered a guilty
plea in September 2010 and filed a petition for belated
direct appeal in February 2011, arguing that his
attorney had disregarded his instructions to file a
motion to withdraw the plea and a notice of appeal.
The motion for belated direct appeal was decided in
October 2011. Danny’s federal habeas corpus petition
would have been timely filed had the motion for
belated direct appeal operated to toll the limitations
period. As in this case, the pivotal question was
whether the petition for belated direct appeal qualified
as an “application . . . for State collateral review.”
28 U.S.C. § 2244(d)(2). Citing Kholi, supra, and its
interpretation of “collateral review,” the Court
determined that Danny’s petition for belated direct
appeal did not invite “a judicial reexamination of a
judgment or claim.” 811 F.3d at 1304. Instead, the
Court noted that a Florida motion for belated direct
appeal, if successful, only revived a petitioner’s right

9 See Blue v. Medeiros, 913 F.3d 1 (1st Cir. 2019); Collins v.
Ercole, 667 F.3d 247 (2nd Cir. 2012); Espinosa v. Sec’y, Dep’t of
Corr., 804 F.3d 1137 (11th Cir. 2015); Woodward v. Cline, 693 F.3d
1289 (10th Cir. 2012); Levering v. Dowling, 721 F. App’x 783 (10th
Cir. 2018); and Cantu v. Fla., 778 F. App’x 760 (11th Cir. 2019),
respectively.
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to pursue a direct appeal. This is consistent with the
Arkansas rule — had Garrett succeeded with his
motion for belated direct appeal, he would have only
won the right to an appeal. “In contrast, to qualify
for statutory tolling, a collateral pleading must
‘request| | . . . judicial review of a judgment and . . .
provide a state court with authority to order relief
from a judgment.’ Kholi, 131 S.Ct. at 1286 n.4. Danny’s
petition did neither” Id. For the same reasons,
Garrett’s motion for belated direct appeal did not

qualify as an application for collateral review under 28
U.S.C. § 2244(d)(2).

Garrett urges the Court to go a different direction
and follow Board v. Bradshaw, 805 F.3d 769 (6th Cir.
2015), and other Sixth Circuit Court of Appeals cases.
In Board, the Court found that a petitioner’s motion
for leave to file late notice of appeal tolled the federal
habeas limitations period. Ohio Appellate Rule 5(A)
allows a petitioner to seek leave to appeal and directs
the petitioner to “set forth the reasons” for his failure
to perfect an appeal as of right. Ohio App. Rule 5(A)(2).
The Ohio rule is similar to Ark. R. App. P. Crim. 2(e)
and to the Florida rule at issue in Danny, but has no
time limit for filing motions for leave to file a delayed
appeal. Board v. Bradshaw, 805 F.3d at 773. The
holding in Board is straightforward and departs from
Danny, finding that an Ohio motion for leave to file a
delayed appeal is not part of the direct review process.
Instead, the Court deemed the motion to be a
“collateral” application under the federal statute,
tolling the limitations period. The Board decision cites
a string of Sixth Circuit opinions, beginning with
Searcy v. Carter, 246 F.3d 515 (6th Cir. 2001), holding
an Ohio motion for delayed appeal to be an application
for collateral relief that tolled the limitations period.
See also Anderson v. Brunsman, 562 Fed.Appx 426 (6th
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Cir. 2014), Applegarth v. Warden N. Cent. Corr. Inst.,
377 Fed.Appx. 448 (6th Cir. 2010), and DiCenzi v. Rose,
452 F.3d 465 (6th Cir. 2006).

The Eleventh Circuit’s decision in Danny, founded
upon Kholi’'s analysis of the statutory language,
persuades the Court that Garrett’s motion to file a
belated direct appeal did not toll the limitations
period. In declining to follow Board, the Court notes
that three of the four cases cited by the Sixth Circuit
(Searcy in 2001, DiCenzi in 2006, and Applegarth in
2010) predate Kholi.'® Further, the Board decision
does not discuss Kholi.'! Board and other Sixth Circuit
cases do not compel the result Garrett seeks.

Payne argues that Jimenez v. Quarterman, 555 U.S.
113 (2009) and Streu v. Dormire, 557 F.3d 960 (8th Cir.
2009) compel a finding that the limitations period was
not statutorily tolled while Garrett’s motion was
pending. The Court need not, and does not, rely on
these cases.

10 In an opinion which also predated Kholi the Eighth Circuit
Court of Appeals invited clarification of the nature of the motion
for belated direct appeal from the Arkansas Supreme Court. “[i]t
will help the federal courts in Arkansas apply AEDPA’s one-year
statute of limitations in the future if the Supreme Court of
Arkansas further clarifies” if the motion for belated appeal is part
of the ordinary appellate review procedure. Wright v. Norris, 299
F.3d 926, 929 n. 3 (8th Cir. 2002). While clarification from the
Arkansas Supreme Court has not been forthcoming, the Court
finds that Kholi amply clarifies the proper view of a motion for
belated direct appeal.

" In a later unreported decision, the Sixth Circuit Court of
Appeals made clear that not all motions are collateral petitions
tolling the limitations period. Citing Kholi, the Court noted that
filings which do not attack the underlying judgment would not
toll the limitations period. Fears v. Noble, 2018 WL 1401806 (6th
Cir. Feb. 14, 2018).
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In Jimenez, the United States Supreme Court
considered a Texas state habeas corpus petition which
resulted in the granting of a belated appeal for the
petitioner. The question was whether the granting of a
motion for belated direct appeal might change, or
reset, the date on which a judgment was deemed “final”
under § 2244(d)(1)(A). The Court found that the
granting of a motion for belated appeal restored the
pendency of the appeal, resulting in a new “final” date
of judgment. 555 U.S. at 120. The Court stressed the
limited nature of the decision:

Our decision today is a narrow one. We hold
that, where a state court grants a criminal
defendant the right to file an out-of-time
direct appeal during state collateral review,
but before the defendant has first sought
federal habeas relief, his judgment is not yet
“final” for purposes of § 2244(d)(1)(A). In such
a case, “the date on which the judgment
became final by the conclusion of direct
review or the expiration of the time for seek-
ing such review” must reflect the conclusion
of the out-of-time direct appeal, or the
expiration of the time for seeking review of
that appeal.

555 U.S. at 121.

Payne stresses the Jimenez phrase that granting the
motion for belated direct appeal restores the pendency
of the appeal. While Payne is technically correct, the
restoration of an appeal is not the issue before the
Court. Garrett sought but was denied his belated
direct appeal. Had he succeeded in his motion for
belated appeal, Jimenez dictates his appeal would
have been restored and the date on which his con-
viction became final would have been re-calculated.
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Thus, Jimenez provides an academic exercise on what
might have been if Garrett’s motion had been granted.
The answer is that, under § 2244(d)(1)(A), the pen-
dency of Garrett’s appeal would have been restored.
The pendency of his appeal is not the issue, however.
The relevant provision is § 2244(d)(2), and the relevant
question is whether Garrett’s pending motion for
belated direct appeal tolled the limitations period. A
clear distinction between the pendency of his appeal
and the pendency of his motion is necessary. The
narrow holding of Jimenez addressed the finality of a
conviction but does not answer the question regarding
the tolling effect of Garrett’s motion for belated direct
appeal.!?

Like Jimenez, Streu v. Dormire, 557 F.3d 960 (8th
Cir. 2009) is educational but does not address whether
an Arkansas motion for belated direct appeal tolls the
limitations period. In Streu, a Missouri petitioner filed
a motion for leave to file a belated notice of appeal of
the denial of his state postconviction petition. Streu’s
motion for leave was granted and he filed a notice of
appeal with respect to his postconviction application.
When he later sought federal habeas corpus relief, one
of the issues was whether the limitations period was
tolled by the filing of his motion for leave to file a
belated notice of appeal. The Court held that Streu’s
motion to reopen state postconviction proceedings was
“a properly filed application for State post-conviction
or other collateral review” and, as such, the limitations

12 Any temptation to suggest that Garrett’s motion for belated
direct appeal was not “pending” unless and until it was granted
runs counter to the proposition which began the Court’s
analysis — reliance upon the plain statutory language and the
ordinary meaning of the word “pending.” Upon filing, Garrett’s
motion for belated appeal was pending for twenty days until denied.
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period was tolled while the motion was pending. This
holding, however, sheds no light on whether Garrett’s
motion for belated direct appeal pauses the limitations
clock. Streu’s petition was clearly a postconviction
application fitting neatly in the statutory framework.
As a result, the Streu Court did not consider the
possible tolling effect of a motion for belated direct
appeal.

In summary, Wall v. Kholi, 562 U.S. 545 (2011),
provides the most useful framework for analyzing
Garrett’s motion for belated direct appeal and its effect
on the limitations period. Such a motion is not one for
“other collateral review” under the statute. Consequently,
Garrett’s motion for leave to file belated direct appeal
did not trigger statutory tolling.!3 4

13 The Court is also aware of an unpublished 2012 opinion
authored by United States Magistrate Judge Jerome T. Kearney,
where this Court declined to toll the limitations period after the
filing of an Arkansas motion for belated appeal:

In this case, Petitioner’s motions for belated appeal
did not toll the statute of limitations. Jimenez v.
Quarterman, 555 U.S. at 120 (a timely and successful
motion for belated appeal restores the pendency of
the direct appeal process); Young v. Hobbs, 2011 WL
1480312, at 3 E.D. Ark. Mar. 29, 2011); Shoemate v.
Norris, 2003 WL 23989923, at 6 (E.D. Ark. July 25,
2003) (holding “a motion for belated appeal does not
equate with an appeal. No appeal would be pending
until—and unless—the motion was granted.”). Thus,
the petition is barred as untimely.

Gray v. Hobbs, No. 5:10CV00218 JTK, 2012 WL 1648401, at 3
(E.D. Ark. May 10, 2012).

The Gray opinion reaches the same result as in this Finding
and Recommendation, but based upon a different approach.

14 Garrett also argues that the doctrine of comity requires this
Court to toll the limitations period based upon the mere filing of
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Equitable Tolling

The Court recognizes that equitable tolling may
provide an excuse for the failure to file a timely federal
habeas petition under some circumstances:

Equitable tolling is appropriate where extraor-
dinary circumstances beyond a prisoner’s
control make it impossible to file a petition on
time, or where a defendant’s conduct lulls
the prisoner into inaction. Id. The doctrine
applies “only when some fault on the part of
the defendant has caused a plaintiff to be late
in filing, or when other circumstances, external
to the plaintiff and not attributable to
his actions, are responsible for the delay.”
Flanders v. Graves, 299 F.3d 974, 977 (8th
Cir.2002). Equitable tolling is an “exceedingly
narrow window of relief.” (Citation omitted).

Maghee v. Ault, 410 F.3d 473, 476 (8th Cir. 2005). The
Court must determine if Garrett’s failure to file a
timely federal petition should be excused due to
equitable tolling.

Garrett contends he was diligent in pursuing his
rights and that he was lulled into inaction by the
Arkansas procedure for seeking a belated appeal. This
argument is without merit.

Garrett made efforts in state court, as outlined in
the timeline herein. Notably, he took some steps
toward a belated appeal in December 2019 and in

his motion for belated appeal. While the statute’s goal of pro-
moting comity, finality, and federalism is promoted by giving state
courts the initial opportunity to address claims and correct
constitutional errors, comity is not so broadly construed to cover
every filing in state court to toll the limitations period.



47a

March 2020. The denial of his motion for belated
appeal on April 14, 2020 concluded his pursuit of a
direct appeal well in advance of the expiration of the
federal limitations period. Garrett’s Rule 37 petition
was both filed and decided prior to the expiration of
the federal limitations period (filed on August 3, 2020,
and denied on September 17, 2020). Even assuming
that Garrett was under the mistaken impression that
he had to await decisions from the Arkansas courts he
still had time to file his federal petition in a timely
fashion. More importantly, Garrett cannot cite his
state court efforts to establish diligence regarding the
filing of his federal petition because he could have
protectively filed his federal petition while proceeding
in state court.’® See Pace v. DiGuglielmo, 544 U.S. 408,
416 (2005), and Gordon v. Arkansas, 823 F.3d 1188,
1195 n.4 (8th Cir. 2016). Though Garrett may be
credited for some state court efforts, he did not exercise
the diligence required to warrant equitable tolling. A
petitioner must make “good use of the time available
to him within the limitations period . . . to justify
equitable tolling.” Coulter v. Kelley, 871 F.3d 612, 623
(8th Cir. 2017) judgment vacated, appeal dismissed,
876 F.3d 1112 (8th Cir. 2017).

In addition, the Arkansas procedure for seeking a
belated appeal did not lull him into inaction that
excuses his tardy filing. Garrett does not expand

15 In Arkansas, a motion for belated appeal can be filed within
eighteen months after a conviction. A federal petitioner could
therefore file a timely motion for belated appeal in state court
after the expiration of the federal limitations period. A petitioner
claiming diligence under those circumstances would not be en-
titled to equitable tolling since he neglected to act in federal court
during the limitations period. See Painter v. Iowa, 247 F.3d 1255
(8th Cir. 2001) (no limitations period to toll after the one-year
period has run).
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greatly on this argument. The Arkansas procedure is
not inherently deceptive. In addition, the eighteen
month time frame in which to file a motion for belated
appeal does not lull a petitioner into inaction. There is
no shortage of post-conviction and collateral proceed-
ings in Arkansas and elsewhere, and there is no
requirement that the time limits with these proceed-
ings mirror the one year federal limitations period.
The available time frame in which to file the motion
for belated direct appeal is not a factor which activates
equitable tolling.

Garrett next argues that Holland v. Florida, 560
U.S. 631 (2010) works in concert with Martinez wv.
Ryan, 566 U.S. 1 (2012) and McQuiggin v. Perkins, 569
U.S. 383 (2013), to equitably toll the limitations period.
Equitable tolling was warranted in Holland because
the court-appointed attorney for the petitioner failed
to file a timely federal habeas corpus petition. The
petitioner’s diligence was demonstrated by repeated
letters to his attorney, which typically went unanswered,
as well as legal research performed by the petitioner
and letters to the Florida Supreme Court. Both the
attorney’s failures and Holland’s efforts extended
over the better part of five years. Notably, Holland’s
attorney also provided blatantly incorrect advice about
the running of the limitations period. Noting that a
“garden variety claim” of attorney negligence would
not warrant equitable tolling, the Supreme Court
found Holland’s attorney’s misconduct to be egregious,
satisfying the test for equitable tolling. 560 U.S. at 652.

To the extent that Garrett relies upon Holland to
establish equitable tolling, this argument is without
merit. Unlike in Holland, Hooten’s acts and omissions
did not extend throughout the limitations period.
Hooten’s interaction with Garrett concluded around
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November 1, 2019. Also, Garrett’s diligence did not
match that of the petitioner in Holland. The result is
that there was no causal connection between Hooten’s
behavior in September-November 2019 and Garrett’s
inablity to file his federal petition in a timely fashion
on or before October 8, 2020. To the contrary, Garrett
could have filed a timely federal petition in spite of
Hooten’s withdrawal from his criminal case.

It appears that the general notion underlying
Garrett’s argument regarding Holland, Martinez, and
McQuiggin is that the doctrines espoused in Martinez
and McQuiggin excuse some types of procedural
defaults and they should likewise excuse a petitioner
from his failure to timely file his federal petition.
The Court understands Garrett’s arguments as an
invitation to extend Martinez and McQuiggin because
Hooten’s acts and omissions produced a result worse
than the result in Holland.

Garrett’s argument fails for two reasons.

First, these cases, both dealing with procedural
default and not with equitable tolling, are exceedingly
narrow holdings by their own terms. The Martinez
Court emphasized it was recognizing a “narrow exception”
whereby cause for procedural default might be shown
by proving inadequate assistance of counsel at an
initial postconviction proceeding, and the McQuiggin
Court stressed that the actual innocence exception it
was recognizing might overcome a procedural default
but the exception would be “rare” and seldom met.
566 U.S. at 9, and 569 U.S. at 386. The admittedly
narrow nature of these cases render them unsuitable
candidates as a foundation for expanding the doctrine of
equitable tolling as urged by Garrett.
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Second, the Eighth Circuit explicitly rejected the
argument that actual innocence should warrant
equitable tolling because it excuses some procedural
defaults. See Flanders v. Graves, 299 F.3d 974 (8th Cir.
2002):

Petitioner argues that [the doctrine of actual
innocence], which excuse[s] some types of
procedural defaults, should likewise excuse
his failure to file his petition within the period
fixed by Act of Congress, a failure which he
characterizes as a similar “procedural default.”
We cannot agree with this assertion, at least
as a broad concept. We are dealing here with
a statute. It is our duty to apply statutes as
written. The statute fixes a one-year period of
limitations, and says nothing about actual
innocence, even though other parts of AEDPA,
enacted at the same time, do refer to this
doctrine. Compare 28 U.S.C. § 2244(d)(1), with
28 U.S.C. § 2244(b)(2)(B)(ii). It is not our place
to engraft an additional judge-made exception
onto congressional language that is clear on
its face.

299 F.3d at 977. The Court also notes that Garrett does
not argue actual innocence in this matter.

In summary, equitable tolling is infrequently appro-
priate, and requires extraordinary circumstances
beyond a prisoner’s control which made it impossible
to file a petition on time. In addition to alleged errors
made by Hooten and the trial court, Garrett made
unfortunate choices in navigating his way through
state court proceedings. There were, however, no
“extraordinary circumstances beyond [his] control that
made it impossible for him to file a timely [federal
habeas] petition, and nothing in [the state’s] conduct
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can be said to have lulled [him] into inaction.” Cross-
Bey v. Gammon, 322 F.3d 1012, 1015 (8th Cir. 2003).
See also Shoemate v. Norris, 2003 WL 23989923
(E.D. Ark. July 25, 2003) (pro se status, lack of legal
knowledge or legal resources, confusion about or
miscalculation of the limitations period, or failure to
comprehend the ramifications of previous postconvic-
tion actions are inadequate to warrant equitable
tolling). Equitable tolling does not apply in this case.

Conclusion

A number of issues are not before the Court. For
example, should Hooten have filed a notice of appeal
on Garrett’s behalf? Should the trial court have
appointed substitute counsel for Garrett’s appeal?
Should the Order granting Hooten’s motion to
withdraw have been served on Garrett? Was Garrett
entitled to a direct appeal with the assistance of
counsel? On what basis did the Arkansas Court of
Appeals deny Garrett’s motion for belated appeal? And
unfortunately, these questions cannot be addressed in
this matter.

The precise issues before the Court are whether
Garrett filed a timely petition and, if not, whether his
untimeliness was excusable. Garrett’s petition was
untimely, and neither statutory nor equitable tolling
excuse his tardiness. As a result, the Court recom-
mends that the petition be dismissed as untimely and
the relief requested be denied.

Pursuant to 28 U.S.C. § 2253 and Rule 11 of the
Rules Governing Section 2554 Cases in the United
States District Court, the Court must determine
whether to issue a certificate of appealability in the
final order. In § 2254 cases, a certificate of appeal-
ability may issue only if the applicant has made a
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substantial showing of the denial of a constitutional
right. 28 U.S.C. § 2253(c)(1)-(2). The Court finds no
issue on which petitioner has made a substantial
showing of a denial of a constitutional right. Thus, we
recommend the certificate of appealability be denied.

IT IS SO ORDERED this 25th day of May, 2022.

/s/ Patricia S. Harris
UNITED STATES MAGISTRATE JUDGE
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APPENDIX E

IN THE CIRCUIT COURT OF GARLAND COUNTY,
ARKANSAS CRIMINAL DIVISION

No. CR 2018-670-IV

STATE OF ARKANSAS

Plaintiff
VS.
HARL GARRETT
Defendant
ORDER

The above referenced case was presented to this
court on Petitioner’s Rule 37 Petition filed in this court
August 3, 2020. The Sentencing Order in this case
was filed in this court August 28, 2019. Petitioner’s
conviction for Sexual Assault in the Second Degree
was the result of a jury verdict on August 27,
2019. Petitioner filed a Notice of Belated Appeal on
December 16, 2019. By Formal Order of the Arkansas
Court of Appeals in their case number App CR 20-191
Appellant’s pro se Motion for Belated Appeal was
denied on April 15, 2020.

THE COURT FINDS the Rule 37 Petition is
untimely filed as it is filed more than sixty (60) days of
the date the appeal was dismissed. ARCrP Rule 37.2
(c) (ii1)). THE COURT FURTHER FINDS the Rule 37
Petition is untimely pursuant to ARCrP Rule 37.2 (g)
as it was deposited into the mail at the Grimes Unit of
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the Arkansas Department of Corrections on July 17,
2020 and this date is beyond the sixty (60) day time
limit as well. This court cannot grant relief on an
untimely petition.

THE RULE 37 PETITION IS DISMISSED WITH
PREJUDICE

/s/ Marcia R. Hearnsberger
Marcia R. Hearnsberger
Circuit Judge

DATE 9-19-20

Distribution:
Prosecuting Attorney (via E-Flex)

Hari Garrett, ADC#174125
300 Corrections Drive
Newport, AR 72112
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APPENDIX F

FORMAL ORDER
STATE OF ARKANSAS )
) SCT.
COURT OF APPEALS )

BE IT REMEMBERED, THAT A SESSION OF
THE COURT OF APPEALS BEGUN AND HELD IN
THE CITY OF LITTLE ROCK, ON APRIL 15, 2020,
AMONGST OTHERS WERE THE FOLLOWING
PROCEEDINGS, TO-WIT:

COURT OF APPEALS CASE NO. CR-20-191
HARL GARRETT

Appellant
V.

APPEAL FROM GARLAND COUNTY
CIRCUIT COURT - 26CR-18-670

STATE OF ARKANSAS
Appellee

APPELLANT’S PRO SE MOTION FOR BELATED
APPEAL IS DENIED. APPELLANT'S REQUEST
TO PROCEED IN FORMA PAUPERIS IS MOOT.
SWITZER, J., NOT PARTICIPATING.

IN TESTIMONY, THAT THE ABOVE IS A
TRUE COPY OF THE ORDER OF SAID
COURT OF APPEALS, RENDERED IN
THE CASE HEREIN STATED, I STACEY
PECTOL, CLERK OF SAID COURT OF
APPEALS, HEREUNTO SET MY HAND
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AND AFFIX THE SEAL OF SAID COURT
OF APPEALS, AT MY OFFICE IN THE
CITY OF LITTLE ROCK, THIS 15TH DAY
OF APRIL, 2020.

/s/ Stacey Pectol
CLERK
BY:
DEPUTY CLERK
ORIGINAL TO CLERK
CC: HARL GARRETT
DARNISA EVANS JOHNSON,

DEPUTY ATTORNEY GENERAL

HONORABLE MARCIA R. HEARNSBERGER,
JUDGE
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APPENDIX G

[ 1qIyxy spuapuodsay

# 3se) 01 40 #3suayp o1 WaNouo) |- 3A1NIASUOT) [T unJ [[Im 32U33Ua5

(urejdxa ‘sauljaping wouy aunpedap 10 g4 NN L T# S8y 104) # Suneaei88y o # BuneSiin uoseay ainuedag

0 mu:mupmm aAndwnsald ayl mojaq/aaoqe syjuow Auew moy 33els ‘|euciiesng i V/N A ON ' SaA =
yog jeuonisodsiq jeuoneing — ainuedaq aduauag ainpuedaq e si a3uauas
Aanl unod [ Aqg asuayo 13ss3) Jo A3|InS punoy sem H 243pUa1u03 OjoU |
Aunf V. wnos — Aq pasuajuas g jewy Aunl e ye Ayin8 punoy sem 7 Ang 7] J0 1No3 3y} 03 Apaaap eajd |
Aunl = unos — Aq paouajuas 53 unod ay) Aq A1in3 punoy sem ] 219pu3u0) OjoU [
- o “Aunle Aq pasuajuas sem pue eajd e pasajua [ | Ayin3 7 jo eajd pajenodau [
BYl0 = 01 Juensind pasuajuas sem [

e paJajua AjBuimouy
‘bas 13 TOE-€6-9T |7 Juepuajaq pue Ajjuasijs1un ‘Ajlueunjon Juepuajag

Jluedsiq UMOUNUN [5] J3Y)0 (| JSpue|s|dyided [ | aewad A | [ON A SaA [ | swiaIA 3diyninl]
uedLIBLWY SAIEN W ueisy ] yeg T oeuym A Aduyi3 g aoey e ] X3S 01 a8y TW/N T UOIBULIOJU| WIIIA

(p) P[] @ (e[ yeaq [ dOM1 [ | [ BYyI0

uoI31235qNs ‘TOS-b- S VIV Ol juensind ‘J3puayo [enyqey e se pasuaiuas sem ..Emﬁ:&mn_ syuow Q SIS

BAINIASUO) | ua.LNIU0) [ unio3si GrcwEwu:m:cM Sijuow 0 uoneqoid
¥y 0l Em:ﬂﬂa ‘sypuow = PaJuByUD SEM DUSIUIS ok re PRROc
. prerAyud [ sues) pnf ] 0QV (A

syaw shep :3wn 3e)s UawWauLuo 4o pouad A paiuedwodde SiS Jo uoneqod §| ~ 32uauas Juepuajaq
3sUBYO 3y} MWL) 03 pauIdsuo) [7] pawdios (5]  paydwany [ Juepusjaq I 51UN07 40 JAQUINN
UOIIUES BANBUIRYY [A]  J33U3) SUONRIDLIO) ANUNWWO) [A]  Syluow 7 0} ¥z JO 32UBJUIS UOSLY [A] 2JUajuas aAndwnsaig
nplary 2 9[A V[ | A[] . _ - [2A3] T 31025
" uoneoyissep) asuayg | YOMBIOIA [ PSIN [ Auopj (A SISSUSHO | 9 ssausnouas | 0 AJ01SIH [eunLD
ON [A S3A [ UOEI0A3Y §|S/UONEqD.g ON A S3A uN0) 1UISIq Woy [eaddy 1, 1/€ a1eQ asuayo
PORINDIY[F]  PIsSILSIQE]  PIsSOIJDION[E]  SBM3SUIHO | 5o, 78ppO0NYD NLV €0T-41-S @8ueyd SUQ # VIV
AI-0£9-8T0TZ # 3se) (13yeasay) pue 100Z/€1/8) mm_m_mum_D‘Q_‘.._Ouum JHL NI LTNVSSY T¥NX3S .|mN._”-¢._”-m 3susyQ Jo MUEN \\t VIV

~ ON [A] S3A[] ~ |35un02 03 18U JO JSAIEM JUSS1|[33Ul PUE SUIMOUY ‘AIEIUN|OA B SpEL JUBPU3}3Q

“MO|2q UMOYS 35U3440 YIB3 uo w.m_m_umnm w3} 3y} 404 (")°'Q'Y) uo1da.I0) JO Juswpedaq Sesuey 3y} 0} PaJuajuas
S1lUepusySQ SYL "PISSISSE )02 LNOD pue ‘pains| ssuly ‘pajesswnua afieyd yies uo juepuajaq 3y) 1sulede palslus Agsuay sl uondiauod jo (A
"SUOIIB|NB3J pUe S3|NJ (7)"D°@) UO0I3I3140D) AJUNLWILIOY JO JUaWIeas( AJSIIES 0] ainjiey
10 suonejoiA Joj uoisuadsns/uoileqoud o suoipuoI 3y} apise 135 Jo adueyd Aew pue uoisuadsns/uoneqoid jo pouad ay) Suunp uonaipsunf
SUleJaJ LUNO) 3Y| "SUORIPUOI 350Y) BUBJOIA JO S3JUBNDAsSUOI 3y} Spuelsiapun pue uoneqoud uo Juawade|d Jo/pue 33uauas 3] JO SUOKIPUOI
341 JO paSIApE SEM JUBPUI3( "PISSISSE S1S0I LNOD pue ‘paIA3] sauly ‘pajesawnua a8ieyd yosea uo Juepuajag ay) 1suiede pasajua Agasaysi ||
:uawBpn( e ‘pasunouo.d aq Jou E:oﬁ awdpnl Aym ‘paisanbau se quepuayag ayl Aq :305 asned |e8a) ou Buiaq Em;._.

co_umnohn uo jJuepuaja( ay) saoe|d pue mm:ﬁmmuoﬁ 13yuny siagap Emv:&wo 3U3 JO JuU3SU0I 3y} ﬁ:s pue 3jin3 jo Juawspnle

Suuajua Jo 318 jo Suipuy e Supjew INOYIM ‘UNOJ SIY} [ 10 “bas 12 T0E-£6-91 WOV oluensing | |
) - V/N  wouysapy
ON [A] SBA T anuap o aduey)
[ eSoid [ | pawioddy [ ‘ o
Jspuajaq qnd || 3leaud (A usjooH uag  Asusony sjuepuajsq
S3UOf uUoy Aindag/Asuiony Bunndasoid
dweis aji4 1281aqsuieay ensep aspnr
[ - v/N 3suayQ Jo 2wi] je sness uoisiuadng
i Jlueasiy [ :_‘socxo: (@] BYI0 [ Japuejs| Jy1ded §] | T
UBJLIBWY 3ANEN (] ueisy = ¥eig AUYM (A AM2IUYI3 R STy 08TETY #QIS
[ suno) jo | ajewaq [ o . - [IW 35114 5€7]
1 Jlaguinp |ejoy 3N A X3§ 3m.m\o._”\._”._” a0a ua||y |JeH Msuen juepuajag

“BUDUB)USS 3103 JUSLWI]ELS € HEW 0]
Y31 ay3 jo pue ‘syySu ssoyy uodn ead Aying e jo 1Paya 3y} Jo ‘sySu [eS3| puejeuonnyisuo) Jo ‘(s)aBieyd

3y} JO aInjeu 3y} Jo PasIApe Sem “LNo) 3y} 2102q paseadde Juepuajeg 3yl 6107/LZ/8 ug
NOISIAIO ¥ 1MISIATVIDIANT 3583 yauaaiysiz
sabed G : y0a3810 ‘SYSNVHY ‘ALNNOD PUBLED 30 1¥NOJ LINJYID IHL NI

029-81-409¢
1€:00:7} 82-Bnv-6102 ¥3QY0 ONIDNILN3IS

381D HNOD INOUID "0 PUBED ‘dYid dluuesr
1NoDH HNoay Ajuno) puepes

FHATRORYISBELE Tz/52/T0 Pald  2-TT WBWNK0Q  HSd-ddT-252T0-A-02: 95€D




Oju| |euoIpPPY
- aameuSis
agpnrunaa)

1a81agsuleay enJeyy  BWEN Juld
:21eg

ainjeus

ssuoruoy SWEN Julld :aumeusis
~0 H QWQ\W;%\.W :91eg \Eznmn_\.»wc._ctd. gunnoasoud
S = = —— N — =
ON [A S3A[] 22D 03 a1ep Wodad 1oy 1821440 uoneqoid )@ 01 Lodal |eys Juepuasq
JQv 03 Wodsueny [A| D) 0} [elia)a 104 Apoisna axel ] iel Ayunoa o3 Juepuaap ayl podsues ] - 03 P243pJo Agauay si yuays Ayuno) ayy
$ puog |eaddy ON[] S3A[A SIHOIY 31V T13ddV 40 QIWHONI SYM LNVYANI3a
ON T saA W payoeqe s| yoday Loys m_hou:umwm_.i 3y} jo Adoo ¢
ON (A SaA [ paydelle si uonewojul SuldUIUSS UO UDIIESIIS3AUI 30UBlUSs-3.d 3y} JO Adod ¢
weiSoid unod Snup e e i o
pajies Ajsnoinaud sey Juepuajeqg || ON [A] S3A | "paydene aie uoneqo.d Jo uonisodsip JO SUOIPUO)
SIS [ ] NOILVE0Yd | ] VT ALNNOD [ 933:( ] pazuoyiny J3jsuel] “uwpy Qv [ 20V (A  ‘OLA3NDISSY SI LNYAN343d
ON [A] S3A [] dOM1 [] & ] ove ‘syjuow uj T shepuj
91BQ UONNIaX] B1BIS ‘SBA I Ajjeuad yieaq S3SN3440 1TV ¥O4 Q3IAY3S 39 OL IWIL TVLOL 11a3¥D INILTIVT
ON [A S3A | || ON[A|S3A ] "pa|eas SpJoJaJ J3Y/s1y aney 0} 3|qiSiS 24 ||eysS JUBpU3}BP 3y ‘1Y JuBWYSIUNg AJunwwo) o} Juensing
ON [A S3A ] "uoI393.1407) Ajlunwiwo?) jo Juswpedaq ayl o Jajsuesy [epipnl e sispJo Agasay 1no) ayL
paiddy uonoipsunf ON A seA[] "12Y Juawysiung
SJIUSAN[ P3pU3IX] Ajunwwo) 3y} Jo suoisinoid 0] Juensind paJualuas Si pue (5)asusyo 1381e] e JO PIIIIAUDD SEM Juepu4aQg
00°0SZS 3234 J3pusyQ X3S
‘(s)4@quinu 3sEI pUE (5)3weu is1 "AIng 000575 (Woag urejtx3) 930

punoy sem oym (S)IUBPUISP-02 YUM |BISASS pue JUIOf S| UonNIIS3Y |

"uoRN}IIsad Jo JuswAed ysijgelss 00°0$ 234 Asuiony J3pusssq gnd
03 LNOJ 0} WIN3aJ 3N JUBPUSJ3( JUSWISULUOD Wol) 35e3ja. uodn [

- 00°0% (Szs) @34 J9sn Japua4eq 2iqnd

024 ‘seuld

*)'Q'Y Wouy aseafa jo shep UIy3Im apew g Isnw syuawAed ]
— — 00°0% 334 pun4 123ud) A2e20ApY S,UBIP|IYD

40 suawielsu] [ -
Al1e1paww) ang suua| 00°0SZ5 (05z3) 24 3jdwes yNQ

g

00°0% (5ZT%) 234 Juawssassy aw) Snig

uounjysay ’

00°0%S (0z$) s924 ulpy/Bunjoog

[Ayoud JuawAed pue saweu anig ‘sauepyausq ajdinw ] o} 3jgedey 00°£L10°Z$ =t

uonNMIS3Y 00°0STS 51507 LINO)

TOT-LT-TT VIV c_n.__u,_umun m“mw Hu R0 ] ravaw A Awpedrae[]

TOT-LT-ZT VD wu — R L
. y ) d

Snup e jo Aying payeipnipe uaaq sey uepuaseq # :me‘m‘m_ L aD_n_ B aney 0} palapin St LepUIR

aw) Snug ON[] SeA[A "€0TT-ZT-ZT VIV

. ul paulap se asuayo 1eadau 1o asuayo SuiAyjenb e jo Aying paiedipnipe uaaq sey Juepuageqg

sasuayo SuiApjenp / sjdwes yNGg

A — ka
s)iagquinp ase o 53

“Jagquinu asuayo Aq Juepuaja@ ayl 01 WIDIA 341 JO Sp N == N .m%m.nE:c>mwmw ,-u
N o, s s s ek i m_\ Joud 151] “saA §) “1aquinu 3sed s)esedas e Japun 3sulayo x3s Joud e jo Aying pajedipnipe uaaq JD
Ajsnoinaud sey pue uonessidas SuLinbal asuayo ue jo Aying paledipnipe usaq sey juepuajaqg —

JSUIYO BY1 JO # VD'V BUYI SIS SAAY | . ON A SOA m,

ON [A] S3A [ ] 'QT6-ZT-ZT V'V 01 1uensind ) 'y AQ paleusisap AM[I2e) B 18 UOIEN|BAS
‘3SUBY0 Pale|3l IUI|OIA-D1IS3LWIOP ue 0813pun 0] paiapJo §1 pue uosiad snosaBuep Ajjenxas e aq 01 padajje sl Juepuajaqg M,-

m.

—

W

B ylm pasieyd AjjeuiS1io sem Juepuajag ONA SaAT
- - ON A SoA £06-7T-ZT V'’V Ul paulap se asuayo xas pajeaesS5e ue palliwiLod sey Juepuaag
o B R e
"£T0Z 40 €8S 12V J3pUN GZ§ JO 51502 LN0OJ |[euoilppe N[ A 12
Aed 1snw pue 3sualj0 pale|al IIUI|0IA-I1ISIWOP "934 JapuayQ xa§ Auolepuely 3yl Aed pue w04 uoneslsiSay JapuayQ xas ay3 233|dwod Jsnw
e jo AyjIn3 pa1edipnipe uaaq sey juepuajsq pue uonessiSas sapuayo xas Suuinbas asuayo ue jo Aying paiedipnipe uaaq sey JuepuajQ

SasuUaYQ IIUI|OIA J1Isawoq SasUAYO X3S
H I 3

US|V JBH ‘119110  :3WEN [|n4 S,1UBpuUa}a(

Gjogabed Tg/Sg/TOPald  g-TTWawNnood HSd-Hd1-252T0-A-0Z:1 9seD



59a

VdJO-C629E BRIM

1005-289-10S
L0Z22L Yv Mood amn
902 aung "joude) 1se3 1oL
NOISSINWOD DNIONILNIS SYSNYMHY
:0] papsemiod ag wiod sy JO AdoD v 1ey] 1senbay am

abuey eouslues sandwnseid gousues 81005 CLCR]
ubiy Mo sandwnsald KoisiH ssausnouas 8susy waund
——————— O-_I ———————
¥ZJQY/2DD/SVY 0 9 GelL¥L-G
JONILNIS 3AILIWNS3Yd 40 NOLLYTNDVO
U rDON [ puog {] esesjey dwal {] uolsuedng uosld I1S0d / 8|0Jed 0 sis/uonegoid
0 quiod | ppe 'asusyo JUaLN3 ay Jo swi ay) 18 uoisiuedns Apojsno jo adf) Aue uo sem Japuayo j| 'sMels Apoysno
(uiod sjoum isarean
0] umoQ punoy) — PR .m
SINIOd AHOLSIH .
IYNINIED IV10L R 4
- e
LIS - B
0 Ea s B 1 |
{1 jo wnuwixep) ajeq esuayo suogesipnipy ejusanp
sjuiod
snyels Apojsn) = .
- . S — .y
— -
0 [
(2 jo wnwixep) — - — 3
SjuI0d apueAnp '
aleq asuayo SIOUBAWAPSIN ¥ SSBID JINPY
o o S
0 %
(1 30 wnwixep) ¢
SJuIod JOUB3WaPSIK
v SSelQ I z
~ i
‘ Al SjansT seluojad 1npy
O S
A -1518A87
sjuiod Auoje4 v
o i
E— 4
0 , S |
X - 1A S|BAgT X-IA S|ea87 sewojed inpy
sjuiod Aucied Sjuog a1eq dsia |ona 8L 8sSuBjO

uogepanes (J Aoendsuog (] dwasuy O

S8suUsO AN UPM SUONJIAUCD

sasuayQ Joud [euoppy Wodey o}
o4 80 — sasuayQ aidynpy D

payoeny Juswsjddng AioisiH [eulWLD (]

18P0
souor vow| L+02/10/902102/10/€0 | GCL-¥L-G | 551650 puz ynessy fenxas
wuo4 Bugsidwon uosiad asuayQ 10 ajeq # a1njelg asualo
puepeD AI-0.9-8102
Auno) # 8SBD 1INDAD _\/_ yreL/0L/LL C@:( ._.._m_l_ n“—“_.m.:mo
J6OUSHIOM JO 8180 ~ 08lElbsrars x8s uuIg Jo 81eQ (aippI ‘15115 '}SE7]) BWEN JBPUBLO
LIFHSHHOM AHOLSIH TVYNIWIHO
NOISSINWOD DNIONILNIS SYSNYMHY
. GJogabed Tg/SZ/TOP3lI4 Z-TTUBWNI0g HSd-Hd1-252T0-AI-0Z:77 9sed



Andaq 1o Aauigpy Bulin id

abpnr ynouip

—— 4 3INDIS a3NoIsS
leuy Anp ueyio (%)
"SWILD [B22U0D 0} suoy3 ()
"uoIsiA
-1adns Japun a|Iym JONPUOISIW [BUILLLID JUS]SISIDd ()
‘asea|al |eujald uo a|1Iym AJANOE [BUIWULID MBN 0
‘pajnoaso.d Jou JO PASSIWSIP SIaM SaWUD
Jayjo ‘eg(d 1s8jUu0) ON Jo AyIng e o} juensing ()
Jayl0 0 pJooal joud snousg ()
‘pJo2al Joud ‘jewiuiw 1o ‘ON 0 'S9SUSYO JB[IWIS JO PI023l Joud ()
“JONpUO? [BUILLLID ‘asnqe
1sed yum pajernosse swa|qoid yiim [eap 0} spoy3 () joyooje Jo Brup 03 wnyal 62 ‘Jonpuod [eulwLd
0} $2)NQLIU0D Yoiym uisned Joineysq jo uoljaday ()
‘Aynouyip uonegoud 1o sjosed Joud oN ()
"SaSUBY0 [BUILULD JB[IWIS Ul JUBWSA|OAUI Ju)siSiad ()
‘Aiged|no paonpal jo
SAIIEDIPUI ST 1IN 3SUSSP B 3)N}IISUOD 0} JuaIdIynsul "aWLo 3y}
s1 yaiym (uonepielal [ejuaw “6-a) Ayoeded 10 awn a3y} je sjosed Jo uoneqold uo juepuajeg ()
|EjuaW PaysIuIWIp JO Jusjul [BUIWLID PSUIBISNS JO
yoe| Jo AJISsadau ‘ssainp ‘|eMEIPYLIM JO 82USpIAT () "SJUapIoUl JO SWdIA a|diNw
Buiajoaul awD B 10} uondIAueD 3lbuls e st a1sy ] ()
‘(Riossaooe anissed
“6'2) aposida |eulwLD Ul JUBWSAJOAUI |Blaydiiad () "alWlId 8y} Joj dljsus)oeIeyd ueyy
1e1ea1b A|lenuelsgns Aunful jleuosiad pausieaiyl
"¥SU JO wiey ay) Jo Aunlur jeuosiad ‘sso| Auadoud jo saibaq ()
azIwiuiw o) Jojesadiad Jo ped uo poye |eads ()
"s2Iyle |euoIssajo.d
"awLD 8y} Joj d1jsualoeleyd paziubooal 1o 3snJ} 21jgnd jo uonised Jo uone|oIA ()
uey; ssa| Ajlenueisgns Aunful jleuosiad pausiealy)
Jo Aunlul jeuosuad ‘sso| Auadoud jo aaibag O ‘0s 0Op 0} pajie} pue Auadoid
uinjal Jo uoneledal ‘uonnyisal axew o} Ajqy ()
"(Buouajuas Ag os op 0} pasinbal alojaq
Apenaiped)uoneledal 10 UOIINYIIS3) 8)ELW 0] LOYT 0 (018 ‘BunoA Aian
‘paddeaipuey ‘pabe) siqesauina Auenoiped aiem
‘AjAnjoe [euiwLD J8YJ0 JO uonn|josal SWIOIA 3y}l MOUY 0} UOSEal pey JO mauy jJuepusjag ()
ul sapuabe sonsnl jeuiwLD Yum uonesadoo) 0
(S)wipoIA 1o ($9)SSSBUYM PJEMO) S2US|OIA 1O 1Baly | ()

"aposida |euIlLID 3y} 0} PIINQLIUOD
wnoIA AQ 19NPUOISIL JBY) 80UBPIAS JBY)0 10
aa1Bap |enuelsgns 0} swud ay) paxoaold (S)wnoip

ONILVOILIW

0

‘aposida |euiwd
ay} Buunp uodeam Aue jo asn Jo uoljanpold

ONILVAVEOOV
'SHOL10V4

"slewsa} plo Jeak g B yyim 10Bjuod [enxas ul pabebus Jap|o 1o pjo sieak g| Buiag uepuajeg S1OVH JHL 40 AHYWINNS

puepeg "ALNNOD

0

NI-0/9-8102 ‘#9seD

AnUa 08LELY ‘# AIS ug|ly ‘HeH ‘Nelies awep sjuepualaq
© (e661°ddng) (2) 2 (1) (D) €L1-22-21 § v'D'V 0} Juensind papiaoid s uolewloul iy
GJo 7 abed  TZAFQNEFNOOYIZ A0 LNREMOBEPHS SEGLGAFSEHE 0-10-0Z 7 9seD



6la
[GREAT SEAL OF THE STATE OF ARKANSAS]

Arkansas Judiciary

Case Title: STATE V HARL A GARRETT
Case Number: 26CR-18-670
Type: SENTENCING ORDER

So Ordered

/s/ Marcia Hearnsberger
HON. MARCIA HEARNSBERGER

Electronically signed by MRHEARNSBERGER on
2019-08-28 14:00:36 page 5 of 5






