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 Brief of ICLE in Support of Petitioner 1 

INTEREST OF AMICUS CURIAE1 
The International Center for Law and Economics 

(ICLE) is a nonprofit research organization that ap-
plies economic analysis to legal questions, with partic-
ular expertise in competition, intellectual property, 
and digital markets. ICLE has participated as ami-
cus in earlier stages of this litigation, including the 
original appeal, the ensuing rehearing and certiorari 
proceedings, and the appeal from the district court’s 
contempt order. Its scholars have written exten-
sively about platform competition, investment incen-
tives, and the consequences of judicial error in evalu-
ating business conduct. 

SUMMARY OF ARGUMENT 
The 2021 injunction required Apple to allow devel-

opers to communicate with customers about alterna-
tive purchasing mechanisms, including through links 
within their apps. It established no commission rate 
or method of calculating one. App. to Pet. for Cert. 
166a–167a. The Ninth Circuit nonetheless found a 
limit on “prohibitive” commissions in the injunction’s 
spirit, even though “the text of the Injunction does not 
address commissions at all.” App. to Pet. for Cert. 
34a, n. 9. 

The injunction rested on a finding of informational 
harm to consumers—that Apple’s antisteering rules 
—————— 

1 No counsel for a party authored this brief in whole or in part, 
and no party or counsel for a party made a monetary contribution 
intended to fund its preparation or submission. No person other 
than amicus and its counsel made a monetary contribution to the 
preparation or submission of this brief. 
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prevented consumers from making informed choices 
because they were left ignorant of non-Apple purchas-
ing mechanisms. Apple’s revised guidelines allevi-
ated that harm by allowing developers to inform users 
within the App Store of external payment alternatives. 
Apple also imposed a commission on those external 
payments. 

The contempt order then treated the commercial at-
tractiveness to developers of external purchasing as 
the measure of whether the informational harm had 
been remedied. A commission can affect developers’ 
willingness to offer links and thus the information 
consumers receive. But its effect on developers’ in-
centives does not, by itself, establish whether a lower 
commission would improve competition and consumer 
welfare. The injunction left Apple discretion to de-
termine compensation for the services it continued to 
provide, and a commission did not violate the order 
merely because a lower rate would have been pre-
ferred by some developers. 

A business required to change its conduct must still 
decide how to run its business. When an injunction 
leaves several permissible ways to comply, choosing a 
compliance mechanism that also preserves the most 
revenue is still compliance. The firm need not prefer 
an alternative because it is less profitable, and its de-
cision to compare the financial consequences of avail-
able choices is entirely ordinary. The contrary ap-
proach would make the sacrifice of revenue a test of 
obedience even where an injunction imposed no such 
requirement. 

Apple faced a practical question in determining the 
exact terms of compliance: how to collect 
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compensation for services that developers continued 
to use when a user followed a link-out and paid else-
where. Preserving that compensation is not incon-
sistent with the obligation to enable developer com-
munications, and, indeed, doing so furthers the com-
petition the obligation was intended to promote. 

The underlying California Unfair Competition Law 
(UCL) judgment makes the competitive effects of com-
missions particularly relevant. The UCL reaches 
conduct beyond completed antitrust violations, but 
the standards applied in this case remain concerned 
with harm to competition and the benefits of the chal-
lenged conduct. A court invoking the competitive 
purpose of an injunction must account for the procom-
petitive effects of the defendant’s conduct, including 
its role in sustaining valuable services. Because 
those services require financial backing, it does not 
further competition simply to equate a larger finan-
cial advantage for developers with a better competi-
tive outcome. 

An external payment changes who processes a 
transaction. It does not eliminate the software de-
velopment, distribution, and access to users that 
helped make the transaction possible. Commissions 
provide a way to finance the development, provision, 
and ongoing improvement of those services while al-
lowing developers to enter with low initial charges 
and pay more as they succeed. They can also prevent 
developers from free riding by avoiding payment for 
valuable platform services simply by moving the final 
purchasing step elsewhere. Consideration of these 
functions is essential to evaluating a remedy intended 
to promote competition. 
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In finding Apple’s commission prohibitive, the 
courts below relied heavily on the conclusion that de-
velopers’ outside transaction costs exceeded the al-
leged three-percentage-point difference between Ap-
ple’s in-app and link-out commissions. App. to Pet. 
for Cert. 20a, 136a. That comparison may be rele-
vant to assessing the competitive effects of a chosen 
commission, but it does not establish the value of Ap-
ple’s contribution. Nor does it capture the full range 
of reasons other than short-term cost that a developer 
might choose another purchasing channel. For these 
reasons, increasing use of that alternate channel will 
not necessarily promote competition. A rule that en-
courages migration by limiting compensation for ser-
vices still supplied can reduce the resources and in-
centives to provide those services, ultimately harming 
competition and consumer welfare. 

The resulting rate-setting problem is not trivial, 
and it necessitates exactly the sort of internal com-
mercial deliberations that the district court treated as 
evidence of contempt. The Ninth Circuit rejected a 
permanent prohibition on commissions but contem-
plated a court-approved fee based on selected costs 
and uses of intellectual property. App. to Pet. for 
Cert. 34a–36a. Determining that fee requires deci-
sions about common costs, continuing investment, 
and the allocation of charges across different users. 
A general instruction to promote competition answers 
none of those questions. 

This Court has cautioned against imposing duties 
that require judges to administer complex commercial 
terms and that discourage beneficial conduct. See, 
e. g., Verizon Communications Inc. v. Law Offices of 
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Curtis V. Trinko, LLP, 540 U. S. 398, 414–415 (2004); 
Brooke Group Ltd. v. Brown & Williamson Tobacco 
Corp., 509 U. S. 209, 223 (1993). Those concerns 
have particular force when contempt supplies the 
means of imposing a pricing obligation absent from 
the injunction. The questions the injunction left un-
answered create at least a fair ground of doubt about 
whether it barred Apple’s commission, which rules out 
civil contempt. Taggart v. Lorenzen, 587 U. S. 554, 
561 (2019). 

ARGUMENT 
I. The injunction sought to remedy 

informational harm. It said nothing about 
commissions 

The 2021 injunction rests on a violation of Califor-
nia’s Unfair Competition Law predicated on informa-
tional harm to consumers. Apple’s antisteering rules 
prevented users from learning that purchasing op-
tions existed outside in-app purchase. See App. to 
Pet. for Cert. 34a, n. 9. Apple’s revised guidelines re-
moved the source of that harm by permitting develop-
ers to tell users—through buttons, links, and calls to 
action—that other options exist. Once that infor-
mation reaches consumers, the injunction has accom-
plished what it set out to do. 

A. Apple’s compliance measures must be 
assessed as a whole 

Apple did not simply replace a 30% commission 
with a 27% commission. Rather, Apple adopted a 
multipronged approach in response to the district 
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court’s initial order and injunction which makes the 
repeated assertion of a 27% rate factually inaccurate. 

First, Apple dropped the antisteering provisions 
that the court had found to violate the UCL, so that 
links to external (non-Apple) purchasing mechanisms 
would be permitted. Apple also provided a mecha-
nism by which approved developers could “include 
within their apps buttons or links with calls to action 
directing users to out-of-app purchasing mechanisms 
other than IAP.” App. 506–507. That, in itself, low-
ers information costs for developers who wish to alert 
users to external payment options, for the users them-
selves, and, by extension, for external payment sites. 

Second, Apple adopted a varied schedule of commis-
sions for off-app purchases facilitated by that mecha-
nism. For linked off-app purchases made more than 
“seven days after a user taps on an External Purchase 
Link and continues . . . to an external website,” App. 
519, Apple would charge no commission. For linked 
off-app purchases made within seven days, Apple 
would charge either 12% (for developers participating 
in the App Store Small Business Program) or 27% (for 
larger participating developers). App. 518. 2  The 
program also specified a 12% rate for qualifying 

—————— 
2  Apple’s link-out commission generally applied only to pur-

chases made within seven days after a user followed an in-app 
External Purchase Link, but renewals of subscriptions initially 
purchased within that period could remain subject to commis-
sions after the seven days expired. App. 518–519. Apple esti-
mated that this seven-day limitation brought the effective rate 
closer to 18%, rather than the 27% figure the decisions below 
treated as controlling. App. to Pet. for Cert. 77a, n. 25. 
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transactions otherwise subject to a 15% in-app com-
mission. App. 518. 

Third, Apple reiterated recently adopted provisions 
under a separate settlement that permitted develop-
ers to send out-of-app communications to their users 
about alternative purchasing methods. App. 521. 
These provisions permit developers to request basic 
contact information from their app users and to “send 
communications outside of the app to their user base 
about purchasing methods other than in-app pur-
chase.” App. 504. Apple’s notice further explained 
that developers could use those communications to di-
rect users to their websites without incurring a link-
out commission at all. App. 520–521. 

Apple also provided a procompetitive rationale for 
its multipronged approach—one that neither the dis-
trict court nor the court of appeals refutes—arguing 
that its approach balances: 

“(1) Apple’s entitlement to a commission for pur-
chases facilitated through the App Store, even if 
the user waits a small amount of time after leav-
ing the App Store to actually finalize the pur-
chase, with (2) the fact that the longer the time 
between the link out and the purchase, the more 
attenuated the connection between the purchase 
and Apple’s facilitation of the purchase.” App. 
519–520. 

Further, while Apple did adopt a 27% commission 
on a subset of linked purchases made within one week 
of linking via apps on the App Store, it is not correct 
to characterize its compliance as imposing “a 27 per-
cent commission . . . on off-app purchases, where it 
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had previously charged nothing.” App. to Pet. for 
Cert. 51a. Rather, the 27% commission applied to 
only a subset of the previously barred purchases, and 
the effective commission rate was considerably 
lower.3 

Moreover, Apple permitted previously barred in-
app links to external purchasing mechanisms, with 
commissions of 0%, 12%, or 27% depending on the tim-
ing and type of purchase and the developer’s eligibility 
for reduced rates. App. 518–520. The prior bar on 
those links was a clear and categorical prohibition 
tantamount to an infinite price for using that route—
it was not a zero-percent commission. 

Thus Apple did not implement a 27% charge on 
transactions for which it previously charged nothing; 
rather, it opened a previously prohibited purchasing 
channel, with a maximum commission of 27% and an 
effective rate it expected to be lower. 

B. Developer savings alone do not 
establish consumer benefit 

Apple’s Notice of Compliance should be assessed as 
a whole, considering both its stated rationale and the 
—————— 

3 Epic challenged some of the assumptions underlying Apple’s 
estimate, and the district court questioned the extent of its evi-
dentiary support. 6–ER–1140–1142; App. to Pet. for Cert. 77a, 
n. 25. But even without accepting Apple’s specific estimate of 
an 18% effective commission, the record supplies a firm basis to 
expect a rate below 27%. Apple’s customer-spending data and 
experience with direct purchasing channels supported the expec-
tation that some purchases would occur on that basis. App. 
518–520; Feb. 25, 2025 Tr. 1588:14–19, 1590:15–1591:18 (Oliver), 
Dkt. 1307. The presence of any such purchases would reduce 
the average commission below the headline rate. 
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informational harm the injunction was designed to 
remedy. App. 500–522. The Ninth Circuit’s ques-
tion—“whether charging a 27% commission has a pro-
hibitive effect, in violation of the Injunction,” 
App. to Pet. for Cert. 20a—cannot be answered by iso-
lating that rate from the other terms Apple adopted. 

The expanded opportunities to communicate and 
the varied commission rates cannot simply be pre-
sumed to undermine the injunction’s informational 
objective. The 27% figure was the highest rate in a 
schedule that also included lower rates and commis-
sion-free purchases. Apple could reasonably expect 
those features to produce a lower effective rate. App. 
518–520. Treating the headline rate as controlling 
fails to address the Ninth Circuit’s own admonition 
that “[t]he district court must be mindful of the 
threshold upon which commissions become ‘prohibi-
tive.’” App. to Pet. for Cert. 34a, n. 9. 

Whether Apple’s response “thwarted the Injunc-
tion’s goals, and continued its anticompetitive con-
duct,” App. to Pet. for Cert. 51a, must also be assessed 
against the injunction’s express terms and the details 
of Apple’s approach. But the contempt order treated 
the commercial attractiveness of external purchasing 
to developers as the full measure of whether the infor-
mational harm had been remedied. It reasoned that 
Apple’s commission left external purchasing so finan-
cially unattractive that developers would decline to of-
fer it, leaving consumers with a right to information 
but nothing to be informed about. App. to Pet. for 
Cert. 69a–87a. 

A developer’s reluctance to offer an in-app link be-
cause of the commission can affect how readily 
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consumers learn about an alternative. But a link 
both communicates an alternative and provides a di-
rect route to a purchase; it is not the only way to in-
form users that purchasing is available through the 
developer’s website. Apple also permitted out-of-app 
communications directing users to developers’ web-
sites without triggering a link-out commission. App. 
520–521. 

The Ninth Circuit properly distinguished the mere 
existence of a commission from its effect on developers’ 
willingness to offer links. App. to Pet. for Cert. 34a, 
n. 9. In the courts’ analysis, however, developer sav-
ings became a proxy for consumer benefit. A lower 
commission may encourage more linking, but that 
alone does not establish that it benefits consumers 
when the commission also finances services they con-
tinue to use. 

Recasting the injunction’s informational premise as 
a guarantee of a commercially attractive alternative 
does not enforce it. It sets a new commercial term 
the injunction never fixed, essentially modifying the 
injunction without proper process. 
II. Choosing a profitable way to comply is still 

compliance 
An injunction that does not enjoin a company from 

doing business entirely implicitly contemplates that it 
will undertake activities necessary to ensure its con-
tinued operation so long as they do not conflict with 
the terms of the injunction. This is especially true 
for the injunction at issue here, which is premised on 
increasing competition by permitting developers to di-
rect users to outside purchasing options while still 
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maintaining Apple’s platform, including its In-App 
Purchasing (IAP), as a viable alternative. 

Incorporating a new operating procedure—here, en-
abling developers to direct customers to alternate pay-
ment mechanisms, App. to Pet. for Cert. 166a–167a—
may entail any number of adjustments to other activ-
ities not addressed by the injunction and necessary to 
ensure effective continued operations. Managers im-
plementing compliance with an injunction have two 
related responsibilities: identify the changes the order 
requires and decide how best to make those changes 
while preserving the quality and profitability of the 
business as a whole. Both are constituent parts of 
compliance. 

This is especially true for managers of firms, who 
owe a fiduciary duty to exercise their considered busi-
ness judgment to act in the corporation’s best inter-
ests. See Commodity Futures Trading Comm’n v. 
Weintraub, 471 U. S. 343, 348–349 (1985). And it is 
no less true when exercising their business judgment 
in choosing among lawful means of complying with a 
court order. See Schenker v. E. I. du Pont de 
Nemours & Co., 329 F. 2d 77, 78–79 (CA2 1964) (up-
holding directors’ chosen method of implementing a 
court-ordered divestiture as “a reasonable exercise of 
business judgment”). The business must continue to 
assess costs, respond to customers, and earn revenue. 
Financial analysis does not become evidence of eva-
sion simply because, while determining how to comply 
with an injunction, the firm is also attempting to 
avoid a loss. 

An injunction must identify required and forbidden 
conduct with specificity and reasonable detail, which 
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necessarily leaves discretion over implementation on 
various dimensions. See Fed. Rule Civ. Proc. 65(d)(1); 
Schmidt v. Lessard, 414 U. S. 473, 476 (1974) (“[Rule 
65(d)] was designed to prevent uncertainty and confu-
sion on the part of those faced with injunctive orders, 
and to avoid the possible founding of a contempt cita-
tion on a decree too vague to be understood”). The 
firm knows more than the court about its operations, 
and it can use that knowledge to identify less costly 
ways to comply. Preserving that discretion allows 
the injunction to achieve its stated objective without 
unnecessary losses to the business and the customers 
it serves. 

Where several alternatives may satisfy the same 
obligation, managers must assess the full conse-
quences of each form of compliance. The underlying 
court-ordered obligation may affect how rivals com-
pete and how users behave, and the commercial and 
operational consequences of those changes may re-
quire numerous adjustments throughout the defend-
ant’s business that go well beyond the text of the in-
junction. 

It was thus predictable that compliance would re-
quire internal deliberations over the precise mecha-
nism to employ and the follow-on adjustments that 
mechanism might entail. These included, e. g., how 
to collect commissions on purchases made outside Ap-
ple’s payment system, App. to Pet. for Cert. 73a; 
whether to change the amount or basis of its charges, 
App. to Pet. for Cert. 78a; how to adapt its commission 
discounts and partner programs to the new payment 
arrangements, 3–ER–433; how to allocate responsibil-
ity for subscription management and refunds, App. 
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509, App. 511; how to revise its communications with 
users, App. to Pet. for Cert. 145a; and how to manage 
developer accounting, audits, interest charges, and 
payment offsets, App. 520. Its implementation dis-
cussions also addressed the software changes, devel-
oper materials, and review procedures needed to meet 
the anticipated compliance deadline. 3–ER–443. 

Indeed, Apple’s planning documents illustrate the 
work of translating the injunction into practice. One 
presentation treated persistent, discoverable links 
and in-app price comparisons as requirements, while 
identifying placement, frequency, design, and pricing 
language as matters still to be resolved. 3–ER–385, 
387. The injunction did not specify those details, 
App. to Pet. for Cert. 166a–167a; rather, Apple had to 
determine how to give effect to the order on those di-
mensions and incorporate the resulting changes into 
its existing services. 

The necessity of such considerations was, in fact, 
even contemplated by the district court. In its order 
denying Apple’s request for a stay of the injunction, 
the court acknowledged that “the injunction may re-
quire additional engineering or guidelines,” Order 
Denying Apple’s Motion to Stay Injunction Pending 
Appeal 3, Epic Games, Inc. v. Apple Inc., No. 4:20–cv–
05640–YGR (ND Cal., Nov. 9, 2021) (Stay Order), and 
that it could “envision numerous avenues for Apple to 
comply with the injunction,” specifically noting that 
Apple could “take steps to protect users, to the extent 
that Apple genuinely believes that external links 
would create issues.” Ibid. Tellingly, the court 
added that it was not “here to micromanage.” Ibid. 
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Consider Apple’s specification of lower commissions 
for small developers and qualifying subscription re-
newals as part of its compliance plan. App. 518. 
Having elected to collect commissions on linked-out 
purchases, Apple also had to decide how its existing 
discounts would apply to those transactions. The in-
junction did not prescribe that treatment. For a 
profit-making enterprise obligated to provide a return 
to its shareholders, that decision inevitably included 
an evaluation of the revenue consequences of the var-
ious possible arrangements. Considering those con-
sequences was thus an inherent function of compli-
ance, not an indication of noncompliance. 

Permitting in-app links to outside purchases also 
necessitated a reconsideration and revision of how to 
convey Apple’s resulting responsibilities and users’ 
risks when users opt to leave the App Store to make 
external payments. Thus, Tim Cook asked the com-
pliance team to revise the customer notice to reflect 
that “Apple’s privacy and security standards do not 
apply to purchases made on the web.” App. to Pet. 
for Cert. 145a. Enabling those links required Apple 
to decide how to explain the consequences of outside 
payments to users, even though the injunction did not 
specifically address that issue. 

In considering different commission rates, Apple 
also assessed how its pricing rationale would compare 
with “existing discounting approaches in other juris-
dictions” and whether it could explain those rates 
“without implicitly devaluing our IP/proprietary tech-
nology.” App. to Pet. for Cert. 81a. Implementing 
the injunction had consequences both for Apple’s day-
to-day operations and for its pricing and commercial 
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relationships elsewhere, and incorporation of those ef-
fects was a function of compliance with the order, not 
of its evasion. 

Because the injunction left compensation available, 
Apple’s decision to preserve it cannot itself show that 
the firm frustrated the order. Nor does the existence 
of a cheaper option for developers establish that the 
more remunerative choice was impermissible. That 
inference would assume the very pricing obligation in 
dispute: that Apple had to forgo otherwise available 
compensation to make the external alternative more 
attractive. As long as Apple was still providing ser-
vices, it had to decide whether and how to collect com-
pensation for them through other means. The in-
junction specified the communications Apple must 
permit; it did not establish a price for the platform ser-
vices that remained in use. App. to Pet. for Cert. 
166a–167a. Evaluating the revenue consequences of 
alternative collection arrangements was a necessary 
and predictable part of implementing the order. 

The Ninth Circuit expressly stated that the district 
court had not found contempt merely because Apple 
selected the most advantageous option for its business. 
App. to Pet. for Cert. 16a. That distinction must 
have practical consequences for how a court evaluates 
commercial deliberations and their resulting deci-
sions. Discussions about protecting revenue, calcu-
lating the cost of different options, and retaining a re-
turn on services supplied are consistent with ordinary 
efforts to comply. Managers can plan around an 
identified obligation and choose among ways of satis-
fying it. The possibility that another arrangement 
would leave more money with developers supplies no 
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additional standard for determining what compliance 
requires. 

This Court has recognized that “[e]conomic hard-
ship can influence choice only as among two or more 
effective remedies.” United States v. E. I. du Pont de 
Nemours & Co., 366 U. S. 316, 327 (1961). That hold-
ing arose in the context of the Court’s rejection of an 
ineffective remedy, chosen by a court to avoid severe 
economic consequences for the defendant. What the 
Court rejects is the ineffectiveness, not the economic 
consideration, and the same distinction is relevant to 
managers implementing a presumptively effective 
remedy: Economic considerations may inform the 
choice among compliant alternatives. Once the firm 
has identified permissible alternatives, it has every 
reason to select the one that works best commercially. 

Attention to commercial self-interest does not con-
flict with the competitive purpose of the court’s rem-
edy. Indeed, it furthers it. The prospect of earning 
revenue encourages firms to compete by improving 
their products, attracting customers, and sustaining 
services that others value. See Trinko, 540 U. S., at 
407–408. The injunction left Apple free to compete 
for users’ business alongside outside purchasing op-
tions. Requiring it to disregard costs and returns 
when choosing among compliant arrangements would 
weaken its incentive to improve the services on which 
that competition depends. 
III. Apple’s commissions can advance the 

UCL’s purpose of protecting competition 
The competitive purpose of this injunction must be 

understood in light of the UCL standards that 
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produced it. The judgment addressed restrictions on 
developers’ ability to inform users about alternative 
purchasing options. The district court found that 
those restrictions impaired informed choice and com-
petition in the relevant market, and it ordered Apple 
to permit the specified communications. App. 373–
379, App. 403–405. Apple’s response to the injunc-
tion complied with its express terms and addressed 
the underlying competitive harm identified in the de-
cision. 

The UCL reaches conduct that threatens an incipi-
ent antitrust violation or otherwise significantly 
harms competition. App. 487 (citing the Supreme 
Court of California in Cel-Tech Communications, Inc. 
v. Los Angeles Cellular Tel. Co., 20 Cal. 4th 163, 186–
187 (1999)). It also reaches “unfairness to consum-
ers . . . us[ing] the balancing test, which ‘weigh[s] the 
utility of the defendant’s conduct against the gravity 
of the harm to the alleged victim.’” App. 487 (quoting 
Progressive West Ins. Co. v. Superior Court, 135 Cal. 
App. 4th 263, 285 (2005)). 

The Ninth Circuit applied both standards here, ex-
plaining that they “are not mutually exclusive.” App. 
487. Under either approach, the conduct’s benefits to 
competition and consumers are just as much a part of 
its competitive effects as are its costs. As the Su-
preme Court of California noted, when fashioning eq-
uitable remedies under the UCL, the court must con-
sider “the equities on both sides of the dispute.” Cor-
tez v. Purolator Air Filtration Products Co., 23 Cal. 
4th 163, 180 (2000). To ask only whether Apple could 
do more to favor developers would truncate the 
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competitive inquiry that justified the original judg-
ment and injunction. 

A. Commissions finance valuable services 
and encourage continued investment 
in them 

Apple’s IAP processes payments and collects com-
pensation for the broader services Apple supplies. 
The Ninth Circuit described Apple’s developer agree-
ment as providing tools and “access to Apple’s vast 
consumer base” in exchange for “a $99 fee and an on-
going 30% commission on developers’ iOS revenue.” 
App. 418. Payment processing is one of those tools. 
But moving payment processing to another provider 
does not eliminate developers’ access to consumers 
and use of other tools, nor does it obviate the need for 
an annual fee and continuing commission. 

In the absence of a commission, a developer could, 
for example, make an app available for download 
without charge and earn revenue later through pur-
chases of content used in the app, effectively cutting 
off Apple’s mechanism for compensation for distribu-
tion, software, security, and access. The district 
court recognized this distinction and explained that 
Apple could collect a commission even without requir-
ing use of IAP, although another collection method 
could be more costly to administer. App. 347–348, 
and n. 617. The distinction between payment pro-
cessing and other attributes of Apple’s system does 
not disappear when a customer follows a link to com-
plete a purchase outside Apple’s App Store. The app 
still uses the platform, and the developer may still 
have acquired the customer through Apple’s 
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distribution services. Ensuring Apple receives com-
pensation for those contributions does not become eco-
nomically baseless when a different firm happens to 
handle the final payment. 

In addressing Apple’s app-distribution and in-app-
payment-processing restrictions under the UCL, the 
district court noted that “Apple has proffered mostly 
valid and non-pretextual procompetitive justifications. 
To a large extent that makes the conduct more than 
‘not anticompetitive’ but potentially beneficial to con-
sumers.” App. 372–373. Specifically, the court 
found that Apple’s app distribution restrictions “in-
crease security in the ‘broad’ sense by allowing Apple 
to filter fraud, objectionable content, and piracy dur-
ing app review while imposing heightened require-
ments for privacy.” App. 270. The court also recog-
nized that “security and privacy have remained a com-
petitive differentiator for Apple,” App. 271, and noted 
that “[t]he witnesses are unanimous that user secu-
rity and privacy are valid procompetitive justifica-
tions.” App. 272. 

The court also agreed “with the general proposition 
that Apple is entitled to be paid for its intellectual 
property,” and that Apple “invests enormous sums 
into developing new tools and features for iOS.” App. 
277. It also recognized that “[b]oth Apple and third-
party developers like Epic Games have symbiotically 
benefited from the ever-increasing innovation and 
growth in the iOS ecosystem.” App. 87. 

Having observed that the evidence at trial did not 
resolve the question of the extent to which Apple’s in-
vestments in its ecosystem were specific to the App 
Store “with precision,” the court strained to qualify 
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that lack of precision, finding that “the record is de-
void of evidence that Apple set its 30% commission 
rate as a calculation related to the value of its intel-
lectual property rights.” App. 278. More curious 
still, the court therefore found “that with respect to 
the 30% commission rate specifically, Apple’s argu-
ments are pretextual, but not to the exclusion of some 
measure of compensation.” App. 278. That was, at 
least, a recognition that the UCL does not require a 
commission rate of zero. 

The court nonetheless discounted the connection in 
its initial judgment, reasoning that “[a] UCL action is 
equitable in nature,” and that “[c]ourts have ‘broad 
discretion’ to fashion equitable remedies to serve the 
needs of justice.” App. 373 (internal citations omit-
ted). 

Whatever mechanism the injunction leaves availa-
ble, the underlying economic problem does not disap-
pear once antisteering provisions are removed. This 
Court has recognized that vertical price restraints can 
properly be used to prevent free riding. Leegin Crea-
tive Leather Products, Inc. v. PSKS, Inc., 551 U. S. 877, 
890–891 (2007) (explaining that absent vertical price 
restraints, discounting retailers can “free ride on re-
tailers who furnish services” such as showrooms and 
demonstrations, and finding that it is proper to im-
pose restraints that alleviate the problem by encour-
aging retailers to “invest in tangible or intangible ser-
vices or promotional efforts that aid the manufac-
turer’s position as against rival manufacturers”). 

Left unaddressed, free riding weakens the incentive 
to supply the services that made the underlying trans-
action possible in the first place and to keep investing 
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in them. Ibid. Courts have recognized that vertical 
restraints—including antisteering rules that restrict 
point-of-sale merchant steering—can curb negative 
externalities by preventing retailers from free-riding 
on network investments. See Ohio v. American Ex-
press Co., 585 U. S. 529, 551 (2018) (quoting Leegin, 
551 U. S., at 890–891, for the proposition that “verti-
cal restraints can prevent retailers from free riding 
and thus increase the availability of ‘tangible or intan-
gible services or promotional efforts’ that enhance 
competition and consumer welfare”). The injunction 
here forecloses that particular tool. It does not, how-
ever, eliminate the economic problem a restriction on 
steering might otherwise have addressed. 

A developer that uses Apple’s distribution, discov-
ery, curation, and security-review services to acquire 
and retain users and then completes the resulting sale 
through a channel that contributes nothing toward 
the cost of those services captures the value of Apple’s 
investment without paying for it. This is the same 
dynamic that concerned this Court in Leegin. A com-
mission on such purchases addresses that problem by 
collecting compensation when the developer earns 
revenue from using Apple’s services. Its effect on de-
velopers’ willingness to offer links must be assessed 
together with its role in financing those services. If 
anything, that approach is less restrictive of developer 
and consumer conduct than the vertical restraint this 
Court sustained in Leegin, because it regulates only 
compensation for services actually used, not commu-
nication about, or access to, an alternative purchasing 
channel. 
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The allocation of those charges also matters to com-
petition. As this Court explained in American Ex-
press, prices on a two-sided platform reflect the inter-
dependence of its users; higher merchant fees alone do 
not establish anticompetitive effects. 585 U. S., at 
535–537, 547. Commissions on successful transac-
tions can help finance services available to developers 
who generate little or no revenue, supporting low ini-
tial charges that encourage entry and experimenta-
tion. Reducing those commissions may benefit the 
developers who pay them, but it can also shift charges 
to other participants or weaken incentives to main-
tain and improve the shared services. 

The competitive inquiry must include Apple’s abil-
ity to continue competing. Developers benefit from 
improvements in the tools, distribution services, and 
customer experience that make a platform useful. 
Rules that reduce the return from supplying those ser-
vices can weaken the incentive to improve them and 
shift their costs to other participants. A remedy 
aimed at competition must consider those conse-
quences alongside the immediate benefit a developer 
receives from paying a lower fee. 

B. Competition does not require every 
alternative to offer the same financial 
advantage 

That inquiry also distinguishes permission to com-
municate from a guarantee about the commercial re-
sults of communication. Better information can help 
customers compare available offers and encourage 
sellers to improve them. The resulting competition 
may change prices, quality, and the division of 
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revenue among businesses. Its value does not de-
pend on ensuring that every purchasing channel at-
tracts transactions or that the platform providing ac-
cess to customers receives less compensation. 

As noted, the Ninth Circuit’s commission analysis 
concentrated on the difference between Apple’s 30% 
in-app commission and its maximum 27% external-
purchase commission, together with developers’ addi-
tional costs of completing a purchase elsewhere. It 
reasoned that those outside costs exceeded the differ-
ence and made the external alternative economically 
nonviable. App. to Pet. for Cert. 19a–21a. 

That comparison focuses on only one source of com-
mercial attraction (lower transaction charges), but de-
velopers may prefer a particular purchasing mecha-
nism for other reasons. As the Ninth Circuit recog-
nized in the initial appeal, it is incorrect to conclude 
that a developer would have no reason to choose an-
other in-app payment processor if Apple charged a 
commission. Different refund practices, a closer cus-
tomer relationship, or changes affecting fraud, for ex-
ample, could make another arrangement attractive. 
App. 478. Those features illustrate why alternatives 
can compete without offering an identical service at a 
lower price. 

In fact, the district court also recognized that com-
petition is multidimensional, and that part of the pur-
pose of the injunction was to preserve competition 
through product differentiation—including by Apple. 
In its order rejecting Apple’s request for a stay of the 
injunction, the court made clear that it “did not enjoin 
[the availability of IAP] but rather enjoined the prohi-
bition to communicate [alternatives].” Stay Order, 
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at 4. The intent was that Apple would have the in-
centive to compete by offering a better alternative. 
Thus the court acknowledged Apple’s assertion that 
IAP was more convenient for users and specifically 
noted that “if it can compete on pricing, developers 
may opt to capitalize on that convenience, including 
any reassur[ance] that Apple provides to consumers 
that it may provide a safer or better choice.” Ibid. 

For similar reasons, it is a mistake to infer compet-
itive effects from one developer’s idiosyncratic prefer-
ences. A channel unattractive to one developer may 
be useful to another. Some developers may value 
greater control over ongoing subscriptions, for exam-
ple, while others—particularly less-established and 
smaller developers—may value the opportunity to es-
tablish and maintain a direct commercial relationship 
with users. Developers also differ in the costs of op-
erating their own purchasing services and in the num-
ber of sales over which they can spread those costs. 
Requiring every alternative to produce a particular 
margin of savings would make one price comparison 
control the inquiry despite those differences. 

Because of these differing developer characteristics 
and preferences (as well as the free-rider problem dis-
cussed above), whether a commission frustrates the 
conduct the injunction protects requires more than a 
superficial price comparison and recognition of one de-
veloper’s self-interested preference for a cheaper al-
ternative. The commission’s effect cannot be under-
stood simply by assuming that the competitive pur-
pose of permitting information was to guarantee a 
cheaper transaction after accounting for outside pay-
ment costs. Rather, as the district court itself noted 
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in its Stay Order, “[c]onsumer information, transpar-
ency, and consumer choice is in the interest of the pub-
lic.” Stay Order, at 4. Such considerations plainly 
implicate the full range of competitive attributes upon 
which a consumer might decide, not just price. 

The original injunction removed specified re-
strictions on communications. Whether further lim-
its on compensation would improve the competitive 
outcome requires an economic inquiry of its own. 
The breadth of the UCL supplies no answer to that 
inquiry. 
IV. The spirit of an injunction cannot set 

commission rates 
Nor can an appeal to the injunction’s “spirit” replace 

the requisite economic inquiry. In its 2025 decision, 
the Ninth Circuit recognized this Court’s instruction 
that “a decree will not be expanded by implication or 
intendment beyond the meaning of its terms,” and 
that those terms must be “‘read in the light of the is-
sues and the purpose for which the suit was brought.’” 
App. to Pet. for Cert. 11a (quoting Terminal Railroad 
Assn. of St. Louis v. United States, 266 U. S. 17, 29 
(1924)). As noted above, those terms do not address 
commission rates at all. Nonetheless, citing one of 
its own earlier decisions, the Ninth Circuit argues 
that courts can “find a breach of the decree in a viola-
tion of the spirit of the injunction, even though its 
strict letter may not have been disregarded.” 
App. to Pet. for Cert. 11a–12a (quoting Institute of Ce-
tacean Research v. Sea Shepherd Conservation Society, 
774 F. 3d 935, 949 (CA9 2014); internal quotation 
marks omitted). 
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A. Valuing Apple’s services and ensuring 
developers a margin of savings are 
different tasks 

The injunction’s goal of promoting competition does 
not, by itself, tell Apple how much cheaper external 
purchasing must be. The contempt decision faulted 
Apple both for failing to establish that its commission 
reflected the value of its intellectual property and for 
choosing a rate that left insufficient savings after de-
velopers paid outside transaction costs. App. to Pet. 
for Cert. 135a–138a. Those criticisms ask different 
economic questions. One concerns what Apple con-
tributes; the other concerns the financial attraction of 
a purchasing arrangement that depends on services 
supplied by other firms. The problem is that the two 
need not be the same. 

Suppose a commission reasonably reflected the 
value of the software and distribution services a de-
veloper continued to use. That would not establish 
how much the developer must pay an outside proces-
sor, spend handling refunds, or devote to operating a 
website. Those costs could leave the developer with 
little reason to use the external channel even though 
the value of Apple’s contribution had been properly as-
sessed. Conversely, a developer’s ability to operate 
an inexpensive purchasing service would not tell a 
court what Apple’s contribution was worth. 

A court could require a commission to satisfy both 
conditions, but doing so would require it to decide 
which developers’ costs matter, what margin is suffi-
cient, and which services Apple may charge for. That 
would be a substantive choice about the terms of trade. 
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Neither a general objective of promoting competition 
nor an instruction to permit external purchasing com-
munications determines those terms. 

Similarly, a firm ordinarily prices by considering 
what customers will pay and how its proposed charge 
compares with alternatives. It need not begin every 
pricing decision by assigning a separate value to every 
component of its offering. If a particular valuation 
method is required, that is an additional constraint on 
the decision. 

But the injunction prescribes neither that method 
nor a required relationship between the combined 
costs of the two purchasing channels. App. to Pet. for 
Cert. 166a–167a. Indeed, the injunction says noth-
ing about commissions at all, let alone about how to 
calculate one. The Ninth Circuit recognized this and 
remanded the case to the district court with instruc-
tions to “amend the April 30 Order’s commission pro-
hibition,” along with recommendations on how to do it. 
App. to Pet. for Cert. 35a–36a. A later preference for 
one particular approach to pricing cannot establish 
that choosing a different approach was incompatible 
with the competitive spirit of the injunction. 

B. The Ninth Circuit’s opinion would 
require continuing judicial decisions 
about prices and investment 

This case illustrates how quickly a commission dis-
pute becomes a rate-setting exercise “beyond the prac-
tical ability of a judicial tribunal to control.” Brooke 
Group, 509 U. S., at 223. The Ninth Circuit rejected 
the permanent ban on commissions and contemplated 
a prohibition lasting until the district court approved 
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an appropriate fee. Its proposed approach would al-
low compensation for costs necessary to coordinate ex-
ternal links and for intellectual property directly used 
in external purchases, with reductions reflecting the 
nonuse of intellectual property reading solely on Ap-
ple’s IAP. It also proposed accommodations for secu-
rity and privacy features and possible assistance from 
experts or a technical committee. App. to Pet. for 
Cert. 34a–36a. 

Those instructions require much more than merely 
identifying the expense of processing an external pay-
ment. The court would have to decide which parts of 
the platform contribute to an external purchase, what 
compensation they warrant, and how to divide costs 
among uses. Software can support an app whose 
customers buy through several channels. Distribu-
tion can bring a customer to the app long before a pur-
chase. An expense can support both activities with-
out being uniquely attributable to either transaction. 

Describing an allocation as proportionate does not 
resolve the commercial question. The court would 
still need to choose a measure of use and explain why 
that measure should determine the allocation of costs 
or compensation. The number of transactions, the 
revenue they generate, and the value different devel-
opers receive can point toward different charges. A 
division based on current use can also change as de-
velopers respond to the resulting prices. The deci-
sion thus requires judgments about behavior and 
value, as well as accounting. 

The problem becomes only more difficult over time. 
A new service may support several kinds of purchases; 
a change in outside processing costs may alter the 
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relative attractiveness of different channels; an im-
provement may require expenditure before it gener-
ates revenue. If the permissible commission depends 
on maintaining a particular commercial advantage for 
external purchasing, those changes can require fur-
ther judicial decisions. The court must then admin-
ister the continuing relationship among businesses 
whose products and costs keep changing. 

California’s courts have recognized this difficulty in 
applying the UCL. In California Grocers Assn. v. 
Bank of America, a trial court limited a bank service 
fee through an injunction based on its assessment of 
costs and an allowable profit. 22 Cal. App. 4th 205, 
211–212 (1994). The appellate court held the ongo-
ing limitations inappropriate, explaining the institu-
tional problems with judicial supervision of a particu-
lar service fee. Id., at 218–219. 

Further, the existence of broad remedial authority 
does not itself equip a court to choose and maintain 
commercial prices. See Willard v. AT&T Communi-
cations of California, Inc., 138 Cal. Rptr. 3d 636, 641 
(Ct. App. 2012) (collecting cases on the proposition 
that where a UCL action would drag a court of equity 
into a complex economic policy question like setting 
prices, abstention is appropriate because policy is 
“primarily a legislative and not a judicial function”). 

This Court has made the same economic concern 
central to its competition decisions. Trinko cau-
tioned against requiring courts to administer terms of 
dealing, including prices, in ways that can impair in-
vestment and competition. 540 U. S., at 407–408, 
414–415. And National Collegiate Athletic Assn. v. 
Alston emphasized the difficulties of continuing 
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judicial supervision and the importance of leaving 
room for business decisions in implementing relief. 
594 U. S. 69, 102–106 (2021). These concerns apply 
with particular force when a court derives detailed 
compensation terms from an injunction that supplied 
no pricing standard. 

The practical effect is the district court is put in the 
position of managing Apple’s business relationships 
with developers, right down to the cent of what is 
charged as a commission. This type of “micromanag-
ing is beyond the scope of court oversight contem-
plated by injunction law.” LabMD, Inc. v. FTC, 894 
F. 3d 1221, 1237 (CA11 2018). See also Stay Order, 
at 3 (noting the court is not “here to micromanage”). 

C. Expanding an injunction by reference 
to its spirit can discourage beneficial 
conduct 

A business subject to an injunction must decide 
which activities it can continue, how it should change 
its arrangements, and which investments remain 
worthwhile. If complying with the order’s stated 
terms leaves the firm exposed to contempt because a 
court later prefers a more expansive understanding of 
its purpose, the firm may decide to abandon commer-
cially valuable choices the order left available. 

And that pressure operates in only one direction. 
An appeal to an injunction’s spirit can be used to de-
mand restrictions beyond those stated in the order; 
the firm cannot invoke that spirit to disregard an ex-
press command. 

Adding such an enforcement rule therefore encour-
ages firms to do more than the order requires 
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whenever the court might later demand an additional 
restriction. In a competition case, that can mean 
foregoing prices, products, or investments that serve 
customers but expose the firm to a court’s disagree-
ment about how best to promote competition. 

The resulting costs can be difficult for courts to ob-
serve. Cf. F. Bastiat, That Which Is Seen, and That 
Which Is Not Seen (1850) available online at https://ti-
nyurl.com/h9suxt9u (as visited Aug. 3, 2026, and ar-
chived on the Internet Archive). A complaint about 
continuing restrictions creates a dispute that can be 
investigated and reviewed. A service improvement 
abandoned because its permissible compensation is 
uncertain may produce no comparable record. Nei-
ther will a pricing arrangement discarded to avoid an-
other round of litigation. An enforcement approach 
aimed at improving the competitive process must ac-
count for both these “unseen” lost opportunities and 
visible conduct that fails to comport with an injunc-
tion. That is the practical importance of the error-
cost framework in competition law. See Easterbrook, 
The Limits of Antitrust, 63 Tex. L. Rev. 1, 2–5 (1984); 
Manne & Wright, Innovation and the Limits of Anti-
trust, 6 J. Competition L. & Econ. 153, 157–159 (2010). 

Apple supplies services that retain value regardless 
of where payment occurs. Commissions can support 
their continued provision, and the terms of compensa-
tion involve choices that the injunction does not re-
solve. Treating those choices as settled by an appeal 
to the injunction’s spirit of facilitating competition 
risks suppressing the conduct that competition law 
seeks to encourage. Those economic consequences 
leave a “fair ground of doubt as to the wrongfulness of 

https://tinyurl.com/h9suxt9u
https://tinyurl.com/h9suxt9u
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the defendant’s conduct” under the injunction. Tag-
gart, 587 U. S., at 561 (quoting California Artificial 
Stone Paving Co. v. Molitor, 113 U. S. 609, 618 (1885)). 

CONCLUSION 
Applying this Court’s contempt standard requires 

reversing the judgment below. The commission-re-
lated contempt determination and the remedial direc-
tions dependent on it should be set aside. 
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