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I.  QUESTIONS PRESENTED
In this Taking by Regulation case, under the

Fifth Amendment and Pennsylvania Coal Co. v.
Mahon, 260 US 393, 413 (1922) (“Mahon”) et al.,
Petitioners (the “Estate”) ask this Court to clarify the
Federal Common Law on the following questions:

A. Who Decides?  Did San Remo’s and this
case’s using the Full Faith and Credit Statute/28
USC §1738, mistakenly delegate this Court’s final
interpretation of the US Constitution’s Fifth
Amendment, to State Courts?

Do the Supremacy Clause, Marbury v.
Madison, Trump v. Anderson, Exxon-Mobil v. Saudi
Basic Industries, 42 USC 1983 et al., prevent State
Courts from definitively interpreting the Fifth
Amendment in Partial Taking-By-Regulation claims?

B. Is “Reverse Spot Zoning” of an existing,
legal business, a categorical, per se regulatory
taking, under Penn Central?  

Are Florida Courts and this case mistakenly
only using the multi-factor/development/residual
value Penn Central formula, for this partial taking?

Are reverse spot zoning and destroying an
existing legal business by a secret zoning amendment
and “abandonment” (the “Zoning Amendment”) both
presumed to be per se Fifth Amendment takings?

C.  Who decides, “Was there a ‘Taking’?” 
Should the Fifth Amendment and Due Process,



require (in a state case) a jury to decide: “Was there
a regulatory taking?” under City of Montgomery v.
DelMonte Dunes?

Is a non-jury, ruling by an elected state Judge,
on summary judgment, an “adequate” state-law
remedy for a Fifth Amendment regulatory taking
under DeVilliers v. Texas, City of Montgomery and
SEC v. Jarkesy?

[This question is a good-faith request to
extend Federal Jury requirements to State Courts’
Fifth Amendment taking cases, with a reasonable
chance of success.]

 D.  Aside from these issues, did the US 11th

Circuit wrongly decide the appealed case?
(1)  Law of the Case. Was Knick a “Change of

Law Exception” to the Law of the Case, when it
promised a faster journey to federal court?  Did
Knick change the ultimate result of providing a
federal forum?

(2) Did the Estate wait too long to  challenge
the 11th Circuit’s Warner I direction, while following
that direction?

(3) Was the Estate’s compelled motion to
dismiss the federal case, without prejudice, a “final
order” under Fed. R. of Civ.Pro. 60(b)?

(4)  Were: (a) the City’s secret Reverse Spot
Zoning; (b) the 11th Circuit’s failing to honor its
Warner I direction (that the Estate could return to
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federal court, if it lost in state court); and ( c ) the
“San Remo Preclusion Trap”; Due Process?

Though Knick v. Township of Scott,
Pennsylvania, 588 US 180, 184-5 (2019) (“Knick”)
settled some Constitutional zoning questions, the
Estate respectfully asks for clarification on these and
other issues.
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PARTIES TO THE PROCEEDINGS

Petitioners RICHARD E. WARNER and
JOHN W. PARENTE are attorneys and
Co-Personal Representatives of the Estate of
Joseph Ardolino II (the “Estate’) at all relevant 
times the owner of the Property taken.

Petitioner JOSEPH E. ARDOLINO II is a
natural person and the sole surviving 
beneficiary of the Estate

Respondent CITY OF MARATHON, Florida is a
Florida political subdivision

All Counts against former Parties Michael Cinque,
Ralph Lucignano, The Stuffed Pig, Inc., and CSV
Incorporated were dismissed, with prejudice. 

Corporate Disclosure Statement: 
Undersigned Counsel of Record certifies that:
No parties have stock or other ownership

interests issued or provided for.  Joseph Ardolino II is
the sole remaining beneficiary of the Estate.  The
City of Marathon is a Florida political subdivision.

There are NO subsidiaries, conglomerates,
affiliates, or parent corporation of any publicly-held
corporation which have any interest in this case.

There are no other present parties to this
matter except those listed on the front cover.
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RELATED PROCEEDINGS
[All Cases titled Warner and Parente, Personal
Representatives of the Estate of Joseph Ardolino II,
and Joseph E. Ardolino, Plaintiffs/Appellants
vs. City of Marathon, Michael Cinque, Ralph
Lucignano, The Stuffed Pig Inc. & CSV Incorporated,
but all Defendants except the City were dismissed with
prejudice, affirmed in Warner I.]

THE CASES DIRECTLY APPEALED:    Pages
--US 11th Cir. Court, 24-10901(11  Cir. May 27,.1-17th

2025) [Appendix 1; Decision Appealed-“Warner III”]

--US Dist. Court, So. Dist. of Florida, No. 4:14-...18-25
cv-10071 JL King (So. Dist. Fla. Dec. 14, 2023)
[Appendix 2–trial court decision Warner III affirmed]

PRIOR RELEVANT PROCEEDINGS:
Appendix No.     Pages:

3. July29, 2012 Order Granting Certiorari 26-9
from 16  Circuit Court, in & for Monroe Co., Floridath

(“16  Circuit”) Case 2012-CA-10-M  th

[Writ voided Zoning Amendment]

4.  (1st) 2016 Appeal to US 11th Circuit  30-43
Court of Appeals (“11  Circuit”) No. 16-10086, Dec. 8,th

2017, 718 Fed.App’x. 834, 837 (11th Cir. Dec. 8, 2017)
(“Warner I”) (Excerpt.) [Taking Count remanded to
State Court, directed to return to Federal Court, if
unsuccessful–the “Williamson Co. Detour” .]
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5. 2022. On remand to FL 16  Circuit,     44-63th

Florida Court grants the City Summary Judgement.

5A.  Same Judge denies fees on City’s      64-67
Offer of Judgment, holding that the case involved
“close questions of law and fact”.  Fla. 3  DCA Affirms,rd

without opinion.

6. [Not in Appendix] Florida Court of Appeals
affirms Summary Judgment and Florida Supreme
Court denies review, Warner v. City of Marathon, 357
So.3d 188 (Fla. 3d DCA 2023) rev. den. 387 So.3d 1204
(Fla. 2024) (“Warner II”)
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IV.  PETITION FOR WRIT OF CERTIORARI
Petitioners respectfully request a Writ of

Certiorari to review the final judgment of the US 11th
Circuit Count of Appeals, reversing and remanding
the judgment and clarifying the issues described
herein, for the following reasons:

JUDGMENT FOR WHICH REVIEW IS SOUGHT:
The judgment for which review is sought is

Richard Warner & John Parente, Co-Personal
Representatives of the Estate of Joseph Ardolino II v.
City of Marathon, Florida, No. 24-10901 (11th Cir.
May 27, 2025) (“Warner III”--Appendix 1) rendered on
May 27, 2025.

V. OPINIONS BELOW: (All titled “Warner v.
Marathon”, unless otherwise noted)

1.  July 25, 2012 Writ of Certiorari from 16th Circuit
Court, in & for Monroe County, Florida (the “16th
Circuit”) Judge David Audlin presiding; Writ voided
Zoning Amendment for lack of Notices and for
Targeting the Estate’s property (the “Overseas”)
(Appendix 3).

2.  2014, 16th Circuit Civil Case 18-222-M; Judge
Mark Jones presiding, alleging a temporary, partial
taking.  (The City removed this case to federal court.)
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3.  2015, US District Court for the Southern District
of Florida (“Southern District”) No. 14-cv-10071,
Senior Judge James L. King presiding: Order
granting the City’s Motion to Dismiss all Counts. 

4.  2016 Appeal to US 11th Circuit Court of Appeals
(“11th Circuit”) No. 16-10086, Dec.8, 2017, 718
Fed.App’x. 834, 837 (11th Cir. Dec. 8, 2017) (“Warner
I”–Appendix 4) Judges Tjoflat, Wm. Pryor & Jordan.

5.  On remand to the Florida 16th Circuit, Judge
Jones granted Summary Judgment to the City
(Appendix 5) under Penn Central Transportation Co.
v. City of New York, 438 US 104, 123-4, 133-4 (1978)
reh. denied 439 US 883 (1978) (“Penn Central”).

6.  2023, Fla. 3rd District Court of Appeals affirms
Summary Judgement, 357 So.3d 188 (Fla. 3d DCA
2023) ( Per Curiam, Judges Fernandez, Logue and
Linsey); Review denied, 387 So.3d 1204 (Fla. 2023) (“”)

7.  2023, Return to 2014 So. Dist. No. 14-cv-10071
(SDFL Dec. 14 2023) as Warner I directed; Judge
King denies Estate’s Motion to Reopen (Appendix 2)

8. Third  Appeal.  11  Circuit affirms Judge King’sth

Decision, 11th Cir. Case No. 24-10901 (Per Curiam,
Judges Rosenbaum, Branch & Kidd) Opinion
Rendered May 27, 2025 (Appendix 1–“Warner III”).
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VI.  JURISDICTION:
Under 28 USC §1254, this appeal is from a

final order of the 11th Circuit Court of Appeals
(Warner III-Appendix 1) affirming the District Court’s
final Order, denying the Estate’s Motion to Reopen its
Federal taking case against the City.

The District Court’s (Appealed) Order Denying
the Estate’s Motion to Reopen was rendered on
December 14, 2023 (Appendix 2).  Its Order denying
the Estate’ Reconsideration Motion was rendered on
February 27, 2024.

Justice Thomas’ Order extended the Estate’s
original due date to file this Petition (August 25,
2025--90 days after the 11  Circuit issued theth

Judgment in Warner III on May 27, 2025) until
September 24, 2025, when this Petition was filed.  On
October 1, 2025 the Clerk of this Court gave the
Estate 60 days (until November 30, 2025) to correct
this Petition.

Warner I ruled that the Estate had met the
Williamson County Reg’l. Planning Comm’n v.
Hamilton Bank of Johnson City, 473 US 172, 186
(1985) (“Williamson Co.”) Ripeness--Exhaustion of
Administrative Remedies–requirement.

Warner I imposed Williamson Co.’s other,
Exhaustion of State Court Remedies/Ripeness
requirement, on the Estate.
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(The Estate would only have to come back to
federal court, though, if it lost in state court.)

The Florida Courts’ Warner II was not a final
order in this case, because the US 11  Circuit hadth

directed in Warner I that the Estate could return to
Federal Court, after exhausting its state court
remedies.
There was no need to directly appeal to this Court,
under 28 USC §1257 and §1983

The Estate can return to Federal District
Court, because the City’s acts–the Zoning
Amendment–were “legislative”.  

The City needed no action to enforce the Zoning
Amendment.  Its disclosure and the City’s
announcement that it deemed the liquor uses
“abandoned” were enough to kill its sale.

Exxon-Mobil v. Saudi Basic Industries, 544 US
280, 286-7, 293 (2005) described this distinction,
quoting Dist. of Columbia Ct. of Appeals v. Feldman,
460 US 462, 482, 485-6 (1983 ):

“...to the extent that...Feldman sought
review in the District Court of the
District of Columbia Court of Appeals'
denial of [his] petition for waiver, the
District Court lacked subject- matter
jurisdiction over their complaints."
[Feldman] at 482.

But that determination did not dispose of the
entire case, for in promulgating the bar
admission rule, this Court said, the D. C. court
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had acted legislatively, not judicially.  Id., at
485-486. "Challenges to the constitutionality of
state bar rules" the Court elaborated, "do not
necessarily require a United States district
court to review a final state-court judgment in
a judicial proceeding." Id., at 486.

Thus, the [Feldman] Court reasoned, 28
U. S. C. § 1257 [on direct appeals to this Court]
did not bar District Court proceedings
addressed to the validity of the accreditation
Rule itself. Feldman, 460 U. S., at 486.  The
Rule could be contested in federal court...so
long as plaintiffs did not seek review of the
Rule's application in a particular case. Ibid.

In this case, the City “legislatively” enacted the
Zoning Amendment, which only covered the Estate’s
property.  It needed no action to enforce it.  Disclosure
to the $750,000 buyer was enough.

The City’s actions reduced the Overseas’
market price by $275,000.

VII. CONSTITUTIONAL PROVISIONS INVOLVED:
US Constitution:

Fifth Amendment:  “nor shall private property be
taken for public use without just compensation.”

Judiciary Clause, art. III §2:  “The judicial Power
shall extend to all cases, in law and equity, arising
under this Constitution....
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In all other Cases before mentioned, the supreme
Court shall have appellate Jurisdiction, both as to
Law and Fact, with such Exceptions, and under such
Regulations as the Congress shall make.”

Supremacy Clause, art. VI, cl. 2:  “This constitution...
shall be the supreme Law of the Land; and the Judges
in any State shall be bound thereby....”

Seventh Amendment: “In suits at common law... the
right of trial by jury shall be preserved.”

14th Amendment: “nor shall any State deprive any
person of...property, without due process of law”

FLORIDA Constitution, Art. X, §6(a): 
“No private property shall be taken except for a public
purpose and with full compensation therefor..”

VIII. STATEMENT OF THE CASE ON APPEAL

FACTS:  Taking by Reverse Spot Zoning: the
City’s Secret Taking Legislation (“Rezoning”)  

In 2005-6, the City secretly zoned away the
Estate’s two 55+ year old, liquor uses–a bar and
package liquor store--making them “non-conforming
uses” (the “Rezoning Amendment”).

The City did not give the Estate its required
notice of the Rezoning Amendment.
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Reverse Spot Zoning: 
The Rezoning Amendment was neutral on its

face–forbidding bars and liquor stores within 1,500
feet from a school.  

However, in fact, the only existing use the
Rezoning Amendment covered, was the Overseas’
package store.  (It competed with an influential local
politician’s liquor store.)

Abandonment  The Rezoning Amendment also
let the City’s Zoning Director rule that these
“non-conforming uses” were “abandoned” after 18
months, but only after giving another advance notice-
-which again the City failed to give.

In 2008, the Overseas’ “net” tenant moved out. 
Before the Overseas could be sold to pay Estate
Taxes, the Estate had to foreclose on the liquor
license and have the old US-1 right-of -way
abandoned to the property.  This took until mid-2009,
the beginning of the Great Recession.

More Concealment. In April 2009, the Estate’s
real estate broker asked City land use officials, if the
property had “any zoning problems”.  The City failed
to disclose any, though the property had been vacant
since 2008.
Exhausting Administrative Remedies. 

In 2011 the City finally disclosed–to a
contracted $750,000 buyer–both the Zoning
Amendment and the City’s ruling that both of
the property’s liquor uses were “abandoned”.
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No Advance Notice of “Abandonment”:
The City’s Zoning Ordinance also required

advance notices to the Estate that the Overseas’
grandfathered “non-conforming” liquor uses were
about to be deemed “abandoned”–a single letter.

The City had also failed to send this second
required notice.
 Throughout the City’s full three-tier appeal
process, City officials ruled that the Estate had
“abandoned” those liquor uses by 2011, but that it
could apply to the City for a Conditional Use Permit,
for the bar, only.

(Warner I ruled that the City had made its
final Administrative decision on the property’s
permitted uses–as Williamson Co., 473 US 186
required for administrative “ripeness”.)

Before the Taking Case–The Florida Court Voids the
Zoning Amendment:

2012 State Case, Voiding the Rezoning.
(Appendix 3)After exhausting its City appeals, the
Estate promptly moved for a Writ of Certiorari in the
Florida 16th Circuit Court in & for Monroe County,
Florida (the “16th Circuit Court”). 

In 2012, the 16th Circuit Court voided the
Amendment for the Overseas, because it only applied
to one property with an existing package store, and
because it was enacted and enforced without the
required Notices to the Estate. 
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The City did not appeal.  (Damages are not
available in this action, though.)

In spite of this ruling, until the Overseas sold
in 2013, the City still tried to enforce its voided
Zoning Amendment.  The City claimed that the
Overseas still needed a zoning variance from the City,
to even operate a bar.
Damages. 

By 2013 the (long-out-of-contract) $750,000
buyer withdrew from his contract.  Even after the
16th Circuit Court voided the Zoning Amendment, all
the Estate could get for the Overseas was $475,000.

THIS TAKING CASE ON APPEAL: 
The Estate spent 11 years of actions and

appeals, to patiently exhaust its State Court remedy:

1. 2014 State Case. Because the 2012 Writ– voiding
the Zoning Amendment–did not allow damages and
as required by Williamson Co., the Estate sued the
City in Florida’s 16th Circuit Court.

The Estate’s Complaint pled a Taking under
the US and Florida Constitutions and under 42 USC
§1983 (hereinafter “§1983").

The Complaint also sued the City and
influential individuals–a competitor and a neighbor--
in civil rights claims under §1983.  

(The 11  Circuit affirmed striking all Counts,th

except for the Estate’s Taking Count.)  
9



The Estate demanded a jury trial.
Under Florida law, liquor zoning is a “zoning

entitlement”/property that a City can “take”,
particularly by “improper rezoning,” City of Tampa v.
Redner, 852 So.2d 270, 271, 272 (Fla. 2d DCA 2003)
(“Redner”).

2. 2014 Federal Case–Removal to Federal District
Court.  Because the Complaint included Federal and
State law claims, the City removed the case to the US
District Court for the Southern District of Florida,
Senior Judge James L. King presiding.

Judge King dismissed the §1983 Counts
against individuals, generally on privilege grounds. 
He dismissed the Taking Count on the ground that
the Estate’s claim was not “ripe”.

3. 2016 Federal Appeal (“Warner I”)
The Estate appealed to the US 11th Circuit,

which affirmed dismissing the purely §1983 Counts,
but reversed dismissing the Taking Count, 718 Fed.
App’x 834, 837 (11 Cir. Dec. 8, 2017).  (Appendix
4–excerpt)

The 11th Circuit ruled the Estate had
exhausted its local government, administrative
remedies, but had not yet exhausted its State Court
remedies, as Williamson Co. required.

The 11th Circuit remanded the case to the So.
Fla. District Court, with instructions to dismiss the
case without prejudice, while the Estate pursued its
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 taking remedies in Florida State Courts (the
“Williamson Co. Detour”).

Significantly, the 11th Circuit promised the
Estate that it could return to Federal Court, if Florida
Courts denied relief.  

Warner I stated:
A federal court has jurisdiction to review a
federal takings claim for money damages
stemming from a regulatory taking of property
when the plaintiff can establish that...there is
no adequate state remedy to obtain just
compensation, or an adequate remedy exists
but the plaintiff has been denied relief. 
****
Notwithstanding the possibility that
[appellants] were attempting to assert an
inverse condemnation clam in Florida state
court before the case was removed to federal
court, we cannot review the claim until the
plaintiffs have been denied relief by a Florida
court...

The City did not appeal this ruling. 
(No party or Court mentioned San Remo Hotel,

L P v. City & County of San Francisco, 545 U.S. 323
(2005) (“San Remo”) or preclusion by 28 USC §1738.)

As ordered, the District Court dismissed the
Federal case, but without prejudice.
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4. 2018 State Case–(Revived 2014 16th Cir.  State
Case on remand, where the Estate loses in State
Court, on Summary Judgment.)

The Estate sued again in the 16th Circuit
Court.  It amended its original Complaint, to drop its
§1983 claims against individuals, and to sue only on
the Florida Constitution’s taking clause, Fla. Const.,
Art. X, §6(a), to avoid another Removal.  It included
Count I’s §1983 claim.

All the Estate’s Complaints ask for a jury trial,
though Florida does not provide a jury trial on the
key question in a Regulatory Taking claim–Was there
a taking?

On remand from Warner I, on December 31,
2018, the 16th Circuit denied the City’s Motion to
Dismiss, ruling “the Complaint sets forth a legally
sufficient cause of action for ‘As Applied’ Inverse,
Temporary Regulatory Taking.”

However, without a trial, the 16th Circuit gave
the City Summary Judgment, based on Penn
Central’s “residual value” analysis, Appendix 5.

5A  Except the City got no fees from its Offer of
Judgment.  Ironically, when it later denied the City’s
Fee Motion on its Offer of Judgment, the 16th Circuit
Court ruled “The case raised close questions of law
and fact.” Affirmed by Marathon v. Warner, 3D22-
1509 (Fla. 3rd DCA Sept. 27, 2023) (Appendix 5A) 
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5. 2021-2023 State Appeal–(The Estate’s unsuccessful
Florida Appeal.)

Citing Penn Central, Florida’s Third District
Court of Appeal affirmed the trial court, in Warner v.
Marathon, 357 So.3d 188 (Fla. 3rd DCA 2023) rev.
denied 387 So.3d 1204 (Fla. 2023) (“Warner II”).

6. 2023 Federal Case (Revived 2014 US So. Fla. Dist.
Case; The “San Remo Preclusion Trap” Lives.) 

The Estate moved to reopen the Federal Case,
based on the 11th Circuit’s above promise of ultimate
access to Federal Courts.  

The District Court denied the Motion to
Reopen, however, based on 28 USC §1738 and San
Remo, because the Estate lost in State Court and that
loss precluded the Estate from trying again in Federal
Court. (Appendix 2)
 
Over-Ripeness? The District Court also ruled that the
Estate had waited too long to reopen the Federal case,
after Knick closed the lid to the “San Remo Preclusion
Trap” [San Remo at 341-2, so described in Knick at
139 S.Ct. 2167] in 2019.  (The Estate was exhausting
its state court appellate remedies, as the 11th Circuit
directed.)

7. 2023 Second Appeal to 11th Circuit–Warner III.
(The Order appealed–Appendix 1.)  

The 11th Circuit ruled that, in 2019 Knick had
triggered the “change in law” exception to the Law of
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the Case rule, during the Estate’s Williamson Co.
Detour.

The 11th Circuit used the timeliness rule under
Fed. Rule of Civil Procedure 60(b)--“Motions to
Rehear Final Judgments”--to evaluate the Estate’s
timeliness, to try to return to federal court.

Section D of the Estate’s Argument addresses
this ruling in detail.

9. September 24, 2025  Federal (3 ) Appeal--thisrd

Petition for Certiorari.

IX. REASONS TO GRANT THE WRIT:
A.  Who Decides?  The Supremacy Clause et

al., make this Court the final interpreter of the Fifth
Amendment’s Taking Clause, not state courts.

The rules on Fifth Amendment Takings by
Regulation claims are “Federal Common Law”.  They
are entirely Judge-made, without enabling legislation
(except §1983) or regulations.

Each case, including this one, contains both a
legislative aspect–a “rule” where the Court
determines what facts constitute a taking–and often
an adjudicative aspect–What are the facts and how do
they fit this rule?

“Those who apply [a] rule to particular
cases...must of necessity expound and interpret that
rule.” Marbury v. Madison, 1 Cranch 137, 177 (1803)
quoted by the three-Justice concurrence in Trump v.
Anderson (“Anderson”) 601 US 100, 117, 118 (2024) at
118. 14



Since Mahon in 1922, taking-by- regulation is a
court-made, Constitutional claim, where the Courts
act “legislatively” (Feldman, 460 US 486) to define its
boundaries.

U.S. Constitution, Art. VI, cl. 2 states that the
US Constitution is “the supreme Law of the Land”.

US Constitution, Art. III, Section 2 states “The
judicial Power shall extend to all Cases, in law or in
equity, arising under this Constitution...”

San Remo erroneously ruled, without citing
any precedent, that the literal language of the Full
Faith and Credit Act/28 USC §1738 makes State
courts the final interpreters of what constitutes a
Fifth Amendment Taking.  

Knick roundly criticized San Remo, but
failed to address the Constitutional problem with 28
USC §1738 preclusion.

Though Congress enacted 28 USC §1738's
predecessor at the same time as the Fifth
Amendment, the Estate could find no other case
where a State court’s interpretation of the US
Constitution controlled.  (For example, Brown v.
Board of Education, 347 US 485 (1954) did not
mention 28 USC §1738, though it reversed a
Delaware Supreme Court decision.)

Article III Section 2, Exxon Mobil, and 28
USC §1257 give this Court jurisdiction over “all
Cases, in Law and Equity, arising under this
Constitution” and appellate jurisdiction over “all
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cases, in Law and Equity, arising under this
Constitution,...with such exceptions [not relevant]”.

Need for Uniformity.  Letting State Courts
finally interpret the US Constitution under 28 USC
§1738 preclusion, without the right to appeal to
Federal Courts, could lead to many different results
for the same set of facts.  (For example, if there is
no relevant Tennessee precedent on point, should a
Tennessee Court follow the Vermont Rule or the
Idaho Rule?)

In Trump v. Anderson, 601 US 110, 116
(2024) (“Anderson”), after a trial, the Colorado
Supreme Court ruled that the US 14th Amendment
barred former President Trump from running for
President in Colorado in 2024.

Nonetheless, without mentioning 28 USC
§1738, this Court unanimously ruled that
multiple, possibly-inconsistent State rulings could
not definitively interpret the US Constitution to
preclude former President Trump from running:

But state-by-state resolution of the
question whether Section 3 bars a
particular candidate for President from
serving would be quite unlikely to yield a
uniform answer consistent with the basic
principle that "the President . . .
represent[s] all the voters in the Nation."
[Anderson v. Celebrezze, 460 US 780
(1983)] at 795...
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Conflicting state outcomes
concerning the same candidate could result
not just from differing views of the merits,
but from variations in state law governing
the proceedings that are necessary to make
[14th Amendment] Section 3
disqualification determinations.  Some
States might allow a Section 3 challenge to
succeed based on a preponderance of the
evidence, while others might require a
heightened showing.
....The result could well be that a single
candidate would be declared ineligible in
some States, but not others, based on the
same conduct (and perhaps even the same
factual record).  

The three-Justice Anderson concurrence agreed
on the need for uniformity (only).

Knick and Anderson show how mistaken
San Remo was, to delegate final interpretation of
the Fifth Amendment to 50 State Courts.

B.  “Reverse Spot Zoning” of an existing,
legal business, is a categorical, per se regulatory
taking.  Penn Central is inappropriate for this
case, except as it says that it does not apply.

Introduction:  Mahon ruled that a Pennsylvania
coal mine regulation “went too far” and made the
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mine unprofitable.  This Court ruled that the
regulation was a Fifth Amendment “taking” of
private property–the coal company’s mine.   

The en banc opinion in Shands v. City of
Marathon (“Shands”), 411 So.3d 452, 458 (Fla.
3rd DCA 2025) describes the problem Florida
Courts have had with applying this Federal
“rule”:

As observed by Judge Shepherd in his
dissent in Ganson v. City of Marathon, 222
So.3d 17, 20 (Fla. 3d DCA 2016), '[t]he
Takings Clause is clear and concise,'but
[r]egrettably, takings jurisprudence is
cryptic and convoluted.'

For example, Lucas v. So. Carolina Coastal
Council, 505 US 1003, 1059, 1073 (1992) (“Lucas”)
had five opinions, trying to fit the facts to answer:
What degree of regulation becomes a taking?

Similarly, Shands took 30 well-reasoned
pages to rule that a total prohibition on
developing an undeveloped island was a Lucas,
per se taking.

This Court recognizes two exceptions to the
Penn Central multi-factor, residual value
formula.  These regulations are “categorical” per
se takings:
(1)  Physical Invasions of Private Property:

Loretto v. Teleprompter Manhattan CATV,
458 U.S. 419, 427 (1982)--requiring owners to
allow even a slight physical invasion of their
property, “took” that part of their property./...18



Knick ruled that a law requiring private
cemetery owners to keep them open to the public
during the day, was a partial taking.
(2)  Preventing all development of “raw land”.

Lucas ruled that regulation that forbade all
meaningful development of vacant land was a
taking.  Accord, Shands v. City of Marathon
supra.
Florida and this case use Penn Central, only. 

Between these two categorical poles,
Florida almost always uses the multi-factor,
residual value Penn Central formula to decide
taking by regulation claims. 

Shands v. City of Marathon, supra at 411
So.3d 458, stated:

In...Penn Central, the [US Supreme] Court
developed a framework for assessing
partial, rather than categorical, regulatory
takings claims,...438 U.S. at 123-24.
The Court articulated a fact-specific, ad hoc
inquiry, consisting of the following three
factors: (1) the economic impact of the
regulation on the claimant; (2) the extent
to which the regulation has interfered
with distinct investment- backed
expectations; and (3) the character of the
governmental action. ...Keshbro, Inc. v.
City of Miami, 801 So.2d 864, 871 n.12
(Fla. 2001):
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"Those regulations which fall short
of effecting a categorical taking, are
appropriately analyzed under the
ad-hoc factual inquiry outlined in
[Penn Central]."

Restricting Future Development v. Destroying an
Existing Business

Most taking-by-regulation claims involve
owners or developers objecting to restrictive
zoning or rezoning, of “raw” or partially-developed
land, that thwarts their development plans. 

Penn Central is a “future development”
case.  (New York City stopped Penn Central from
further developing Grand Central Station, but did
not stop its trains and subways.)   Its reference to
“distinct investment- backed expectations” shows
that it assumes the case involves development.

Penn Central’s multi-factor, residual value
formula is a rational way to decide development
cases of raw (or nearly-raw) land.

But it is not appropriate in this case of
reverse spot zoning of a long-existing business.

“Reverse Spot Zoning” of an existing, legal
business, is a per se, categorical taking:

Penn Central itself says that it does not
apply to “reverse spot zoning” 438 US at 133-4.

New York City’s Landmark Law applied to 
to 400 buildings, and so, did not target a
particular property, 438 US 133:
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landmark laws are not like discriminatory,
or "reverse spot zoning”: that is, a land-use
decision which arbitrarily singles out a
particular parcel for different, less-
favorable treatment than the neighboring
ones.
In this case, the Overseas was the only

existing business the Amendment covered.
Justice Stevens’ dissent to Lucas, 505 US

1023, 1073 (1992) stated:
Courts have long recognized the difference
between a regulation that targets one or
two parcels of land and a regulation that
enforces a statewide policy. See, e.g., A.A.
Profiles, Inc. v. Ft. Lauderdale, 850 F.2d
1483, 1488 (CA11 1988); Wheeler v.
Pleasant Grove, 664 F.2d 99, 100 (CA5
1981)...As one early court stated with
regard to a waterfront regulation, 

If such restraint were in fact
imposed upon the estate of one
proprietor only, out of several estates
on the same line of shore, the
objection would be much more
formidable. Commonwealth v. Alger,
61 Mass. 53, 102 (1851).

Justice Stevens’ dissent in Lucas at 505 US
1073, also states “conversely, ‘spot zoning’ is far
more likely to constitute a taking, see Penn
Central, 438 U.S., at 132, and n. 28.”
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The City’s Amendment Targeted the Overseas.
In 2012, the 16  Circuit (Appendix 3) foundth

that the Zoning Amendment affected only one
existing business–the Overseas’ liquor store–and
that the City did not give the Estate any required
notices.  The City did not appeal.

Accordingly, the City’s rezoning was a
“reverse spot zoning.”

Nonetheless, in the case at bar, Florida and
federal Courts ignored this prohibition, Redner;
and A.A. Profiles, Inc. v. City of Fort Lauderdale,
850 F.2d 1483,1485-7 (11th Cir. 1988) cert. den.
490 US 1020 (1989) and [on remand] 253 F.3d
576, 582, 584 (11th Cir. 2001) (“AA Profiles”).

Instead, these Courts used the multi-factor,
raw land, residual value, Penn Central formula
which values a future development and alternate
uses for the land.
Existing Business v. Proposed Development

The Estate’s property (the “Overseas”) had
operated as a bar and package store since at least
1950.  The Florida Legislature had issued its
combined bar and package store permit in 1959
and 1980.  (The City was incorporated in 1999.)

Though Florida 16th Circuit Judge Jones
ruled (without citing authority) at summary
judgment, in the Estate’s Williamson Co. Detour,
that the Overseas’s liquor uses were “abandoned”,
when its net tenant moved out in 2008, he
apparently relied on the time limits and
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procedure from the voided Zoning Amendment.
Need for Clarification:  Though Justice Stevens’
dissent cited AA Profiles, the Estate could find no
case where this Court definitively ruled that
reverse spot zoning of an existing business
creates at least a rebuttable taking presumption. 
This case can clarify this.

C. The Fifth Amendment should require a jury
trial in State Court on whether there was a
regulatory taking.

[This position is a good-faith attempt to
extend federal practice to State Constitutional
cases, with a reasonable chance of success.]

In Federal Court, under the Seventh
Amendment, City of Monterey v. Del Monte
Dunes, 526 US 687 (1999) requires a jury to
decide if a regulatory taking occurred.

In Florida Courts, however, Judges alone
make that decision, Dep't of Agric. & Consumer
Servs. v. Polk, 568 So.2d 35, 40 (Fla. 1990). 
Locally-elected Florida Judges--rather than
juries–make the key factual finding in inverse
taking cases: Did a taking by regulation occur? 

Same Amendment, but differing procedural
rules that often affect a case’s outcome.

SEC v. Jarkesy 603 US 109, 118-119 (2024)
(“Jarkesy”) describes the need for juries and
independent, lifetime-appointed federal judges to
decide factual/Constitutional questions. 
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In this case, this is the question: Did a
taking occur?  City of Monterey v. Del Monte
Dunes, supra at 708-9, 718-9, 722 ruled:

Almost from the inception of our regulatory
takings doctrine, we have held that whether
a regulation of property goes so far that
"there must be an exercise of eminent
domain and compensation to sustain the
act, depends upon the particular facts." 
Pennsylvania Coal Co. v. Mahon, 260 U.S.
393, 413 (1922); accord Keystone
Bituminous Coal [v. DeBenedictis, 480 U.S.
470 (1987)] at 473-474.
....we have described determinations of
liability in regulatory takings cases as "
'essentially ad hoc, factual inquiries,'
Lucas...at 1015 (quoting Penn Central ...438
U.S. 104, 124 (1978)), requiring "complex
factual assessments of the purposes and
economic effects of government actions," 
Yee [v. Escondido, 503 U.S. 519, 523 (1992).]

Justice Scalia’s concurrence–the 5th vote for this
Court’s City of Monterey decision quoted above:  

I concur in the Court's assessment that the
‘economically viable use’ issue presents
primarily a question of fact appropriate for
consideration by a jury.
In contrast, Florida has its locally-elected

Circuit Judges by themselves, decide if a
regulatory taking has occurred, without a jury.
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Dep't of Agric. & Consumer Servs. v. Polk, supra
at 40, ruled:

“[T]he trial judge in an inverse
condemnation suit is the trier of all issues,
legal and factual, except for the question of
what amount constitutes just compensation"

(quoting Dep't of Agric. & Consumer Servs. v. Mid-
Florida Growers, 521 So.2d 101, 103 (Fla. 1988).

These Florida cases took this rule from
regular, formal-taking cases, where the
condemning authority openly takes the property. 
There, the only remaining crucial factual question
is the value of the property taken, which Florida
juries decide.

In taking-by-regulation cases such as this
one, however, the crucial factual/legal question is:
“Did a taking take place?”

This question is often unfair to a locally-
elected Judge to have to decide, Jarkesy, supra.

In a formal taking of property for a public
use, local government openly debates the need–
and the needed funds--for the taking.  And the 
public “gets something” for its money–a park, land
for a widened road or a school, etc.

A regulatory taking, however, does not
bring local government any property to show for
it– only a liability.  (The Estate does not imply
that taxpayer and political pressure sways elected
state trial judges, only that it is unfair to put them
under such pressure.)
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Jarkesy held that the US Seventh
Amendment gives parties the right to a jury trial
in federal court, in spite of a contrary federal
jurisdictional Statute [like 28 USC §1738] and an
adverse court, non-jury judgment.

Jarkesy ruled that the Constitution forbids
federal courts from losing jurisdiction to courts or
agencies, where the parties have no right to a jury
trial--if they had that right in federal court. 

(The SEC had imposed a fine, in a statutory,
administrative, non-jury procedure.  Dodd-Frank
required federal courts to give that judgment
near-preclusive effect.)

The US Supreme Court affirmed reversing
the administrative judgment, on Jarkesy’s right to
a federal judge and jury:

The Constitution prohibits Congress from
“withdraw[ing] from judicial cognizance,
any matter which, from its nature, is the
subject of a suit at the common law.”
Murray’s Lessee v. Hoboken Land &
Improvement Co., 18 How. 272, 284 (1856).

Once such a suit “is brought within
the bounds of federal jurisdiction,” an
Article III court must decide it, with a jury
if the Seventh Amendment applies, Stern v.
Marshall, 564 U. S. 462, 484 (2011). 

Justice Gorsuch’s concurrence (J. Thomas joining)
summed up Jarkesy’s application to taking cases:
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The Seventh Amendment's jury-trial right
does not work alone. It operates together
with Article III and the Due Process Clause
of the Fifth Amendment to limit how the
government may go about depriving an
individual of life, liberty, or property.
The Seventh Amendment guarantees the
right to trial by jury.  Article III entitles
individuals to an independent judge who
will preside over that trial.  And due process
promises any trial will be held in accord
with time-honored principles.  Taken
together, all three provisions vindicate the
Constitution's promise of a "fair trial in a
fair tribunal." In re Murchison, 349 U.S.
133, 136 (1955).

In the same way that Dodd-Frank does not repeal
Constitutional rights, the Full Faith & Credit Act/
28 USC §1738 should not repeal the Estate’s
Constitutional right to a jury, to claim its Fifth
Amendment rights.

Florida’s remedy to obtain just 
compensation in inverse condemnation cases, for a
long-existing, licenced business, was also not
“adequate” under Devillier v. Texas, 601 US 285,
293 (2024) because:

(1) Florida Courts use Penn Central’s “raw
land, residual value” analysis for nearly all non-
per se, inverse taking cases, but Penn Central is a
“development case” which does not apply to
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“reverse spot zoning” or destroying existing
businesses, per AA Profiles.

(2) Jarkesy held the Seventh Amendment
gives Appellants the right to a jury trial, in federal
court, notwithstanding a contrary federal Statute
(28 USC §1738) and an adverse, non-jury
summary judgment.

There is precedent for requiring juries to
decide Fifth Amendment regulatory takings in
State courts.  For example, this Court requires
juries in state death penalty cases.  Hurst v.
Florida, 577 US 92, 94 (2015) held:

The Sixth Amendment requires a jury, not a
judge, to find each fact necessary to impose
a sentence of death.
Pragmatic Consideration. Prospectively

requiring juries in state court, Fifth Amendment
taking-by-regulation cases, with Federal review,
would bring many of these cases back to State
Courts, where Williamson Co. believed they should
begin in the first place.  

This would spare federal courts from some
cases which try to “constitutionalize every run-of-
the-mill dispute between a developer and a town
planning agency.” Gardner v. Baltimore Mayor
and City Council, 969 F.2d 63, 68 (4th Cir. 1992).
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D.  Aside from the above, Constitutional
problems, Warner III was wrongly-decided.

Summary of this Argument:
(1) Knick was not a Change of Law

exception to the Law of the Case when it promised
a faster journey to federal court, because it did not
“dictate a different result” from Warner I

(2) The Estate did not wait too long to
challenge the 11th Circuit’s Warner I ruling and
take Knick’s escape from the San Remo Preclusion
Trap.

(3)  The District Court’s Ordered dismissal of
the federal case in 2018, without prejudice, was not
a voluntary “final order” under Fed. Rule of Civil
Pro. 60(b).

(4)  (a) The City’s secret Reverse Spot
Zoning; (b) the 11th Circuit’s failing to honor its
Warner I promise--that the Estate could return to
federal court, if it lost in state court; and ( c ) the
“San Remo Preclusion Trap”; were not due process.
Argument:

(1). Knick was not a Change of Law
exception to the Law of the Case, when it allowed
a faster journey to federal court, because it did not
“dictate a different result” from Warner I.

In Warner I, the 11th Circuit promised the
Estate “a second bite of the apple” IF it did not
recover in a State lawsuit.  As such, Warner I was
the Law of the Case, binding on the District Court,
Winn Dixie Stores v. Dolgencorp, 881 F.3d 835,
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 843-844 (11th Cir. 2018).
Knick was not a Change in Law exception to

the Law of the Case:  
Stout v. Jefferson Cnty. Bd. of Educ., 882

F.3d 988, 1014 (11th Cir. 2018) held the “change in
law” exception to the law of the case only applies, if
the change “dictates a different result”:

Although there are limited exceptions to the
law-of-the-case doctrine, [if] “there is new
evidence, an intervening change in
controlling law dictates a different result, or
the appellate decision, if implemented, would
cause manifest injustice because it is clearly
erroneous," [United States v. Anderson, 772
F.3d 662, 668-9 (11th Cir. 2014)] at 668–69
(quoting Litman v. Mass. Mut. Life Ins. Co.,
825 F.2d 1506, 1510 (11th Cir. 1987) (en
banc))....

Knick did not change Warner I’s ruling that the
Estate could have its Fifth Amendment claim
ultimately heard in federal court.  Knick was a
procedural change– eliminating the Williamson Co.
Detour--but it did not “dictate a different result”
from the 11th Circuit’s Warner I ruling.

(2). The Estate did not wait too long to
challenge the 11th Circuit’s Warner I mandate
for its Williamson Co. Detour. 

Over-ripe? Warner III claims the Estate
waited too long to return to Federal court, that the
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time to reopen the federal case was 2019.  This
penalized the Estate for following the 11th Circuit’s
clear Warner I direction.

The Estate did not wait too long to return to
federal court.

Knick did not state if its procedural change
was retroactive, Thomas v. State, 461 F.Supp.3d
849, 866 (WD Tenn. 2020) or tell any plaintiffs in
their Williamson Co. Detours, how to proceed.  

Knick closed the lid on the “San Remo
Preclusion Trap”, but it did not release those owners
who were already caught in it, Tejas Motel, LLC v.
City of Mesquite ex rel. Bd. of Adjustment, 63 F.4th
323, 334 (5th Cir. 2023) et al.

Since 2017, the Estate has pursued its
state-court remedies, as the 11th Circuit directed.
(By 2018 the Florida 16th Circuit had ruled that its
Complaint set forth a claim for a regulatory taking.)

In analogous Younger v. Harris, 401 US 37
(1971) abstention cases, plaintiffs must finish their
state appeals, before they can return to the federal
court which had deferred to the State Court,
Huffman v. Pursue, 420 US 592, 608 (1975).  

City of Columbus v. Leonard, 443 US 905,
908 (1979) quoted Huffman, at 443 US 908:

Even though the State trial court judgment
might have become final, “a necessary
concomitant of Younger is that a party...must
exhaust his state appellate remedies before
seeking relief in the District Court.” 420 U.S.,
at 608. 31



If the Estate had interrupted its Williamson
Co. Detour, to ask the 11  Circuit on appeal toth

change its Warner I decision, the 11  Circuit couldth

have invoked “Younger [or similar] abstention”,
setting back this case for at least a year

(3) The District Court’s required dismissal of
the federal case, without prejudice, was not the
Estate’s voluntary “final order” under Fed. Rule of
Civil Pro. 60(b)--“Grounds for Relief from a Final
Judgment, Order or Proceeding.”

(The 11th Circuit directed the Estate to then
finish its Williamson Co. Detour, in State Court.)

Though Waetzig v. Haliburton Energy
Services, 605 US 305 (2025) apparently expanded
the meaning of the word “final” to include some
voluntary dismissals with prejudice.  Waetzig did
not expand the word “voluntary” to include Judge
King’s obeying the 11th Circuit’s interim Order,
however.

(4) As Exxon-Mobil ruled, preclusion is an
affirmative defense, not a jurisdictional barrier.

Exxon-Mobil, at 292-3 described how
dismissal of the federal case and preclusion do not
deprive the District Court of jurisdiction:

Comity or abstention doctrines may, in
various circumstances, permit or require the
federal court to stay or dismiss the federal
action in favor of the state-court litigation.
[citations omitted]  See, e. g., Colorado River
Water Conservation Dist. v. United States, 
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424 U. S. 800 (1976); Younger v. Harris, 401
U. S. 37 (1971)....

But neither Rooker nor Feldman
supports the notion that properly invoked
concurrent jurisdiction vanishes if a state
court reaches judgment on the same or
related question while the case remains sub
judice in a federal court. ****

Preclusion, of course, is not a
jurisdictional matter. See Fed. R. Civ. Proc. 
8( c ) (listing res judicata as an affirmative
defense).  

In parallel litigation, a federal court
may be bound to recognize the claim and
issue-preclusive effects of a state-court
judgment, but federal jurisdiction over an
action does not terminate automatically on
the entry of judgment in the state court.

Warner III does not address Florida’s law of
res judicata/estoppel, but this area and others
described herein would benefit from this Court’s
clarification.
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CONCLUSION:
This case addresses serious Constitutional

issues raised by San Remo’s interpretation of 42
USC 1738 preclusion, and asks for additional relief
under Knick, for owners still caught in “the San
Remo Preclusion Trap.”

It asks this Court to restrict Penn Central’s
thwarted-future-development-formula, to the usual
development cases, and to expand the right to a jury
trial, to Fifth Amendment taking cases in state
court.

This case gives this Court a chance to: end
some of the uncertainty in partial taking-by-
regulation cases; tie up some of their loose ends; and
give the Estate some belated justice.

DATED: April 9, 2026
Respectfully submitted,

/s/ Richard E. Warner, Esq.
Richard E. Warner. Esq., Pro Se
Counsel for Petitioner
FL Bar No. 0283134
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Audlin.  [Writ voided Zoning Amendment for lack of
Notices and for Targeting the Estate’s Liquor Store.]

4.  (1st) 2016 Appeal to US 11th Circuit  30-43
Court of Appeals (“11  Circuit”) No. 16-10086, Dec. 8,th

2017, 718 Fed.App’x. 834, 837 (11th Cir. Dec. 8, 2017)
(“Warner I”) Judges Tjoflat, Wm. Pryor & Jordan.
(Excerpt.)  [Taking Count remanded to State Court,
with direction to return to Federal Court, if
unsuccessful there.]

5. 2022. On remand to FL 16  Circuit,     44-63th

Judge Jones grants ths City Summary Judgement.

5A.  Judge Jones denies fees on City’s      64-67
Offer of Judgment, holding the case involved “close
questions of law and fact”.  Fla. 3  DCA Affirms.rd
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CITED CASE NOT IN OFFICIAL REPORTER:Marathon v. Warner, 3D22-1509 (Fla. 3  DCA Sept.rd

27, 2023) [the City’s appeal from Judge Jones’ Order
denying the City fees from its offer of judgement] 
Affirmed, per curiam, without opinion. [Appendix 5A,
page 67.]

RELEVANT RECENT CASE:
Bush v. Phila. Redevelopment Authority, 24-3070 (3rd
Cir. Apr 3, 2025) Footnote 1:

[1] In Knick, the Supreme Court held that a
property owner may bring a Fifth Amendment
takings claim in federal court without first
seeking compensation in state court. Knick, 588
U.S. at 185.  In affirming the dismissal of
Bush's complaint, we determined that his
claims were barred by res judicata because
Bush could have raised his claims in a state
court action he had filed. Bush [v. Philadelphia
Redevelopment Auth.], 822 Fed.Appx. at 134-35.The Supreme Court's decision in Knick does notundermine our analysis. See Tejas Motel, L.L.C.v. City of Mesquite ex rel. Bd. of Adjustment, 63F.4th 323, 334 (5th Cir. 2023).

DATED: April 9, 2026
s/Richard E. Warner, Esq.
Richard E. Warner. Esq., Pro Se
Counsel for Petitioner/the Estate
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