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i

QUESTION PRESENTED 

Whether a defendant’s general motion for judg-
ment of acquittal under Federal Rule of Criminal Pro-
cedure 29 preserves de novo appellate review of the 
sufficiency of the evidence, or whether the defendant 
must independently articulate each specific deficiency 
in the government’s evidence to avoid plain-error re-
view. 
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OPINIONS BELOW 

The decision of the court of appeals (Pet. App. 1a–
58a) is reported and available at 165 F.4th 784.  The 
district court’s May 20, 2024 written judgment of con-
viction and sentencing (Pet. App. 62a–77a) and Octo-
ber 29, 2024 amended judgment (Pet. App. 78a-93a) 
are unreported.  

JURISDICTION 

The decision of the court of appeals was entered 
on January 30, 2026.  The jurisdiction of this Court is 
invoked under 28 U.S.C. § 1254(1). 

STATUTORY PROVISIONS INVOLVED 

 The relevant sections of Fed. R. Crim. P. 29 are 
reprinted in the appendix.  Pet. App. 94a–105a. 

INTRODUCTION 

This case concerns an issue of enormous signifi-
cance to federal criminal trial practice on which the 
circuits are openly and intractably divided.  Federal 
Rule of Criminal Procedure 29 provides that the de-
fendant may move in the district court for acquittal on 
the ground that the evidence fails to support each of 
the required elements.  There is now a deep split 
about how defendants must make such motions in or-
der to preserve arguments concerning the sufficiency 
of the evidence.  Seven circuits adhere to the consen-
sus position that emerged soon after the adoption of 
Rule 29:  a simple and succinct motion invoking the 
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Rule preserves sufficiency arguments for de novo re-
view on appeal.   

In the decision below, the Third Circuit squarely 
addressed and explicitly “decline[d] to follow” the 
“well accepted” view of its “sister circuits.”  Pet. App. 
18a–19a.  Adopting the contrary position and aligning 
instead with several other courts of appeals, the Third 
Circuit held that a “general” motion under Rule 29—
one that does not specify and articulate every defi-
ciency with the government’s evidence—precludes de 
novo review of sufficiency arguments on appeal and 
instead requires application of the far more demand-
ing plain-error standard.   

This Court’s review is warranted.  The issue has 
great practical import for the criminal trials con-
ducted every day in the federal district courts.  The 
split among the circuits is mature and will not resolve 
absent intervention by this Court.  And the result is 
untenable:  identical motions for acquittal in the Dis-
trict of New Jersey and the Southern District of New 
York now produce different standards of appellate re-
view.  Nearly one-quarter of all federal criminal trials 
take place in circuits that have adopted the minority 
rule, affecting thousands of defendants each year.   

The Third Circuit’s rule is incorrect.  It conflicts 
with the text, history, and purpose of Rule 29, which, 
unlike its civil counterpart, contains no specificity re-
quirement; it undermines Rule 29’s critical role in re-
inforcing the bedrock presumption of innocence; and 
it interferes with district judges’ discretion about how 
to conduct trials in their courtrooms.   

This case is an ideal vehicle.  Petitioner made 
what the Third Circuit correctly described as a gen-
eral Rule 29(a) motion at trial, the Third Circuit ex-
pressly held that such a motion does not preserve de 
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novo review, and on that basis, the court of appeals 
applied plain-error review to affirm his convictions.  
As the Government itself emphasized below, “this ap-
peal presents an opportunity for the Court to resolve 
th[is] open question.”  U.S. Br. 22, United States v. 
Abrams, 165 F.4th 784 (3d Cir. 2026).  The issue was 
fully briefed and squarely decided, with no factual or 
procedural complications.  The Court should grant 
certiorari. 

STATEMENT 

Petitioner was charged in the Middle District of 
Pennsylvania in a 48-count indictment arising from 
an alleged scheme to defraud investors.  The indict-
ment listed numerous federal offenses, including wire 
fraud and aggravated identity theft in violation of 18 
§ U.S.C. 1028A.  Pet. App. 9a. 

The case proceeded to a nine-day jury trial.  Peti-
tioner moved for judgment of acquittal under Rule 
29(a), and, consistent with the established practice in 
most circuits, Petitioner’s counsel made a general mo-
tion without specifying each specific way in which the 
evidence was deficient.  Pet. App. 10a.  The district 
court denied the motion without requesting elabora-
tion, and the jury rendered a guilty verdict on all 
counts.  Id.  Petitioner was sentenced to an aggregate 
prison term of 72 months, including a mandatory con-
secutive term of 24 months for the aggravated identity 
theft counts under Section 1028A.  The court also or-
dered him to pay $1.1 million in restitution.  Pet. App. 
10a–11a.   

Petitioner appealed, challenging, inter alia, the 
sufficiency of the evidence supporting his convictions 
for wire fraud and aggravated identity theft.  Pet. 
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App. 11a.  In its opposing brief, the Government told 
the Third Circuit that “this appeal presents an oppor-
tunity for the Court to resolve the ‘open question’ of 
‘the standard for preserving an argument on a Rule 29 
motion’” when a defendant makes a general motion for 
acquittal.  U.S. Br. 22, United States v. Abrams, 165 
F.4th 784 (3d Cir. 2026) (quoting United States v. Wil-
liams, 974 F.3d 320, 361 (3d Cir. 2020)).  The Govern-
ment urged the court to hold that a “general Rule 29 
motion, such as the one Abrams raised here, does not 
preserve” sufficiency arguments for de novo review on 
appeal.  Id.   

 The Third Circuit accepted the Government’s in-
vitation, reasoned that it “must resolve” the “thresh-
old question” of the standard of review, and devoted 
extensive analysis to determine whether de novo or 
plain-error review applies on appeal when a defend-
ant has made a general Rule 29 motion in the district 
court.  Pet. App. 12a–23a. 

The court acknowledged that de novo review is 
“ordinarily the standard” applicable to sufficiency 
challenges, Pet. App. 12a, and that Petitioner’s argu-
ment for de novo review of his general Rule 29(a) mo-
tion was the “well accepted” view of “several of our sis-
ter circuits.”  Pet. App. 18a.  The court nevertheless 
squarely considered and rejected that majority posi-
tion.  In the court’s view, the circuits that permit a 
general motion have failed adequately to justify why 
defendants should not be held to the same level of 
“specificity required for preservation” in other con-
texts.  A general motion for acquittal, the court held, 
does not preserve sufficiency arguments on appeal un-
less the defendant articulates in the district court the 
distinct “argument” on which he or she challenges the 
government’s evidence.  Pet. App. 13a. 
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 In particular, the court “decline[d] to follow” the 
Seventh Circuit’s textual analysis in United States v. 
Hosseini, 679 F.3d 544 (7th Cir. 2012), which empha-
sized the fact that Rule 29 omits the specificity re-
quirement contained in its civil analogue, Rule 
50(a)(2).  Pet. App. 19a.  The Third Circuit relied in-
stead on Federal Rule of Criminal Procedure 47(b)’s 
general requirement that motions must “state the 
grounds on which” they are based.  On that reasoning, 
the court agreed with the Government that it should 
extend its decision in United States v. Joseph, 730 
F.3d 336 (3d Cir. 2013)—a case involving suppression 
motions under Federal Rule of Criminal Procedure 12, 
not sufficiency motions under Rule 29—to impose an 
“exacting” specificity requirement on motions for judg-
ment of acquittal.  Pet. App. 13a.   

Applying that standard, the court rejected Peti-
tioner’s challenge to the sufficiency of the Govern-
ment’s evidence.  Petitioner’s district-court motion 
was “as general as they come,” the court stated, and 
did not preserve for de novo review any specific argu-
ment about evidentiary deficiencies on appeal.  Pet. 
App. 22a.  Petitioner could thus prevail only if he 
could show plain error—that “the record [is] devoid of 
evidence of guilt or the evidence [is] so tenuous that a 
conviction is shocking.”  Pet. App. 23a.  Holding that 
Petitioner could not clear that “high bar,” the court af-
firmed.  Id.   

REASONS FOR GRANTING THE WRIT 

This petition presents an important and recurring 
question on which the courts of appeals are sharply 
divided:  whether a general motion for judgment of ac-
quittal under Federal Rule of Criminal Procedure 29 
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preserves de novo appellate review of sufficiency ar-
guments.  The Court’s intervention is warranted for 
four reasons. 

First, the decision below cements a mature and in-
tractable circuit split.  Most circuits hold that a gen-
eral Rule 29 motion preserves de novo review.  The 
Third, Eighth, and Eleventh Circuits have refused to 
adopt that rule, and the Fifth Circuit has also aligned 
with the minority position.  Nearly every court of ap-
peals has now addressed the issue.  The disagreement 
is entrenched, and no further percolation is necessary 
or appropriate.   

Second, the question presented is important to 
federal criminal trial practice.  Rule 29 motions occur 
in district courts across the country every day.  Until 
this Court resolves the disagreement in the courts of 
appeals, defense counsel in criminal cases will lack 
guidance about how they must challenge the govern-
ment’s evidence in order to preserve arguments on ap-
peal.  The uncertainty is particularly precarious be-
cause many circuits that have adopted the majority 
rule permitting general motions also hold that if de-
fense counsel does articulate specific arguments in a 
Rule 29 motion when a general motion would suffice, 
then all unspecified arguments are deemed waived 
and do not receive de novo review.  See infra n.1.  The 
practical effect is stark:  in nearby districts that fall in 
different circuits, making particularized arguments 
on a Rule 29 motion is either necessary to avoid plain-
error review or instead both unnecessary and affirm-
atively harmful because a particularized motion in-
vites forfeiture and plain-error review.  Uniformity 
and guidance are urgently needed.  

Third, the position adopted in the decision below 
is incorrect.  It conflicts with the text, history, and 
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longstanding understanding of Rule 29.  The Rule dif-
fers from its civil analog precisely in its omission of 
any specificity requirement—and the history of the 
Rule makes clear that omission was deliberate.  Con-
sistent with that design, courts for decades have un-
derstood that a general Rule 29 motion preserves suf-
ficiency challenges on appeal.  The Third Circuit’s 
contrary position undermines the role of Rule 29 as a 
critical reinforcement of the government’s fundamen-
tal burden of proof in criminal cases.  It also forces de-
fense counsel to make cumbersome, scattershot Rule 
29 motions, consuming unnecessary judicial resources 
and hindering the preferences of individual district 
court judges about how to conduct trials. 

Fourth, as the Government noted below, this case 
is an ideal vehicle for resolving the question.  Peti-
tioner made a general Rule 29 motion at trial, the dis-
trict court denied it, the Government urged the Court 
to use this case to address the standard of review, and 
the Third Circuit accepted that invitation, expressly 
holding that Petitioner’s motion may be reviewed only 
for plain error.  The Third Circuit then affirmed based 
on that standard.  If the same case arose in one of the 
circuits on the other side of the split, Petitioner’s ap-
peal would have received de novo review.  This case 
squarely implicates the conflict and presents a pure 
issue of law that was fully briefed and comprehen-
sively decided below. 

The Court should grant certiorari to resolve this 
conflict and restore the uniform application of Rule 29 
nationwide. 



8 
 

 

A. The Decision Below Solidified an Intrac-
table and Mature Circuit Split. 

The question presented implicates an entrenched 
circuit split that will continue absent this Court’s in-
tervention.  

Most circuits agree that a general Rule 29 motion 
preserves de novo review of sufficiency arguments on 
appeal.  The First, Second, Sixth, Seventh, Ninth, 
Tenth, and D.C. Circuits have squarely adopted this 
position.  See United States v. Marston, 694 F.3d 131, 
135 (1st Cir. 2012); United States v. Gjurashaj, 706 
F.2d 395, 399 (2d Cir. 1983); United States v. Chance, 
306 F.3d 356, 371 (6th Cir. 2002); United States v. 
Maez, 960 F.3d 949, 959 (7th Cir. 2020); United States 
v. Graf, 610 F.3d 1148, 1166 (9th Cir. 2010); United 
States v. Kelly, 535 F.3d 1229, 1234–35 (10th Cir. 
2008); United States v. Hammoude, 51 F.3d 288, 291 
(D.C. Cir. 1995). 1   Indeed, as the court below 

 
1 Although the Fourth Circuit has not explicitly resolved the is-
sue, its holdings align with the majority view.  At least one panel 
has reviewed de novo a general Rule 29 motion.  See United 
States v. Narcisse, 2022 WL 2828222, at *1 (4th Cir. July 20, 
2022).  And the Fourth Circuit has adopted a corollary rule, fol-
lowed by many of the majority circuits, that “[w]hen a defendant 
raises specific grounds in a Rule 29 motion, grounds that 
are not specifically raised are waived on appeal.”  United States 
v. Chong Lam, 677 F.3d 190, 200 (4th Cir. 2012).  Such a rule 
would be superfluous to the minority view, which deems all 
grounds not specified waived.  Indeed, the Chong Lam court 
noted that its holding “join[ed] the majority of our sister circuits” 
and cited only circuits that provide de novo review for general 
Rule 29 motions.  See id. (collecting cases).  Subsequent panels 
have made this connection explicit.  See United States v. Simon, 
2023 WL 7298572, at *1 (4th Cir. Nov. 6, 2023) (“‘We review de 
novo a district court’s denial of a Rule 29 motion, upholding a 
jury verdict if there is substantial evidence, viewed in the light 
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acknowledged, that rule had been “well accepted” for 
decades.  Pet. App. 18a. 

The Third Circuit adopted the contrary position, 
openly disagreeing with its sister circuits.  In doing so, 
the Third Circuit aligned with the Eighth and Elev-
enth Circuits.  In United States v. Tovar, 146 F.4th 
1318, 1325 n.3 (11th Cir. 2025), the Eleventh Circuit 
rejected the defendant’s “argument that we should re-
view his challenge de novo because he made a ‘general’ 
challenge to the adequacy of the evidence,” instead re-
viewing the sufficiency arguments only for plain error.  
Similarly, in United States v. Clarke, 564 F.3d 949, 
953–54 (8th Cir. 2009), the Eighth Circuit reviewed 
for plain error a sufficiency appeal where the defend-
ant made a “general motion, without argument, for 
judgment of acquittal.”  Like the Third Circuit, the 
Eighth Circuit held that a specific sufficiency “argu-
ment not raised below cannot be raised on appeal for 
the first time unless the obvious result would be a 
plain miscarriage of justice.”  Id. (citations omitted).   

The Third Circuit described the Fifth Circuit as 
also adopting the minority view.  Pet. App. 16a n.12.  
That description is correct as a practical matter.  In 
two decisions, including its most recent precedent on 
the issue, the Fifth Circuit has applied plain-error re-
view to sufficiency arguments on appeal after the de-
fendant made a general Rule 29 motion in the district 
court.  United States v. Wadi, 153 F.4th 465, 474–75 
(5th Cir. 2025); United States v. McDowell, 498 F.3d 
308, 312 (5th Cir. 2007) (same); see also United States 
v. Kieffer, 991 F.3d 630, 635 (5th Cir. 2021) (noting 

 
most favorable to the government, to support it.’ . . . If, however, 
‘a defendant raises specific grounds in a Rule 29 motion, grounds 
that are not specifically raised are waived on appeal.’” (quoting 
Chong Lam, 677 F.3d at 198, 200)).   
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that “an argument can be made that [defendant’s] 
general objection and failure to raise this specific ar-
gument below results only in plain error review”).  
Two other panels, in contrast, appear to have applied 
the majority rule.  United States v. Staggers, 961 F.3d 
745, 754 (5th Cir. 2020) (applying de novo review after 
the defendants made a general Rule 29 objection be-
fore the district court); United States v. Daniels, 930 
F.3d 393, 402 (5th Cir. 2019) (same).  But because the 
Fifth Circuit’s most recent precedent aligns with the 
decision below, defense counsel in that Circuit must 
make particularized Rule 29 motions or face the seri-
ous possibility that sufficiency arguments on appeal 
will be deemed unpreserved.  As the Third Circuit ob-
served, the Fifth Circuit is therefore properly consid-
ered part of the minority camp. 

In sum, eleven circuits have addressed whether a 
general Rule 29 motion preserves de novo review on 
appeal.  Seven have answered yes, and four have an-
swered no.  Only this Court can resolve this persistent 
and entrenched circuit split.2   

B. The Issue Is Important to Federal Trial 
Practice. 

Rule 29 motions feature in nearly every federal 
criminal trial, and there is an urgent need among 
counsel and courts for clarity about how such motions 
must be made in order to avoid forfeiture of sufficiency 
arguments.  Two factors make the issue especially 
pressing.   

 
2 The Government recently recognized that there is a circuit 
split on the issue and suggested that this Court could resolve 
the split with the appropriate vehicle.  See U.S. Br. 8–9, Tovar 
v. United States, No. 25-6344 (U.S. Apr. 7, 2026).  
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First, a large number of federal criminal trials oc-
cur in the circuits that have adopted the Third Cir-
cuit’s erroneous position.  Between June 30, 2024, and 
June 30, 2025, federal courts nationwide heard 6,757 
criminal trials.  See U.S. Courts, Table T-1–U.S. Dis-
trict Courts–Trials Statistical Tables for the Federal 
Judiciary, June 30, 2025, 
https://www.uscourts.gov/data-news/data-ta-
bles/2025/12/31/statistical-tables-federal-judiciary/t-
1.  Of that total, 457 took place in the Third Circuit, 
798 took place in the Fifth Circuit, 697 took place in 
the Eighth Circuit, and 876 took place in the Eleventh 
Circuit.  See id.  Over 40 percent of all federal criminal 
defendants who exercise their constitutional right to 
trial therefore are now subject to a harsher preserva-
tion standard for Rule 29 motions. 

Second, many of the circuits on the majority side 
hold that while a “defendant need not state specific 
grounds to support a Rule 29 motion, . . .  when a Rule 
29 motion is made on a specific ground, other grounds 
not raised are waived.”  Graf, 610 F.3d at 1166.  The 
competing rules therefore intersect in a way that cre-
ates a particularly precarious situation.  In nearby 
courthouses, it is either necessary for defense counsel 
to articulate each specific sufficiency argument in a 
Rule 29 motion at trial to avoid plain error review on 
appeal, or it is both unnecessary and affirmatively 
harmful to do so because doing so may invite that re-
sult.  Given the stakes of Rule 29 motions and the fre-
quency with which they are made, there is an urgent 
need to resolve the “confusion over this important 
area of law.”  Kieffer, 991 F.3d at 641 (Oldham, J., con-
curring in the judgment).   
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C. The Decision Below is Incorrect. 

The Third Circuit’s position conflicts with the 
text, history, and purpose of Rule 29.  It departs from 
the consensus, forged soon after the adoption of the 
Federal Rules, that a general Rule 29 motion pre-
serves de novo review of challenges to the sufficiency 
of the evidence.  This Court should reverse. 

1. The Third Circuit’s Position Conflicts 
with the Text and History of Rule 29. 

The text of Rule 29 states simply that on “the de-
fendant’s motion” the court “must enter a judgment of 
acquittal of any offense for which the evidence is in-
sufficient to sustain a conviction.”  It contains no re-
quirement that the defendant specify each way in 
which the government has failed to carry its burden.   

That omission is particularly telling because Rule 
29’s civil analogue, Federal Rule of Civil Procedure 
50(a)(2), explicitly requires motions for judgment as a 
matter of law to “specify the judgment sought and the 
law and facts that entitle the movant to the judg-
ment.” (emphasis added).  See Hosseini, 679 F.3d at 
550 (noting that “unlike its analogue in the Federal 
Rules of Civil Procedure, Rule 29 of the Federal Rules 
of Criminal Procedure does not require specificity 
when moving for a judgment of acquittal”).   

The history of Rule 29 makes clear that the omis-
sion of a specificity requirement was intentional.  The 
“fundamental principle” guiding the committee that 
formulated the Rules of Federal Criminal Procedure 
was to follow “as closely as possible the organization 
and so far as possible the content of the civil rule in 
preparing [each] criminal rule.”  Hearing Before the 
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Advisory Committee on Rules of Criminal Procedure, 
United States Supreme Court at 4 (Sept. 8–10, 1941).  
The initial draft of Rule 29 was thus identical to Civil 
Rule 50(a)(2), including the requirement that the mo-
tion “state the specific grounds therefor.”  Lester B. 
Orfield, Motion for Acquittal in Federal Criminal Pro-
cedure:  Successor to Directed Verdict, 28 Temp. L.Q. 
400, 400 (1955).  Notwithstanding the strong prefer-
ence for consistency between the criminal and civil 
rules, however, the committee rejected the initial 
draft and ultimately adopted Rule 29 without any 
specificity requirement.  See Ion Meyn, Why Civil and 
Criminal Procedure are so Different:  A Forgotten His-
tory, 86 Fordham L. Rev. 697, 724 (2017).   

The Third Circuit’s interpretation “would read 
back into [Rule 29] the very word[s] . . . that the . . .. 
committee deleted.”  Chickasaw Nation v. United 
States, 534 U.S. 84, 93 (2001); cf. I.N.S. v. Cardoza-
Fonseca, 480 U.S. 421, 442–43 (1987) (“Few principles 
of statutory construction are more compelling than 
the proposition that Congress does not intend sub si-
lentio to enact statutory language that it has earlier 
discarded in favor of other language.”) (internal quo-
tation omitted); Jama v. Immigr. & Customs Enforce-
ment, 543 U.S. 335, 341 (2005) (“We do not lightly as-
sume that Congress has omitted from its adopted text 
requirements that it nonetheless intends to apply, 
and [that] reluctance is even greater when Congress 
has shown elsewhere . . . that it knows how to make 
such a requirement manifest.”).   

Given Rule 29’s clear text, it is no surprise that in 
the immediate wake of the Rule’s enactment, a con-
sensus emerged in the courts of appeals that a motion 
for acquittal need not be specific to preserve suffi-
ciency arguments.  Four years after the Rule’s 
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passage, Justice Minton, then a judge on the Seventh 
Circuit, explained that a Rule 29 “motion is not re-
quired by the rules to be in writing or to specify the 
grounds therefor.  That in itself would indicate that 
the defendant is not required to go over the proof for 
the benefit of the Government or the court, in the ab-
sence of some request for more specific objection.” 
United States v. Jones, 174 F.2d 746, 748 (7th Cir. 
1949) (Minton, J.).3  In the years that followed, the cir-
cuits to consider the question adopted Jones’ interpre-
tation of Rule 29 and concluded that a motion for ac-
quittal need not be specific.  See United States v. 
Brothman, 191 F.2d 70, 73 (2d Cir. 1951); Huff v. 
United States, 273 F.2d 56, 60 (5th Cir. 1959); United 
States v. Cox, 593 F.2d 46, 48 (6th Cir. 1979). 

The Third Circuit erred in “declin[ing] to follow” 
this straightforward textual analysis.  Pet. App. 19a.  
While acknowledging that Rule 29 is “silent on speci-
ficity,” the court reasoned that Rule 47(b)’s general re-
quirement that a motion “[m]ust state the grounds on 
which it is based” supplies such a requirement.  Id.  
That argument fails on several levels.   

First, a general Rule 29 motion of the kind at issue 
here does indeed state the “grounds on which it is 
based.”  There is one essential and intrinsic “ground” 

 
3 Jones held that a general Rule 29 motion preserved appellate 
arguments concerning the sufficiency of evidence on venue.  174 
F.2d at 748.  Decades later, the Seventh Circuit overruled the 
particular holding that venue need not be raised specifically in a 
Rule 29 motion to preserve de novo review.  See United States v. 
Knox, 540 F.3d 708, 716–17 (7th Cir. 2008) (explaining that 
venue has an “unusual status” and is “universally recognized as 
waivable” because the “burden of proof is only a preponderance 
of the evidence”).  Knox did not call into question Jones’s broader 
reasoning that the text of Rule 29 requires no specificity as to the 
elements of the offense. 
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for every Rule 29 motion:  failure of the government to 
meet its burden of proof on every required element of 
the offense.  “[T]he very nature of such motions is to 
question the sufficiency of the evidence to support a 
conviction.”  United States v. Gjurashaj, 706 F.2d 395, 
399 (2d Cir. 1983); see Jones, 174 F.2d at 748 (noting 
that a Rule 29 motion for acquittal “is a challenge to 
the Government in the presence of the court that the 
Government has failed in its proof”); 2A Peter J. Hen-
ning & Sarah N. Welling, Federal Practice and Proce-
dure § 466 (4th ed. 2009) (“A general motion for a 
judgment of acquittal is a proper method to challenge 
the sufficiency of the evidence.”).  A general motion for 
acquittal would therefore satisfy Rule 47(b). 

Second, the Advisory Notes to Rule 47 itself make 
clear that the rule does not require any greater speci-
ficity, explicitly stating that “[t]his rule is substan-
tially the same as the corresponding civil rule [], ex-
cept that it. . . .does not require that the grounds upon 
which a motion is made shall be stated ‘with particu-
larity,’ as is the case with the civil rule.”  Fed. R. Crim. 
P. 47 Notes of Advisory Committee on 1944 adoption 
(emphasis added).  As the leading treatise notes, 
“[s]pecificity is not required by Rule 29 or by Rule 47.” 
Henning & Welling, supra; see Maez, 960 F.3d at 959. 
  Third, to the extent Rule 47(b) could somehow be 
read as requiring greater particularity in other con-
texts, any such requirement would not apply to Rule 
29 motions.  Rule 47(b) “is intended to state general 
requirements for all motions[,]” but that Rule itself 
makes clear that courts must follow “particular provi-
sions applying to specific motions,” including those in 
Rule 29.  Fed. R. Crim. P. 47 Notes of Advisory Com-
mittee on 1944 adoption.  “[I]t is a commonplace” rule 
of interpretation that “the specific governs the 
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general[.]”  Morales v. Trans World Airlines, Inc., 504 
U.S. 374, 384 (1992); see Antonin Scalia & Bryan A. 
Garner, Reading Law:  The Interpretation of Legal 
Texts 183 (2012) (“If there is a conflict between a gen-
eral provision and a specific provision, the specific pro-
vision prevails.”).  Rule 47(b) is a general provision ap-
plying to all motions, and Rule 29 is more specific as 
to motions for judgment of acquittal.  Rule 47 is thus 
doubly clear that its provisions do not graft an atex-
tual specificity requirement onto Rule 29.  

2. The Third Circuit’s Position Under-
mines the Purpose of Rule 29 and In-
trudes on District Court Discretion. 

Rule 29 is an integral structural reinforcement of 
the “presumption of innocence—that bedrock axio-
matic and elementary principle whose enforcement 
lies at the foundation of the administration of our 
criminal law.’’  In re Winship, 397 U.S. 358, 363 (1970) 
(internal quotations and citations omitted).  The Rule 
rests on the premise that the burden of proving a de-
fendant’s guilt rests “on the prosecution from the be-
ginning to the end of the trial, and applies to every 
element necessary to constitute the crime.”  Davis v. 
United States, 160 U.S. 469, 487 (1895).  The Govern-
ment must satisfy that burden by “proof beyond a rea-
sonable doubt”—a “requirement” that “dates at least 
from our early years as a Nation.”  In re Winship, 397 
U.S. at 361.   

Permitting the defendant to simply and succinctly 
challenge the sufficiency of the evidence without fear 
of forfeiture honors those foundational principles.  As 
then-Judge Minton explained shortly after enactment 
of Rule 29, “if [the] proof is challenged as to sufficiency 
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by a general motion for acquittal, it is the Govern-
ment’s duty to require the defendant to be specific in 
his objection, and a failure to do so will not enable the 
Government on appeal to say that the question was 
not specifically raised below.”  Jones, 174 F.2d at 748.  
“The Government cannot be heard to say it does not 
know the significance of a motion for acquittal.”  Id.   

The Third Circuit justified its disagreement with 
the prevailing view by analogizing to principles of 
preservation applicable to other types of motions.  
That analogy fails for two fundamental reasons.  

First, motions for acquittal are unique because 
they implicate the core question of guilt or innocence; 
in no other context does the government always bear 
the burden of proof beyond a reasonable doubt on all 
aspects of the issue that the motion raises.  Jackson v. 
Virginia, 443 U.S. 307, 314 (“The right established in 
In re Winship . . . clearly stands on a different foot-
ing.”).  That burden never shifts to the defendant.  The 
preservation cases on which the Third Circuit princi-
pally relied concerned the specificity with which a de-
fendant must make a motion to suppress.  See Pet. 
App. 16a.  But “the burden of proof is on the defendant 
who seeks to suppress evidence,” United States v. 
Johnson, 63 F.3d 242, 245 (3d Cir. 1995), and even in 
circumstances where the government must make 
some showing, there is “no greater burden than proof 
by a preponderance of the evidence.”  United States v. 
Matlock, 415 U.S. 164, 177 n.14 (1974).  That same 
distinction explains why some of the circuits that per-
mit general motions for acquittal nevertheless require 
specificity as to venue.  Unlike an element of the of-
fense that the government must always prove beyond 
a reasonable doubt, venue is “recognized as waivable” 
because the “burden of proof is only a preponderance 
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of the evidence.”  Knox, 540 F.3d at 716 (7th Cir. 
2008); supra n.3; United States v. Rommy, 506 F.3d 
108, 119 (2d Cir. 2007); United States v. McDonough, 
603 F.2d 19, 22 (7th Cir. 1979) (“Venue is different 
from other evidentiary issues raised at the time of the 
motion for acquittal”; “[i]t is not an essential fact con-
stituting the offense charged, and need only be proved 
by a preponderance of the evidence.” (internal cita-
tions omitted)). 

Second, other issues typically litigated at trial are 
narrow and discrete; for example, a defendant may ob-
ject to the admission of a specific piece of evidence or 
challenge the qualifications of an expert witness.  
Rule 29, by contrast, necessarily triggers a broader in-
quiry because it addresses whether the Government 
has adduced evidence that as a whole satisfies every 
essential element.  See United States v. Landesman, 
17 F. 4th 298, 319 (2d Cir. 2021) (explaining that, 
when examining a defendant’s sufficiency-of-the-evi-
dence challenge, “the evidence must be viewed in its 
totality, ‘as each fact may gain color from others’” 
(quoting United States v. Cassese, 428 F.3d 92, 98–99 
(2d Cir. 2005))); United States v. Guzman-Ortiz, 975 
F.3d 43, 54 (1st Cir. 2020) (describing an appellate 
court’s review of a defendant’s Rule 29 challenge as a 
“holistic inquiry”).  To call that basic question, a de-
fendant need not do more than assert that the govern-
ment’s evidence, viewed as a whole, fails to establish 
guilt beyond a reasonable doubt on every element of 
the offense necessary to support conviction.   

As further support for its rejection of the prevail-
ing rule, the Third Circuit invoked the “practical goal” 
of encouraging efficiency and fairness.  Pet. App. 17a.  
But even if those considerations could supersede the 
plain text of the Rule, they do not support the Third 
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Circuit’s position.  Requiring defense counsel to iden-
tify and preserve every conceivable sufficiency argu-
ment on every element of every charge—without ade-
quate time to review the record and often before a 
transcript is even available—would transform Rule 29 
from a mechanism for holding the prosecution to its 
burden into a trap for the defense.  The rule would 
compel counsel to advance scattershot motions cata-
loguing any potential deficiency simply to preserve a 
de novo standard of review on appeal.  That would dis-
tract from the dispositive question that Rule 29 puts 
before the court:  whether the jury could find all of the 
essential elements of the offense beyond a reasonable 
doubt.  

The Third Circuit’s position also intrudes on the 
broad discretion of district courts to manage their own 
proceedings.  Trial judges vary widely in how they 
wish counsel to make such motions; some invite ex-
tended argument on Rule 29 motions, while others 
prefer a simple motion and to rule promptly.  A speci-
ficity requirement would effectively mandate a partic-
ular trial procedure—forcing lengthy, element-by-ele-
ment colloquies at the close of every criminal case—
whether or not the district court finds such elabora-
tion useful.  That result is at odds with the “tradition-
ally broad discretion accorded to the trial judge in con-
ducting” motions practice and managing proceedings 
in their courtrooms.  Ham v. South Carolina, 409 U.S. 
524, 528 (1973). 

D. This Case Is an Ideal Vehicle. 

This case is an ideal vehicle to resolve the conflict 
among the circuits.  As the Government emphasized 
below, it presents a clean “opportunity to resolve the 
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open question” concerning the standard of review 
when the defendant makes a general Rule 29(a) mo-
tion in the district court.  U.S. Br. 22, United States v. 
Abrams, 165 F.4th 784 (3d Cir. 2026) (internal quota-
tions omitted). 

There is no dispute about the facts.  The court 
cited the following colloquy in finding that Petitioner’s 
motion was “as general as they come”:  

THE COURT:  Now that you are going 
to rest, are there motions?  

DEFENSE COUNSEL:  Yes. I move 
for judgment of acquittal on [R]ule 
29[(a)]. I waive argument. 

Pet. App. 22a. 
 

The case squarely implicates the disagreement 
among the courts of appeals.  If the same motion were 
made in the First, Second, Sixth, Seventh, Ninth, 
Tenth, or D.C. Circuits, those courts would have re-
viewed Petitioner’s arguments de novo.  Because it oc-
curred in the Third Circuit, it was reviewed only for 
plain error, and the same would be true in the Fifth, 
Eighth, and Eleventh Circuits.   

The issue was fully briefed in response to the Gov-
ernment’s invitation for the court to decide at the out-
set the applicable standard of review when a defend-
ant makes such a general Rule 29 motion.  The Third 
Circuit squarely addressed that “threshold question,” 
which the court concluded it “must resolve” before 
turning to the merits.  Pet. App. 12a.  The court’s anal-
ysis, though erroneous, was thorough; the court 
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examined the circuit split, evaluated the competing 

arguments, and explained its rationale.   
Finally, this case presents a cleaner vehicle than 

the other pending petition raising the same question.4 

CONCLUSION 

For the reasons set forth above, the petition for a 

writ of certiorari should be granted. 
 

Respectfully submitted,  
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OPINION OF THE COURT 

SMITH, Circuit Judge. 
Characterizing himself as a “modern Icarus,” Op. 

Br. at 4, James Abrams’s (“Abrams”) story is, 
indeed, a cautionary tale. To cozen funds for a 
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clean energy startup, Abrams furnished prospec-
tive investors with forged documents and false 
information that overstated the company’s finan-
cial condition and business prospects. He then 
diverted investor funds for personal use and lied to 
investors to conceal his financial activities. And 
much like the figure from Greek mythology with 
whom he identifies, Abrams plummeted into the 
sea when a federal jury convicted him on 48 crimi-
nal counts, including 18 counts of wire fraud, 1 
count of mail fraud, 5 counts of aggravated-identi-
ty-theft, 1 count of money laundering, 12 counts of 
unlawful monetary transactions, 4 counts of 
obstruction of justice, and 7 counts of making false 
statements. The District Court imposed a 72-
month prison sentence and ordered him to pay 
approximately $1.2 million in restitution to the 
investors he defrauded. 

On appeal, Abrams principally attacks the suffi-
ciency of the evidence supporting his fraud and 
identity-theft convictions, pressing a host of argu-
ments he did not present to the District Court. We 
hold that a bare, non-specific Rule 29 motion does 
not preserve every later-articulated sufficiency 
argument, and that the District Court did not 
plainly err in denying Abrams’s Rule 29 motion. 
And Abrams’s sole preserved argument, sounding 
in instructional error, is squarely refuted by our 
precedent. 

Abrams separately contests a portion of the resti-
tution order, which awarded attorneys’ fees 
incurred by the investors in the course of cooperat-
ing with the Government’s investigation. On that 
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narrow point, we agree with Abrams. We hold that 
§ 3663A(b)(4) of the Mandatory Victims Restitution 
Act (“MVRA”) does not authorize restitution for 
attorneys’ fees. We will thus affirm the convictions 
and sentence in all respects, vacate the attorneys’ 
fees component of the October 11, 2024, order and 
the October 29, 2024, amended judgment, and 
remand for entry of an amended judgment consis-
tent with this opinion. 

I.  Background 

In June 2006, Abrams, along with his father, 
William Abrams, founded EthosGen, a renewable 
energy startup. Around 2011, after William left to 
work for Rockwell Collins1—an aerospace manufac-
turer—Abrams became EthosGen’s sole owner and 
operator. That was about the same time that 
Abrams took interest in waste-heat engines devel-
oped by Viking Heat Engines—a European firm 
whose technology converts waste heat from bio-
mass into electricity. Abrams approached Michael 
Mastergeorge, his father’s supervisor at Rockwell 
Collins, about potential commercial and military 
uses for the conversion technology. By 2013, the 
three companies had struck a basic arrangement: 
Viking would supply the engines, Rockwell Collins 
would integrate them with additional technology, 
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      1    William briefly worked for another aerospace manufac-
turing company before moving to Rockwell Collins. Rockwell 
Collins experienced numerous acquisitions/mergers but was 
referred to as “Rockwell Collins” or “Collins” for simplicity at 
trial. 



and EthosGen would market and sell the finished 
systems. 

In 2017, Binghamton University Foundation’s 
Koffman Southern Tier Incubator (“KSTI”) invited 
EthosGen to make a presentation at a “pitch” event 
and soon began preliminary due diligence as it con-
sidered a potential investment. As that process 
unfolded, Abrams supplied a series of altered or 
fabricated materials that portrayed EthosGen as 
far more established than it actually was. Abrams 
doctored the foundational “teaming” agreement 
between EthosGen, Rockwell Collins, and Viking to 
remove Viking and recast EthosGen as the owner 
and inventor of the engines. He also forged the sig-
nature of Michael Mastergeorge on the altered 
agreement. Similarly, Abrams modified purchase 
orders which Rockwell Collins had issued to Viking 
so that they appeared to have been issued to Ethos-
Gen. Abrams also submitted financial records that 
overstated the company’s strength: he fabricated a 
2016 federal tax return for EthosGen using the per-
sonal information of accountant John Riccetti with-
out authorization and submitted accompanying 
financial statements that inflated EthosGen’s 
assets and understated its liabilities. 

EthosGen’s operational history was likewise 
overstated. Abrams supplied a customer list repre-
senting that EthosGen had installed roughly thirty 
systems—including for the U.S. Navy. What the 
list actually reflected was work largely performed 
by Viking or Rockwell Collins. The reality was that 
EthosGen itself had not sold a single engine. 
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To reinforce the impression that EthosGen had 
performed work for the U.S. Navy, Abrams circu-
lated a contract that actually ran between the 
Navy (through the Pacific Northwest National Lab-
oratory, “PNNL”)2 and Rockwell Collins. But the 
version he provided replaced the name of Rockwell 
Collins with EthosGen. It also removed references 
to Rockwell Collins personnel and included a 
forged signature of PNNL’s representative Kevin 
Ghirardo. 

Abrams’s perfidies did not stop there. He pro-
duced additional doctored financial records in an 
effort to substantiate claimed revenue that Ethos-
Gen had never realized. And he recast intellectual-
property and other documents to suggest EthosGen 
had rights it did not have by presenting a license 
from Battelle Memorial Institute to use and manu-
facture certain polymers, which had been provided 
to another Abrams-owned entity, Innaventure, as if 
Battelle had licensed to EthosGen instead. This, he 
accomplished by including the forged name and sig-
nature of Battelle representative Peter Chris-
tensen. As if to outdo himself, Abrams edited an 
IP-development proposal between Albemarle (a 
chemical company) and Innaventure, to swap 
Innaventure for EthosGen. As a fraudster he was 
prolific. What he lacked, though, was a knack for 
the surreptitious that might have allowed him to 
elude detection. 
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    2   The PNNL is operated by Battelle Memorial Institute 
for the U.S. Department of Energy. It is not a legal entity 
itself. 



KSTI’s reviewers were not blind to the apparent 
irregularities in these financial documents. KSTI 
Director Daniel Mori expressed “significant con-
cerns around the accounting systems in place,” 
Appx668, and KSTI’s finance expert Mike Driscoll 
described a portion of the submissions as “on its 
face unreliable,” Appx649. Yet despite acknowledg-
ing the investment as “very high risk,” Appx562, 
KSTI proceeded to fund the project, awarding 
$200,000 to purchase two engines, with a second 
$200,000 (second tranche) contingent on meeting 
specified benchmarks. Three angel investors— 
Elizabeth Koffman ($200,000), Albert Nocciolino 
($200,000), and Russell Hagen ($300,000)—also 
joined, bringing initial funding to $900,000, which 
EthosGen deposited into a previously empty bank 
account in early May 2018.3 

Within days of the deposits, Abrams withdrew 
$100,500, which he used to pay various debts. Soon 
afterward, he moved $700,000 out of EthosGen’s 
account, routed it through four other business 
accounts that he controlled—each having at the 
time a near-zero balance—and cycled the funds 
back, all “within the span of approximately 32 min-
utes.” Appx712–716. An IRS agent testified that 
the transfers resembled “layering,” a method of 
obscuring the origin of funds through complex 
transfers. Appx732. Abrams characterized the 
transfers as a “mistake,” Appx756, borne out of 
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    3    The $700,000 from the angel investors was deposited 
around May 4, 2018. KSTI deposited its first tranche invest-
ment of $200,000 on May 15, 2018. 



uncertainty about “what he wanted to do.” 
Appx720–21. Shortly thereafter, he wired most of 
the remaining balance—approximately $800,000—
to a real estate IOLTA to purchase a residence in 
South Carolina. Although Abrams insisted to bank 
personnel that the property “would be used for 
business,” the bank flagged the transaction as sus-
picious and closed his accounts because “it 
appear[ed] he [was] using investor funds for per-
sonal purposes.” Appx720–21. At the same time, 
Abrams—undaunted—told investors that the 
money had been used to “secure unit inventory.” 
Appx698, 799, 839. 

Release of KSTI’s second $200,000 tranche 
hinged on attainment of three benchmarks: suc-
cessful installation and commissioning of two 
units; execution of a manufacturing/pricing agree-
ment with Rockwell Collins for roughly 50 units; 
and hiring a CFO. To show he had met those condi-
tions, Abrams advised KSTI by email on July 11, 
2018 that EthosGen had “completed installation” of 
a unit at the Bates Troy laundry facility and had 
achieved “another successful install in [the] United 
Kingdom in May.” Appx450. None of this was true. 
In reality, the Bates Troy unit was merely a free 
demonstration, and the U.K. unit had yet to be 
installed as late as November 2018. When installa-
tion eventually did occur, the engine failed and had 
to be removed. 
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In August 2018, Abrams sent KSTI a purported 
“commissioning checklist”4 for M.G.H. Limited, a 
U.K. recycler, bearing the name and signature of 
its managing partner, Michael Harris. Appx451. 
Harris neither signed the document nor authorized 
anyone to sign for him. Abrams also supplied to 
KSTI what he described as a Rockwell Collins man-
ufacturing/pricing agreement reflecting Masterge-
orge’s signature;5 but Mastergeorge denied having 
signed it and testified at trial that no executed 
agreement existed. Abrams did satisfy the CFO 
condition by hiring Linette Rayeski, yet he denied 
her access to EthosGen’s bank account and fur-
nished her with forged tax returns.6 Relying on 
these representations, KSTI released the second 
$200,000 tranche in August of 2018. 

In early 2019, IRS agents questioned Abrams at 
his South Carolina home about the suspicious fund 
movements. During the interview and ensuing 
investigation, Abrams made a number of false 
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    4      A commissioning checklist is a document “used to veri-
fy that all installation, testing, and configuration steps . . . 
have been completed correctly before the project is handed 
over to the client.” Liam Scanlan, What is a Commissioning 
Checklist?, HINDSITE (Jan. 13, 2025), https://www.hind-
siteind.com/blog/what-is-a-commissioning-tool-understand-
ing-its-importance-in-modern-projects. 
    5    Inattentive to detail, Abrams misspelled Masterge-
orge’s name on the signature line, so it appeared as “Maste-
geroge.” Appx533; Op. Br. at 42. 
    6   Abrams terminated Rayeski in December 2018 after 
she questioned the supposed “inventory” purchase and the 
South Carolina residence. 



statements: he asserted that EthosGen had paid 
Rockwell Collins for units installed on the U.S. 
Navy’s Golden Bear ship and at Bates Troy; 
claimed his investors had agreed to pay him 
$200,000 annually in guaranteed compensation 
and that EthosGen still owed him $800,000, includ-
ing for deferred compensation; professed ignorance 
as to who had signed the forged Rockwell Collins 
manufacturing agreement on behalf of Michael 
Mastergeorge; and likewise said he did not know 
who transmitted the forged Battelle contract to 
KSTI’s diligence team. 

Shortly thereafter, Abrams disclosed the ongoing 
IRS investigation to KSTI. He acknowledged that 
he had purchased a South Carolina residence with 
company funds but claimed that he had already 
reimbursed the company. He also executed a prom-
issory note, but only for $550,000—less than the 
amount withdrawn—and sought investor approval 
for a $135,000 personal loan from EthosGen, with-
out revealing that it was intended to retroactively 
cover some of the earlier withdrawal. 

Eventually, a grand jury returned a 48-count 
indictment charging Abrams with wire fraud 
(Counts 1–18), 18 U.S.C. § 1343; mail fraud (Count 
19), id. § 1341; aggravated-identity-theft (Counts 
20–24), id. § 1028A(a)(1); money laundering (Count 
25), id. § 1956(a)(1); unlawful monetary transac-
tions (Counts 26–37), id. § 1957; obstruction of jus-
tice (Counts 38–41), id. § 1519; and making false 
statements to IRS special agents on February 5, 
2019 (Counts 42–46), and on February 25, 2020 
(Counts 47–48), id. § 1001(a)(2). 
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The case proceeded to a nine-day jury trial. At 
the close of the Government’s case, Abrams moved 
for judgment of acquittal under Federal Rule of 
Criminal Procedure 29(a). In doing so, Abrams’s 
trial counsel stated merely: “I move for judgment of 
acquittal on [R]ule 29[(a)]. I waive argument.” 
Appx809. The District Court denied that motion 
because “the presentation of evidence so far if 
believed by the jury would certainly satisfy the gov-
ernment’s burden of proof beyond a reasonable 
doubt.” Id. Later, during the charge conference, 
Abrams did not object to the government’s pro-
posed jury instructions but requested a supplemen-
tal instruction on the “good faith” defense—that 
the jury could not find him guilty if it found that he 
had “an honestly held belief . . . that by virtue of 
his relationships with others . . . he could substi-
tute his name or the name of Ethosgen for the actu-
al party.” Appx165–167. The District Court 
declined to give the instruction because it was “not 
aware of any evidence in [this] case that would sup-
port a good faith defense instruction.” Appx825. 
After deliberating for approximately three hours, 
the jury delivered a guilty verdict on all counts. 

At sentencing, the District Court calculated a 
total offense level of 25 and a criminal history cat-
egory of I, thereby yielding a Sentencing Guide-
lines range of 81–191 months. It then imposed 48 
months of imprisonment on each of Counts 1–19 
and 25–48, with each term to run concurrently 
with the others. As to Counts 20–24, the District 
Court sentenced Abrams to concurrent sentences of 
24 months on each of the five counts, but with 
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those 24 months to run consecutive to the 48 
months already imposed. The result: a total term of 
72 months in prison. Id. The District Court also 
ordered $1.1 million in restitution to KSTI and the 
three angel investors. 

After further briefing, the District Court amend-
ed its judgment on October 11, 2024, to include 
restitution for attorneys’ fees “directly and proxi-
mately caused by [Abrams’s] crimes.” Appx13 (Oct. 
11, 2024, Order).7 Abrams timely filed notices of 
appeal from the May 15 and October 11 orders on 
May 29 and October 25, 2024, respectively.8 

Abrams now raises four sets of issues for our 
review. First, he challenges the denial of his Rule 
29 motion, arguing that the evidence was insuffi-
cient to support the jury’s guilty verdict on the 
fraud counts (Counts 1–19) and the aggravated-
identity-theft counts (Counts 20–24). Second, as to 
identity theft, he offers two fallback arguments: 
that the District Court’s jury instructions were 
inadequate under Dubin v. United States, 599 U.S. 
110 (2023) and, failing that, that 18 U.S.C § 1028A 
is unconstitutionally vague. Third, he argues that 
the District Court erred in refusing a good-faith 
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    7    Based on submissions from the victims, which the 
Court reviewed in camera, it ordered $91,588.00 to KSTI, 
$4,175.00 to Albert Nocciolino, and $3,337.50 to Elizabeth 
Koffman. The October 11 order resulted in an Amended Judg-
ment entered October 29, 2024. 
    8    The District Court had subject-matter jurisdiction over 
Abrams’s federal criminal prosecution under 18 U.S.C. 
§ 3231. We have appellate jurisdiction under 28 U.S.C. § 1291 
and 18 U.S.C. § 3742(a). 



instruction on the fraud counts. Finally, he chal-
lenges the October 11, 2024, restitution order, 
asserting that attorneys’ fees are not recoverable 
under the MVRA, 18 U.S.C. § 3663A, or, alterna-
tively, that the fees awarded were not “necessary.” 
We address these arguments in that order. 

II.  Insufficient Evidence 

Abrams challenges the sufficiency of the evidence 
supporting both his fraud convictions (Counts 1–
19) and his aggravated-identity-theft convictions 
(Counts 20–24). But first we must resolve a thresh-
old question: whether Abrams’s generalized Rule 
29 motion preserved the specific sufficiency argu-
ments he presses now. Concluding that it did not, 
we apply plain-error review. We then address the 
fraud counts and, thereafter, the aggravated-iden-
tity-theft counts, holding that the trial record com-
fortably supports the jury’s verdicts in toto. We will 
therefore affirm. 

A.  Standard of review 

Abrams argues for de novo review, which is ordi-
narily the standard we apply to sufficiency chal-
lenges.9 Op. Br. at 26; Rep. Br. at 2; see United 
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    9    While this standard is “plenary” as to the district 
court’s ruling, it is still highly deferential to a jury’s verdict. 
See United States v. Porat, 76 F.4th 213, 218 (3d Cir. 2023) 
(“[W]e must affirm [a] conviction if, considering the evidence 
in the light most favorable to the government, there is ‘sub-
stantial evidence from which any rational trier of fact could 
find guilt beyond a reasonable doubt.’ ”). 



States v. Rowe, 919 F.3d 752, 758 (3d Cir. 2019) 
(“Our review of the sufficiency of the evidence is 
plenary[.]”). The Government—urging us to extend 
our holding in United States v. Joseph, 730 F.3d 
336 (3d Cir. 2013)—responds that plain-error 
review applies because the generalized Rule 29 
motion Abrams made at trial failed to preserve the 
specific sufficiency arguments he now raises. We 
agree with the Government. The logic and policy 
underlying Joseph apply with equal force here. 
Accordingly, we hold that a bare, non-specific Rule 
29 motion for judgment of acquittal does not pre-
serve every specific sufficiency argument a defen-
dant may later pursue on appeal. Plain-error 
review must therefore govern Abrams’s sufficiency 
claims. 

To explain why, we revisit our Joseph precedent. 
There, we drew a careful distinction between 
“issues” and “arguments,” observing that a single 
“issue” can “encompass more than one” discrete 
“argument.” Joseph, 730 F.3d at 340. We then held 
that, to preserve a suppression argument under 
Federal Rule of Criminal Procedure 12, a party 
must raise the same argument in the district court 
as the party later makes on appeal; “merely raising 
an issue that encompasses the appellate argument 
is not enough.” Id. at 337. We also described the 
level of specificity required for preservation as 
“exacting.” Id. at 341. An argument on appeal is 
preserved if it depends on (1) the same legal rule or 
standard and (2) the same facts as the argument 
presented to the district court. Id. at 341–42. 
Applying that framework, we concluded that the 
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defendant’s district-court challenge to probable 
cause as to actus reus did not preserve a new appel-
late challenge to probable cause as to mens rea. Id. 
at 343. As a result, we concluded that the mens rea 
argument had been waived.10 Id. 

We have applied Joseph beyond the Rule 12 sup-
pression setting. In United States v. Grant, we 
invoked Joseph to decide whether to review de novo 
or for plain error a defendant’s argument urging us 
to “exten[d] [ ] our Court’s sentencing-package doc-
trine to vacated sentences.” 9 F.4th 186, 199–200 
(3d Cir. 2021). Although the defendant broadly 
asked the district court for a full resentencing on 
all his counts of conviction after his sentence on 
two counts were vacated, we held that he failed “to 
put the District Court or the Government on 
notice” of, and thus preserve, his distinct sentenc-
ing-package argument. Id. Similarly, in United 
States v. Abreu, we applied Joseph to a dispute 
regarding the interpretation of the U.S. Sentencing 
Guidelines. 32 F.4th 271 (3d Cir. 2022). We con-
cluded that the argument there had been pre-
served—“although [the defendant] frame[d] it 
slightly differently” than he had done at trial—
because it relied on “both the same legal rule . . . 
and the same facts . . . presented in the District 
Court.” Id. at 275–76 (second quotation from 
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   10   “[A] suppression argument raised for the first time on 
appeal is waived (i.e., completely barred) absent good cause.” 
United States v. Rose, 538 F.3d 175, 182 (3d Cir. 2008). By 
contrast, an unpreserved Rule 29 argument may still be 
reviewed for plain error. See United States v. Williams, 974 
F.3d 320, 361 (3d Cir. 2020). 



Joseph, 730 F.3d at 342). And in Spireas v. Com-
missioner of Internal Revenue, we extended Joseph 
into the civil realm, noting that there is “no basis” 
for applying a different argument/issue distinction 
in civil and criminal matters. 886 F.3d 315, 321 n.9 
(3d Cir. 2018). We made clear there that Joseph 
“provides the governing rule” for the “threshold 
question of whether an argument was made” in the 
district court for purposes of appellate review. Id. 

We have yet to fully resolve how Joseph should 
apply to motions for judgment of acquittal made 
pursuant to Federal Rule of Criminal Procedure 29. 
In Williams, we “decline[d] to import Joseph whole-
sale” to the Rule 29 context because doing so was 
unnecessary to our decision in that case. 974 F.3d 
at 361. Instead, we held that “when a Rule 29 
motion raises specific grounds, or arguments (in 
the Joseph sense), all such arguments not raised 
are unpreserved on appeal.” Id.11 Thus, the defen-
dant’s Rule 29 motion at trial raising “a narrow 
factual argument regarding the testimony of a wit-
ness” did not preserve a distinct appellate argu-
ment concerning drug-quantity calculations. Id. 
Williams, however, expressly left open whether “a 
broadly stated Rule 29 motion preserves all argu-
ments bearing on the sufficiency of the evidence.” 
Id.; see also United States v. Johnson, 19 F.4th 248, 
255 n.6 (3d Cir. 2021) (reaffirming that Williams 
did not hold that “a ‘general’ Rule 29 motion pre-
serves all sufficiency arguments for appeal”). Con-
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   11     Most of our sister circuits have adopted the same, or 
similar, standard. See id. at 361 nn. 27–28 (collecting cases). 



fronted with that question now, we hold that a gen-
eral Rule 29 motion does not preserve all sufficien-
cy arguments later raised on appeal.12 

Our cases underscore two animating principles of 
preservation doctrine. First, a party must put the 
district court “squarely” on notice of the point at 
issue, Johnson, 19 F.4th at 255 (citation omitted), 
thereby affording it “a chance to ‘consider and 
resolve’” the matter in the first instance. Id. (quot-
ing Puckett v. United States, 556 U.S. 129, 134 
(2009)); see also Grant, 9 F.4th at 199 (finding that 
an appellate argument was not preserved where 
“defense counsel’s argument . . . did not suffice to 
put the District Court or the Government on notice 
[of] what [the defendant] really sought”). That is so 
because the district court “is ordinarily in the best 
position to determine the relevant facts and adjudi-
cate the dispute.” Puckett, 556 U.S at 134. Indeed, 
“[t]he very word ‘review’ presupposes that a liti-
gant’s arguments have been raised and considered 
in the tribunal of first instance.” Freytag v.  
Comm’r, 501 U.S. 868, 895 (1991) (Scalia, J., con-
curring in part and concurring in judgment). 
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   12    We are not the first circuit to reach that conclusion. 
The Fifth Circuit has held that “[t]o preserve de novo review 
. . . a defendant must specify at trial the particular basis on 
which acquittal is sought.” United States v. McDowell, 498 
F.3d 308, 312 (5th Cir. 2007) (emphasis added); see also  
United States v. Wadi, 153 F.4th 465, 474–75 (5th Cir. 2025) 
(holding that an argument was waived on appeal where the 
defendant “generally moved for acquittal”, but “failed to spec-
ify any particular basis for his insufficiency-of-the-evidence 
contention in the district court”). 



Second, the presentation must be “sufficiently 
particularized”—that is, framed as specific argu-
ments—because “even the most learned judges are 
not clairvoyant” and need not “anticipate and join 
arguments that are never raised by the parties.” 
Abreu, 32 F.4th at 274–75 (second and third quota-
tions from United States v. Dupree, 617 F.3d 724, 
728 (3d Cir. 2010)); cf. Doeblers’ Pa. Hybrids, Inc. v. 
Doebler, 442 F.3d 812, 820 n.8 (3d Cir. 2006) 
(“‘Judges are not like pigs, hunting for truffles 
buried’ in the record.” (quoting Albrechtsen v. Bd. 
of Regents of Univ. of Wis. Sys., 309 F.3d 433, 436 
(7th Cir. 2002))). That requirement is “essential to 
the proper functioning of our adversary system,” 
which “rel[ies] on the litigants . . . to frame the 
issues for decision.” Dupree, 617 F.3d at 728. 

These tenets reflect a practical goal: to “encour-
age[ ] litigants to directly identify for the district 
court the purported grounds for error.” Johnson, 19 
F.4th at 255; see also Puckett, 556 U.S. at 134 
(explaining that strict limits on correcting unpre-
served error “serve[ ] to induce the timely raising of 
claims and objections” before the district court). 
Thus, the “ultimate question is whether the part[y] 
‘g[a]ve the District Court the opportunity to consid-
er the argument.’ ” Abreu, 32 F.4th at 275 (second 
alteration in original) (quoting Dupree, 617 F.3d at 
731). Nothing about Rule 29 warrants an exception 
to that reasoning. As elsewhere, requiring a defen-
dant to “specify at trial the particular basis on 
which acquittal is sought” ensures that “the Gov-
ernment and district court are provided notice” and 
can address arguments in the first instance. 
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McDowell, 498 F.3d at 312; see also United States 
v. Kieffer, 991 F.3d 630, 639 (5th Cir. 2021) (Old-
ham, J. concurring in the judgement) (“[A] general 
declaration of ‘insufficient evidence!’ . . . does 
nothing to focus the district judge’s mind on any-
thing.”). 

We acknowledge that several of our sister cir-
cuits have held (often with little analysis) that a 
“broadly stated” Rule 29 motion “without specific 
grounds” preserves the full array of sufficiency 
challenges for appeal. United States v. Hammoude, 
51 F.3d 288, 291 (D.C. Cir. 1995).13 But that line of 
authority rarely offers a justification. So even if 
“the practice of allowing general Rule 29 objections 
is well accepted,” Marston, 694 F.3d at 135, it is 
unclear why such a practice should carve out an 
exception to the “ordinar[y]” rule that counsel must 

18a

   13      See also United States v. Maez, 960 F.3d 949, 959 (7th 
Cir. 2020) (“A motion under Rule 29 that makes specific argu-
ments waives issues not presented, but a general motion pre-
serves every objection.”); United States v. Marston, 694 F.3d 
131, 134 (1st Cir. 2012) (quoting Hammoude and suggesting 
that “the same rule applies in this circuit as well”); United 
States v. Chance, 306 F.3d 356, 371 (6th Cir. 2002) (finding 
that a defendant preserved specific challenges to the suffi-
ciency of the evidence where “his Rule 29 motions were gen-
eral in nature”); United States v. Hoy, 137 F.3d 726, 729 (2d 
Cir. 1998) (holding that a Rule 29 motion “generally arguing 
that the government presented insufficient evidence to con-
vict . . . preserve[s] [all] sufficiency claims for appeal”); cf. 
United States v. Graf, 610 F.3d 1148, 1166 (9th Cir. 2010) (“A 
defendant need not state specific grounds to support a Rule 
29 motion . . . however, when a Rule 29 motion is made on a 
specific ground, other grounds not raised are waived[.]” (cita-
tions omitted)). 



“make specific objections which state the grounds 
for or scope of the objection.” Id. 

The Seventh Circuit has offered perhaps the 
most developed justification for a position contrary 
to our holding here. It reasons that Rule 29 “does 
not require specificity” by contrasting it with its 
civil analogue, which expressly requires that a 
motion for judgment as a matter of law “specify the 
judgment sought and the law and facts that entitle 
the movant to the judgment.” United States v.  
Hosseini, 679 F.3d 544, 550 (7th Cir. 2012) (quoting 
Fed. R. Civ. P. 50(a)(2)). Building on that premise, 
the Seventh Circuit has explained that “a general 
[Rule 29] motion preserves every objection” 
because “parties to a criminal case—unlike civil 
parties—have no general obligation to support 
[their] motions with specific reasons.” Maez, 960 
F.3d at 959 & n.6 (citing Fed. R. Crim. P. 47 advi-
sory committee’s note to 1944 adoption). We decline 
to follow that approach for two reasons. 

First, while Rule 29 itself is silent on specificity, 
Rule 47(b) is not: it provides that any motion “must 
state the grounds on which it is based.” Fed. R. 
Crim. P. 47(b). And in Joseph we explained that the 
terms “ground” and “argument” are “synonymous” 
in “the degree of specificity they entail.” 730 F.3d 
at 340. Read together, those propositions mean 
what they say: a motion—including one under Rule 
29—must state the arguments on which it rests. 
“[M]erely raising an issue that encompasses the 
appellate argument is not enough” to preserve it 
for appeal. Id. at 337. 

19a



Second, the advisory committee note on which 
Maez relies reaches only so far. It states that Rule 
47(b) “does not require that the grounds [i.e., argu-
ments] upon which a motion is made shall be stat-
ed ‘with particularity.’ ” Fed. R. Crim. P. 47 
advisory committee’s note to 1944 adoption 
(emphasis added) (quoting Fed. R. Civ. P. 7(b)(1)). 
We have never held—and do not hold today—that 
an argument must be fully developed or exhaus-
tively briefed in the district court to be preserved. 
Indeed, “[p]arties are free . . . to place greater 
emphasis and more fully explain an argument on 
appeal than they did in the District Court” or to 
“even, within the bounds of reason, reframe their 
argument.” Joseph, 730 F.3d at 341. But the argu-
ment itself must be presented in some form; merely 
invoking only an overarching “issue,” which is 
“broader in scope,” will not suffice. Id. at 340. 

At all events, those same courts—like ours in 
Williams—also hold that when a defendant chooses 
to raise specific Rule 29 arguments in the district 
court, any unraised sufficiency arguments are for-
feited or waived.14 That asymmetry is difficult to 
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   14   See Marston, 694 F.3d at 134 (“[W]hen a defendant 
chooses only to give specific grounds for a Rule 29 motion, all 
grounds not specified are considered waived[.]”); Chance, 306 
F.3d at 369 (“[W]here the defendant makes a Rule 29 motion 
on specific grounds, all grounds not specified in the motion 
are waived.”); Hosseini, 679 F.3d at 550 (“[A] defendant’s 
choice to raise specific arguments and omit others in a Rule 
29 motion has consequences on appeal.”); United States v. 
Spinner, 152 F.3d 950, 955 (D.C. Cir. 1998) (“[W]e review an 
appellant’s sufficiency-of-the-evidence challenge for plain 
error when a motion for judgment of acquittal was based on 



justify.15 Indeed, we deemed the Williams rule 
“sensible” precisely because it “encourages liti-
gants to directly identify for the district court the 
purported grounds for error.” Johnson, 19 F.4th at 
255. A countervailing rule—treating a generic Rule 
29 motion as preserving every later-articulated 
argument—would invert that incentive, effectively 
penalizing specificity at trial. See Kieffer, 991 F.3d 
at 638 (Oldham, J., concurring in the judgement) 
(noting that this double standard “encourages 
defendants to say as little as possible in the district 
court and to save their good arguments as ‘gotchas!’ 
for appeal”).16 That result cannot be reconciled 
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specific (and different) grounds.”); United States v. Rivera, 
388 F.2d 545, 548 (2d Cir. 1968) (“[W]here as here a motion 
for acquittal is made on specified grounds . . . we think that 
[non-specified] objection[s] ha[ve] been waived.”). 
   15    Only the Second Circuit—more than half a century 
ago—has offered a rationale for this distinction. See Rivera, 
388 F.2d at 548. There, the court suggested that when a 
defendant “moves to acquit without specification” a court 
“might assume [specific objections] to be included among his 
unarticulated disagreements.” Id. By contrast, when a defen-
dant “does specify grounds for the motion and omits mention 
of [other arguments] we must conclude that he cannot be con-
sidered to have raised [them].” Id. In other words, a bare-
bones insufficiency motion is deemed to embrace every 
conceivable theory, but the moment a defendant articulates 
particular grounds, his silence as to any others is treated as 
waiver. That is a tenuous assumption. It is also difficult to 
square with traditional preservation principles and the policy 
bases underlying them. 
   16      Even the First Circuit, despite its bottom-line holding, 
acknowledged this perverse incentive. In Marston, the court 
had to decide whether an “ambiguous [Rule 29] motion” was 



with our preservation jurisprudence and turns the 
adversary process on its head. We therefore extend 
our Joseph precedent and hold that a general Rule 
29 motion fails to preserve all specific sufficiency 
arguments for appellate review. 

Applying that rule here, Abrams did not preserve 
the particular sufficiency arguments he now 
advances. His Rule 29 motion was as general as 
they come. The entire colloquy was short: 

THE COURT: Now that you are going to rest, are 
there motions? 

[DEFENSE COUNSEL]: Yes. I move for judgment 
of acquittal on [R]ule 29[(a)]. I waive argu-
ment. 
[GOVERNMENT COUNSEL]: Subject to the pend-
ing stipulation, there’s more than enough evi-
dence in the record to justify all 48 counts  
in the indictment for a myriad of Title 18 
offenses. 
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general or specific, due to the different standards it applies to 
each. 694 F.3d at 135. Because defendant’s counsel first made 
a “purely [ ] general objection to the government’s evidence” 
and then followed with “specific objections,” it was unclear 
what standard to apply. Id. The court observed that, in such 
circumstances, there is “good reason” to classify the motion 
as “general” to avoid “encourag[ing] general objections with-
out examples.” Id. It further recognized that “penaliz[ing] the 
giving of examples, which might be understood as abandon-
ing all other grounds, discourages defense counsel from doing 
so.” Id. Why that logic should be confined to “examples” 
appended to an otherwise general motion and not applied to 
the general/specific distinction more broadly remains unex-
plained. 



THE COURT: It’s clear that the presentation of 
evidence so far if believed by the jury would 
certainly satisfy the government’s burden of 
proof beyond a reasonable doubt, and so the 
[R]ule 29 motion is denied. 

Appx809. 
Because Abrams articulated no specific argu-

ments, we review his sufficiency claims only for 
plain error. Williams, 974 F.3d at 361 & n.29 (stat-
ing that “plain-error review is appropriate” for 
unpreserved Rule 29 arguments). That standard 
requires a showing that (1) there was an “error”; (2) 
the error was “plain”; (3) the error prejudiced or 
“affect[ed] substantial rights”; and (4) not correct-
ing the error would “seriously affect[] the fairness, 
integrity or public reputation of judicial proceed-
ings.” United States v. Olano, 507 U.S. 725, 732 
(1993) (quoting United States v. Young, 470 U.S. 1, 
15 (1985)). An insufficiency claim succeeds under 
plain-error review only where affirmance would 
produce “a manifest miscarriage of justice—the 
record must be devoid of evidence of guilt or the 
evidence must be so tenuous that a conviction is 
shocking.” United States v. Burnett, 773 F.3d 122, 
135 (3d Cir. 2014) (citation omitted). Put different-
ly, the defendant must “establish that the trial 
judge and prosecutor were derelict in even permit-
ting the jury to deliberate.” Id. That is a high bar, 
and one that Abrams cannot clear. 
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B.  Fraud Counts 

We begin with the wire and mail fraud counts 
(Counts 1–19) because reversal of Abrams’s convic-
tions on these claims would obviate the need to 
address the aggravated-identity-theft counts, 
which depend on fraud as a predicate offense. See 
Op. Br. at 24.17 For the reasons that follow, we con-
clude that the record amply supports Abrams’s 
fraud convictions. Accordingly, there is no error 
under Olano’s first prong, and we will affirm those 
counts and proceed to consider the identity theft 
counts. 

To satisfy the first prong of plain-error review 
under Olano, Abrams must establish that “the 
record contains no evidence, regardless of how it is 
weighted,” from which a “rational trier of fact could 
have found the essential elements of the crime 
beyond a reasonable doubt.” United States v. Walker, 
657 F.3d 160, 171 (3d Cir. 2011) (citations omitted). 
This is an “extremely high” burden to meet. United 
States v. Serafini, 233 F.3d 758, 770 (3d Cir. 2000). 
Our review is “particularly deferential[:]” we “view 
the evidence in the light most favorable to the pros-
ecution” and “must be ever vigilant not to usurp 
the role of the jury by weighing credibility and 
assigning weight to the evidence.” Walker, 657 F.3d 
at 171 (citation modified and citations omitted). 

Both federal fraud statutes at issue here crimi-
nalize “any scheme or artifice to defraud, or for 
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   17     Abrams appears to apply each of his arguments to all 
19 counts of fraud in the indictment. 



obtaining money or property by means of false or 
fraudulent pretenses, representations, or promis-
es.” See 18 U.S.C. § 1343 (wire fraud); id. § 1341 
(mail fraud).18 The government must prove: “(1) a 
scheme or artifice to defraud for the purpose of 
obtaining money or property, (2) participation by 
the defendant with specific intent to defraud, and 
(3) use of the mails or wire transmissions in fur-
therance of the scheme.” Nat’l Sec. Sys., Inc. v. 
Iola, 700 F.3d 65, 105 (3d Cir. 2012). Abrams does 
not dispute that the third element is met, so we 
focus exclusively on the first two elements. See Op. 
Br. 52–56. Here, the record contains more than suf-
ficient evidence, viewed in the light most favorable 
to the prosecution, from which a rational trier of 
fact could have found that both elements were met 
beyond a reasonable doubt. 

1.  For the purpose of obtaining  
money or property 

The first element of federal fraud requires that 
“property must play more than some bit part in a 
scheme: It must be an object of the fraud.” Kelly v. 
United States, 590 U.S. 391, 402 (2020) (internal 
quotation marks and citation omitted). Put differ-
ently, “[o]btaining the victim’s money or property 
must have been the ‘aim,’ not an ‘incidental 
byproduct,’ of the defendant’s fraud.” Kousisis v. 
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   18      Because both statutes contain this identical language, 
we interpret them “in pari materia.” Porat, 76 F.4th at 218 
n.3 (quoting Pasquantino v. United States, 544 U.S. 349, 355 
n.2 (2005)). 



United States, 605 U.S. 114, 122 (2025) (quoting 
Kelly, 590 U.S. at 402, 404). Abrams does not dis-
pute that his scheme was aimed at obtaining 
money or property. Instead, he now argues that his 
conviction fails because “the Government did not 
allege [ ]or prove that inflicting economic harm on 
the investors was the object of Abrams’s plan.” Op. 
Br. at 54. 

Abrams maintains that federal fraud requires 
not only an intent to obtain money or property, but 
also an intent to make the victim worse off econom-
ically. Id. He is wrong. While this case was pend-
ing, the Supreme Court squarely rejected that 
position in Kousisis, holding that a defendant may 
violate § 1343 “regardless of whether he seeks to 
leave the victim economically worse off.” 605 U.S. 
at 124. Kousisis likewise forecloses Abrams’s relat-
ed theory that the investors “received exactly what 
they paid for”—i.e., “a risky investment tanta-
mount to a lottery ticket.” Op. Br. at 54 (first quo-
tation from Porat, at 227 (Krause, J., concurring)). 
Again, economic or pecuniary harm is not required 
under § 1343, Kousisis, 605 U.S. at 124 (“[T]he wire 
fraud statute . . . does not so much as mention 
[economic] loss, let alone require it.”), and the “ben-
efit-of-the-bargain” line of cases Abrams cites in 
support have been abrogated by Kousisis.19 Abrams 
acknowledges as much in his Reply Brief. Rep. Br. 
at 20 n.4. 
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   19    See, e.g., United States v. Takhalov, 827 F.3d 1307 
(11th Cir. 2016); United States v. Binday, 804 F.3d 558 (2d 
Cir. 2015). 



Equally unavailing is Abrams’s attempt to shift 
blame to his victims. He contends that they were 
“sophisticated investors” who “considered Ethos-
Gen’s financial information unreliable[,]” yet pro-
ceeded in spite of that with what they knew was a 
high-risk investment. Op. Br. at 55. According to 
Abrams, they did not believe or rely on his alleged 
lies and misrepresentations—purportedly a “strong 
indication that no actionable federal criminal fraud 
occurred.” Id. at 55–56; see also Rep. Br. at 20 
(arguing that the investors “entered the relation-
ship with their eyes open and did not rely on any of 
his alleged misrepresentations”). But “justifiable 
reliance . . . plainly ha[s] no place in the federal 
fraud statutes.” Neder v. United States, 527 U.S. 1, 
24–25 (1999) (internal quotation marks and cita-
tion omitted); see also Bridge v. Phoenix Bond & 
Indem. Co., 553 U.S. 639, 648 (2008) (“Using the 
mail to execute or attempt to execute a scheme to 
defraud is indictable as mail fraud . . . even if no 
one relied on any misrepresentation.”). And to the 
extent the investors knowingly “signed off on an 
investment that involved a high degree of risk,” 
that simply repackages the already-rejected “bene-
fit-of-the-bargain” theory. Op. Br. at 55–56 (cita-
tion modified).20 Accordingly, Abrams’s challenge 
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   20      To the extent that Abrams argues that the investors 
were negligent in ignoring the many red flags surrounding 
EthosGen, we “reject the relevance of those allegations, even 
if true.” United States v. Coyle, 63 F.3d 1239, 1244 (3d Cir. 
1995). “The negligence of the victim in failing to discover a 
fraudulent scheme is not a defense to criminal conduct.” Id. 
(citation omitted). 



to the “money or property” element fails. We turn, 
then, to the next question: whether a reasonable 
jury could infer from the evidence presented, the 
requisite intent to defraud. We conclude that it 
could. 

2.  Specific intent to defraud 

We have long recognized that “[j]uries may infer 
a defendant’s intent to defraud from circumstantial 
evidence.” United States v. Cammarata, 145 F.4th 
345, 367 (3d Cir. 2025) (citation omitted). Such 
inferences need only bear a “logical or convincing 
connection to established fact.” United States v. 
Caraballo-Rodriguez, 726 F.3d 418, 425 (3d Cir. 
2013). And even where the evidence “may be con-
sistent with multiple possibilities,” our role “is to 
uphold the jury verdict . . . as long as it passes the 
‘bare rationality’ test.” Id. at 432. 

Abrams frames his “entire defense” as a claim of 
honest belief—namely, that “due to the nature of 
his personal and business relationships,” he 
believed he “had implied consent to substitute his 
and EthosGen’s name for other persons’/entities’ 
names on documents.” Rep. Br. at 20. The jury 
rejected that defense, returning guilty verdicts on 
all nineteen fraud counts. We may not disturb that 
determination unless the record is entirely “devoid 
of evidence” from which fraudulent intent could be 
inferred. Burnett, 773 F.3d at 135. That by no 
means describes the condition of the record that is 
before us. 
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The evidence admitted at trial amply supplies 
the “logical or convincing connection” required to 
support the jury’s verdict. Caraballo-Rodriguez, 
726 F.3d at 425. Abrams altered business con-
tracts, adding EthosGen where it was not a signa-
tory or excising references to other contracting 
entities. He also inflated EthosGen’s financials to 
enhance its appearance to investors.21 He further 
misrepresented that the first two units funded by 
the initial tranche had been sold and installed 
when they had not. That representation aligned 
with a condition for receiving the second tranche. 
No evidence remotely suggests that Abrams pos-
sessed “implied consent” to take those steps or that 
he had a non-fraudulent purpose for doing so. 

His handling of investor funds points in the same 
direction. Shortly after he received the money from 
investors, Abrams withdrew and distributed it 
among four other business accounts “within the 
span of approximately 32 minutes.” Appx715. He 
then used funds to purchase a personal residence 
while telling investors the funds were used “to 
secure unit inventory.” Appx450, 716. Although 
Abrams characterized the transfers as a “mistake” 
and claimed the residence had business purposes, 
Appx720–721, 756, an IRS agent who testified 
opined that the pattern resembled money launder-

29a

   21    Abrams himself acknowledges this. See Op. Br. at 8–9 
(“Abrams provided information and EthosGen documents 
that were not accurate—he inflated EthosGen’s cash-on-
hand, revenue stream, number of units/engines successfully 
sold/installed and paid for . . . and intellectual property port-
folio.”). 



ing. The jury was entitled to credit that testimony. 
See Walker, 657 F.3d at 171 (stating that courts 
may not “usurp the role of the jury by weighing 
credibility and assigning weight to the evidence” 
(citations omitted)). 

On this record—much of which was not factually 
contested at trial—a rational jury could find that 
Abrams acted with intent to defraud, as shown by 
his repeated misrepresentations and his handling 
of investor funds. Because we discern no error 
under Olano’s first prong, the fraud convictions 
must stand. We turn next to Dubin and the aggra-
vated-identity-theft counts. 

C.  Aggravated-Identity-Theft Counts 

In addition to the fraud counts, the jury returned 
guilty verdicts on five counts of aggravated-identi-
ty-theft, 18 U.S.C. § 1028A. Those convictions carry 
a mandatory two-year term to run consecutively to 
any term of imprisonment imposed on the underly-
ing offense. See § 1028A(a)(1).22 On appeal, Abrams 
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   22    Abrams was sentenced to an additional two-year term 
for each count, with all § 1028A sentences to run “concurrent-
ly with each other.” Appx5. Thus, vacating fewer than all 
counts would not affect Abrams’s aggregate term of imprison-
ment. However, we must still analyze each count separately. 
Under the “concurrent sentence doctrine,” courts have “dis-
cretion to avoid resolution of legal issues affecting less than 
all of the counts in an indictment where at least one count 
will survive and the sentences on all counts are concurrent.” 
Clark v. United States, 76 F.4th 206, 209 n.2 (3d Cir. 2023) 
(citation omitted). That doctrine will not apply, however, 
where, as here, the district court imposes a special assess-



devotes the lion’s share of his briefing to arguing 
that the evidence does not satisfy the standard 
announced in Dubin, 599 U.S. at 131.23 We dis-
agree. As explained below, all of Abrams’s § 1028A 
convictions are supported by sufficient evidence 
under Dubin. Accordingly, there is no error under 
Olano. 

1.  Applicable legal standard under Dubin 

Section 1028A(a)(1) imposes a mandatory two-
year additional sentence when a defendant “during 
and in relation to any [predicate offense], knowing-
ly transfers, possesses, or uses, without lawful 
authority, a means of identification of another per-
son.”24 The statute requires the Government to 

31a

ment for each count of conviction, as required by 18 U.S.C. 
§ 3013. See United States v. Ross, 801 F.3d 374, 382 (3d Cir. 
2015) (explaining that in such cases “the sentences are not 
concurrent, and the ‘concurrent sentence’ doctrine cannot be 
used to avoid appellate review of each count of conviction”) 
(citing Ray v. United States, 481 U.S. 736, 737 (1987)); see 
also Ryan v. United States, 688 F.3d 845, 849 (7th Cir. 2012) 
(“As a practical matter, the concurrent-sentence doctrine was 
abrogated for direct appeal when Congress imposed a special 
assessment of $50 (now $100) for each separate felony convic-
tion.”). 
   23    The Supreme Court issued Dubin on June 8, 2023, soon 
after Abrams’s trial commenced. 599 U.S. 110. But Abrams 
never invoked Dubin at trial, even though its “guidance was 
available . . . before the Government’s first witness even fin-
ished testifying.” Op. Br. at 31. 
   24      Predicate offenses include both wire and mail fraud. 
See § 1028A(c)(5). 



prove four distinct elements: (1) the defendant 
knowingly transferred, possessed, or used; (2) a 
means of identification of another person; (3) with-
out lawful authority; and (4) the defendant did so 
during and in relation to a predicate crime. See, 
e.g., United States v. Pierre, 825 F.3d 1183, 1194 
(11th Cir. 2016). Abrams contests only the fourth 
element. See Op. Br. at 27–49. 

The Supreme Court has recently clarified what it 
means to “use” another person’s means of identifi-
cation “in relation to” a predicate offense. In Dubin, 
the Court held that a defendant does so only “when 
th[e] use is at the crux of what makes the [defen-
dant’s] conduct criminal.” 599 U.S. at 131. Being at 
the “crux” requires that the identifying information 
be a “key mover in the criminality,” id. at 123, not 
merely connected to the offense by “a causal rela-
tionship, such as facilitation of the offense or being 
a but-for cause of its success.” Id. at 131 (internal 
quotation marks and citation omitted). For fraud 
and deceit offenses, the identifying information 
must be used in a “fraudulent or deceptive” manner 
that typically goes to “‘who’ is involved,” not simply 
“how” or “when” the conduct occurred. Id. at 132. 
Thus the Court contrasted routine overbilling sce-
narios—“[a] lawyer who rounds up her hours from 
2.9 to 3,” “a waiter who serves flank steak but 
charges for filet mignon,” or “an ambulance service 
that actually transported patients but inflated the 
number of miles driven”—where the identifying 
information is “ancillary to what ma[kes] the con-
duct fraudulent,” with conduct like the “pharmacist 
who swipes information from the pharmacy’s files 
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and uses it to open a bank account in a patient’s 
name,” where the misuse of identity is “integral to” 
the fraud itself. Id. at 114, 117–18 (citation omit-
ted). 

In Dubin, the defendant was convicted of health-
care fraud and aggravated-identity-theft after his 
company submitted inflated claims to Medicaid, 
falsely claiming that services rendered to an actual 
patient were performed by a psychologist rather 
than by a psychological associate. Id. at 114–15. 
Although the claims included legitimate patient 
identifiers (name and Medicaid number), the 
scheme’s core deceit concerned “how and when 
services were provided, . . . not who received the  
services.” Id. at 132. The Court vacated the defen-
dant’s aggravated-identity-theft convictions 
because the patient’s identifying information was 
merely an “ancillary feature” of the billing and “not 
at the crux of what made the underlying overbilling 
fraudulent.” Id. 

Abrams reads Dubin to require vacatur of his 
aggravated-identity-theft convictions. As a prelim-
inary matter, he argues that § 1028A(a)(1) now 
demands proof of pecuniary or reputational harm—
what he labels “Judge Easterbrook’s heuristic.” Op. 
Br. at 31–35. He derives that view from a Seventh 
Circuit opinion, United States v. Spears, 729 F.3d 
753 (7th Cir. 2013), which he contends Dubin 
“cite[d] . . . with approval.” Op. Br. 31–32; Rep. Br. 
at 3–4. Abrams’s reading is, to put it kindly, a 
stretch. Dubin cites Spears only to observe that 
some lower courts had adopted “more restrained 
readings” of § 1028A. Dubin, 599 U.S. at 116 & n.2. 
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Dubin neither mentioned a harm requirement nor 
adopted Spears’s reasoning. And Spears itself 
addressed how to apply a separate aspect of the 
§ 1029A analysis—the “another person” element—
in a scenario where the defendant used identifying 
information with the subject’s consent, noting only 
in passing that “[t]he usual victim of identity theft 
may be out of pocket . . . or may be put to the task 
of rehabilitating a damaged reputation.” Id. at 755, 
757 (emphasis added). 

At all events, even if we were inclined to enter-
tain Abrams’s novel requirement, we decline to do 
so here under plain-error review. Our Court has 
never endorsed a harm element under § 1028A, and 
Abrams identifies no authority that clearly does so. 
Thus, any error in this respect—assuming one 
exists—is hardly “clear or obvious” as our prece-
dent requires. United States v. Dorsey, 105 F.4th 
526, 530 (3d Cir. 2024) (explaining that an error is 
plain when “the state of the law” demonstrates that 
“the underlying legal proposition is not subject to 
reasonable dispute” (internal quotations and cita-
tion omitted)). We therefore set the proposed harm 
requirement aside and ask whether—viewing the 
evidence “in the light most favorable to the prose-
cution”—a reasonable jury could find that 
Abrams’s use of another’s identifying information 
was at the “crux” of his fraud. Walker, 657 F.3d at 
171. The trial record supports such a finding on 
each count. 
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2.  Counts 20–22 

For Counts 20–22, the “crux” of Abrams’s fraud 
was in submitting falsified documents to deceive 
investors into believing that EthosGen was far 
more financially stable and operationally success-
ful than it really was, thereby inducing them to 
invest. Central to that fraud was “who” attested to 
the representations in the documents, as they 
would have carried no weight without such 
endorsements. 

First, to mislead investors into thinking the com-
pany had generated revenue that it had not, 
Abrams altered EthosGen’s 2010 tax return to 
appear that it was a 2016 return. In doing so, he 
inserted the name and tax preparer number of an 
accountant, John Riccetti, without having obtained 
the accountant’s consent. Second, Abrams forged a 
contract between PNNL and Rockwell Collins, 
altering it to appear as if it was a contract between 
PNNL and EthosGen, falsely using the name and 
signature of PNNL representative Kevin Ghirardo. 
Third, Abrams misrepresented that EthosGen pos-
sessed intellectual property rights that it, in fact, 
did not. He did so by altering a patent-license 
agreement between Battelle and Innaventure, 
making it appear as if the agreement was between 
Battelle and EthosGen and using the name and sig-
nature of Battelle representative Peter Christensen. 
In each of these instances, Abrams’s use of 
Ricetti’s, Ghirardo’s, and Christensen’s means of 
identification was itself “fraudulent or deceptive,” 
because it falsely implied that those individuals 
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had endorsed the altered documents. Dubin, 599 
U.S. at 132. That is, the deceit concerned who had 
purportedly prepared the 2016 tax return or rati-
fied the contracts that favored EthosGen. Thus, 
Abrams’s deceitful conduct falls cleanly within 
§ 1028A and the framework established by Dubin. 

3.  Counts 23–24 

Abrams’s challenge to Counts 23 and 24 fails for 
similar reasons. In order for KSTI to release the 
second $200,000 tranche of investment funds, 
EthosGen was required to show that it had (1) suc-
cessfully sold, installed, and commissioned units at 
two customer sites; (2) finalized a manufacturing 
and pricing agreement with Rockwell Collins for 
roughly 50 units; and (3) hired a CFO. Attempting 
to satisfy the first condition, Abrams told investors 
that EthosGen had completed a “successful install 
in United Kingdom in May.” Op. Br. at 18; 
Appx450–451. That was false. The unit had not 
been installed even by November 2018, and when 
installation finally did occur, the unit failed and 
had to be “uninstalled and returned.” Appx528–29. 
In an attempt to validate his false claim, Abrams 
emailed a purported commissioning checklist for 
“M.G.H. Limited” on August 1, 2018, bearing the 
name and signature of Michael Harris, M.G.H.’s 
managing partner. In fact, Harris had neither 
signed the document nor had he authorized anyone 
to sign on his behalf. Abrams had also forged 
Michael Mastergeorge’s signature on a purported 
manufacturing agreement between EthosGen and 
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Rockwell Collins. Relying on Abrams’s representa-
tions that the required conditions had been met, 
the investors released the second tranche. Op. Br. 
at 18–19. 

Based on the foregoing facts, a rational jury 
could reasonably conclude that the forged signa-
tures of Harris and Mastergeorge were the “key 
mover[s] in [Abrams’s] criminality.” Dubin, 599 
U.S. at 123. The forged signatures converted what 
were otherwise meaningless documents into appar-
ent third-party attestations that the requirements 
for additional funding had been met. Thus, unlike 
the “ancillary feature of the billing method” at 
issue in Dubin, Abrams’s misuses of Harris’s and 
Mastergeorge’s means of identification were the 
metaphorical keys that unlocked the cash drawer. 
Id. at 132. The fraudulent use of those names and 
signatures went to “who” was vouching for comple-
tion of the conditions, and as such, was itself 
“fraudulent or deceptive.” Id. 

The Ninth Circuit’s decision in United States v. 
Parviz offers a useful illustration. 131 F.4th 966 
(9th Cir. 2025). In that case, the defendant 
obtained her child’s passport by submitting a 
forged “medical exception” letter bearing the signa-
ture of a medical provider to bypass a requirement 
that the child appear in person. Id. at 968. 
Although the provider “knew [the defendant] 
inten[ded] to submit a letter from him in support of 
her attempt to get a passport” and had discussed 
with her “some of the things that she might say,” 
he neither authored the letter nor authorized its 
use. Id. at 971–72 (internal quotation marks omit-
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ted). The passport examiner approved the applica-
tion based on the letter, signed by someone who 
“held himself out to be a medical provider.” Id. at 
971. The court held that the use of the provider’s 
signature was “central to the fraudulent letter’s 
objective of establishing a medical excuse” and, 
therefore, at the “crux” of the offense because the 
deception went to “‘who’ was making the false rep-
resentations in the letter.” Id. at 971–72  

So too in the matter before us. Abrams forged the 
signatures of Harris and Mastergeorge on the com-
missioning checklist and manufacturing agree-
ment, respectively, in an effort to secure the second 
tranche of funding. Although EthosGen might have 
had some limited relationship with M.G.H. at that 
time, no unit had been installed—let alone “suc-
cessfully” installed—when Abrams sent the check-
list. Likewise, while EthosGen had a business 
relationship with Rockwell Collins through the 
teaming agreement, that relationship alone did not 
fulfill the formal requirement for a manufacturing 
agreement, which KSTI required before releasing 
the second tranche. In fact, Mastergeorge explicitly 
declined to sign a nearly identical agreement, stat-
ing that “[t]he business wasn’t big enough to justify 
it.” Appx532. Investors released funds in reliance 
on both documents, which appeared to bear the sig-
natures of individuals who possessed the authority 
to validate their authenticity. A rational jury could 
thus conclude that Harris’s and Mastergeorge’s sig-
natures were “central to the [checklist’s/agree-
ment’s] objective” of proving that the conditions for 
additional funding had been met. Parviz, 131 F.4th 
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at 971. Accordingly, Abrams’s conduct falls square-
ly within Dubin’s “crux” formulation because the 
fraud turned on “‘who’ was making the false repre-
sentations in the [checklist/agreement].” Id. at 972. 

In sum, the evidence supports the jury’s finding 
that Abrams used—at the crux of his fraud—the 
means of identification of another in a deceptive 
manner, satisfying the government’s burden on all 
counts. We will therefore affirm. 

III.  Alternative aggravated-identity- 
theft arguments 

Setting sufficiency aside, Abrams presses two 
fallback challenges to his § 1028A convictions. 
First, he contends that the district court plainly 
erred by failing to instruct the jury on Dubin’s 
“crux” holding. Op. Br. at 46–49. Second, he argues 
that § 1028A is unconstitutionally vague even as 
construed in Dubin. Id. at 49–51. Abrams failed to 
raise either objection at trial, so we review for plain 
error. See United States v. Stevens, 70 F.4th 653, 
656 (3d Cir. 2023). Under that standard, his first 
argument fails because any instructional omission 
in this instance was not “plain,” and his second 
argument is foreclosed by Dubin itself. 

A.  “Crux” jury instruction. 

As relevant here, the District Court instructed 
the jury that “[i]n order to find the defendant guilty 
of identity theft,” the government had to prove 
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beyond a reasonable doubt that “the defendant 
used or transferred or possessed the means of iden-
tification [of another person] during and in relation 
to the offenses of wire fraud charged in counts one 
through 18 or mail fraud charged in count 19.” 
Appx832–33. Abrams maintains the charge was 
deficient because the instruction as to the “use” 
and “in relation to” elements of the offense did not 
explain Dubin’s “crux” requirement. Op. Br. at 46. 
Although a district court’s “omission of an essential 
element of an offense in a jury instruction ordinar-
ily constitutes plain error,” United States v.  
Haywood, 363 F.3d 200, 207 (3d Cir. 2004) (citation 
modified and citation omitted), whether Dubin’s 
“crux” refinement is itself an “essential element” of 
§ 1028A is not plain. Accordingly, Abrams’s claim 
fails under Olano’s second prong. 

An error is “plain” only if it is “clear or obvious” 
in light of “the state of the law while the case under 
r’eview is on appeal.” Dorsey, 105 F.4th at 530.25 To 
be sure, “the lack of in-circuit case law on the spe-
cific question does not doom a finding of plain error 
. . . so long as the Courts of Appeals that have 
addressed the question have uniformly” adopted an 
appellant’s position. United States v. Scott, 14 
F.4th 190, 198 (3d Cir. 2021) (citation modified and 
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   25      Accordingly, while multiple cases cited by the parties 
were decided after Abrams’s trial had concluded, these cases 
are still relevant to our analysis. See also Henderson v. United 
States, 568 U.S. 266, 273–74 (2013) (explaining that an error 
may be plain “even if the trial judge’s decision was plainly 
correct at the time when it was made but subsequently 
becomes incorrect based on a change in law”). 



citations omitted). But even unanimity among a 
few circuits may not suffice. See, e.g., United States 
v. Smith, 751 F.3d 107, 119 n.10 (3d Cir. 2014) 
(declining to reverse for plain error where our 
Court had not reached the issue, but three circuits 
had sided with the appellant). Here, our survey of 
the field reveals neither clarity nor obviousness. 

Dubin did not explicitly add a new element to 
§ 1028A, nor did it mandate a “crux” instruction in 
every case. And our Court has yet to address in a 
precedential opinion whether Dubin requires such 
an instruction.26 So we must look to our sister cir-
cuits to determine if “the great weight of persua-
sive authority supports” requiring a specific “crux” 
jury instruction. Scott, 14 F.4th at 198 (citation 
modified and citation omitted). It does not. 

The two circuits to have squarely confronted the 
issue are split. The Ninth Circuit held that an 
instruction tracking only § 1028A’s statutory text 
was inadequate “[g]iven the indeterminacy of the 
phrase ‘in relation to’ ” and Dubin’s “adoption of a 
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   26    Recently, in a nonprecedential opinion, a different 
panel of this Court found no error, plain or otherwise, where 
a district court provided instructions that were nearly identi-
cal to what the District Court provided here. See United 
States v. Weigand, No. 23-2159, 2025 WL 1554931, at *2 (3d 
Cir. June 2, 2025) (finding no error where “the District Court 
instructed the jury that [the defendant] could only be found 
guilty of aggravated identity theft if he ‘used or possessed the 
means of identification during and in relation to’ the wire 
fraud offenses”); ECF No. 65 (28(j) letter discussing 
Weigand). While that opinion is nonprecedential, it adds fur-
ther support to the conclusion that it is not “clear or obvious” 
that a “crux” jury instruction is necessary. 



‘narrower reading.’ ” United States v. Ovsepian, 113 
F.4th 1193, 1209 (9th Cir. 2024).27 The Fourth  
Circuit has taken the opposite view, concluding 
that a separate “crux” instruction is not required 
because Dubin “did not alter our understanding of 
the elements of the aggravated-identity-theft 
offense or require additional factual findings in 
each prosecution.” United States v. Jackson, 126 
F.4th 847, 868 (4th Cir. 2025). 

The other decisions Abrams cites are not directly 
on point. In United States v. Gladden, the Eleventh 
Circuit rejected a jury instruction that expressly 
suggested “that mere facilitation of the predicate 
offense is sufficient to support a conviction”—a 
proposition that Dubin plainly forbids. 78 F.4th 
1232, 1248 (11th Cir. 2023); see Dubin, 599 U.S. at 
131 (“[B]eing at the crux of the criminality requires 
more than a causal relationship, such as ‘facilita-
tion’ of the offense[.]” (citation omitted)). Likewise, 
the Second Circuit held that a jury instruction was 
“plainly incorrect” where it provided that the “in 
relation to” element could be satisfied “merely by 
showing that the means of identification had ‘a 
purpose, role, or effect with respect to the crime’ ”—
a formulation that directly conflicts with Dubin. 
United States v. Omotayo, 132 F.4th 181, 196 (2d 
Cir. 2025) (citation omitted). 
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   27      Importantly, Ovsepian did not involve plain error 
review. That case involved a motion for relief under 28 U.S.C. 
§ 2255, and although the defendant “procedurally defaulted” 
on his Dubin argument by failing to raise it on direct appeal, 
he was able to revive it for full consideration “by demonstrat-
ing actual innocence.” Id. at 1200. 



In short, whatever Dubin may ultimately require 
in future cases,28 the absence of controlling Third 
Circuit authority and the split among our sister 
circuits means that any instructional omission here 
was not plain. See United States v. Cruz, 757 F.3d 
372, 387 n.11 (3d Cir. 2014) (noting that “there 
could be no plain error” where “we have yet to 
decide” the issue and “[o]ther circuit courts are 
split” (citation omitted)). 

B.  Void for vagueness 

Abrams’s vagueness challenge is dead on arrival. 
He leans entirely on Justice Gorsuch’s concurrence 
in Dubin, which would deem § 1028A unconstitu-
tionally vague. See Dubin, 599 U.S. at 133–39  
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   28    Notably, judicial committees in at least two circuits 
have updated their model jury instructions for aggravated-
identity-theft to reflect Dubin’s “crux” requirement. See  
Manual of Model Criminal Jury Instructions for the District 
Courts of the Ninth Circuit § 15.9 (2022 ed., updated June. 
2025) (“A means of identification is [transferred, possessed, 
or used] ‘during and in relation to’ a crime when the means of 
identification is [transferred, possessed, or used] in a manner 
that is fraudulent or deceptive and is at the crux of what 
makes the conduct criminal.”); Fifth Circuit Pattern Jury 
Instructions (Criminal Cases) § 2.48C (2024) (“Identity theft 
is committed when a defendant uses the means of identifica-
tion itself in a manner to defraud or deceive. It is not enough 
to be a violation of this law that the use of a means of identi-
fication was helpful or even necessary to accomplish the 
charged conduct unless the accused used that means of iden-
tification to deceive about the identity of the person perform-
ing the actions or receiving the benefits or services.”). We 
consider it unnecessary to opine as to whether or not either 
circuit committee’s formulation is appropriate. 



(Gorsuch, J., concurring). But the majority explicit-
ly rejected that view, emphasizing that “[t]he con-
currence’s bewilderment is not, fortunately, the 
standard for striking down an Act of Congress as 
unconstitutionally vague.” Id. at 132 n.10. Consis-
tent with Dubin’s holding, multiple courts have 
since declined to find § 1028A unconstitutional. See 
Gladden, 78 F.4th at 1247 (“Under [Dubin’s] guid-
ance, we decline to find that Section 1028A is 
unconstitutionally vague.”); United States v.  
Iannelli, 700 F. Supp. 3d 1, 4 (D. Mass. 2023) 
(“[T]he Dubin Court cast significant doubt on 
future void-for-vagueness challenges to 18 U.S.C. 
§ 1028A(a)(1).”).29 We do likewise. 

In sum, neither of Abrams’s alternative argu-
ments has merit. We therefore will affirm the 
§ 1028A convictions. 

IV.  Good Faith defense 

At trial, Abrams requested an instruction that 
the jury could not find him guilty of wire or mail 
fraud if it found that he acted in “good faith”—that 
is, he had “an honestly-held belief . . . that by 
virtue of this relationships with others, he had 
believed he could substitute his name or the name 
of Ethosgen for the actual party” on documents. 
Appx165–67; Op. Br. at 57. The District Court 
declined to give the instruction. Appx825. 
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   29   Albeit in a nonprecedential opinion, we recently reject-
ed an identical void-for-vagueness challenge to § 1028A(a)(1) 
in light of Dubin. United States v. Diarra, No. 22-3232, 2025 
WL 1862994, at *2 n.4 (3d Cir. July 7, 2025). 



We review the refusal to give a requested jury 
instruction for abuse of discretion. United States v. 
Leahy, 445 F.3d 634, 642 (3d Cir. 2006), abrogated 
on other grounds by Loughrin v. United States, 573 
U.S. 351 (2014). We ask (1) “whether the proffered 
instruction was legally correct,” (2) “whether it was 
not substantially covered by other instructions,” 
and (3) “whether its omission prejudiced the defen-
dant.” United States v. Gross, 961 F.2d 1097, 1101 
(3d Cir. 1992). Because the District Court’s mens 
rea instructions for fraud already covered the sub-
stance of the proposed charge, we need not reach 
the issues of legal correctness or prejudice. We will 
therefore affirm. 

A district court does not abuse its discretion by 
refusing to give a good faith instruction “where the 
instructions given already contain a specific state-
ment of the government’s burden to prove the ele-
ments of a ‘knowledge’ crime.” Leahy, 445 F.3d at 
651 (citing Gross, 961 F.2d at 1102–03). The reason 
is straightforward: “If the jury found that the 
Defendant[ ] had acted in good faith, it necessarily 
could not have found that the Defendant[ ] had 
acted with the requisite scienter.” Id. Thus, where 
the government must prove that a defendant acted 
“knowingly and willfully” and the court so 
instructs, a separate “good faith instruction [is] 
simply a reiteration that the government must 
carry its burden.” Gross, 961 F.2d at 1103.30 
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   30   Abrams’s request for the jury instruction itself treats 
the good faith defense and the intent element for fraud as two 
sides of the same coin. See Appx166 (“Good faith is a defense 



Here, the jury convicted Abrams of eighteen 
counts of Wire Fraud, 18 U.S.C. § 1343, and one 
count of Mail Fraud, id. at § 1341. Both offenses 
require knowledge and an intent to defraud.31 Con-
sistent with those elements, the District Court 
instructed the jury that it could convict only if it 
found that Abrams “knowingly devised a scheme to 
defraud or to obtain money or property by materi-
ally false or fraudulent pretenses, representations 
or promises or willfully participated in such a 
scheme with knowledge of its fraudulent nature” 
and that he “acted with the intent to defraud.” 
Appx830–31. The Court went on to define “intent to 
defraud” as acting “knowingly and with intention 
or purpose to deceive or to cheat” and told jurors 
that they “may consider among other things 
whether [Abrams] acted with a desire or purpose to 
bring about some gain or benefit to himself or 
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because it is inconsistent with the requirement of the offenses 
charged, that James Abrams acted with the intent to defraud 
or knowingly[.]”); id. (“[I]f James Abrams made an honest 
mistake or had an honest misunderstanding about his ability 
to substitute his name or the name of Ethosgen for others, 
then he did not act with the intent to defraud or knowingly.” 
(emphases added)). 
   31    See Cammarata, 145 F.4th at 367 (“To prove wire 
fraud, the Government [must] show that [a] defendant will-
fully participated in a scheme or artifice to defraud, with 
intent to defraud.” (citation modified)); United States v. 
Bryant, 655 F.3d 232, 240 (3d Cir. 2011) (“To prove mail 
fraud, the government must establish (1) the defendant’s 
knowing and willful participation in a scheme or artifice to 
defraud, (2) with the specific intent to defraud”). 



someone else or with a desire or purpose to cause 
some loss to someone.” Appx832. 

With the jury having been so instructed, a stand-
alone good-faith instruction “would have been 
unnecessary and duplicative.” Leahy, 445 F.3d at 
651–52. The District Court therefore did not abuse 
its discretion by refusing Abrams’s request. 

V.  Restitution 

In its May 15, 2024 Judgment, the District Court 
ordered Abrams to pay $1.1 million in restitution 
to four EthosGen investors under the MVRA. On 
October 11, 2024, the Court amended that judg-
ment to include attorneys’ fees “directly and proxi-
mately caused by [Abrams’s] crimes,” invoking 
§ 3663A(b)(4). Appx13. Abrams appeals only the 
amended judgment, arguing first that attorneys’ 
fees are categorically unrecoverable under 
§ 3663A(b)(4) and, alternatively, that many of the 
fees awarded were not “necessary.” Op. Br. at 61–
69. 

We review restitution orders under “a bifurcated 
standard: plenary review as to whether restitution 
is permitted by law, and abuse of discretion as to 
the appropriateness of the particular award.”  
United States v. Quillen, 335 F.3d 219, 221 (3d Cir. 
2003) (quoting United States v. Simmonds, 235 
F.3d 826, 829 (3d Cir. 2000)). Because we hold that 
attorneys’ fees are not recoverable under 18 U.S.C. 
§ 3663A(b)(4), we will vacate the October 11, 2024 
order and need not reach Abrams’s alternative 
challenge. 
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Enacted in 1996, the MVRA requires defendants 
convicted of certain offenses to pay restitution to 
their victims. Simmonds, 235 F.3d at 830. The 
statute builds on the Victim and Witness Protec-
tion Act of 1982 (“VWPA”),32 which first authorized 
federal courts to order restitution as part of a crim-
inal sentence outside the probation context. See S. 
Rep. No. 97–532, at 30 (1982), as reprinted in 1982 
U.S.C.C.A.N. 2515, 2536. Under the VWPA, resti-
tution is discretionary and may take account of 
“the amount of the loss sustained by each victim” 
and “the financial resources of the defendant.” 18 
U.S.C. § 3663(a)(1)(B)(i). By contrast, the MVRA 
makes restitution mandatory for specified crimes. 
See 18 U.S.C. § 3663A(a)(1). 

The MVRA’s reach is broad. It applies, among 
other things, to any fraud offense “in which an 
identifiable victim or victims has suffered a physi-
cal injury or pecuniary loss.” Id. § 3663A(c)(1)(B). A 
“victim” includes any person “directly and proxi-
mately harmed as a result of the commission of an 
offense for which restitution may be ordered.” Id. 
§ 3663A(a)(2). Once victims are identified, the  
court “shall order restitution to each victim in the 
full amount of each victim’s losses.” 18 U.S.C. 
§ 3664(f)(1)(A); § 3663A(d). Here, the Government 
sought—and the District Court awarded—restitu-
tion for legal expenses incurred by the investors 
under § 3663A(b)(4). That subsection requires a 
defendant  “in any case” to “reimburse the victim 
for lost income and necessary child care, trans-
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   32    Pub. L. No. 97–291, 96 Stat. 1248 (1982). 



portation, and other expenses incurred during par-
ticipation in the investigation or prosecution of the 
offense or attendance at proceedings related to the 
offense.” 18 U.S.C. § 3663A(b)(4). 

Abrams does not dispute that his offenses fall 
within the MVRA, that the fee-seeking entities are 
“victims,” or that the challenged expenses were 
“incurred during participation in the investigation 
or prosecution of the offense” or in attending relat-
ed proceedings. See Op. Br. at 60–65. He argues 
instead that § 3663A(b)(4)’s residual phrase—
“other expenses”—cannot, as a matter of law, 
encompass attorneys’ fees, particularly in light of 
Lagos v. United States, 584 U.S. 577 (2018). Op. Br. 
at 61–65. We agree. The plain text and context of  
§ 3663A(b)(4) do not authorize restitution for attor-
neys’ fees. 

“As with any question of statutory interpreta-
tion, we must begin with the statutory text.” Khan 
v. Att’y Gen., 979 F.3d 193, 197 (3d Cir. 2020) 
(internal quotation marks and citation omitted). 
Standing alone, the phrase “other expenses,” is—
literally—“capacious enough to include attorney’s 
fees.” Peter v. Nantkwest, Inc., 589 U.S. 23, 30–31 
(2019) (collecting dictionary definitions and noting 
that the word “expenses,” in isolation, “encompass-
es wide-ranging” outlays). But the phrase does not 
appear in isolation. It follows a set of concrete 
examples: “lost income,” “child care,” and “trans-
portation.” 18 U.S.C. § 3663A(b)(4). So in interpret-
ing “other expenses,” we must consider the context 
in which it appears, as well as its “place in the 
overall statutory scheme.” United States v. 
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Andrews, 12 F.4th 255, 261 (3d Cir. 2021) (quoting 
Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 320 
(2014)); see also Peter, 589 U.S. at 31 (construing 
“expenses” “alongside neighboring words in the 
statute”). 

That is precisely what the Supreme Court did in 
Lagos. There, the Court construed the latter clause 
of § 3663A(b)(4)—which limits recovery to expenses 
“incurred during participation in the investigation 
or prosecution of the offense or attendance at pro-
ceedings related to the offense”—to apply only to 
“government investigations and criminal proceed-
ings,” not private investigations or civil proceed-
ings. Lagos 584 U.S. at 579. The Court arrived at 
that conclusion by examining “both [the MVRA’s] 
individual words and the text taken as a whole.” Id. 
at 581. Because the terms “investigation” and 
“prosecution” are “directly linked,” the Court 
explained, they likely are “of the same general 
type.” Id. And since “prosecution” denotes a govern-
ment criminal prosecution, the pairing persuaded 
the Court that “investigation” likewise refers to a 
government criminal investigation. Id. By the same 
logic, “proceedings” means criminal proceedings, 
not proceedings of any sort, including the bank-
ruptcy proceeding at issue there. Id. 

In support of its interpretation, the Court also 
invoked the canon of noscitur a sociis—“the well-
worn Latin phrase that tells us that statutory 
words are often known by the company they keep.” 
Id. at 582. It observed that “lost income,” “child 
care,” and “transportation” reflect the ordinary out-
of-pocket costs a victim “would be likely to incur 
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when he or she . . . misses work and travels to talk 
to government investigators, to participate in a 
government criminal investigation, or to testify 
before a grand jury or attend a criminal trial.” Id. 
By contrast, “the statute says nothing” about 
expenses typical of private investigations or non-
criminal proceedings, such as “hiring private inves-
tigators, attorneys, or accountants.” Id. (emphasis 
added). From that contrast, the Court took further 
support for its narrow reading, finding “company 
that suggests limitation and the absence of compa-
ny that suggests breadth.” Id. Although Lagos did 
not squarely address whether victims may recover 
attorneys’ fees incurred incident to the govern-
ment’s own investigation or prosecution, its reason-
ing applies with equal force here. 33 

Legal fees are fundamentally different from the 
modest, attendance-related expenses enumerated 
in § 3663A(b)(4), both in nature and in scale. 
Unlike lost wages, child care, or transportation—
which relate to a victim’s ability to be present at 
investigative or court proceedings—legal fees are 
charged for professional advocacy and strategic 
advice, entail specialized expertise, and need not 
be tethered to a victim’s time or travel. The listed 
items are also the sort of incidental expenditures 
one would expect to ordinarily total in the hun-
dreds of dollars, or occasionally in the thousands. 
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   33   The Court also left open whether § 3663A(b)(4) would 
cover attorneys’ fees “incurred during a private investigation 
that was pursued at a government’s invitation or request.” Id. 
at 585. 



Legal fees, by contrast, are often orders of magni-
tude higher. That is the case here—where the fees 
awarded were nearly $100,000—and in other cases 
cited by the Government. See, e.g., United States  
v. Afriyie, 27 F.4th 161, 165 (2d Cir. 2022) 
($511,368.92 in restitution for legal fees); United 
States v. Chan, 981 F.3d 39, 65 (1st Cir. 2020) 
($170,476.36 in restitution for legal fees). It would 
be unusual, to say the least, for Congress to smug-
gle so substantial a category of liability into a 
residual phrase appended to a subsection that is 
already ancillary to § 3663A(b)’s primary, offense-
specific restitution provisions.34 Reading “other 
expenses” to encompass legal fees would be to 
“ascrib[e] to [it] a meaning so broad that it is incon-
sistent with its accompanying words”—precisely 
what noscitur a sociis counsels against. Gustafson 
v. Alloyd Co., 513 U.S. 561, 575 (1995). 

The related canon of ejusdem generis points the 
same way. It instructs that “a general or collective 
term at the end of a list of specific items” is ordi-
narily “controlled and defined by reference to [those] 
specific classes . . . that precede it.” Southwest 
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   34      Section 3663A(b) sets out offense-specific restitution 
first, then a catchall. Subsection (b)(1) addresses property 
offenses and provides for the return of property or its value; 
(b)(2) addresses bodily injury and provides for medical, ther-
apy and rehabilitation expenses, plus lost income; (b)(3) 
addresses death and provides for funeral and related expens-
es. Then comes (b)(4), which applies in “any case” and author-
izes reimbursement of incidental participation costs—lost 
income, child care, transportation, and like “other expenses.” 
18 U.S.C. § 3663A(b)(1)–(4). 



Airlines Co. v. Saxon, 596 U.S. 450, 458 (2022) 
(internal quotation marks and citations omitted). 
So understood, “other expenses” is confined to 
expenses of the same or similar nature as “lost 
income,” “child care,” and “transportation.” See 
United States v. Koutsostamatis, 956 F.3d 301, 308 
(5th Cir. 2020) (reading § 3663A(b)(4) to mean “lost 
income and necessary child care, transportation, 
and other [similar] expenses” (alteration in origi-
nal)). Legal fees do not fit that mold: they are not 
attendance-related expenses and “there is no textu-
ally sound reason to suppose the final catchall term 
should bear such a radically different object than 
all its predecessors.” Id. at 308 (quoting Epic Sys. 
Corp. v. Lewis, 584 U.S. 497, 513 (2018)). 

Moreover, the MVRA expressly authorizes, else-
where in its text, reimbursement for defined pro-
fessional services a crime victim might need 
—“necessary medical and related professional serv-
ices,” “necessary physical and occupational therapy 
and rehabilitation,” and “necessary funeral and 
related services.” See § 3663A(b)(2) and (3). By con-
trast, the statute “says nothing” about attorneys’ 
fees—regardless of the forum in which they are 
incurred. Lagos, 584 U.S. at 582. That omission, 
set against Congress’s specific inclusions of other 
professional services, is telling. See United States 
v. Nasir, 17 F.4th 459, 472 (3d Cir. 2021) (“[E]xpressio 
unius est exclusio alterius: the expression of one 
thing is the exclusion of the other.”) (en banc).35 
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    35    The canon expressio unius est exclusio alterius applies 
where it is “fair to suppose that Congress considered the 



Surprisingly, the Government acknowledges 
these textual arguments yet offers no textual argu-
ments to the contrary. Resp. Br. at 55 (recognizing 
that “Abrams discusses the text of the MVRA at 
length”). Instead, it faults Abrams for not citing a 
decision “from this or any court holding that the 
MVRA does not permit the recovery of attorneys’ 
fees.” Id. But even if Abrams had cited decisions 
from other circuits, we would not be bound to follow 
them. And as the Government concedes, our Court 
“has not addressed the issue directly.”36 Resp. Br. 
at 54. That means the text of the statute is the 
whole ball game. See United States v. Sherman, 
150 F.3d 306, 313 (3d Cir. 1998) (“Statutory inter-
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unnamed possibility and meant to say no to it.” Barnhart v. 
Peabody Coal Co., 537 U.S. 149, 168 (2003). Given the com-
monplace use of attorneys in legal matters, it is reasonable to 
presume that Congress was aware that crime victims might 
incur legal expenses in participating in a prosecution yet 
chose not to list attorneys’ fees among the enumerated profes-
sional services. It would be beyond paradoxical for Congress 
to go to the trouble of explicitly and delicately outlining par-
ticular professional services that are compensable, only to 
then sweep in the entire universe of unspecified professional 
services via a two-word residual clause. 
   36   Two district courts within our Circuit (in addition to 
the decision we are reviewing here) have held that recovery 
for attorneys’ fees is permitted under § 3663(A)(b)(4). See, 
e.g., United States v. Evans, No. 3-19, 2023 WL 7221350, at 
*4 (M.D. Pa. Nov. 2, 2023) (holding that a victim under the 
MVRA was “entitled to restitution including legal fees it 
incurred during the government’s investigation into Defen-
dant’s criminal conduct.”); United States v. Dodd, 978 F. 
Supp. 2d 404, 422 (M.D. Pa. 2013) (rejecting “a bright-line 
rule prohibiting restitution for attorneys’ fees”). 



pretation usually begins, and often ends, with the 
language of the statute.”). 

The Government further asserts that “[e]very 
court to have addressed the issue has held that 
attorneys’ fees . . . can be ‘other expenses’ recover-
able under the MVRA.” Resp. Br. at 54 (citing  
United States v. Afriyie, 27 F.4th 161, 166 (2d Cir. 
2022); United States v. Chan, 981 F.3d 39, 66 (1st 
Cir. 2020); United States v. Sexton, 894 F.3d 787, 
801 (6th Cir. 2018)). Not so. In Chan—and its com-
panion case, In re Akebia Therapeutics, Inc., 981 
F.3d 32 (1st Cir. 2020)37—the First Circuit express-
ly declined to decide the question, proceeding on 
the assumption that attorneys’ fees could be “other 
expenses” under § 3663A(b)(4). See In re Akebia, 
981 F.3d at 38 n.4 (“[B]ecause the defendants did 
not challenge attorney’s fees as a category of 
expenses ripe for reimbursement . . . we assume 
without deciding that attorney’s fees are proper 
fodder for restitution[.]”). Sexton is likewise no 
endorsement of the Government’s view. There, the 
Sixth Circuit upheld a restitution order that 
included attorneys’ fees under plain error review 
because the defendant did not dispute the restitu-
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   37    Those cases involved the same securities fraud claims 
brought against a defendant biostatistician, Schultz Chan, 
who was ordered to pay restitution to his employer Akebia 
Therapeutics, Inc. Chan, 981 F.3d at 47, 50. Both Chan and 
Akebia challenged the restitution order at issue in separate 
proceedings. Id. at 66 n.18. As the court noted, “Akebia’s chal-
lenge to the restitution order [was] much more thorough,” 
and it “address[ed] those arguments in a separate opinion.” 
Id. 



tion order at trial. 894 F.3d at 800–01. As a result, 
the Sexton court reasoned that the district court 
had made no specific factual findings, and it was 
“not clear . . . how th[o]se fees were accrued,” and 
“hard to say that the district court committed any 
error.” Id. at 801. While Sexton noted that some 
legal fees may fall “within the limits that the 
Supreme Court set in Lagos,” it did so by relying on 
pre-Lagos circuit precedent38 without analyzing 
the statutory text or the extent to which Lagos 
abrogated that prior case. Id. at 800.  

Only Afriyie squarely held that “ ‘other expenses’ 
may include attorneys’ fees.” 27 F.4th at 170.39 But 
Afriyie turned on the Second Circuit’s standard for 
overruling prior panel decisions. Another panel—
prior to Lagos—had held that attorneys’ fees were 
recoverable, as well as “expenses (attorneys’ fees or 
otherwise)” incurred during “the victim’s own 
investigation of the conduct underlying the 
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   38    See United States v. Elson, 577 F.3d 713, 728 (6th Cir. 
2009) (holding that “where a victim’s attorney fees are 
incurred in a civil suit, and the defendant’s overt acts forming 
the basis for the offense of conviction involved illegal acts 
during the civil trial . . . such fees are directly related to the 
offense of conviction and therefore are recoverable as restitu-
tion under the MVRA”), abrogated by Lagos, 584 U.S. 577. 
   39      Although the Government does not cite it, the Ninth 
Circuit once held that § 3663A(b)(4)’s reference to “other 
expenses” could “authorize[ ] the award of investigation costs 
and attorneys’ fees in some circumstances.” United States v. 
Nosal, 844 F.3d 1024, 1046 (9th Cir. 2016). Nosal, however, 
predates Lagos and has been abrogated. See United States v. 
Sullivan, 159 F.4th 579, 589 (9th Cir. 2025) (recognizing 
Lagos’s partial overruling of Nosal). 



offense.” Id. at 167 (citing United States v. Amato, 
540 F.3d 153, 159–63 (2d Cir. 2008)). Afriyie recog-
nized that Lagos abrogated Amato’s private-inves-
tigation holding but concluded that Lagos was not 
so clearly “conflict[ing], incompatibl[e], or inconsis-
ten[t]” with Amato’s separate attorneys’ fees hold-
ing as to free the panel from stare decisis. Id. at 
168; see also id. at 170 (acknowledging that the 
Court was not “free to chart a new course”). Here, 
we are not so constrained, and for the reasons 
already set forth—grounded in the text and struc-
ture of § 3663A(b)(4)—we find Amato and Afriyie 
unpersuasive. 

We, of course, acknowledge that the MVRA’s ani-
mating purpose is “to compensate the victim for its 
losses and, to the extent possible, to make the vic-
tim whole.” United States v. Diaz, 245 F.3d 294, 
312 (3d Cir. 2001) (citation omitted). But that pur-
pose has limits. See Lagos, 584 U.S. at 583 
(explaining that “the broad general purpose of [the 
MVRA] does not always require us to interpret [it] 
in a way that favors an award”). Our task is to 
apply the statute Congress enacted, not to revise it 
in light of perceived remedial ends. See Magwood v. 
Patterson, 561 U.S. 320, 334 (2010) (“We cannot 
replace the actual text [of a statute] with specula-
tion as to Congress’ intent.”). Accordingly, the 
MVRA’s “remedial purposes” cannot justify reading 
§ 3663A(b)(4) “more broadly than its language and 
the statutory scheme reasonably permit.” Touche 
Ross & Co. v. Redington, 442 U.S. 560, 578 (1979). 

In sum, we hold that § 3663A(b)(4) does not 
encompass a victim’s attorneys’ fees as “other 
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expenses.”40 Accordingly, we will vacate the  
District Court’s October 11, 2024 order and October 
29, 2024 amended judgment to the extent that they 
award attorneys’ fees. 

VI.  Conclusion 

For the foregoing reasons, we will affirm 
Abrams’s convictions on all counts. We will vacate 
the District Court’s October 11, 2024 amended 
order and October 29, 2024 amended judgment 
insofar as they award attorneys’ fees under the 
MVRA and remand for entry of an amended resti-
tution judgment consistent with this opinion. 
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   40      Because we hold that the MVRA does not authorize 
restitution for attorneys’ fees, we do not reach Abrams’s 
alternative argument that some of the attorneys’ claimed fees 
were not “necessary” within the meaning of the statute.
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*    *    * 
[Page 131]stipulation, or put it—is it agreeable—
it’s a stipulation. I assume it’s— 

MR. CEDRONE: I think he likes to read them. 
Mr. CARABALLO: I wouldn’t mind to read them to 

the jury and rest. 
THE COURT: You can. You will read it to the jury 

and technically rest. Now that you are going to 
rest, are there motions? 

MR. CEDRONE: Yeah, I move for judgment of 
acquittal on rule 29 A. I waive argument. 

MR. CARABALLO: Subject to the pending stipula-
tion, there’s more than enough evidence in the 
record to justify all 48 counts in the indictment for 
a myriad of Title 18 offenses. 

THE COURT: It’s clear that the presentation of evi-
dence so far if believed by the jury would certainly 
satisfy the government’s burden of proof beyond a 
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reasonable doubt, and so the rule 29 motion is 
denied. Any other motions we need to take care of 
at this time before we proceed? 

MR. CARABALLO: Not from the government. 
THE COURT: What we will do is bring in the jury, 

allow the government to read its stipulation and 
rest. I will turn to you and ask if there’s any wit-
nesses or evidence you wish to present in the case. 
Anything we need to do before that? 

MR. CEDRONE: No. 
*    *    *
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£ pleaded guilty to count(s)

£

pleaded guilty to count(s) 
before a U.S. Magistrate 
Judge, which was accept-
ed by the court. 

£
pleaded nolo contendere 
to count(s) which was 
accepted by the court

S
was found guilty on 
count(s) after a plea of 
not guilty

1 –18, 19, 20 – 24, 
25, 26 – 37, 38 – 
41, 42 – 48



The defendant is adjudicated guilty of these  
offenses: 

Title & Section/                     Offense 
Nature of Offense                  Ended        Count 
18 U.S.C.             Wire Fraud  07/31/2020 1 – 18 
§ 1343 
18 U.S.C.             Mail Fraud   07/31/2020 19 
§ 1341 
18 U.S.C.             Aggravated  08/01/2018 20 – 24 
§ 1028(A)(a)(l)      Identity  
                            Theft 
18 U.S.C.             Money          05/30/2018 25 
§ 1956(a)(l)(B)(i)   Laundering 
18 U.S.C.             Unlawful     08/08/2018 26 – 37 
§ 1957                   Monetary  
                            Transactions 

The defendant is sentenced as provided in pages 2 
through 8 of this judgment. The sentence is 
imposed pursuant to the Sentencing Reform Act of 
1984. 
£  The defendant has been found not guilty on 

count(s) 
£  Count(s)  £  is  £  are dismissed on the 

motion of the United 
States 

It is ordered that the defendant must notify the 
United States attorney for this district within 30 
days of any change of name, residence, or mailing 
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address until all fines, restitution, costs, and spe-
cial assessments imposed by this judgment are 
fully paid. If ordered to pay restitution, the defen-
dant must notify the court and United States attor-
ney of material changes in economic circumstances. 

May 15, 2024                         
Date of Imposition of Judgment 

/s/ MALACHY E MANNION               
Signature of Judge 

MALACHY E MANNION 
UNITED STATES DISTRICT JUDGE         
Name and Title of Judge 

May 20, 2024                         
Date 

Title & Section/                     Offense 
Nature of Offense                  Ended        Count 
18 U.S.C.             Obstruction 07/25/2020 38 – 41 
§ 1519                   of Justice 
18 U.S.C.             False            02/05/2019 42 – 46 
§ 1001(a)(2)          Statement 
18 U.S.C.             False            02/25/2020 47 – 48 
§ 1001(a)(2)          Statement     
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IMPRISONMENT 

The defendant is hereby committed to the custody 
of the United States Bureau of Prisons to be 
imprisoned for a total term of: 
    SEVENTY-TWO (72) MONTHS consisting 

of a term of FORTY-EIGHT (48) MONTHS 
on each of Counts 1 through 19 and 25 
through 48, to run concurrently followed 
by a term of TWENTY-FOUR (24) 
MONTHS on each of Counts 20 through 24 
to run concurrently with each other and 
consecutive to all other counts. 

S  The court makes the following recommenda-
tions to the Bureau of Prisons: 

• That the Defendant be considered 
for placement at a medical care 
facility; specifically, FMC Lexington; 

• That the Defendant be placed in the 
residential drug treatment program. 

£  The defendant is remanded to the custody of 
the United States Marshal. 

£  The defendant shall surrender to the United 
States Marshal for this district: 

£  at £  a.m. £  p.m.  on 
£  as notified by the United States  

Marshal. 
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S  The defendant shall surrender for service of 
sentence at the institution designated by the 
Bureau of Prisons: 

S  before 2 p.m. on June 14, 2024. 
£  as notified by the United States  

Marshal. 
£  as notified by the Probation or Pretrial 

Services Office. 

RETURN 

I have executed this judgment as follows: 
Defendant delivered on                     to  

at                     ,with a certified copy of this 
judgment. 

UNITED STATES MARSHAL 
By 

DEPUTY UNITED STATES MARSHAL 

SUPERVISED RELEASE 

Upon release from imprisonment, the defendant 
shall be on supervised release for a term of: 
THREE (3) years on each of Counts 1 through 
19 and 25 through 48, and ONE (1) year on 
each of Counts 20 through 24, to run concur-
rently. 

66a



MANDATORY CONDITIONS 

1. You must not commit another federal, state or 
local crime. 

2. You must not unlawfully possess a controlled 
substance. 

3. You must refrain from any unlawful use of a 
controlled substance. You must submit to one 
drug test within 15 days of release from 
imprisonment and at least two periodic drug 
tests thereafter, as determined by the court. 
£ The above drug testing condition is 

suspended, based on the court’s deter-
mination that you pose a low risk of 
future substance abuse. (check if appli-
cable) 

4. S  You must make restitution in accordance 
with 18 U.S.C. §§ 3663 and 3663A or any 
other statute authorizing a sentence of 
restitution. (check if applicable) 

5. S  You must cooperate in the collection of 
DNA as directed by the probation officer. 
(check if applicable) 

6. £  You must comply with the requirements of 
the Sex Offender Registration and Notifi-
cation Act (34 U.S.C. § 20901, et seq.) as 
directed by the probation officer, the 
Bureau of Prisons, or any state sex offend-
er registration agency in which you reside, 
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work, are a student, or were convicted of a 
qualifying offense. (check if applicable) 

7. £  You must participate in an approved pro-
gram for domestic violence. (check if appli-
cable) 

You must comply with the standard conditions 
that have been adopted by this court as well as 
with any additional conditions on the attached 
page. 

STANDARD CONDITIONS OF SUPERVISION 

As part of your supervised release, you must com-
ply with the following standard conditions of super-
vision. These conditions are imposed because they 
establish the basic expectations for your behavior 
while on supervision and identify the minimum 
tools needed by probation officers to keep informed, 
report to the court about, and bring about improve-
ments in your conduct and condition. 
1. You must report to the probation office in the 

federal judicial district where you are author-
ized to reside within 72 hours of your release 
from imprisonment, unless the probation offi-
cer instructs you to report to a different proba-
tion office or within a different time frame. 

2. After initially reporting to the probation office, 
you will receive instructions from the court or 
the probation officer about how and when you 
must report to the probation officer, and you 
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must report to the probation officer as instruct-
ed. 

3. You must not knowingly leave the federal judi-
cial district where you are authorized to reside 
without first getting permission from the court 
or the probation officer. 

4. You must answer truthfully the questions 
asked by your probation officer. 

5. You must live at a place approved by the pro-
bation officer. If you plan to change where you 
live or anything about your living arrange-
ments (such as the people you live with), you 
must notify the probation officer at least 10 
days before the change. If notifying the proba-
tion officer in advance is not possible due to 
unanticipated circumstances, you must notify 
the probation officer within 72 hours of becom-
ing aware of a change or expected change. 

6. You must allow the probation officer to visit 
you at any time at your home or elsewhere, and 
you must permit the probation officer to take 
any items prohibited by the conditions of your 
supervision that he or she observes in plain 
view. 

7. You must work full time (at least 30 hours per 
week) at a lawful type of employment, unless 
the probation officer excuses you from doing so. 
If you do not have full-time employment you 
must try to find full-time employment, unless 
the probation officer excuses you from doing so. 
If you plan to change where you work or any-
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thing about your work (such as your position or 
your job responsibilities), you must notify the 
probation officer at least 10 days before the 
change. If notifying the probation officer at 
least 10 days in advance is not possible due to 
unanticipated circumstances, you must notify 
the probation officer within 72 hours of becom-
ing aware of a change or expected change. 

8. You must not communicate or interact with 
someone you know is engaged in criminal 
activity. If you know someone has been convict-
ed of a felony, you must not knowingly commu-
nicate or interact with that person without 
first getting the permission of the probation 
officer. 

9. If you are arrested or questioned by a law 
enforcement officer, you must notify the proba-
tion officer within 72 hours. 

10. You must not own, possess, or have access to a 
firearm, ammunition, destructive device, or 
dangerous weapon (i.e., anything that was 
designed, or was modified for, the specific pur-
pose of causing bodily injury or death to anoth-
er person such as nunchakus or tasers). 

11. You must not act or make any agreement with 
a law enforcement agency to act as a confiden-
tial human source or informant without first 
getting the permission of the court. 

12. If the probation officer determines that you 
pose a risk to another person (including an 
organization), the probation officer may 
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require you to notify the person about the risk 
and you must comply with that instruction. 
The probation officer may contact the person 
and confirm that you have notified the person 
about the risk. 

13. You must follow the instructions of the proba-
tion officer related to the conditions of supervi-
sion. 

14. You must notify the court of any material 
change in your economic circumstances that 
might affect your ability to pay restitution, 
fines, or special assessments. 

U.S. Probation Office Use Only 

A U.S. probation officer has instructed me on the 
conditions specified by the court and has provided 
me with a written copy of this judgment containing 
these conditions. For further information regarding 
these conditions, see Overview of Probation and 
Supervised Release Conditions, available at: 
www.uscourts.gov. 
  Defendant’s Signature              Date         

SPECIAL CONDITIONS OF SUPERVISION 

1) You must submit to substance abuse testing to 
determine if you have used a prohibited substance. 
You must not attempt to obstruct or tamper with 
the testing methods; 
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2) You must participate in a mental health treat-
ment program and follow the rules and regulations 
of that program. The probation officer, in consulta-
tion with the treatment provider, will supervise 
your participation in the program (provider, loca-
tion, modality, duration, intensity, etc.) which 
could include an evaluation and completion of any 
recommended treatment. You must take all mental 
health medications that are prescribed by your 
treating physician; 
3) You must apply all monies received from income 
tax refunds, lottery winnings, judgments, and/or 
other anticipated or unexpected financial gains to 
the outstanding court-ordered financial obligation; 
4) You must provide the probation officer access to 
any requested financial information and authorize 
the release of any financial information. The proba-
tion office may share financial information with 
the U.S. Attorney’s Office; 
5) You must not incur new credit charges, or open 
additional lines of credit without the approval of 
the probation officer; and 
6) You must pay the financial penalty in accor-
dance with the Schedule of Payments sheet of this 
judgment. You must also notify the Court of any 
changes in economic circumstances that might 
affect the ability to pay this financial penalty. 
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CRIMINAL MONETARY PENALTIES 

The defendant must pay the total criminal mone-
tary penalties under the schedule of payments 
page. 

£ The determination of restitution is deferred 
until    An Amended Judgment in a Criminal 
Case (AO245C) will be entered after such 
determination. 

S The defendant must make restitution (includ-
ing community restitution) to the following 
payees in the amount listed below. 

If the defendant makes a partial payment, 
each payee shall receive an approximately 
proportioned payment. However, pursuant 
to 18 U.S.C. § 3664(i), all nonfederal vic-
tims must be paid before the United States 
is paid. 

Partial Restitution of $1,100,000.00 to: 
ATTY. JOHN PERTICONE FOR VICTIM 
ALBERT NOCCIOLINO $200,000.00 
ATTY. BRIDGET ANDERSON FOR  
RUSSELL HAGAN $300,000.00 
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Assess-
ment

Partial  
Restitu-

tion
Fine

AVAA 
Assess-
ment*

JVTA 
Assess-
ment**

TOTALS $4,800.00 $1,100,
000.00 $.00 $.00



ATTY. JOHN PERTICONE FOR VICTIM 
ELIZABETH KOFFMAN $200,000.00 
ATTY. TIMOTHY HOOVER FOR VICTIM 
BINGTECH $400,000.00 

£ Restitution amount ordered pursuant to plea 
agreement$ 

£ The defendant must pay interest on restitution 
and a fine of more than $2,500, unless the 
restitution or fine is paid in full before the fif-
teenth day after the date of the judgment, pur-
suant to 18 U.S.C. § 3612(f). All of the payment 
options on the schedule of payments page may 
be subject to penalties for delinquency and 
default, pursuant to 18 U.S.C. § 3612(g). 

S The court determined that the defendant does 
not have the ability to pay interest and it is 
ordered that: 
S  the interest requirement is waived for the 

£  fine   S  restitution 
£  the interest requirement for the 

£  fine   £  restitution is modified 
as follows: 

* Amy, Vicky, and Andy Child Pornography Victim 
Assistance Act of 2018, Pub. L. No. 115-299. 
** Justice for Victims of Trafficking Act of 2015, 
Pub. L. No. 114-22 
*** Findings for the total amount of losses are 
required under Chapters 109A, 110, 110A, and 
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113A of Title 18 for offenses committed on or after 
September 13, 1994, but before April 23, 1996. 

SCHEDULE OF PAYMENTS 

Having assessed the defendant’s ability to pay, 
payment of the total criminal monetary penalties is 
due as follows: 
A S  Lump sum payments of $ 4800.00 due 

immediately, balance due 
£ not later than           , or 
£ in accordance  £ C,   £ D,  £ E, or  

F below; or 
B £  Payment to begin immediately (may be 

combined with  £ C,   £ D, or  £ F 
below); or 

C £  Payment in equal                  (e.g., 
weekly, monthly, quarterly) installments of 
$           over a period of           (e.g., 
months or years), to commence      
          (e.g., 30 or 60 days) after the 
date of this judgment; or 

D £  Payment in equal 20 (e.g., weekly, monthly, 
quarterly) installments of $           over 
a period of           (e.g., months or years), 
to commence           (e.g., 30 or 60 days) 
after release from imprisonment to a term 
of supervision; or 

E S  Payment during the term of supervised 
release will commence 30 days after 
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release from imprisonment. The court will 
set the payment plan based on an assess-
ment of the defendant’s ability to pay. 

F S  Special instructions regarding the pay-
ment of criminal monetary penalties: 
It is ordered that the Defendant shall 
pay to the Clerk, U.S. District Court, a 
special assessment of $100 on each 
Count for a total of $4800, which is due 
immediately. Defendant found not to 
have the ability to pay a fine, so it is 
waived. 

Unless the court has expressly ordered otherwise, 
if this judgment imposes imprisonment, payment of 
criminal monetary penalties is due during impris-
onment. All criminal monetary penalties, except 
those payments made through the Federal Bureau 
of Prisons’ Inmate Financial Responsibility Pro-
gram, are made to the clerk of the court. 
The defendant shall receive credit for all payments 
previously made toward any criminal monetary 
penalties imposed. 
£  Joint and Several 

See above for Defendant and Co-Defendant 
Names and Case Numbers (including defen-
dant number), Total Amount, Joint and Several 
Amount, and corresponding payee, if appropri-
ate. 

£  The defendant shall pay the cost of prosecu-
tion. 
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£  The defendant shall pay the following court 
cost(s): 

£  The defendant shall forfeit the defendant’s 
interest in the following property to the United 
States: 
The defendant shall forfeit all assets as 
listed in the Preliminary Order of Forfei-
ture filed June 27, 2023. 

Payments shall be applied in the following order: 
(1) assessment, (2) restitution principal, (3) restitu-
tion interest, (4) AVAA assessment, (5) fine princi-
pal, (6) fine interest, (7) community restitution, (8) 
JVTA assessment, (9) penalties, and (10) costs, 
including cost of prosecution and court costs.

77a



UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF PENNSYLVANIA 

      Case Number: 3:22-CR-00190-MEM(l) 
USM Number: 02483-510 
Elliot A. Smith 
Defendant’s Attorney 

UNITED STATES OF AMERICA 

v. 

JAMES P ABRAMS 
Date of Original Judgment: 5/15/2024 

AMENDED JUDGMENT  
IN A CRIMINAL CASE 

THE DEFENDANT: 
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£ pleaded guilty to count(s)

£

pleaded guilty to count(s) 
before a U.S. Magistrate 
Judge, which was accept-
ed by the court. 

£
pleaded nolo contendere 
to count(s) which was 
accepted by the court



The defendant is adjudicated guilty of these  
offenses: 

Title & Section/                     Offense 
Nature of Offense                  Ended        Count 
18 U.S.C.             Wire Fraud  07/31/2020 1 – 18 
§ 1343 
18 U.S.C.             Mail Fraud   07/31/2020 19 
§ 1341 
18 U.S.C.             Aggravated  08/01/2018 20 – 24 
§ 1028(A)(a)(l)      Identity  
                            Theft 
18 U.S.C.             Money          05/30/2018 25 
§ 1956(a)(l)(B)(i)   Laundering 
18 U.S.C.             Unlawful     08/08/2018 26 – 37 
§ 1957                   Monetary  
                            Transactions 

The defendant is sentenced as provided in pages 2 
through 8 of this judgment. The sentence is 
imposed pursuant to the Sentencing Reform Act of 
1984. 
£  The defendant has been found not guilty on 

count(s) 
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S
was found guilty on 
count(s) after a plea of 
not guilty

1 –18, 19, 20 – 24, 
25, 26 – 37, 38 – 
41, 42 – 48



£  Count(s)  £  is  £  are dismissed on the 
motion of the United 
States 

It is ordered that the defendant must notify the 
United States attorney for this district within 30 
days of any change of name, residence, or mailing 
address until all fines, restitution, costs, and spe-
cial assessments imposed by this judgment are 
fully paid. If ordered to pay restitution, the defen-
dant must notify the court and United States attor-
ney of material changes in economic circumstances. 

October 29, 2024                      
Date of Imposition of Judgment 

/s/ MALACHY E MANNION               
Signature of Judge 

MALACHY E MANNION 
UNITED STATES DISTRICT JUDGE         
Name and Title of Judge 

October 29, 2024                      
Date 

Title & Section/                     Offense 
Nature of Offense                  Ended        Count 
18 U.S.C.             Obstruction 07/25/2020 38 – 41 
§ 1519                   of Justice 
18 U.S.C.             False            02/05/2019 42 – 46 
§ 1001(a)(2)          Statement 
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18 U.S.C.             False            02/25/2020 47 – 48 
§ 1001(a)(2)          Statement     

IMPRISONMENT 

The defendant is hereby committed to the custody 
of the United States Bureau of Prisons to be 
imprisoned for a total term of: 
    SEVENTY-TWO (72) MONTHS consisting 

of a term of FORTY-EIGHT (48) MONTHS 
on each of Counts 1 through 19 and 25 
through 48, to run concurrently followed 
by a term of TWENTY-FOUR (24) 
MONTHS on each of Counts 20 through 24 
to run concurrently with each other and 
consecutive to all other counts. 

S  The court makes the following recommenda-
tions to the Bureau of Prisons: 

• That the Defendant be considered 
for placement at a medical care 
facility; specifically, FMC Lexington; 

• That the Defendant be placed in the 
residential drug treatment program. 

£  The defendant is remanded to the custody of 
the United States Marshal. 

£  The defendant shall surrender to the United 
States Marshal for this district: 

£  at £  a.m. £  p.m.  on 
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£  as notified by the United States  
Marshal. 

S  The defendant shall surrender for service of 
sentence at the institution designated by the 
Bureau of Prisons: 

S  before 2 p.m. on June 14, 2024. 
£  as notified by the United States  

Marshal. 
£  as notified by the Probation or Pretrial 

Services Office. 

RETURN 

I have executed this judgment as follows: 
Defendant delivered on                     to  

at                     ,with a certified copy of this 
judgment. 

UNITED STATES MARSHAL 
By 

DEPUTY UNITED STATES MARSHAL 

SUPERVISED RELEASE 

Upon release from imprisonment, the defendant 
shall be on supervised release for a term of: 
THREE (3) years on each of Counts 1 through 
19 and 25 through 48, and ONE (1) year on 
each of Counts 20 through 24, to run concur-
rently. 
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MANDATORY CONDITIONS 

1. You must not commit another federal, state or 
local crime. 

2. You must not unlawfully possess a controlled 
substance. 

3. You must refrain from any unlawful use of a 
controlled substance. You must submit to one 
drug test within 15 days of release from 
imprisonment and at least two periodic drug 
tests thereafter, as determined by the court. 
£ The above drug testing condition is 

suspended, based on the court’s deter-
mination that you pose a low risk of 
future substance abuse. (check if appli-
cable) 

4. S  You must make restitution in accordance 
with 18 U.S.C. §§ 3663 and 3663A or any 
other statute authorizing a sentence of 
restitution. (check if applicable) 

5. S  You must cooperate in the collection of 
DNA as directed by the probation officer. 
(check if applicable) 

6. £  You must comply with the requirements of 
the Sex Offender Registration and Notifi-
cation Act (34 U.S.C. § 20901, et seq.) as 
directed by the probation officer, the 
Bureau of Prisons, or any state sex offend-
er registration agency in which you reside, 
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work, are a student, or were convicted of a 
qualifying offense. (check if applicable) 

7. £  You must participate in an approved pro-
gram for domestic violence. (check if appli-
cable) 

You must comply with the standard conditions 
that have been adopted by this court as well as 
with any additional conditions on the attached 
page. 

STANDARD CONDITIONS OF SUPERVISION 

As part of your supervised release, you must com-
ply with the following standard conditions of super-
vision. These conditions are imposed because they 
establish the basic expectations for your behavior 
while on supervision and identify the minimum 
tools needed by probation officers to keep informed, 
report to the court about, and bring about improve-
ments in your conduct and condition. 
1. You must report to the probation office in the 

federal judicial district where you are author-
ized to reside within 72 hours of your release 
from imprisonment, unless the probation offi-
cer instructs you to report to a different proba-
tion office or within a different time frame. 

2. After initially reporting to the probation office, 
you will receive instructions from the court or 
the probation officer about how and when you 
must report to the probation officer, and you 
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must report to the probation officer as instruct-
ed. 

3. You must not knowingly leave the federal judi-
cial district where you are authorized to reside 
without first getting permission from the court 
or the probation officer. 

4. You must answer truthfully the questions 
asked by your probation officer. 

5. You must live at a place approved by the pro-
bation officer. If you plan to change where you 
live or anything about your living arrange-
ments (such as the people you live with), you 
must notify the probation officer at least 10 
days before the change. If notifying the proba-
tion officer in advance is not possible due to 
unanticipated circumstances, you must notify 
the probation officer within 72 hours of becom-
ing aware of a change or expected change. 

6. You must allow the probation officer to visit 
you at any time at your home or elsewhere, and 
you must permit the probation officer to take 
any items prohibited by the conditions of your 
supervision that he or she observes in plain 
view. 

7. You must work full time (at least 30 hours per 
week) at a lawful type of employment, unless 
the probation officer excuses you from doing so. 
If you do not have full-time employment you 
must try to find full-time employment, unless 
the probation officer excuses you from doing so. 
If you plan to change where you work or any-
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thing about your work (such as your position or 
your job responsibilities), you must notify the 
probation officer at least 10 days before the 
change. If notifying the probation officer at 
least 10 days in advance is not possible due to 
unanticipated circumstances, you must notify 
the probation officer within 72 hours of becom-
ing aware of a change or expected change. 

8. You must not communicate or interact with 
someone you know is engaged in criminal 
activity. If you know someone has been convict-
ed of a felony, you must not knowingly commu-
nicate or interact with that person without 
first getting the permission of the probation 
officer. 

9. If you are arrested or questioned by a law 
enforcement officer, you must notify the proba-
tion officer within 72 hours. 

10. You must not own, possess, or have access to a 
firearm, ammunition, destructive device, or 
dangerous weapon (i.e., anything that was 
designed, or was modified for, the specific pur-
pose of causing bodily injury or death to anoth-
er person such as nunchakus or tasers). 

11. You must not act or make any agreement with 
a law enforcement agency to act as a confiden-
tial human source or informant without first 
getting the permission of the court. 

12. If the probation officer determines that you 
pose a risk to another person (including an 
organization), the probation officer may 
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require you to notify the person about the risk 
and you must comply with that instruction. 
The probation officer may contact the person 
and confirm that you have notified the person 
about the risk. 

13. You must follow the instructions of the proba-
tion officer related to the conditions of supervi-
sion. 

14. You must notify the court of any material 
change in your economic circumstances that 
might affect your ability to pay restitution, 
fines, or special assessments. 

U.S. Probation Office Use Only 

A U.S. probation officer has instructed me on the 
conditions specified by the court and has provided 
me with a written copy of this judgment containing 
these conditions. I understand additional informa-
tion regarding these conditions is available at the  
www.uscourts.gov. 
Defendant’s Signature               Date          

SPECIAL CONDITIONS OF SUPERVISION 

1) You must submit to substance abuse testing to 
determine if you have used a prohibited substance. 
You must not attempt to obstruct or tamper with 
the testing methods; 
2) You must participate in a mental health treat-
ment program and follow the rules and regulations 

87a



of that program. The probation officer, in consulta-
tion with the treatment provider, will supervise 
your participation in the program (provider, loca-
tion, modality, duration, intensity, etc.) which 
could include an evaluation and completion of any 
recommended treatment. You must take all mental 
health medications that are prescribed by your 
treating physician; 
3) You must apply all monies received from income 
tax refunds, lottery winnings, judgments, and/or 
other anticipated or unexpected financial gains to 
the outstanding court-ordered financial obligation; 
4) You must provide the probation officer access to 
any requested financial information and authorize 
the release of any financial information. The proba-
tion office may share financial information with 
the U.S. Attorney's Office; 
5) You must not incur new credit charges, or open 
additional lines of credit without the approval of 
the probation officer; and 
6) You must pay the financial penalty in accor-
dance with the Schedule of Payments sheet of this 
judgment. You must also notify the Court of any 
changes in economic circumstances that might 
affect the ability to pay this financial penalty. 
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CRIMINAL MONETARY PENALTIES 

 
 
 
 
 
 
 

£ The determination of restitution is deferred 
until    An Amended Judgment in a Criminal 
Case (AO245C) will be entered after such 
determination. 

S The defendant must make restitution (includ-
ing community restitution) to the following 
payees in the amount listed below. 

The defendant must pay the total criminal 
monetary penalties under the schedule of 
payments page. 
If the defendant makes a partial payment, 
each payee shall receive an approximately 
proportioned payment. However, pursuant 
to 18 U.S.C. § 3664(i), all nonfederal vic-
tims must be paid before the United States 
is paid. 

Partial Restitution of $l,199,100.50 to: 
ATTY. BRIDGET ANDERSON FOR  
RUSSELL HAGAN $300,000.00 
ATTY. JOHN PERTICONE FOR VICTIM 
ALBERT NOCCIOLINO $204,175.00 
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Assess-
ment

Restitu-
tion Fine

AVAA 
Assess-
ment*

JVTA 
Assess-
ment**

TOTALS $100.00 $1,199,
100.50 $.00 $.00



ATTY. JOHN PERTICONE FOR VICTIM 
ELIZABETH KOFFMAN $203,337.50 
ATTY. TIMOTHY HOOVER FOR VICTIM 
BINGTECH $491,588.00 

£ Restitution amount ordered pursuant to plea 
agreement$ 

£ The defendant must pay interest on restitution 
and a fine of more than $2,500, unless the 
restitution or fine is paid in full before the fif-
teenth day after the date of the judgment, pur-
suant to 18 U.S.C. § 3612(f). All of the payment 
options on the schedule of payments page may 
be subject to penalties for delinquency and 
default, pursuant to 18 U.S.C. § 3612(g). 

£ The court determined that the defendant does 
not have the ability to pay interest and it is 
ordered that: 
S  the interest requirement is waived for the 

£  fine   S  restitution 
£  the interest requirement for the 

£  fine   £  restitution is modified 
as follows: 

* Amy, Vicky, and Andy Child Pornography Victim 
Assistance Act of 2018, Pub. L. No. 115-299. 
** Justice for Victims of Trafficking Act of 2015, 
Pub. L. No. 114-22 
*** Findings for the total amount of losses are 
required under Chapters 109A, 110, 110A, and 
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113A of Title 18 for offenses committed on or after 
September 13, 1994, but before April 23, 1996. 

SCHEDULE OF PAYMENTS 

Having assessed the defendant’s ability to pay, 
payment of the total criminal monetary penalties is 
due as follows: 
A S  Lump sum payments of $ 4800.00 due 

immediately, balance due 
£ not later than           , or 
£ in accordance  £ C,   £ D,  £ E, or  

F below; or 
B £  Payment to begin immediately (may be 

combined with  £ C,   £ D, or  £ F 
below); or 

C £  Payment in equal                  (e.g., 
weekly, monthly, quarterly) installments of 
$           over a period of           (e.g., 
months or years), to commence 
          (e.g., 30 or 60 days) after the 
date of this judgment; or 

D £  Payment in equal 20 (e.g., weekly, monthly, 
quarterly) installments of $           over 
a period of           (e.g., months or 
years), to commence           (e.g., 30 or 
60 days) after release from imprisonment 
to a term of supervision; or 

E S  Payment during the term of super-
vised release will commence 30 days 
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after release from imprisonment in 
monthly installments of no less than 
$250. 

F S  Special instructions regarding the pay-
ment of criminal monetary penalties: 
It is ordered that the Defendant shall 
pay to the Clerk, U.S. District Court, a 
special assessment of $100 on each 
Count for a total of $4800, which is due 
immediately. Defendant found not to 
have the ability to pay a fine, so it is 
waived. 

Unless the court has expressly ordered otherwise, 
if this judgment imposes imprisonment, payment of 
criminal monetary penalties is due during impris-
onment. All criminal monetary penalties, except 
those payments made through the Federal Bureau 
of Prisons’ Inmate Financial Responsibility Pro-
gram, are made to the clerk of the court. 
The defendant shall receive credit for all payments 
previously made toward any criminal monetary 
penalties imposed. 
£  Joint and Several 

See above for Defendant and Co-Defendant 
Names and Case Numbers (including defen-
dant number), Total Amount, Joint and Several 
Amount, and corresponding payee, if appropri-
ate. 

£  The defendant shall pay the cost of prosecu-
tion. 
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£  The defendant shall pay the following court 
cost(s): 

S  The defendant shall forfeit the defendant’s 
interest in the following property to the United 
States: 
The defendant shall forfeit all assets as 
listed in the Preliminary Order of Forfei-
ture filed June 27, 2023. 

Payments shall be applied in the following order: 
(1) assessment, (2) restitution principal, (3) restitu-
tion interest, (4) AVAA assessment, (5) fine princi-
pal, (6) fine interest, (7) community restitution, (8) 
JVTA assessment, (9) penalties, and (10) costs, 
including cost of prosecution and court costs.
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12 FEB 2026 

Federal Criminal Code and Rules, 
2025 Revised 

UNITED STATES CODE ANNOTATED 

FEDERAL RULES OF CRIMINAL PROCE-
DURE FOR THE UNITED STATES DIS-
TRICT COURTS 

TITLE VI. TRIAL 

Rule 29. Motion for a Judgment of 
Acquittal 

Federal Rules of Criminal Procedure, Rule 29 

Rule 29. Motion for a Judgment of Acquittal 

Currentness 

(a) Before Submission to the Jury. After the 
government closes its evidence or after the close of 
all the evidence, the court on the defendant’s 
motion must enter a judgment of acquittal of any 
offense for which the evidence is insufficient to sus-
tain a conviction. The court may on its own consid-
er whether the evidence is insufficient to sustain a 
conviction. If the court denies a motion for a judg-
ment of acquittal at the close of the government’s 
evidence, the defendant may offer evidence without 
having reserved the right to do so. 
(b) Reserving Decision. The court may reserve 
decision on the motion, proceed with the trial 
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(where the motion is made before the close of all 
the evidence), submit the case to the jury, and 
decide the motion either before the jury returns a 
verdict or after it returns a verdict of guilty or is 
discharged without having returned a verdict. If 
the court reserves decision, it must decide the 
motion on the basis of the evidence at the time the 
ruling was reserved. 
(c) After Jury Verdict or Discharge. 

(1) Time for a Motion. A defendant may 
move for a judgment of acquittal, or renew 
such a motion, within 14 days after a guilty 
verdict or after the court discharges the jury, 
whichever is later. 
(2) Ruling on the Motion. If the jury has 
returned a guilty verdict, the court may set 
aside the verdict and enter an acquittal. If the 
jury has failed to return a verdict, the court 
may enter a judgment of acquittal. 
(3) No Prior Motion Required. A defendant 
is not required to move for a judgment of 
acquittal before the court submits the case to 
the jury as a prerequisite for making such a 
motion after jury discharge. 

(d) Conditional Ruling on a Motion for a New 
Trial. 

(1) Motion for a New Trial. If the court 
enters a judgment of acquittal after a guilty 
verdict, the court must also conditionally 
determine whether any motion for a new trial 
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should be granted if the judgment of acquittal 
is later vacated or reversed. The court must 
specify the reasons for that determination. 
(2) Finality. The court’s order conditionally 
granting a motion for a new trial does not 
affect the finality of the judgment of acquittal. 
(3) Appeal. 

(A) Grant of a Motion for a New Trial. 
If the court conditionally grants a motion 
for a new trial and an appellate court later 
reverses the judgment of acquittal, the 
trial court must proceed with the new trial 
unless the appellate court orders other-
wise. 
(B) Denial of a Motion for a New Trial. 
If the court conditionally denies a motion 
for a new trial, an appellee may assert that 
the denial was erroneous. If the appellate 
court later reverses the judgment of 
acquittal, the trial court must proceed as 
the appellate court directs. 

CREDIT(S) 

(As amended Feb. 28, 1966, eff. July 1, 1966; Nov. 
10, 1986, Pub.L. 99-646, § 54(a), 100 Stat. 3607; 
Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 29, 2002, eff. 
Dec. 1, 2002; Apr. 25, 2005, eff. Dec. 1, 2005; Mar. 
26, 2009, eff. Dec. 1, 2009.) 
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ADVISORY COMMITTEE NOTES  

1944 Adoption 

Note to Subdivision (a). 1. The purpose of 
changing the name of a motion for a directed ver-
dict to a motion for judgment of acquittal is to 
make the nomenclature accord with the realities. 
The change of nomenclature, however, does not 
modify the nature of the motion or enlarge the 
scope of matters that may be considered. 
2. The second sentence is patterned on New York 
Code of Criminal Procedure, § 410. 
3. The purpose of the third sentence is to remove 
the doubt existing in a few jurisdictions on the 
question whether the defendant is deemed to have 
rested his case if he moves for a directed verdict at 
the close of the prosecution’s case. The purpose of 
the rule is expressly to preserve the right of the 
defendant to offer evidence in his own behalf, if 
such motion is denied. This is a restatement of the 
prevailing practice, and is also in accord with the 
practice prescribed for civil cases by rule 50(a) of 
the Federal Rules of Civil Procedure, 28 U.S.C., 
Appendix. 
Note to Subdivision (b). This rule is in substance 
similar to rule 50(b) of the Federal Rules of Civil 
Procedure, 28 U.S.C., Appendix, and permits the 
court to render judgment for the defendant 
notwithstanding a verdict of guilty. Some Federal 
courts have recognized and approved the use of a 
judgment non obstante veredicto for the defendant 
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in a criminal case. Ex parte United States, 101 F.2d 
870, C.C.A.7th, affirmed by an equally divided 
court, United States v. Stone, 60 S.Ct. 177, 308 U.S. 
519, 84 L.Ed. 441. The rule sanctions this practice. 

1966 Amendments 

Subdivision (a). A minor change has been made 
in the caption. 
Subdivision (b). The last three sentences are 
deleted with the matters formerly covered by them 
transferred to the new subdivision (c). 
Subdivision (c). The new subdivision makes sev-
eral changes in the former procedure. A motion for 
judgment of acquittal may be made after discharge 
of the jury whether or not a motion was made 
before submission to the jury. No legitimate inter-
est of the government is intended to be prejudiced 
by permitting the court to direct an acquittal on a 
post-verdict motion. The constitutional require-
ment of a jury trial in criminal cases is primarily a 
right accorded to the defendant. Cf. Adams v. United 
States, ex rel. McCann, 317 U.S. 269 (1942); Singer 
v. United States, 380 U.S. 24 (1965); Note, 65 Yale 
L.J. 1032 (1956). 
The time in which the motion may be made has been 
changed to 7 days in accordance with the amend-
ment to Rule 45(a) which by excluding Saturday 
from the days to be counted when the period of  
time is less than 7 days would make 7 days the  
normal time for a motion required to be made in 5 
days. Also the court is authorized to extend the 
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time as is provided for motions for new trial (Rule 
33) and in arrest of judgment (Rule 34). 
References in the original rule to the motion for a 
new trial as an alternate to the motion for judg-
ment of acquittal and to the power of the court to 
order a new trial have been eliminated. Motions for 
new trial are adequately covered in Rule 33. Also 
the original wording is subject to the interpretation 
that a motion for judgment of acquittal gives the 
court power to order a new trial even though the 
defendant does not wish a new trial and has not 
asked for one. 

1994 Amendments 

The amendment permits the reservation of a 
motion for a judgment of acquittal made at the 
close of the government’s case in the same manner 
as the rule now permits for motions made at the 
close of all of the evidence. Although the rule as 
written did not permit the court to reserve such 
motions made at the end of the government’s case, 
trial courts on occasion have nonetheless reserved 
ruling. See, e.g., United States v. Bruno, 873 F.2d 
555 (2d Cir.), cert. denied, 110 S.Ct. 125 (1989); 
United States v. Reifsteck, 841 F.2d 701 (6th Cir. 
1988). While the amendment will not affect a large 
number of cases, it should remove the dilemma in 
those close cases in which the court would feel 
pressured into making an immediate, and possibly 
erroneous, decision or violating the rule as present-
ly written by reserving its ruling on the motion. 
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The amendment also permits the trial court to bal-
ance the defendant’s interest in an immediate res-
olution of the motion against the interest of the 
government in proceeding to a verdict thereby pre-
serving its right to appeal in the event a verdict of 
guilty is returned but is then set aside by the 
granting of a judgment of acquittal. Under the dou-
ble jeopardy clause the government may appeal the 
granting of a motion for judgment of acquittal only 
if there would be no necessity for another trial, i.e., 
only where the jury has returned a verdict of 
guilty. United States v. Martin Linen Supply Co., 
430 U.S. 564 (1977). Thus, the government’s right 
to appeal a Rule 29 motion is only preserved where 
the ruling is reserved until after the verdict. 
In addressing the issue of preserving the govern-
ment’s right to appeal and at the same time recog-
nizing double jeopardy concerns, the Supreme 
Court observed: 
We should point out that it is entirely possible for 
a trial court to reconcile the public interest in the 
Government’s right to appeal from an erroneous 
conclusion of law with the defendant’s interest in 
avoiding a second prosecution. In United States v. 
Wilson, 420 U.S. 332 (1975), the court permitted 
the case to go to the jury, which returned a verdict 
of guilty, but it subsequently dismissed the indict-
ment for preindictment delay on the basis of evi-
dence adduced at trial. Most recently in United 
States v. Ceccolini, 435 U.S. 268 (1978), we 
described similar action with approval: ‘The Dis-
trict Court had sensibly made its finding on the fac-
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tual question of guilt or innocence, and then ruled 
on the motion to suppress; a reversal of these rul-
ings would require no further proceeding in the 
District Court, but merely a reinstatement of the 
finding of guilt.’ Id. at 271. 
United States v. Scott, 437 U.S. 82, 100 n. 13 
(1978). By analogy, reserving a ruling on a motion 
for judgment of acquittal strikes the same balance 
as that reflected by the Supreme Court in Scott. 
Reserving a ruling on a motion made at the end of 
the government’s case does pose problems, howev-
er, where the defense decides to present evidence 
and run the risk that such evidence will support 
the government’s case. To address that problem, 
the amendment provides that the trial court is to 
consider only the evidence submitted at the time of 
the motion in making its ruling, whenever made. 
And in reviewing a trial court’s ruling, the appel-
late court would be similarly limited. 

2002 Amendments 

The language of Rule 29 has been amended as part 
of the general restyling of the Criminal Rules to 
make them more easily understood and to make 
style and terminology consistent throughout the 
rules. 
These changes are intended to be stylistic only, 
except as noted below. 
In Rule 29(a), the first sentence abolishing “direct-
ed verdicts” has been deleted because it is unneces-
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sary. The rule continues to recognize that a judge 
may sua sponte enter a judgment of acquittal. 
Rule 29(c)(1) addresses the issue of the timing of a 
motion for judgment of acquittal. The amended 
rule now includes language that the motion must 
be made within 7 days after a guilty verdict or after 
the judge discharges the jury, whichever occurs 
later. That change reflects the fact that in a capital 
case or in a case involving criminal forfeiture, for 
example, the jury may not be discharged until it 
has completed its sentencing duties. The court may 
still set another time for the defendant to make or 
renew the motion, if it does so within the 7-day 
period. 

2005 Amendments 

Rule 29(c) has been amended to remove the 
requirement that the court must act within seven 
days after a guilty verdict or after the court dis-
charges the jury, if it sets another time for filing a 
motion for a judgment of acquittal. This amend-
ment parallels similar changes to Rules 33 and 34. 
Further, a conforming amendment has been made 
to Rule 45(b)(2). 
Currently, Rule 29(c) requires the defendant to 
move for a judgment of acquittal within seven days 
of the guilty verdict, or after the court discharges 
the jury, whichever occurs later, or some other time 
set by the court in an order issued within that same 
seven-day period. Similar provisions exist in Rules 
33 and 34. Courts have held that the seven-day 
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rule is jurisdictional. Thus, if a defendant files a 
request for an extension of time to file a motion for 
a judgment of acquittal within the seven-day peri-
od, the court must rule on that motion or request 
within the same seven-day period. If for some rea-
son the court does not rule on the request within 
the seven days, it loses jurisdiction to act on the 
underlying substantive motion. See, e.g., United 
States v. Smith, 331 U.S. 469, 473-474 (1947) 
(rejecting argument that trial court had power to 
grant new trial on its own motion after expiration 
of time in Rule 33); United States v. Marquez, 291 
F.3d 23, 27-28 (D.C. Cir. 2002) (citing language of 
Rule 33, and holding that “district court forfeited 
the power to act when it failed to . . . fix a new 
time for filing a motion for a new trial within seven 
days of the verdict”). 
Assuming that the current rule was intended to 
promote finality, there is nothing to prevent the 
court from granting a significant extension of time, 
so long as it does so within the seven-day period. 
Thus, the Committee believed that the rule should 
be amended to be consistent with all of the other 
timing requirements in the rules, which do not 
force the court to act on a motion to extend the time 
for filing within a particular period of time or lose 
jurisdiction to do so. 
Accordingly, the amendment deletes the language 
regarding the court’s acting within seven days to 
set the time for filing. Read in conjunction with the 
conforming amendment to Rule 45(b), the defen-
dant is still required to file a timely motion for a 
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judgment of acquittal under Rule 29 within the 
seven-day period specified. The defendant may, 
under Rule 45, seek an extension of time to file the 
underlying motion as long as the defendant does so 
within the seven-day period. But the court itself is 
not required to act on that motion within any par-
ticular time. Further, under Rule 45(b)(1)(B), if for 
some reason the defendant fails to file the underly-
ing motion within the specified time, the court may 
nonetheless consider that untimely motion if the 
court determines that the failure to file it on time 
was the result of excusable neglect. 

2009 Amendments 

Former Rules 29, 33, and 34 adopted 7-day periods 
for their respective motions. This period has been 
expanded to 14 days. Experience has proved that in 
many cases it is not possible to prepare a satisfac-
tory motion in 7 days, even under the former rule 
that excluded intermediate Saturdays, Sundays, 
and legal holidays. This led to frequent requests for 
continuances, and the filing of bare bones motions 
that required later supplementation. The 14-day 
period—including intermediate Saturdays, Sundays, 
and legal holidays as provided by Rule 45(a)—sets 
a more realistic time for the filing of these motions. 

HISTORICAL NOTES 

Effective and Applicability Provisions  
1986 Acts. Pub.L. 99-646, § 54(b) Nov 10, 1986, 100 
Stat. 3607, provided that: “The amendments made 
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by this section [amending this rule] shall take 
effect 30 days after the date of the enactment of 
this Act [Nov. 10, 1986].” 
Fed. Rules Cr. Proc. Rule 29, 18 U.S.C.A., FRCRP 
Rule 29 
Including Amendments Received Through 6-1-2025
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