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INTRODUCTION, SUMMARY AND 
INTEREST OF AMICUS CURIAE1 

We’ve seen this show before. For nearly half a 
century, lower courts skirted this Court’s 
interpretation of the nation’s most important civil 
rights statutory protections for religious Americans in 
the workplace. See Groff v. DeJoy, 600 U.S. 447, 454 
(2023). For all of the reasons the Petition lays out, this 
Court needs to prevent another long-term legal 
travesty by preventing that same trend from infecting 
lower courts’ application of Groff. 

Amicus writes to provide additional reasons to 
grant the petition. First, it brings to this Court’s 
attention another Ninth Circuit case which relies on 
the Ninth Circuit’s decision in this matter that was 
decided after the petition was filed and further 
illustrates how deeply problematic that Circuit’s post-
Groff jurisprudence has become. Second, Amicus 
highlights the expert testimony on just how wrong 
Respondents were in their prediction of the harm of 
unvaccinated employees. Finally, Amicus points to 
important regulatory history that helps flesh out 
Groff’s substantial burden test, clearly showing that 
the Ninth Circuit erred in finding an undue hardship 
here. 

 
1 This brief was not authored in whole or in part by counsel for 
any party, and no person or entity other than amicus curiae, its 
members, or its counsel has made a monetary contribution 
toward the brief’s preparation or submission. Counsel of record 
for all parties received timely notice of amicus’ intent to file this 
brief. 
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The Ninth Circuit’s failure to apply Groff’s 

substantial burden standard under Title VII is 
particularly troubling to amicus Protect the First 
Foundation (“PT1”), a nonprofit, nonpartisan 
organization that advocates for protecting First 
Amendment and related rights (including religious 
accommodation) in all applicable areas of law. 

ADDITIONAL REASONS FOR 
GRANTING THE PETITION 

I. Review is Crucial to Prevent Lower Courts 
from Evading Groff v. DeJoy, as 
Demonstrated by a Subsequent Ninth 
Decision. 
This case was no outlier in the Ninth Circuit. 

Earlier this month that court reached a similar result 
with similarly flawed analysis in Williams v. Legacy 
Health, --F.4th--, 2026 WL 1239760 (9th Cir. May 6, 
2026). 

Around the same time as the events in this case, 
Legacy Health, “a regional healthcare system that 
operates eight hospitals,” imposed a vaccine mandate 
that “required anyone who performed services at its 
hospitals to become fully vaccinated or receive an 
exemption by September 30, 2021.” Id. at *2. This new 
policy did “create[] a process for requesting religious 
or medical exemptions,” and the plaintiffs in the case 
“all submitted timely applications for religious 
exemptions.” Ibid. However, Legacy Health denied 
each application. Ibid. So the plaintiffs brought suit, 
raising among others Title VII religious 
discrimination claims. Ibid. The district court ruled 
against the employees, holding that to accommodate 
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them would cause an undue hardship for Legacy 
Health. Ibid. 

On appeal, the Ninth Circuit affirmed. Ibid. 
Noting that this “Court declined to elaborate much on 
[the undue hardship] standard” in Groff, the panel 
turned to this case, observing that it had “crystalized 
several aspects of the Groff test.” Id. at *3 (cleaned up). 
From this case, and Justice Sotomayor’s concurrence 
in Groff, the Ninth Circuit gleaned three principles. 
First, an undue hardship “need not be exclusively 
monetary.” Ibid. Second, “[a] risk of undue hardship 
will suffice—provided it is realistic.” Ibid. (cleaned 
up). And third, courts “do not judge a given employer 
by the responses taken by other employers.” Ibid. 
(cleaned up). 

Applying the principles from its decision in this 
case, the Ninth Circuit noted three risks raised by 
Legacy Health: (1) the unvaccinated employees might 
get sick “and cause staffing issues from their absence”; 
(2) other staff might get sick from exposure to the 
unvaccinated employes; and (3) patients might get 
sick from the unvaccinated employees. Id. at *4. In 
short, the court determined that “[t]aken together, 
Legacy’s realistic concerns threatened a substantial 
burden on its business of providing quality 
healthcare.” Ibid. (cleaned up). 

Confusingly, while the Ninth Circuit allowed 
Legacy Health to present general data about “high 
vaccination rates” and “reduced overall transmission 
risk,” including in healthcare settings, the court 
rejected the plaintiffs’ showing that other hospitals 
were granting exceptions because only “evidence 
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related to Legacy’s particular business” were deemed 
relevant to the undue hardship analysis. Ibid. (cleaned 
up). 

By allowing a “reasonable concern” in this case or 
a “realistic concern” in Williams, the Ninth Circuit 
essentially reduced Title VII’s religious 
accommodation protection to rational basis analysis. 
After all, under that test, any reasonable justification 
the government can muster will pass. See, e.g., F.C.C. 
v. Beach Commc’ns, Inc., 508 U.S. 307, 313 (1993) 
(explaining that under rational basis, a challenge will 
fail “challenge if there is any reasonably conceivable 
state of facts that could provide a rational basis”).  

But whatever sense that deference may make 
under rational basis review, it is entirely 
inappropriate for a civil rights statute. And to allow 
employers to make a so-called “reasonable” forecast of 
a future burden when that prediction turns out to be 
so wrong, see infra Part II, ransacks Title VII of the 
protections it is supposed to provide. 
II. The Employer Here Was Wrong Regarding 

Vaccines and COVID-19, Meaning There 
Was No Undue Hardship. 
As experts have testified in litigation around the 

country, vaccine mandates did not make sense based 
on the science. 

For example, Dr. Jayanta Bhattacharya, now 
head of the National Institute for Health, testified on 
vaccine mandates while a Professor of Health Policy at 
Stanford University School of Medicine. See Decl. of 
Dr. Jayanta Bhattacharya, Sambrano v. United 
Airlines, 707 F. Supp. 3d 652 (N.D. Tex. 2023) (No. 
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4:21-01074-P), ECF No. 75, recons. denied, 347 F.R.D. 
155 (N.D. Tex. 2024), aff’d, 168 F.4th 713 (5th Cir. 
2026). He noted that those who had previously 
contracted COVID already had immunity from the 
virus that was “at least as good as from the vaccines.” 
Id. at 3. He also noted that vaccinated workers “can 
spread the virus asymptomatically” just as 
unvaccinated workers can, and recommended testing, 
id. at 4—something the firefighters here were willing 
to do and had been for the twenty months prior to 
being placed on leave. 

Likewise, Dr. Harvey Risch, Professor Emeritus 
of Epidemiology at the Yale School of Public Health, 
and the author of “the seminal paper on early 
treatment of high-risk COVID-19 outpatients in the 
American Journal of Epidemiology” provided a 
declaration about vaccine mandates. See Decl. of Prof. 
Harvey A. Risch, M.D., Ph.D. at 2, Bellard v. Univ. of 
Tex. MD Anderson Cancer Ctr., 716 F. Supp. 3d 503 
(S.D. Tex. 2024) (No. 3:22-CV-88), ECF No. 87-4, #2.  

He declared that “[v]accines targeting the original 
predominant Covid-19 strain (the ‘Alpha’ strain) have 
proven less effective against subsequent mutations of 
the Covid-19 virus.” Ibid. That is because the virus 
changes more quickly than vaccines can be updated. 
Id. at 2-3. And “even if the updated formula were on 
target regarding the latest subvariants, the updated 
vaccination antibodies would still begin to wane after 
approximately 20 weeks, making a one-time receipt of 
such a vaccination ineffective as a long-term measure 
to prevent Covid-19 spread.” Id. at 3. Even “the CDC 
acknowledged that a one-time vaccination regimen 
had failed as a public health policy.” Id. at 4. Nor does 
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he recommend boosters “because there are problems 
with a booster strategy as well.” Ibid. It can hardly be 
an undue hardship to an employer for an employee to 
refuse a mandate when that mandate is ineffective. 
Thus, Dr. Risch would report that “widespread 
vaccination, both in populations and in institutions, 
has failed to control spread of COVID-19 and thus that 
vaccination mandates provide no benefit for limiting 
transmission.” Harvey A. Risch, Report on Selected 
Scientific Questions at 2, Bellard v. Univ. of Tex. MD 
Anderson Cancer Ctr., 716 F. Supp. 3d 503 (S.D. Tex. 
2024) (No. 3:22-cv-00088), ECF No. 87-4. 

In short, these experts and others show that the 
health and safety risks to oneself or to others of 
staying unvaccinated were minimal or nonexistent—
hardly the stuff of undue hardships on employers. 
III. Further Guidance from a 1967 EEOC 

Regulation and Pre-1972 EEOC Decisions 
Interpreting It, On Which Congress Based 
its Title VII Language, Show that There is 
No Undue Hardship Here. 
In Groff, this Court held that “‘undue hardship’ is 

shown when a burden is substantial in the overall 
context of an employer’s business.” 600 U.S. at 468. A 
“substantial burden” is a standard rather than a rule 
that requires some fleshing out. Id. at 473. And this 
Court further noted, “pre-1972-EEOC decisions” 
interpreting an identically worded regulation from 
1967 “often found that accommodations that entailed 
substantial costs were required.” Id. at 469. Those 
“EEOC guidelines that Hardison concluded that the 
1972 amendment ‘ratified,’” are useful because “a 
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‘robust regulatory backdrop’ can ‘fill in the details’ of a 
statutory scheme’s use of a specific term.” Id. at 470 
(quoting TransWorld Airlines v. Hardison, 432 U.S. 
63, 83 n.14 (1978); George v. McDonough, 596 U.S. 
740, 746 (2022)). Amicus thus shows how those 
decisions can fill in the details of what is a substantial 
burden in the context of Title VII religious 
accommodation protection.2 

A. Congress drew upon a 1967 EEOC 
regulation and EEOC decisions 
interpreting it in adopting the “undue 
hardship” text in the 1972 amendment 
to Title VII. 

In July 1967, the EEOC adopted a new regulation 
protecting religious applicants and employees under 
Title VII because of “[s]everal complaints filed with 
the Commission.” 32 Fed. Reg. 10298 (July 13, 1967) 
(then codified at 29 C.F.R. §1605.1(b) (1967)). The new 
guideline required an “employer to make reasonable 
accommodations to the religious needs of employees 
and prospective employees where such 
accommodations can be made without undue hardship 
on the conduct of the employer’s business.” Ibid. 
(emphasis added). “Undue hardship” was undefined, 
but the EEOC noted that it would “review each case 
on an individual basis in an effort to seek an equitable 
application of these guidelines to the variety of 

 
2 This section’s discussion is drawn from James C. Phillips, 
Ordinary Meaning as Last Resort: The Overlooked Meaning of 
“Undue Hardship” in Title VII, 49 BYU L. Rev. 101, 151-170 
(2024). 
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situations which arise.” Id. at 10299 (then codified at 
29 C.F.R. §1605.1(d)).  

Congress’ primary purpose in adopting the 1972 
Amendment was to codify the EEOC’s standards for 
reasonable accommodation and undue hardship, in 
direct response to court decisions that clouded the 
interpretation of Title VII. See 118 Cong. Rec. 652, 
705-706 (1972). In Dewey v. Reynolds Metals Co. and 
Riley v. Bendix Corp., the lower courts spurned the 
EEOC guidelines, reasoning that Title VII did not 
mandate accommodation where an employer’s policies 
were facially neutral. See Dewey, 429 F.2d 324, 328, 
334 (6th Cir. 1970); Riley, 330 F. Supp. 583, 591 (M.D. 
Fla. 1971), rev’d, 464 F.2d 1113 (5th Cir. 1972). An 
equally divided Supreme Court shed little light on the 
matter, issuing a per curiam affirmance of Dewey 
without explanation. See Dewey v. Reynolds, 402 U.S. 
689 (1971).  

In response, Congress swiftly amended Title VII 
and adopted the reasonable accommodation 
requirement, with its accompanying exception for 
undue hardship. 42 U.S.C. §2000e(j). Recognizing that 
codification, the Fifth Circuit then reversed the 
district court in Riley, holding that the EEOC’s 1967 
guidelines properly interpreted Title VII, “as validated 
by the subsequent legislative recognition of that fact.” 
464 F.2d 1113 (5th Cir. 1972).  

To understand what that legislative recognition 
entailed, one must look to the EEOC’s prior 
interpretations of the guidelines Congress codified. 
Only then does the full interpretation of “undue 
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hardship”—and Groff’s “substantial burden” 
standard—become clear. 

B. Before 1972, the EEOC consistently 
interpreted “undue hardship” to 
require at least a substantial burden, 
with the details of these decisions 
fleshing out what that means. 

Between 1967 and 1972, the EEOC issued “a long 
line of decisions,” Hardison, 432 U.S. at 85, putting 
meat on the bones of what “undue hardship” means in 
this “particular context,” F.A.A. v. Cooper, 566 U.S. 
284, 294 (2012). Ten EEOC decisions were issued 
during this time applying the “undue hardship” 
standard, with the Commission determining in eight 
of them that reasonable cause existed to believe that 
the employer had violated Title VII by failing to 
accommodate employees’ religious exercise. Five of 
these present factual scenarios highly analogous to the 
facts here.  

1.  For example, a 1970 decision involved an 
employee who, after joining a Sabbatarian church, 
requested “to work Sundays instead of Saturdays” or 
“transfer (to the Warehouse) to avoid this conflict.” 
EEOC Decision No. 70-580, 1970 WL 3513, at *1 (Mar. 
2, 1970). His employer denied these requests, raising 
two “undue hardship” arguments. First, the plant was 
closed on Sundays and the employee’s job could not be 
performed alone. Ibid. Second, because that job could 
be done only by one of a few equivalent employees, 
accommodating him would require another such 
qualified employee “working extra and consecutive 
shifts.” Ibid. 
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The Commission rejected these defenses for 

several reasons, including because the employer had 
failed to state “whether another employee could be 
trained to substitute for the [religious employee] 
during Sabbath days, or whether already qualified 
personnel have been invited to work a double shift.” 
EEOC Decision No. 70-580, 1970 WL 3513, at *2. So, 
according to the EEOC, there was no showing of undue 
hardship. 

The takeaway is that training another employee 
to take over a shift or even recruiting another 
employee to work a double shift is not an undue 
hardship. This failed undue-hardship defense is 
equivalent to the Department’s claim here of 
decreased operational capacity. 

2.  In a second case, because an Orthodox Jewish 
woman’s faith mandated she be home before sunset, 
she needed to leave work an hour or two before normal 
closing time in the winter months. EEOC Decision No. 
70-716, 1970 WL 3586, at *1 (Apr. 23, 1970). Her 
employer gave her the option of staying for her full 
shift, taking a part-time job “at the same wage rate but 
with a substantial loss of hours worked and benefits 
received,” or being fired. Id. at *1. And her employer 
rejected her proposed accommodations, so when she 
left early the next Friday, her employment was 
terminated. Ibid. 

The Commission rejected the employer’s defenses, 
noting that the employee “could easily compensate for 
the lost hours at other times.” Id. at *2. Noting also 
that she initially received permission, the Commission 
found “that her temporary absences” would not have 
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“worked an undue hardship on [the employer’s] 
business needs.” Ibid. 

In sum, short, seasonal absences do not constitute 
an undue hardship, particularly when there is 
evidence that the employee was initially able to be 
accommodated. So too in this case, where the 
firefighters were initially accommodated for twenty 
months. 

3.   In another case, an experienced registered 
obstetrics staff nurse for religious reasons “always 
wore a scarf which covered her hair,” which she had 
“worn *** to her pre-employment interview, and was 
never seen without it.” See EEOC Decision No. 71-779, 
1970 WL 3550, at *1 (Dec. 21, 1970).  Because her 
duties required she also wear a “scrub cap,” she wore 
the scarf underneath, which was completely covered 
by the cap. Ibid. Eventually she was fired for wearing 
the scarf. Ibid. 

The hospital defended its cap policy based on the 
need for “sanitary conditions,” but “offer[ed] no 
evidence that a simple white scarf wrapped closely 
around [the employee’s] hair would be less sanitary 
than the typical nurse’s cap.” Id. at *2. Another 
proffered reason for the policy was “that the nurse’s 
cap has traditionally served as a ‘symbol’,” that “it 
used to be customary to require a nurse to work 
without her cap for two or three weeks as the severest 
of disciplinary measures,” and that “student nurses 
are not permitted the ‘privilege’ of wearing a cap until 
their six month probationary period is completed.” 
Ibid. Unconvinced, the Commission found “that [the 
employer’s] policy of requiring its nurses to wear white 
caps instead of white scarves is not so necessary to the 
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operation of its business as to” be an undue hardship 
if not followed. Id. at *3 (emphasis added).  

Just as the lack of evidence that accommodating 
the employee would create health and safety risks 
there doomed an undue hardship claim, so here a 
“reasonable concern” is not sufficient. Likewise, the 
concern about the image of wearing a cap failed there 
just as concern about public image should fail here. 

4.   A later decision involved a “Black Muslim” 
woman who, upon “adopt[ing] Islam as her religious 
faith,” began “wear[ing] dresses which substantially 
covered her legs and arms and which had a high 
neckline.” EEOC Decision No. 71-2620, 1971 WL 3957, 
at *2 (June 25, 1971). Her employer viewed this as 
violating its dress standards as a business. Id. at *1. 
The employer thus argued to the EEOC that it 
discharged the employee “because she did not wish to 
comply with the Company’s definition of appropriate 
business attire” and “[t]he Company discourages 
attention-attracting clothing.” Id. at *3. 

But since the company “offered no evidence that 
its dress policy is necessary to the safe and efficient 
operation of its business,” and given “that other female 
employees have on occasion worn unusual and 
attention-getting clothing, such as miniskirts, and 
that no other employee has been discharged,” id. at *2, 
the Commission concluded the employer violated Title 
VII.  

One can fairly infer from this decision that 
granting an exception to a company policy is not an 
undue hardship if that policy has not been consistently 
enforced. And here again, an exception to a company 
policy can qualify as undue hardship only when it is 
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“truly necessary to the safe and efficient operation of 
[one’s] business[.]” See ibid. (emphasis added). In this 
case too, Covid policies were inconsistently enforced 
over time, and concern over the image presented to the 
public, especially lacking evidence of harm to that 
image, should not qualify as an undue hardship. 

5.  In another case, an employee joined his wife’s 
Sabbatarian faith and then informed his employer 
that he could not work after sundown Fridays through 
sundown Saturdays. EEOC Decision No. 70-670, 1970 
WL 3518 (Mar. 30, 1970). However, he offered to 
reduce his lunch time “or make it up[]” otherwise, and 
would “cheerfully work any other day and any other 
hours.” Id. at *1. His employer denied his request and 
eventually he was fired. Id. at *1-2. 

In defense, the employer argued that, because the 
employee was one of five with similar duties, without 
him the remaining four would have to add his load to 
theirs, “provid[ing] a hardship for both the remaining 
individuals and the company, [given its] need to 
provide service on a [24/7] basis.” Ibid. The employer 
also stated that accommodating this employee would 
be unfair to other employees who had requested 
Sundays off for worship and who all had been denied. 
Id. at *1. 

The Commission rejected this reasoning because 
“the number of Saturdays required to be worked by 
each of the five employees in [the employee’s] 
classification has not been shown.” Id. at *2. For 
example, each of these employees was required to be 
on call every fifth Saturday, so requiring one to be on 
call an extra Saturday “would hardly qualify as an 
‘undue hardship’ for [the employer],” particularly if it 
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would compensate for the accommodation by requiring 
extra Sunday duty of the employee seeking Saturdays 
off (which would also enable the employer to give a 
different employee a Sunday accommodation). Ibid.  

Thus, according to the EEOC, the administrative 
burden to the employer of requiring other employees 
to switch a day or work an extra day is not an undue 
hardship to the employer. And similarly, the employer 
could not establish the requisite undue hardship based 
on burdens faced by its other employees. Likewise 
here, any need of increased coverage by other 
employees because of the speculation that 
unvaccinated firefighters will get sick is insufficient to 
establish undue hardship.3  

 
3 The two cases in which the EEOC did find for the employer 
confirm Groff’s reading of “undue hardship.” In one, for example, 
a Seventh-day Adventist high school student was hired for six 
weeks to process perishable crops. See EEOC Decision No. 70-99, 
1969 WL 2905 (Aug. 27, 1969). She had to work Mondays through 
Saturdays, but for religious reasons she missed five consecutive 
Saturdays, and so was fired just before her last scheduled week. 
Id. at *1. 

  The Commission applied its undue hardship standard, finding 
that the employer “would have to obtain *** substitute employees 
from outside its work force” because it had “no available pool of 
qualified employees” to pull from. Ibid. And the Commission 
“note[d] the practical impossibility of obtaining and training an 
employee from outside the work force one day per week for one-
and-a-half months per year.” Ibid. (emphasis added). The 
Commission thus concluded no Title VII violation had occurred. 
Ibid. And it thereby established that a “practical impossibility” is 
an undue hardship. 

  By contrast, in this case there is no “practical impossibility” of 
having others trained to fill in because the Department already 
has to have back-up firefighters given they are all not on a shift 
at the same time and sometimes the Department has increased 
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C. The EEOC’s pre-1972 decisions show 

that “undue hardship” meant a burden 
or expense that was immense or 
extreme in relation to the employer’s 
overall business. 

Combining these EEOC decisions, a standard for 
determining “undue hardship” can be gleaned. It is 
clear from those decisions that an “undue hardship” 
requires something like a practical impossibility, 
chaotic personnel problems, shutting down one’s 
operations (and suffering exorbitant lost income and 
costs), or seriously violating a policy truly necessary to 
the safe and efficient operation of one’s business. And 
evidence rather than speculation is needed to prove an 
undue hardship. But it is not an “undue hardship” to 

 
personnel needs. So the claim of decreased operational capacity 
being an undue hardship fails. Nor does it appear to be a 
“practical impossibility” to accommodate the unvaccinated 
firefighters through masks, distancing, and testing—as that 
worked for twenty months and was again acceptable after their 
eight-month leave.  
  Additionally, in another decision, an accommodation request by 
an Orthodox Jewish job candidate was denied because he had a 
unique position and there was no real way to replace him without 
shutting down operations and losing the equivalent today of 
hundreds of thousands of dollars each day he could not work. See 
generally EEOC Decision No. 70-773, 1970 WL 3527, at *1 (May 
7, 1970). Here, though, the situation is quite different as the 
unvaccinated firefighters were not so unique in their training 
that others could not do it in their stead; nor did the Department 
lack others that could fill in for them. And the Department, while 
claiming “decreased” operational capacity, has not claimed it 
would have to shut down operations (and lose hundreds of 
thousands of dollars a day) to accommodate. Thus, under the 
EEOC’s consistent reasoning, the Department failed to establish 
undue hardship. 
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(a) suffer considerable expense (short of exorbitant), 
(b) experience significant employee discontent (short 
of chaotic personnel problems), (c) train another 
employee to take over a shift or work a double shift, or 
(d) experience seasonal, short absences of a non-
supervised employee. And, given the EEOC’s decision 
to replace its earlier regulation with a more protective 
standard, a mere “serious inconvenience” also is not an 
“undue hardship.” 

In short, only accommodations that inflict 
immense or extreme burdens or costs in relation to the 
employer’s overall business qualify as creating “un-
due hardship” under the 1967 EEOC regulation. See 
also Groff, 600 U.S. at 469 (holding that only 
“excessive” or “unjustifiable” costs were an undue 
hardship under Title VII). And that understanding 
can help flesh out Groff’s “substantial burden” 
standard. 

D. With this deepened understanding of a 
“substantial burden” in the context of 
Title VII, the lower courts clearly erred 
here and will continue to deprive 
religious employees and applicants of 
the civil rights protection Congress 
provided them. 

Applying this “robust regulatory backdrop” to “fill 
in the details” of Groff’s “substantial burden” standard 
for Title VII’s “statutory scheme[],” 600 U.S. at 470 
(quoting McDonough, 596 U.S. at 746), Petitioners 
should have easily prevailed below. 

First, the Ninth Circuit’s test—a mere 
“reasonable concern”—on its face surely fails to clear 
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the hurdle of immense or extreme burdens or excessive 
or unjustifiable costs. And speculative harm without 
proof is also insufficient. 

Second, the Fire Department’s alleged undue 
hardships fail the lofty standard as clarified in the 
EEOC decisions. Take the claim that to allow the 
requested accommodations here would harm the 
Department’s public image. Pet.7. A speculative 
diminished public image is hardly the stuff of practical 
impossibility, chaotic personnel problems, shutting 
down one’s operations (and suffering exorbitant lost 
income and costs), or seriously violating a policy truly 
necessary to the safe and efficient operation of one’s 
business. 

Likewise, a potential reduction in operational 
capacity due to illness is not the same as shutting 
down one’s operations. Pet.7. Instead, that modest 
challenge is akin to the seasonal shortages of 
employees or requiring other employees to work extra 
shifts that the EEOC decisions found not to be an 
undue hardship. 

On its face, perhaps the Fire Department’s 
strongest argument for undue hardship is the alleged 
increased health and safety risks. But despite being 
factually wrong, as noted above, this argument is 
undermined in much the same way that governments 
cannot show a compelling government interest in the 
strict scrutiny context when other actions are 
inconsistent with a so-called compelling interest. See, 
e.g., Fulton v. City of Philadelphia, 593 U.S. 522, 542 
(2021); Mahmoud v. Taylor, 606 U.S. 522, 566 (2025). 
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In particular, two facts show that the Department 

cannot meet the elevated requirements of an undue 
hardship. First, for the twenty-months prior to putting 
the firefighters on leave, the proposed health and 
safety protocols had been sufficient—and were again 
eight months later when the firefighters were invited 
back. Pet.7, 9-10. Yet the Department cannot point to 
any real increase in the health and safety risks for the 
eight months that it was suddenly an undue hardship 
to only require masking, testing, distancing, and other 
safety guidelines short of vaccination. 

The other fact that undermines a claim of undue 
hardship is that the Department was fine working 
alongside unvaccinated firefighters from other 
departments while its unvaccinated firefighters were 
on leave. Pet.6, 11. Together, the alleged health and 
safety risks show that allowing the firefighters to stay 
unvaccinated would not seriously violate a policy truly 
necessary to the safe and efficient operation of one’s 
business. 

Therefore, there was no undue hardship under 
this fleshed-out understanding of Groff’s substantial 
burden standard.  

CONCLUSION 
For nearly five decades, lower courts flouted Title 

VII’s civil rights protections for religious applicants 
and employees by misconstruing Hardison. This Court 
called that out in Groff, but that same pattern is 
emerging again. Only this Court can stop that practice 
so that religious workers do not have to wait decades 
again to receive what Congress gave them in 1972. 
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