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INTEREST OF AMICUS CURIAE!

Amicus curiae Airline Employees for Health Freedom
(AE4HF)isa501(c)4) organization committed to protecting
Americans’ rights to reasonable accommodations from
employer-mandated medical treatments under Title VII
and the Americans with Disabilities Act. The group is
composed primarily of airline employees across the United
States who believe that any intrusion into personal health
decisions requires the highest justification. Employers
should never be assumed to hold such authority, especially
when their conduct cannot withstand peer review.

AE4HF previously fought for these rights as an
amicus in Groff v. DedJoy, 600 U.S. 447 (2023). But while
the Ninth Circuit pays lip service to Groff, Petersen and
its progeny are reviving the pre-Groff lack of protection
for religious employees by substituting employers’ own
subjective conception of “hardship” for an objective
accounting of what is actually “undue” in the context of the
employer’s business. The company need only substitute a
general appeal to what is “safer” (perhaps a justification
for the job requirement) for what is “undue” (a justification
for overriding a religious belief). When the employer gets
to define the hardship, it will always be undue.

The Ninth Circuit’s mischief can most readily be seen
in a case brought by chapter members of AE4HF from
Hawaiian Airlines. In O’Hailpin v. Haowaiian Airlines,
Inc., Case No. 1:22-¢v-00532-HG-WRP (D. Hawaii), the

1. Rule 37 Statement: No attorney for any party authored
any part of this brief, and no one apart from amicus curiae and
its counsel made any financial contribution toward the preparation
or submission of this brief. Additionally, notice of this filing was
timely provided to counsel of record for the parties.
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District Court issued an order in early 2025 explaining
that, after Groff, “[tlhe undue hardship test is fact-specific
and must take into account all relevant factors, including
the particular accommodations at issue and the practical
impact in light of the nature, size, and operating cost of an
employer.” ECF No. 178 (D. Hawaii Feb. 20, 2025) (citing
Groff, 600 U.S. at 470-71). The court thus concluded “that
an undue hardship defense in the context of the COVID-19
pandemic involving airline travel * * * would necessarily
require a fact-intensive inquiry not suitable for summary
Judgment.” Id. (emphasis added).

On May 20, 2026—exactly fifteen months after stating
that the case was “not suitable for summary judgment”—
the O’Hailpin court granted summary judgment based on
Petersen. ECF No. 422 (D. Hawaii May 20, 2026). The
180-degree shift was remarkable. And all centered on the
Ninth Circuit’s new post-Groff regime that ignores the
text of Title VII and the scope of FRCP 56.

SUMMARY OF ARGUMENT

Groff confirms that the plain text of Title VII indicates
that any “undue hardship” on an employer must be genuine,
significant, and necessary to the conduct of the business.
A mere possibility of hardship is not enough; there must
be actual, considerable costs before an accommodation
becomes unreasonable. Were it otherwise, an employer
could not “demonstrate” the hardship as being undue. 42
U.S.C. § 2000e(m).

The Ninth Circuit, however, conflates the employer’s
justification for having a job requirement at all—such as
supposed “increased safety” from forcing vaccinations
generally—with the separate burden of persuasion that
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is supposed to be associated with demonstrating an undue
hardship preventing accommodation. Now, the employer
points to the same justification without accounting for any
increased hardship in providing an accommodation. This
takes what should have been a jury question—Did the
employer demonstrate an incremental burden that was
unreasonable?—and allows judges to excuse discrimination
under a slightly different formulation—Because there was
a general justification for the employment requirement,
did the employer demonstrate there was a fear of an
incremental burden that was unreasonable?

And along the way, the courts in the Ninth Circuit will
of course never allow an employer to be compared to its
peers in the relevant business aspects. Were it otherwise,
the subjective beliefs of the employer at issue would
crumble beneath the weight of the objective evidence put
forth in favor of an accommodation.

The Title VII standard in the Ninth Circuit is
Petersen, not Groff. This is most clearly seen through
the example noted above involving one of Amicus’s own
chapters. A district court knew Groff precluded summary
judgment. O’Hailpin, Case No. 1:22-c¢v-00532-HG-WRP,
ECF No. 178 (D. Hawaii Feb. 20, 2025). But Petersen said
otherwise. ECF No. 422 (D. Hawaii May 20, 2026).

The predictable result is that the Ninth Circuit’s
blanket blessing of generalized justifications flings wide
the door for pretextual discrimination. Even where
employers (such as Hawaiian Airlines in the O’Hailpin
case) have admitted that accommodation was possible
and accommodated unvaccinated employees, those
same employers may now seek judicial sanction of their
purposeful diserimination by invoking the banner of
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“safety” long after the fact (a nebulous concept that
should be determined by a jury, not a judge untrained
in what is safe or not). Indeed, after Petersen, the
O’Hailpin court evidently had no regard for the evidence
previously recognized by a different judge evaluating class
certification earlier in the case that the record contained
evidence of Hawaiian’s intentional diserimination. See,
e.g., ECF No. 101, at 22 (D. Hawaii May 20, 2026). As
Plaintiffs had pointed out, the safety justifications were
merely post hoc attempts to avoid liability. But those
subjective justifications were placed beyond examination
after Petersen.

Instead of being allowed to voluntarily manufacture
their own subjective “undue hardship,” employers should
be held to their statutory burden to “demonstrate” undue
hardship—i.e., “meet[] the burdens of production and
persuasion.” 42 U.S.C. § 2000e(m). Moreover, an employer
certainly cannot meet a burden of persuasion at the
summary judgment stage when conflicting evidence shows
that accommodation was possible, either through direct
evidence of that employer or with a similarly-situated
employer in the same business.

Only through holding companies to their actual
burdens under Title VII will those employers be prevented
from manufacturing their own insurmountable hardship
through voluntary impositions on religious employees.
Only by overturning Petersen will the plain meaning of
Title VII and its fundamental aim of favoring religion be
restored in the Ninth Circuit. See EEOC v. Abercrombie
& Fitch Stores, Inc., 575 U.S. 768, 775 (2015).

The petition for a writ of certiorari should be granted.
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ARGUMENT

Under Trans World Airlines, Inc. v. Hardison, 432
U.S. 63 (1977), “some courts [went] so far as to grant
employers summary judgment, not because of any actual
hardship, but because of the mere possibility of hardship
in the future.” Dallan F. Flake, Restoring Reasonableness
to Workplace Religious Accommodations, 95 WasH. L.
REv. 1673, 1683 (2020). In other words, Hardison allowed
virtually any cost to an employer—real or fictitious—to
constitute undue hardship. Groff fixed that problem;
Petersen reinstates that regime. Moreover, Petersen and
its progeny will continue to generate unlawful results
until this Court intervenes. See, e.g., Williams v. Legacy
Health, No. 24-5977, --- F.4th ---, 2026 WL 1239760 (9th
Cir. May 6, 2026) (substituting generalized claim that there
was “no effective alternative to vaccination”—despite
evidence to the contrary—for an actual “demonstration”
of any additional hardship that would have come from
accommodation).

I. O’Hailpin v. Hawaiian Airlines Shows Petersen’s
Gloss Overriding Groff.

In one of the most blatant examples of a circuit
disregarding this Court’s direction, Petersen explicitly
supplanted Groff as the Title VII standard in O’Hailpin
v. Hawarian Airlines.?

2. For full disclosure, counsel for Amicus here is also counsel
for the Plaintiffs in O’Hailpin. This has provided a front-row seat
to the Petersen devastation for religious objectors to COVID-19
vaccination mandates.



6

On February 20, 2025, the District Court in O’Hailpin
noted the defendants’ desire to present an undue hardship
defense but stated that it was precluded by this Court’s
decision in Groff. Case No. 1:22-cv-00532-HG-WRP, ECF
No. 178 (D. Hawaii Feb. 20, 2025) (“The undue hardship
test is fact-specific and must take into account all relevant
factors, including the particular accommodations at issue
and the practical impact in light of the nature, size, and
operating cost of an employer.” (citing Groff, 600 U.S. at
468-T71)). In rebuffing the defendants’ plan, the Court
explained:

It appears to the Court that an undue hardship
defense in the context of the COVID-19
pandemic involving airline travel with various
Plaintiffs employed in different roles, with
different job duties, different titles, and in
different departments would necessarily
require a fact-intensive imquiry not suitable
for summary judgment. The record appears to
already establish disputes of facts. As explained
in the Order Denying Class Certification, “the
parties present conflicting stories on how the
religious and medical accommodation requests
were handled” by Defendants.

Ibid. (citing ECF No. 101, at 3) (emphasis added).

But then, just two days after Petersen was released,
the O’Hailpin court sua sponte sought memoranda from
the parties regarding the undue hardship factors under
newly-minted Ninth Circuit law (including Petersen). Id.,
ECF No. 373 (D. Hawaii Sept. 4, 2025). And eventually—
after a series of motions to dismiss—the Hawaii court
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reopened the long-closed summary judgment window
based on the “recently published Ninth Circuit Court of
Appeals’ decisions[—including Petersen—Ithat directly
address the standard for assessing undue hardship.” Id.,
ECF No. 404 (D. Hawaii Jan. 20, 2026).

On May 20, 2026, the District Court completed its
about-face, following Petersen’s new regime. Id., ECF No.
422, at 3 (D. Hawaii May 20, 2026) (“Plaintiffs’ arguments
are contrary to binding precedent from the Ninth Circuit
Court of Appeals in Petersen v. Snohomish Regional
Fire and Rescue, Williams v. Legacy Health, and Health
Freedom Defense Fund, Inc. v. Carvalho.” (citations
omitted)). The contrast is breathtaking. Plaintiffs went
from the eve of trial to dismissal of their claims based on
a district judge making credibility determinations about
which expert opinions the court agreed with and accepting
the defendants’ (ex post) subjective justifications about why
they supposedly had no choice but to discriminate against
religious employees. All under the banner of Petersen.

Going further, the O’Hailpin court gives away the
game—highlighting precisely how the Ninth Circuit
has departed from Groff. The court recognized: “In
the context of vaccine mandates during the COVID-19
pandemic, the Ninth Circuit Court of Appeals ruled in
Petersen [] that it is necessary to examine: (1) health and
safety costs, (2) operational burdens, and (3) financial
burdens on the employer in order to evaluate undue
hardship.” Id. at 31. Yet this Court specifically stated
in Groff that “administrative burdens” do not constitute
an undue hardship. 600 U.S. at 471. So while health and
safety costs might qualify as an undue hardship, it would
still fall to the employer to “demonstrate” those costs—
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something that should be a higher burden when it comes
to abstract costs, not an easter one like the Ninth Circuit
has made it. And while substantial financial costs might
also qualify as undue, those would have to be shown with
evidence under 42 U.S.C. § 2000e(m). After the fact
pontification and speculation will not do.

In carving COVID-19 vaccinations out of Title VII,
the Ninth Circuit and its lower courts are substituting
hypothetical renditions of what might have happened
without a vaccine mandate for the actual costs of
accommodating an exempt employee. And it even happens
after a court has previously recognized that Groff
precludes summary judgment on this very point. This is
the power of Petersen.

II. Petersen Reopens The Door For Hardison’s
Deference To Pretextual Hardships—Harming
Thousands Of Religious Employees In The Ninth
Circuit.

Before Groff, Hardison’s de minimis test functionally
eliminated judicial review of an employer’s rationale for
implementing a job requirement, allowing employers
to more easily argue “undue hardship” for pretextual
reasons. Under Petersen, this standard is revived with the
only caveat now being that the employer need only offer a
paean to “safety” before (or after) choosing to voluntarily
take on a burden. Even if the new job requirement is not
necessary to the conduct of the business, the self-imposed
hardship is then used against the religious employee. This
end run around the text and purpose of Title VII allows an
employer to create a burden so big they cannot lift it—an
obvious violation of Title VII’s text and purpose—even if
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every other employer in that particular business showed
that an accommodation was possible.

A. Title VII Does Not Allow Courts Considering
Undue Hardship to Ignore How Business is
Conducted in an Employer’s Field.

No employer is an island. Businesses operate in
certain arenas that establish the parameters of that
industry. In Title VII terms, this is the “conduct of the
employer’s business.” 42 U.S.C. § 2000e(j). For example,
Abercrombie & Fitch Stores were not allowed to dictate—
over the concerns of Title VII—that employees must have
a certain “look” that does not include head coverings.
Abercrombie, 575 U.S. at 775. That is because a “look”
is not part of the business of selling clothes (even though
Abercrombie argued that its look was important to its
particular business).

Likewise, what constitutes an undue hardship cannot
be considered in a vacuum of an employer’s particular
business without regard for what the industry standards
are or what other employers are able to do. In this case,
fighting fires (or even transporting patients, if necessary)
cannot be contemplated as if Snohomish Regional Fire
& Rescue is the only business in that space. What other
first-responder employers do certainly speaks to what is
“safe” in the conduct of that business. Were it otherwise,
the employer at issue will always be defining its own
“truth” and distancing itself from the reasonableness of
its actions. But what is “undue hardship” in a particular
business (especially when addressing an element common
to every business in that industry) must be, at the least,
a consideration of what is reasonable—religious rights
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holders cannot get less protection under Abercrombie.
Thus, undue hardship must be a jury question where the
factfinder is allowed to consider what other companies in
that particular “business” did with regard to any common
concerns.

Consideration of the true conduct of an employer’s
business—not the conduct that is superfluous to its
business—will be revealing. It will likely be the case
that a job requirement is not essential to the conduct
of the business where the employer has invented a new
burden that it now claims would be an “undue hardship”
to accommodate. Such voluntarily-assumed hardships
should thus be rejected outright or, at the least, treated
as suspect under the text of Title VII.

B. Allowing Employersto Create Their Own Undue
Hardship Thwarts Title VII’'s Fundamental
Purpose.

The Seventh Circuit has recognized that, “[a]t the risk
of belaboring the obvious, Title VII was aimed to ensure
that employees would not have to sacrifice their jobs to
observe their religious practices.” Adeyeye v. Heartland
Sweeteners, LLC, 721 F.3d 444, 456 (7th Cir. 2013). Giving
teeth to the undue-hardship standard better reflects
Title VII's requirement to provide “favored treatment,”
not “mere neutrality,” toward religious practices.
Abercrombie, 575 U.S. at 775; see also id. at 772 n.2 (noting
that “accommodate” “means nothing more than allowing
the plaintiff to engage in her religious practice despite
the employer’s normal rules to the contrary”). Allowing
employers to voluntarily create undue hardships,
however, “make[s] a mockery” of Title VII. See Hardison,
432 U.S. at 88 (Marshall, J., dissenting).
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Petersen and its progeny reinstate the Hardison
regime that allows for the undermining of Title VII rights
based on subjective speculation rather than demonstration.
See, e.g., Williams, No. 24-5977, 2026 WL 1239760, at
*5 (substituting generalized claim that there was “no
effective alternative to vaccination”—despite evidence
to the contrary—for “demonstration” of any additional
hardship that would have resulted from accommodation).
The “undue hardship” is voluntarily fashioned and the
employee is left with no way to challenge the subjective
determination of what level of burden (i.e., cost or risk)
the employer was willing to take.

This creates a problem for religious rights in
particular since employers generally may fashion any
number of job requirements for employees that are facially
neutral toward religion but nevertheless interfere with
the free exercise thereof. Title VII requires that the
employer consider the religious rights of its employees and
justify its policies with more than just desiring a certain
“look” or some other goal tangential to the business model.
Abercrombie, 575 U.S. at 775. But under Hardison,
the employer was allowed to enforce those tangential
goals even against religious objectors with a pretextual
justification. Because courts had not enforced Title VII’s
textual directives, employers discriminated against
religious employees by failing to provide accommodations
even when the enforced job requirement was not necessary
as part of the conduct of the business.

For example, an airline might want to combat sexism
in the workplace by requiring that all flight attendants—
women and men alike—wear the same pants, not skirts or
dresses. This would pose a profound problem for a Muslim,
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Pentecostal Christian, or Orthodox Jewish woman whose
religion dictates that she wears skirts, not slacks.? But at
the same time, the airline might articulate some business
rationale such as: flight attendants wearing pants can
move about the cabin more easily during an emergency
or deal with unruly passengers more effectively. The
“pants-only” rule would be an otherwise-neutral policy
with a reasonable safety-related rationale attached to
it. The accommodation question, however, should still
consider whether it has an actual effect on the conduct of
the business or whether the rationale was overstated (or
worse, invented out of whole cloth) to covertly implement
a desired look policy.

Congress made a policy decision to force employers
to accommodate an employee’s religious beliefs unless the
employer “demonstrates that he is unable to [do so] without
undue hardship on the conduct of the employer’s business.”
42 U.S.C. § 2000e(j). Congress thus rejected any notion
that employers be left solely to their own judgment in
running their businesses in the face of competing religious
claims. That would be equivalent to letting the fox guard
the henhouse.

Title VII was designed to protect employees from
being “forced to live on welfare as the price they must
pay for worshipping their God.” Hardison, 432 U.S. at
96-97 (Marshall, J., dissenting). Permitting employers
to self-impose their own insurmountable burdens thwarts

3. Religious Garb and Grooming in the Workplace: Rights
and Responsibilities, U.S. E.E.0.C. Guidance (last visited May
26, 2026), http://www.eeoc.gov/laws/guidance/religious-garb-and-
grooming-workplace-rights-and-responsibilities.
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the core purpose of Title VII. Thus, for both textual and
equitable reasons, the Court should hold that employers
may not voluntarily choose burdens that supposedly
cannot be accommodated, or, at minimum, that self-
imposed burdens are suspect when evaluating the undue
hardship of an employer.

II1. Petersen’s Hypothetical Hardships Will Create
Inconsistent Outcomes For Employers Operating
Across Circuits.

In real estate, the familiar adage concerning value is,
of course: “location, location, location.” Under Petersen,
the value of Title VII religious claims suffers from being
in the wrong place at the wrong time. The hypothetical
burdens not only allow employers in the Ninth Circuit
to avoid Groff and the text of Title VII, it creates an
intolerable anomaly. An employee may be discriminated
against by their company if they work in Hawaii, but that
same employee would be able to reach a jury with the same
claims if they lived in Texas.

Title VII's venue provision allows for a claim to be
brought in “the judicial district where the aggrieved
person would have worked but for the alleged unlawful
employment practice.” 42 U.S.C. § 2000e-5(f)(3).
Suppose FedEx—with locations in both Tyler, Texas
and Honolulu, Hawaii—instituted a vaccine mandate,
claiming that its drivers must be vaccinated for safety and
health concerns. Suppose also that FedEx then refused
to grant religious accommodations to the drivers (who
were, by the way, constantly picking up packages from
unvaccinated workers at stores). The worker in Tyler
could sue in the Tyler Division of the Eastern District of
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Texas while the worker in Honolulu would likely sue in
Honolulu. FedEx would claim, like Hawaiian Airlines,
that it would automatically be an undue hardship to
endure any potential increase in the spread of COVID-19
from unvaccinated individuals, no matter what measures
could have been taken. The employee would argue that
they could have ensured that they were less of a risk by
using testing as opposed to having received a vaccine 12
months earlier that was outdated. A comparison of the
two scenarios could be undertaken by the jury.*

Under Petersen—as seen in O’Hailpin—the employer
need not demonstrate the actual harm and is granted
summary judgment based merely on unproven hypothetical
assertions. The religious employee in Honolulu would
be out of luck. O’Hailpin, Case No. 1:22-cv-00532-HG-
WRP, ECF No. 422, at 31, 61 (D. Hawaii May 20, 2026).
But in Texas, FedEx would lose—despite the potential
“increased costs and decreased sales” or “health risks”
to its employees and the public. See, e.g., Troutman v.
Teva Pharmaceuticals USA, Inc., 2024 WL 3635303, *10
(E.D. Tex. June 25, 2024).

While this scenario—Ilike the employer’s burden in
Petersen—is only hypothetical, these types of cases will
begin arriving at the appellate courts shortly and should
be cut off now before inviting more chaos and uncertainty
with inconsistent outcomes.

sk ok

4. This example is particularly salient in the airline business,
as members of Amicus can attest.
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Under Hardison, the employee started behind in
the analysis with assumed acceptance of the employer’s
“hardship.” While Grofflargely ended that era, Petersen
has revived the ability of courts to paper over anti-
religious bias with a vengeance. Now the employer need
only show a subjective fear of undue hardship with no
reference to fixed standards (such as how much more
dangerous an unvaccinated-but-tested worker is versus
someone who was vaccinated a year earlier but has not
just tested negative for COVID-19). Adding injury to
injury, the Ninth Circuit protects the employer’s claim
of “hardship”—even though it is self-selected and
unnecessary to the conduct of the business—by excluding
comparators in the same business. This does an end run
around Title VII and should be reversed.

CONCLUSION
The petition for a writ of certiorari should be granted.
Respectfully submitted,
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