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INTEREST OF AMICUS CURIAE!

The Islam and Religious Freedom Action
Team (“IRF”) of the Religious Freedom Institute
amplifies Muslim voices on religious freedom, seeks a
deeper understanding of the support for religious
freedom inside the teachings of Islam, and protects
the religious freedom of Muslims. To this end, the IRF
engages in research, education, and advocacy on core
issues 1including freedom from coercion in the
workplace and equal citizenship for people of diverse
faiths.

Amicus 1s deeply concerned by the ability of
employers to discriminate against those requiring
accommodations—including discrimination in such a
manner that allows for segregation, failure to hire,
and situations creating a retaliatory or hostile work
environment—and how this workplace discrimination
disproportionately affects minority faith workers by
failing to provide for equal access to employment
opportunities. Even after this Court’s decision in
Groff v. Dejoy, employers continue to discriminate
against those requiring religious accommodations
and the lower courts do not always protect minority
faith Americans in the workplace. The issues at stake

1 Pursuant to Supreme Court Rule 37.6, amicus state that no
counsel for any party authored this brief in whole or in part and
that no entity or person, aside from amicus, their members, and
their counsel, made any monetary contribution toward the
preparation or submission of this brief. Pursuant to United
States Supreme Court Rule 37.2, amicus certifies that counsel of
record for all parties received notice of the intent to file this brief
at least ten days before it was due.
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1n this case relate directly to the right of practitioners
of minority faiths to avail themselves of employment
opportunities on equal terms. Amicus submits this
brief in the hope that this Court will protect the
religious rights of all Americans in the workplace.

¢
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SUMMARY OF ARGUMENT

From its inception, a primary goal of Title VII was
ensuring that employees of minority faiths had equal
access to the workplace. Indeed, before the statute
was enacted, private employers had no obligation to
accommodate an employee’s religion, and minority
faith employees were often forced to choose between
earning a living wage and honoring their faith. Title
VII aimed to eliminate that cruel choice.

For decades, however, Title VII did not accomplish
that goal. Before this Court’s decision in Groff v.
Dedoy, 600 U.S. 447 (2023), courts applied a watered-
down version of Title VII’s undue hardship standard
that failed to protect minority-faith workers. Groff
changed that by giving the undue hardship standard
teeth, and early returns have been positive for
minority faith workers.

But a new circuit split threatens that progress.
While at least three circuits abide by Groff and hold
that an employer must provide concrete proof that an
accommodation would cause an undue hardship,
three circuits—including the Ninth Circuit—defer to
the employer’s “reasonable concerns” based on
hypothetical or speculative burdens an
accommodation may create.

The Ninth Circuit’s deferential “reasonable
concern” approach threatens to return Title VII's
undue hardship standard back to its pre-Groff era,
when employers overwhelmingly denied reasonable
accommodations to minority-faith Americans with
little proof. Indeed, the reasoning of the Ninth Circuit
and the other circuits on the same side of the split
bears a striking resemblance to the reasoning of
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courts that applied the de minimis standard before
Groff.

This Court should therefore grant the petition for
certiorari to ensure that Title VII and its protections
for minority faith workers are not watered down yet
again.

¢
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ARGUMENT

I. Title VII and Groff's undue hardship
standard is critical to providing religious
accommodations and workplace protections
for minority-faith Americans.

A. Congress passed Title VII to protect
minority-faith Americans who previously
faced a substantial risk of religious
discrimination in the workplace.

The First and Fourteenth Amendments of the
Constitution provide constitutional guarantees to
freely exercise one’s religious faith and protection
against religious discrimination. Carson v. Makin,
596 U.S. 767, 778 (2022); Church of the Lukumi
Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 521
(1993). Yet, before Congress passed the Civil Rights
Act of 1964, no statutory provision permitted an
employee to seek a remedy against their employer for
religious-based discrimination in the workplace.

Religious-based discrimination was prevalent and
uncorrected because employers had no obligation to
accommodate minority-faith Americans in the
workplace. E.g., Kut v. Albers Super Mkts., 63 N.E.2d
218, 221 (Ohio Ct. App. 1945), aff'd, 66 N.E.2d 643
(Ohio 1946) (upholding denial of unemployment
compensation because Orthodox Jewish plaintiff
refused to work on Saturday because “he hald]
rendered himself not available”); Commonwealth v.
Starr, 11 N.E. 533, 5634 (Mass. 1887) (acknowledging
that “Hebrew[s] conscientiously believed that the
seventh day of the week ought to be observed as the
Sabbath” but upholding a conviction against
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defendant because he “kept open his shop on the
Lord’s day”); Specht v. Commonwealth, 8 Pa. 312, 322
(1848) (upholding a Sunday law conviction of a
Seventh-Day Baptist because even though “the
Christian, the Jew, the Mohammedan, and the
Pagan, are alike entitled to” the “freedom of
conscience and equality of religious right” they “can
claim no immunity from” Sunday laws).

The Civil Rights Act of 1964 was enacted “to
promote a more abiding commitment to freedom, a
more constant pursuit of justice, and a deeper respect
for human dignity.” Griffith v. City of Des Moines, 387
F.3d 733, 739-40 (8th Cir. 2004) (Magmuson, J.,
concurring) (quoting President Lyndon B. Johnson's
Radio and Television Remarks Upon Signing the Civil
Rights Bill, Pub. Papers of Lyndon B. Johnson 1963—
64, vol. 2 at 842—44 (1965)). The legislative history of
Title VII reveals Congress’s judgment that “continued
employment discrimination in the United States casts
doubt upon our sincerity in furthering the cause of
individual liberty and human dignity.” H.R. Rep. No.
1370, 87th Cong., 2d Sess. 2156 (1962). “Congress
promulgated Title VII not only to prohibit overt
religious discrimination, but also to remove
impediments caused by neutral regulations that
disproportionately impact adherents of minority
religions.” Huma T. Yunus, Employment Law:
Congress Giveth and the Supreme Court Taketh
Away: Title VII's Prohibition of Religious
Discrimination in the Workplace, 57 Okla. L. Rev.
657, 657 (2004).

“Title VII attempts to lift a burden on religious
practice that is imposed by private employers.” Est. of
Thornton v. Caldor, Inc., 472 U.S. 703, 712 (1985)
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(O’Connor, dJ., concurring). Title VII's anti-religious
discrimination statute makes it unlawful “to fail or
refuse to hire or to discharge any individual, or
otherwise discriminate against any individual with
respect to [their] compensation, terms, conditions, or
privileges of employment” based on one’s religion.
Pub. L. No. 88-352, § 703(a), 78 Stat. 241, 255
(codified as amended at 42 U.S.C. § 2000e-2(a)
(1972)). As enacted in 1964, the statute “did not
mitially spell out what religious discrimination
entails,” nor did it statutorily require covered
employers to provide religious accommodations.
Mikko Biana, Dejoyful Noise: Reimagining Title VII
Religious Accommodations in the Wake of Groff v.
Dejoy, 90 Brook. L. Rev. 263, 269 (2024).

Even though religious discrimination in the
workplace was unlawful, employers had no obligation
to accommodate an employee’s religion. “[E]mployees
who practiced minority faiths faced difficult choices
when confronted with conflicts between work and
religion.” Bilal Zaheer, Accommodating Minority
Religions Under Title VII: How Muslims Make the
Case for a New Interpretation of Section 701(j), 2007
U. I1l. L. Rev. 497, 498 (2007). Gap-filling was left to
the courts.

Even as of 1971, this Court affirmed (albeit by an
equally divided Court) a decision in which the Sixth
Circuit held that it was not unlawful for an employer
to discharge an employee who refused to work on
Sundays for religious reasons. See Dewey v. Reynolds
Metals Co., 402 U.S. 689 (1971), superseded by statute,
Pub. L. No. 92-261, 86 Stat. 103, as recognized in
Groff, 600 U.S. at 458. As this Court later noted, at
that point, “the extent of . . . required accommodations
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remained unsettled.” Trans World Airlines, Inc. v.
Hardison, 432 U.S. 63, 73 (1977).

In 1972, Senator Jennings Randolph proposed an
amendment to “essentially codif[y]” the 1967 Equal
Employment Opportunity Commission (“EEOC”)
regulations which required employers to “reasonably
accommodate” an employee’s religious needs “except
where ‘undue hardship’ would result.” Pamela S.
Karlan &  George Rutherglen, Disabilities,
Discrimination, and Reasonable Accommodation, 46
Duke L.J. 1, 6 (1996); see Hardison, 432 U.S. at 85
(Marshall, J., dissenting). Senator Randolph’s goal
was “to assure that freedom from religious
discrimination in the employment of workers is for all
time guaranteed by law.” 118 Cong. Rec. 705 (daily
ed. Jan. 21, 1972). With the codification of the “undue
hardship standard,” Senator Randolph envisioned
that a “very, very small percentage of cases” would
result in no accommodation. Id. at 706.

Through the 1972 amendments, the definition of
“religion” in Title VII was amended to what it is now:
“religion’ includes all aspects of religious observance
and practice, as well as belief, unless an employer
demonstrates that he 1is wunable to reasonably
accommodate to an employee’s or prospective
employee’s religious observance or practice without
undue hardship on the conduct of the employer's
business.” 42 U.S.C. § 2000e(j). Hardison interpreted
the statute and the explicit reference to Dewey in the
legislative record to mean that “any suggestion in
Dewey that an employer may not be required to make
reasonable accommodations for the religious needs of
1ts employees was disapproved” by Congress. 432 U.S.
at 74 n.9.
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Looking at the text of section 2000e(j), religion is
defined to include “all aspects of religious observation
and practice, as well belief.” 42 U.S.C § 2000e())
(emphasis added). No qualifiers exist as to which
religious faiths are covered or exempt from the
statute. Est. of Thornton, 472 U.S. at 712 (O’Connor,
dJ., concurring) (“Title VII . . . extends that
requirement to all religious beliefs and practices.”).
And courts have routinely acknowledged the broad
and generously inclusive definition of “religion” in
section 2000e(j). E.g., Detwiler v. Mid-Columbia Med.
Ctr., 172 F.4th 1072, 1073-74 (9th Cir. 2026) (Forrest,
J., dissenting from denial of rehearing en banc);
Bowlin v. Bd. of Dirs., Judah Christian Sch., 167
F.4th 469, 476 (7th Cir. 2026); Barnett v. Inova Health
Care Servs., 125 F.4th 465, 470 (4th Cir. 2025).

B. Before Groff, courts applied Title
VII in a manner that failed to
vindicate the statue’s goal of
protecting minority-faith workers.

In dicta, Hardison created the de minimis test to
determine whether an accommodation created an
“undue hardship.” 432 U.S. at 84. Dissenting in
Hardison, Justice Marshall was concerned that any
actions that limit the proper application of Title VII
erodes 1ts true promise to help minority-faith
Americans. Justice Marshall found the de minimis
test to be “a fatal blow to all efforts under Title VII to
accommodate work requirements to religious
practices.” Id. at 86 (Marshall, J., dissenting). He
“seriously question[ed] whether simple English usage
permits ‘undue hardship’ to be interpreted to mean
‘more than de minimis cost.” Id. at 92 n. 6. He
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remarked that the “result [was] deeply troubling, for
a society that truly values religious pluralism cannot
compel adherents of minority religions to make the
cruel choice of surrendering their religion or their job.
And as a matter of law today’s result is intolerable,
for the Court adopts the very position that Congress
expressly rejected in 1972.” Id. at 87; see Abramson v.
William Paterson Coll. of N.dJ., 260 F.3d 265, 290 (3d
Cir. 2001) (Alito, J., concurring).

Justice Marshall recognized that the “purpose and
primary effect of requiring” accommodations in the
workplace “is the wholly secular one of securing equal
economic opportunity to members of minority
religions.” Hardison, 432 U.S. at 90 n.4 (Marshall, J.,
dissenting) (emphasis added). Justice Marshall
referenced Senator Randolph’s amendment as
evidence of Title VII's purpose to help minority-faith
employees: “The primary purpose of the amendment

was to protect Saturday Sabbatarians,” for
example, “from employers who refuse ‘to hire or to
continue in employment employees whose religious
practices rigidly require them to abstain from work in
the nature of hire on particular days.” Id. at 89
(quoting 118 Cong. Rec. 705 (1972)).

Unfortunately, Justice Marshall’s prediction of a
watered down Title VII came to pass. Most lower
courts read Hardison to “suggest[] that the undue
hardship test is not a difficult threshold.” United
States v. Bd. of Educ. for Sch. Dist. of Phila. 911 F.2d
882, 890 (3d Cir. 1990); see Groff, 600 U.S. at 469
(interpreting the “merely more than de minimis”
burden to mean “something that is ‘very small or
trifling”). As the majority in Groff recognized, the
“more than a de minimis” standard “blessed the
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denial of even minor accommodation in many cases,
making it harder for members of minority faiths to
enter the job market.” 600 U.S. at 465. As Judge
Thapar aptly put it: “[t]he irony (and tragedy) of
decisions like Hardison is that they most often harm
religious minorities—people who seek to worship their
own God, in their own way, and on their own time.”
Small v. Memphis Light, Gas & Water, 952 F.3d 821,
829 (6th Cir. 2020) (Thapar, J., concurring),
abrogated by Groff, 600 U.S. 447.

As America continued to grow into the late 20th
and early-21st century, the population of minority-
faiths grew. Many of them were denied
accommodations in their workplace, which only led to
more litigation. Though Muslim Americans
comprised 1% of the U.S. population, from 2009 to
2015, Muslim workers submitted 19.6% of all
complaints to the EEOC, and 26% of EEOC lawsuits
were brought on behalf of Muslim employees. Eugene
Volokh, The EEOC, Religious Accommodation
Claims, and Muslims, Wash. Post (June 21, 2016),
https://tinyurl.com/44sx78ra. In cases involving
minority faith employees, courts routinely permitted
employers to deny workplace accommodations due to
“speculative” or “unrealized” concerns of undue
hardship, sometimes due to animus towards the
minority-faith. See ante I1.B.
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C. This Court corrected the “undue
hardship” standard in Groff, and while
courts applying Groff have generally
given that standard teeth, there remains
work to be done to vindicate Title VII'’s
purpose of protecting minority-faith
workers.

In Groff, this Court clarified Title VII's undue
hardship standard. 600 U.S. at 468. Without
overruling Hardison, the Court held “that ‘undue
hardship’ is shown when a burden is substantial in
the overall context of an employer’s business.” Id.
Courts must “take[] into account all relevant factors
in the case at hand, including the particular
accommodations at issue and their practical impact in
light of the nature, size and operating cost of [an]
employer.” Id. at 470-71. As part of its holding, the
Court referenced the harsh reality that minority-faith
employees continue to deal with: “the de minimis test
has blessed the denial of even minor accommodation
in many cases, making it harder for members of
minority faiths to enter the job market.” Id. at 465.
With clarity as to what undue hardship actually
means, the Court thought “it appropriate to leave it
to the lower courts to apply [the] clarified context-
specific standard, and to decide whether any further
factual development is needed.” Id. at 473.

While there is limited data as to the effectiveness
of Groff, the early indication is that courts have
generally moved in the correct direction of imposing a
higher burden on employers to demonstrate that a
religious accommodation creates an undue hardship
on the employer. See, e.g., Smith v. City of Atl. City,
138 F.4th 759, 775 (3d Cir. 2025) (holding that the
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district court erred in ruling a fire department faced
undue hardship in accommodating an employee’s
request to grow a beard); Hebrew v. Tex. Dep’t of Crim.
Just., 80 F.4th 717, 722-23 (5th Cir. 2023) (same
where prison refused to accommodate employee’s
beard); Kluge v. Brownsburg Comm. Sch. Corp. 150
F.4th 792, 809 (7th Cir. 2025) (“[T]he record contains
material factual disputes about whether the
accommodation disrupted Brownsburg’s learning
environment, precluding summary judgment to the
school.”).

Several scholars are optimistic that Groff will be
particularly positive for minority-faith Americans.
See Isaac Barnes May, Sabbath Accommodations as a
Civil Right: Jewish History, Title VII, and the Path to
Groff v. Dedoy, 19 FIU L. Rev. 873, 890 (2025) (“We
should celebrate Groff as a historic victory for
religious pluralism and religious minorities . . . .”);
Mikko Biana, Dejoyful Noise: Reimagining Title VII
Religious Accommodations in the Wake of Groff v.
Dejoy, 90 Brook. L. Rev. 263, 26667 (2024) (“Groff
bolsters the free exercise of religion among minority
faiths, as it is now more difficult for employers to
prohibit Muslims from praying five times a day or
Jews from keeping kosher under this elevated
standard.”); Nick Reaves, Groff v. Dejoy: Hardison Is
Dead, Long Live Hardison/, 2023 Harv. J.L. & Pub.
Pol’'y Per Curiam 39, 2 (2023) (Groff “will better
protect the rights of religious minorities in the
workplace.”).

At the same time, minority-faith Americans still
struggle to receive fair treatment and reasonable
accommodations 1n the workplace. After Groff,
minority-faith Americans still make up the majority
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of claimants in failure-to-accommodate claims. In
fiscal year 2025, the EEOC filed a record ten religious
discrimination claims, most of which involve failure
to provide religious-based accommodations. FY 2027
Agency Performance Plan (APP) and FY 2025 Agency
Performance Report (APR), U.S. Equal Employment
Opportunity  Commission (Apr. 3, 2026),
https://tinyurl.com/EEOCReport25.

From the available data, at least half of the EEOC
charges for failure to accommodate claims involve
minority-faith Americans. See id.; e.g., E.E.O.C. v.
Apple, Inc., No. 1:25-cv-01637-MSN-WBP (E.D. Va.
Sep. 30, 2025) (refusal to accommodate a Jewish
employee who requested an accommodation to
observe Sabbath by not working on Fridays and
Saturdays); E.E.O.C. v. Venetian Las Vegas Gaming,
LLC, No. 2:25-cv-01148-APG-BNW (D. Nev. June 26,
2025) (claims of failure to accommodate sincerely-
held religious beliefs involving several individuals of
Orthodox Christian, Catholic, Jewish, Jehovah’s
Witness, and Buddhist faiths); E.E.O.C. v. Cemex
Constr. Materials Fla., LLC, No. 8:25-cv-01454-SDM-
NHA (M.D. Fl. June 4, 2025) (refusal to let an
Apostolic Christian wear a skirt over work pants);
E.E.O.C. v. Marriot Vacations Worldwide Corp., No.
6:25-cv-00790-PGB-DCI (M.D. Fla. May 5, 2025)
(refusal to provide a Seventh-Day Adventist a
religious accommodation to avoid Saturday shifts);
see also E.E.O.C. v. Logic Staffing LLC, No. 2:24-cv-
01557-BJR (W.D. Wash. Sep. 30, 2024) (failure to
accommodate a practicing Muslim man’s religious
accommodation request to attend Friday prayer).

Thus, Groff did not eliminate employers’ ability to
reject religious-based accommodations 1in the
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workplace for minority-faith Americans. Nor could it:
larger societal changes are needed for that to truly
take hold. But the clarified undue hardship standard
should make it easier for minority-faith Americans to
obtain reasonable accommodations, which precisely
underscores just how vital Title VII is to minority-
faith Americans.
* % %

When evaluating any claim under Title VII, the
Court’s north star must be the statute’s purpose of
protecting minority-faith workers. Otherwise, the
Court risks a return to the pre-Groff era in which,
“despite Congress’ best efforts, one of this Nation’s
pillars of strength[—]our hospitality to religious
diversity[—was] seriously eroded.” Hardison, 432
U.S. at 97 (Marshall, J., dissenting).

II. This Court should grant certiorari and
resolve the circuit split because the decision
below takes Title VII’s undue hardship
standard back to its pre-Groff era.

A. Despite Groff’s clear mandate, a split has
emerged because some lower courts
improperly remain deferential to
employers’ reasonable concerns.

Following Groff, some courts began to scrutinize
an employer’s claim of undue hardship more closely.
Other courts, however, have remained deferential to
employers. As Petitioners explain, a circuit split has
already developed regarding the application of Groff.
Within three years, seven circuits have created a 4-3
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split?2 as to whether a reasonable concern—even if
only hypothetical—is sufficient to establish undue
hardship, or whether the employer must instead come
forward with actual proof of a real undue hardship.
See Pet. 14-24.

The Ninth Circuit falls on the deferential side of
the split. Employers in the Ninth Circuit can avoid
providing a reasonable accommodation so long as they
have a “reasonable concern” of an undue hardship.
Petersen v. Snohomish Reg’l Fire & Rescue, 150 F.4th
1211, 1221 (9th Cir. 2025). The Ninth Circuit
explicitly rejects “the clarity of hindsight” and defers
to the concerns of the employer rather than actual
proof of an undue hardship. Id. at 1222; see Williams
v. Legacy Health, 2026 WL 1239760, at *4 (9th Cir.
May 6, 2026) (holding that a “risk of undue hardship’
will suffice—provided it is ‘realistic” and concluding
that the employer’s “realistic’ concerns threatened a
‘substantial’ burden on its business”); Bordeaux v.
Lions Gate Ent., Inc., No. 23-4340, 2025 WL 655065,
at *2 (9th Cir. Feb. 28, 2025) (“[A]n employer need not
establish that an adverse health or safety event is
certain to result from an accommodation to establish
undue hardship under Title VII.” (emphasis in
original)).

2 The petition for a writ of certiorari states that the circuit split
is 3-3. See Pet. 13—20. The petition identifies the Third, Seventh,
and Eighth Circuits as courts requiring proof of a real undue
hardship rather than a hypothetical concern. Pet. 13-17. In
addition to those circuits, amicus has identified the Fifth Circuit
as another court on that side of the split. See Hebrew, 80 F.4th
at 723 (holding that “a hypothetical policy reevaluation .. .
cannot show that [the employer] faces an undue hardship”).
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Indeed, the First, Sixth, and Ninth Circuits’
decisions share a consistent focus on the
reasonableness of the employer’s predictive
judgment, rather than whether the accommodation
would in fact impose a substantial burden. See, e.g.,
Rodrique v. Hearst Commc'ns, Inc., 126 F.4th 85, 92
(1st Cir. 2025) (employer need only “reasonably rel[y]”
on its evidence, not “prove [it] to the factfinder”);
Henry v. S. Ohio Med. Ctr., 155 F.4th 620, 632 (6th
Cir. 2025) (employer permitted “to draw conclusions
based on evidence and information” available at the
time, without proof of actual hardship); Petersen, 150
F.4th at 1221-22 (deferring to the employer’s
“reasonable concern” and disclaiming “the clarity of
hindsight”).

But “Title VII requires that an employer
reasonably accommodate an employee’s practice of
religion, not merely that it assess the reasonableness
of a particular possible accommodation or
accommodations.” Groff, 600 U.S. at 473. Neither
Groff nor Title VII direct courts to assess the
reasonableness of the employer’s conclusion. Instead,
the Court’s discussion of “reasonableness” addresses
whether the accommodation itself was “reasonable.”
See generally id. The Court makes no reference as to
whether it i1s “reasonable” to conclude that a
particular accommodation would create an undue
hardship on the employer. That is consistent with the
statute itself. Under the definition of religion within
Title VII, the word “reasonably” appears only before
the word “accommodate.” 42 U.S.C. § 2000e().
Whether an employer had a “reasonable concern” that
an accommodation would create an undue hardship is
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therefore the wrong question, one that is wholly
distinct from what Groff mandates.

Instead, the correct approach under Groff is a
“fact-specific inquiry” into whether “a burden is
substantial in the overall context of an employer's
business.” 600 U.S. at 468. Signaling the need for
concrete proof and certainty, Groff explained that the
analysis 1s based on “costs,” “‘expenditures,” and
“effect[s]” on the employer’s business. Id. at 470-72.
“[Clourts must apply the test in a manner that takes
into account all relevant factors in the case at hand,
including the particular accommodations at issue and
their practical impact in light of the nature, ‘size and
operating cost of an employer.” Id. at 470-71.
Nowhere did the Court indicate that an employer is
owed deference based on the fact that the employer
made a “reasonable” or “good-faith” decision that an
undue hardship will occur.

b 113

B. Pre-Groff decisions demonstrate that
deference to an employers’ reasonable
concerns is effectively a return to the de
minimis test.

Courts deferring to an employer’s reasonable
concerns relegate Title VII to its pre-Groff status,
thereby making it more difficult for minority-faith
employees to receive accommodations. Indeed, prior
to Groff, it was often the case that courts would find
the low bar of the de minimis test easily met because
the employer presented hypothetical but reasonable
concerns, thereby permitting the employer to deny
reasonable accommodations for minority-faith
Americans. A few of the many examples of such cases
are presented here.
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In E.E.O.C. v. GEO Group, Inc., a class of Muslim
women employees alleged that defendant-employer, a
private prison, failed to accommodate their request to
wear “Muslim head coverings called khimars.” 616
F.3d 265, 267 (3d Cir. 2010). The prison official had
instituted a “zero-tolerance headgear policy” due to
“security issues” and “the increased introduction of
contraband.” Id. at 273. The EEOC argued that the
testimony by the official was “utterly speculative and
conclusory,” but the court rejected the argument with
one sentence by deferring to the official’s “significant
prior experience In prison administration” and
“practical experience.” Id. at 273. Dissenting, Judge
Tashima noted that the deference by the majority was
improper because “the prison had not actually
experienced any increase in contraband introduction
through employees” and found the official’s testimony
about smuggling contraband through khimars to be a
“hypothesi[s].” Id. at 283-84 (Tashima, J.,
dissenting). He further stated that even under the de
minimis test, “[t]he majority . . . effectively exempts
[the employer] from Title VII's requirement that an
employer must prove that its hardship is more than
de minimis; 1instead, 1t concludes that this
requirement is met merely because [the employer]
has asserted that its hardship is safety.” Id. at 285.

In Weber v. Roadway Export, a Jehovah’s Witness
truck driver sought an accommodation to avoid going
on “overnight” rides with a female partner on the
grounds of his religious beliefs. 199 F.3d 270, 272 (5th
Cir. 2000). The court held that the employer’s
“hypotheticals” and “concerns” regarding the effects of
the proposed accommodation were not too remote or
unlikely and “would impose more than a de minimis

(143
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cost,” noting the law did “not require [the employer]
to wait until it felt the effects of [the plaintiff's]
proposal by foregoing a run or skipping over a female
driver.” Id. at 274-75. Much like Petersen, the Fifth
Circuit in Weber ruled for the defendant-employer
where the employer’s concerns were just that—
concerns, not proven hardships.

In Favero v. Huntsville Independent School
District, plaintiff “members of the Worldwide Church
of God” sought to abstain from work from “sunset
Friday to sunset Saturday.” 939 F.Supp. 1281, 1284
(S.D. Tex. 1996), aff'd, 110 F.3d 793 (5th Cir. 1997).
The judge granted summary judgment for defendant-
employer, finding “[p]laintiffs’ emphasis on reviewing
the situation in hindsight would allow employers to
deny requests only when they were certain in advance
that the requested absence would cause an undue
hardship.” Id. at 1293. Like Petersen, the judge in
Favero rejected using the full record, declaring
information weighing in favor of the employee as
“hindsight,” and instead choosing to rely on the
information that was known to be uncertain. Id.

Similarly in E.E.O.C. v. Firestone Fibers &
Textiles, a member of the “Living Church of God”
sought accommodations to observe and avoid work on
the Sabbath. 515 F.3d 307, 309 (4th Cir. 2008). Using
the same standard as Petersen, the Fourth Circuit
held that “[i]f an employer reasonably believes that an
accommodation would . . . impose ‘more than a de
minimis impact on coworkers, then it is not required
to offer the accommodation under Title VII.” Id. at 317
(emphasis added). At a time where the standard for
an employer to declare an undue hardship was just
“more than de minimis,” it was not improper for
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courts like the Fourth Circuit to defer the employer’s
“reasonable belief.”

Deference to an employer’s “reasonable concerns”
even has the potential to permit an employer to assert
animus of the minority faith as the basis of undue
hardship. In Camara v. Epps Air Service, an employer
denied a Muslim woman’s request to wear a hijab
while employed as a customer service representative
and then fired her when she insisted on adhering to
her faith. 292 F.Supp.3d 1314, 1318-19 (N.D. Ga.
2017). The district court approved this termination
after the employer argued that the hijab “did not
project the image he sought for his company” and that
customers may have “negative reactions” when seeing
a woman in a hijab. Id. at 1319. The court ruled that
allowing the hijab could have harmed the “image” the
company sought “to present to the public” and might
have cost the company “business if some customers
[went] elsewhere.” Id. at 1331-32. The court reasoned
that such “potential[] costs” and “concern[s] about
what . .. customers might think” were “more than de
minimis” and therefore ruled against the Muslim
employee. Id. at 1332. Thus, the de minimis standard
led to possible customer perceptions, even those
potentially rooted 1in animus, overriding the
employee’s obligation to don a hijab.

The First, Sixth, and Ninth Circuits’ post-Groff
decisions reproduce the same analytical move that
drove these pre-Groff outcomes: deference to the
employer’s prediction of harm, divorced from proof
that any hardship in fact occurred. See Rodrique, 126
F.4th at 91; Henry, 155 F.4th at 632; Petersen, 150
F.4th at 1220-22. Permitting that approach to harden
into law would—just as in GEO Group, Weber, Favero,
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Firestone, and Camara—force  minority-faith
employees back into the “cruel choice of surrendering
their religion or their job.” Hardison, 432 U.S. at 87
(Marshall, J., dissenting).

This type of deference to the employer’s
“reasonable concerns,” untethered from any
requirement of concrete proof of undue hardship, will
“permit an employer to manipulate job requirements
for the purpose of putting an employee to the ‘cruel
choice’ between religion and employment.” Abramson,
260 F.3d at 290 (Alito, dJ., concurring). This Court
should resolve the split Petitioner has identified,
ensure that Groffs undue hardship standard has
teeth, and confirm that Title VII is not relegated to its
pre-Groff status.

¢



23

CONCLUSION

For the foregoing reasons, the petition for a writ of
certiorari should be granted.
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