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INTEREST OF AMICUS CURIAE"

Amicus curiae Ronald Hittle served in the City of
Stockton, California’s fire department for 24 years, rising
to Fire Chief in 2005. He is also a devout Christian. In his
last year at the Stockton Fire Department, Chief Hittle
suffered extensive and intentional discrimination because
of his Christian faith. He was accused of being a “religious
fanatic” who was part of a “Christian coalition” and
“church clique.” Hittlev. City of Stockton, 101 F.4th 1000,
1005, 1009 (9th Cir. 2024). His ultimate termination from
the fire department followed a lengthy investigation into
his religious affiliations and his participation in a Chris-
tian-oriented leadership program—which the City charac-
terized as a “serious act of misconduct.” Ibid. (alteration
marks omitted).

The Ninth Circuit affirmed a grant of summary judg-
ment against him on his Title VII claim despite this ample
evidence of discrimination. It did so by impermissibly re-
solving fact questions in favor of the City under the
MeDonnell Douglas burden-shifting framework. See id. at
1011-1012 (citing MeDonnell Douglas Corp. v. Green, 411
U.S. 792, 802-804 (1973)). This Court denied Chief Hittle’s
petition for certiorari over a dissent by Justice Thomas,
joined by Justice Gorsuch, who wrote that the judicially
created McDonnell Douglas framework was “difficult to
square” with the summary-judgment standard. See Hittle
v. City of Stockton, 145 S. Ct. 759, 760 (2025) (Thomas, J.,
dissenting).

1 Pursuant to this Court’s Rule 37.2, Hittle provided timely notice of
his intention to file this brief to counsel for all parties. In accordance
with this Court’s Rule 37.6, no counsel for any party has authored this
brief in whole or in part, and no person or entity, other than Hittle or
his counsel, has made a monetary contribution to the preparation or
submission of this brief.
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Unfortunately, then, Chief Hittle shares much in com-
mon with petitioners. Like petitioners, he was diserimi-
nated against because of his Christian faith; he faced an
erroneous Title VII dismissal and Ninth Circuit affir-
mance due to improper judicial factfinding; and he also
sought review from this Court. But Chief Hittle files this
amicus brief because he believes his similarities with peti-
tioners can end there. This Court should grant review and
ensure that the claims of religious-discrimination victims
are not prematurely dismissed based on misbegotten judi-
cial factfinding. As three circuits have now recognized, the
fact-intensive standard set by Groffv. DeJoy, 600 U.S. 447
(2023), demands jury resolution of disputed evidence
about whether accommodating an employee’s religious be-
liefs would pose an undue hardship. Yet the Ninth Cir-
cuit’s contrary approach systematically denies religious
employees that right. Petitioners’ evidence-backed claims
deserve, at a minimum, a fair hearing before a jury of their
peers.

SUMMARY OF ARGUMENT

In Groffv. DeJoy, 600 U.S. 447 (2023), this Court re-
stored Congress’s command that an employer must rea-
sonably accommodate an employee’s religious practices
unless it can show that doing so would impose undue hard-
ship on the conduct of the business. Rejecting the
longstanding de minimis cost standard, this Court clari-
fied that employers must show that granting an accommo-
dation would result in substantial, not trivial, costs.
Groffs holding, which breathed life into Title VII’s prom-
ise that a religious individual should not be forced to
choose between his job and his faith, came with real, prac-
tical consequences. One was to increase an employer’s ev-
identiary burden. No longer can employers breeze
through summary judgment with a modicum of evidence
showing a de minimis cost. Employers must now demon-
strate that providing an accommodation would result in
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substantial increased costs, assessed through a holistic,
fact-intensive, and context-based inquiry.

One institution is designed for such inquiries: the jury.
It has the competence and the prerogative to weigh com-
peting evidence about costs, impact, and feasibility of pro-
posed accommodations. Federal courts routinely and
rightly find in a variety of contexts that the reasonable-
ness of an accommodation and the hardship it would im-
pose are fact questions for resolution by a jury, not by a
court on a cold summary-judgment record. After Groff,
religious-accommodation claims under Title VII should be
no different. Some circuit courts, to be sure, have cor-
rectly understood Groff's mandate, referring disputed ev-
idence about the cost and reasonableness of proposed ac-
commodations to a jury. Other circuit courts, however,
have effectively watered down Groff’s standard, allowing
employers to sidestep Title VII's protections merely by
proffering reasonable-sounding concerns of undue hard-
ship, rather than actual evidence of it.

The Ninth Circuit, for its part, fell on the wrong side of
this split. In the decision below, the Ninth Circuit mistook
its role and became a factfinder, weighing the parties’
competing evidence and reaching its own conclusions as to
what was reasonable and what was undue. It did so at pe-
titioners’ expense, dismissing their evidence as irrelevant
and deferring to their employer’s bare fears of hardship.
If courts apply Groffthis way on summary judgment, then
Groff's restoration of Title VII for people of faith will be
rendered a dead letter.

This case presents an ideal opportunity for the Court
to set the record straight. Clarifying that Groffs height-
ened standard must be rigorously and faithfully applied at
summary judgment will prevent lower courts from back-
sliding into the discredited de minimis standard. It will
also ensure that no court can fact-find its way out of the
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religious protections that Title VII promises to petitioners
and Chief Hittle.

ARGUMENT

I. For RELIGIOUS-ACCOMMODATION CLAIMS, EM-
PLOYERS FACE A HEAVY BURDEN ON SUMMARY
JUDGMENT

For religious-accommodation claims, employers bear
an appropriately heavy burden on summary judgment. To
defeat such claims and bypass a jury, employers must
show that every rational trier of fact would conclude that
the accommodation would result in substantial increased
costs. The text of Title VII, as construed by this Court in
Groff and applied under Rule 56 of the Federal Rules of
Civil Procedure, imposes this burden.

Since its passage in 1964, Title VII has made it unlaw-
ful for employers to “discriminate against any individ-
ual * * * pecause of such individual’s * * * religion.” 42
U.S.C. § 2000e-2(a)(1). After some courts interpreted this
language to create no duty to accommodate employees’
Sabbath observance, e.g., Dewey v. Reynolds Metals Co.,
429 F.2d 324, 334 (6th Cir. 1970), Congress amended Title
VII in 1972, see Equal Employment Opportunity Act of
1972, Pub. L. No. 92-261, § 2(7), 86 Stat. 103 (1972). Track-
ing prior Equal Employment Opportunity Commission
guidance, Congress defined “religion” to include “all as-
pects of religious observance and practice, as well as be-
lief, unless an employer demonstrates that he is unable to
reasonably accommodate to an employee’s or prospective
employee’s religious observance or practice without undue
hardship on the conduct of the employer’s business.” 42
U.S.C. § 2000e(j). In other words, “[t]he prohibition of dis-
crimination because of religious practices is meant to force
employers to consider whether those practices can be ac-
commodated without undue hardship.” EEOC v.
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Abercrombie & Fitch Stores, Inc., 575 U.S. 768, 778 (2015)
(Alito, J., concurring).

For many years, the precise meaning of that key
phrase—“undue hardship”—remained unclear. In Trans
World Airlines, Inc. v. Hardison, 432 U.S. 63, 84 (1977),
this Court suggested that anything more than a “de mini-
mis cost” to employers could suffice to show that the bur-
den was “undue.” Or at least that was how many lower
federal courts understood Hardison’s holding. See, e.g.,
Webbv. City of Phila., 562 F.3d 256, 259-260 (3d Cir. 2009)
(“An accommodation constitutes an ‘undue hardship’ if it
would impose more than a de minimis cost on the em-
ployer.” (citing Hardison, 432 U.S. at 84)); accord Hebrew
v. Tex. Dep’t of Crim. Just., 80 F.4th 717, 725 (5th Cir.
2023) (“For decades, inferior federal courts read a single
line [in Hardison] for more than it was worth. The de min-
imis test had no connection to the text of Title VIL.”).

But three Terms ago, in Groffv. DeJoy, 600 U.S. 447
(2023), this Court revisited Hardison’s characterization of
the undue-hardship test and returned to Title VII's text.
An “‘undue hardship’ is shown,” the Court clarified,
“when a burden is substantial in the overall context of an
employer’s business.” Id. at 468. No longer would a “very
small or trifling” cost allow an employer to sidestep Title
VII’s protections. Id. at 469. Instead, only “excessive” or
“unjustifiable” costs would suffice. Ibid. And to deter-
mine whether a hardship was genuinely “undue,” the
Court explained, “courts must apply the test in a manner
that takes into account all relevant factors in the case at
hand, including the particular accommodations at issue
and their practical impact in light of the nature, size and
operating cost of an employer,” id. at 470-471 (internal
quotation marks and alterations omitted). Unsurpris-
ingly, this is a “context-specific standard,” id. at 473, and
necessarily entails a “fact-specific inquiry,” id. at 468.
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Groff marked a meaningful shift in Title VII religious
protections. Cf. Kluge v. Brownsburg Cmty. Sch. Corp.,
150 F.4th 792, 803 (7th Cir. 2025) (“The legal landscape has
changed markedly under Groff.”); Hamilton v. Dallas
Cnty., 79 F.4th 494, 509 (5th Cir. 2023) (Ho, J., concurring)
(“Groff restores Title VII for people of faith.”). That
change is perhaps most apparent at the summary-judg-
ment phase of litigation, where the parties first must mar-
shal their evidence showing their entitlement to relief.

Indeed, before Groff, summary judgment posed no se-
rious hurdle to employers’ claims of hardship. Employers
could obtain summary judgment with the scantest evi-
dence, or even predictions, of minimal hardship. See, e.g.,
Small v. Memphis Light, Gas & Water, 141 S. Ct. 1227,
1228 (2021) (Gorsuch, J., dissenting) (pointing out that no
one questioned on summary judgment whether the plain-
tiff’s requested accommodation—“reduced pay while he
sought reassignment—would have imposed a significant
hardship on his employer”); Camara v. Epps Air Serv.,
Inc., 292 F. Supp. 3d 1314, 1331-1332 (N.D. Ga. 2017) (find-
ing that the employer met its burden of undue hardship
because of predictions of how customers would perceive an
employee’s wearing of a hijab); see also, e.g., Carter v.
Loc. 556, Transp. Works Union of Am., 156 F.4th 459, 485
(6th Cir. 2025) (noting that the de minimis standard
“meant plaintiffs’ Title VII claims often failed if the em-
ployer could show that an accommodation would impose
even slight harm to other employees”). Unfortunately,
“results like these [had] become increasingly common-
place.” Small, 141 S. Ct. at 1228 (Gorsuch, J., dissenting).

Groffs more demanding evidentiary standard changed
all of that, especially when combined with Rule 56’s re-
quirement that the movant show “there is no genuine dis-
pute as to any material fact.” Fed. R. Civ. P. 56(a). To
grant summary judgment on an employer’s undue-hard-
ship defense, a court must be able to conclude that every
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rational trier of fact would find that accommodating the
plaintiff’s religion in the workplace would result in sub-
stantial increased costs. See Matsushita Elec. Indus. Co.
v. Zenith Radio Corp., 475 U.S. 574, 587 (1986) (explaining
that no genuine dispute of material fact exists if “the rec-
ord taken as a whole could not lead a rational trier of fact
to find for the nonmoving party”). Applying Groffon sum-
mary judgment in this fashion aligns Title VIT’s standard
with the one district courts have applied in the ADA con-
text for decades. See, e.g., Picardv. St. Tammany Parish
Hosp., 611 F. Supp. 2d 608, 622 (E.D. La. 2009) (“Because
undue hardship is an affirmative defense, an employer
seeking summary judgment on that ground has the heavy
burden of establishing that every reasonable jury would
find that the requested accommodation would pose an un-
due hardship.” (internal citation omitted)).

II. GROFF'S FACT-DEPENDENT INQUIRY FOR UNDUE
HARDSHIP WILL OFTEN REQUIRE JURY RESOLU-
TION

A. Groffs text-centered reformulation of the undue-
hardship standard—one that focuses intently on the facts
and context of the employer’s business—will infrequently
yield matter-of-law outcomes on summary judgment. And
rightly so. A standard that accounts for the “overall con-
text” of the dispute and “all relevant factors in the case at
hand” is typically not well suited for summary-judgment
resolution. Groff, 600 U.S. at 468, 470. As this Court ob-
served last Term, broad legal standards that account for all
the relevant factors and context will inevitably force the
factfinder to “slosh its way through a factbound morass.”
Barnesv. Felix, 605 U.S. 73, 80 (2025) (internal quotations
and brackets omitted).

That is especially true in religious-accommodation
cases, where issues concerning an employer’s burden will
often be fact-laden, vigorously contested, and subject to
reasonable competing inferences from the surrounding
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context. For example, a quintessential fact issue arises
when there is competing evidence regarding the cost and
reasonableness of a proposed accommodation. Courts of
appeals routinely find such disputes incapable of summary-
judgment resolution.” So too when there is on-point com-
parator evidence. Kvidence that the employer has made
similar accommodations for secular reasons, or that other
similarly situated employers have made similar accommo-
dations, undermines the genuineness of any claim of undue
hardship. See, e.g., Hebrew, 80 F.4th at 724 (noting that
the “purely secular exception for some [female] officers” to

% See, e.g., Skerskiv. Time Warner Cable Co., 257 F.3d 273, 286
(3d Cir. 2001) (“[W]e find present here a genuine issue of mate-
rial fact as to whether providing Skerski with a bucket truck
would have been a reasonable accommodation.”); Antoine v.
First Student, Inc., 713 F.3d 824, 838 (5th Cir. 2013) (“[T]he ex-
istence of genuine disputes of fact as to the reasonableness of
any accommodation * * * precludes summary judgment at this
stage.”); Criderv. Univ. of Tenn., 492 F. App’x 609, 616 (6th Cir.
2012) (“We conclude, therefore, that the existence of genuine
issues of material fact as to both the reasonableness of the ac-
commodation UTK provided Crider and UTK’s ability to rea-
sonably accommodate her without undue hardship preclude
summary judgment.”); Kluge, 150 F.4th at 809 (“[T]he record
contains material factual disputes about whether the accommo-
dation disrupted Brownsburg’s learning environment, preclud-
ing summary judgment to the school.”); Wong v. Regents of
Univ. of Cal., 192 F.3d 807, 826 (9th Cir. 1999) (“Because genu-
ine issues of fact remain as to both the reasonableness of the
accommodation in question and Wong’s qualifications, sum-
mary judgment was inappropriate.”’); Osborne v. Baxter
Healthcare Corp., 798 F.3d 1260, 1265 (10th Cir. 2015) (“[W]e
believe there are material disputes of fact as to whether [the]
proposed accommodations are reasonable, and conclude that
summary judgment is therefore inappropriate at this stage in
the litigation.”).
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have long hair but not religious men “undercuts TDCJ’s
proffered safety concerns in creating an exception”);
EEOC v. Jetstream Ground Servs., Inc., 134 F. Supp. 3d
1298, 1337 (D. Colo. 2015) (noting that a similar airline’s ac-
commodation of an employee’s hijab “lends very strong
support to the argument that such an accommodation
would not be an undue hardship”); but see Williamsv. Leg-
acy Health, No. 24-5977, 2026 WL 1239760, at *4 (9th Cir.
May 6, 2026) (“[I]t is not enough [for an employee] to
point * * * to other hospitals that granted religious exemp-
tions from vaccination.”).

The same goes for predictions as to how an accommoda-
tion might affect an employer’s business. Pure speculation,
to be sure, has never sufficed to show undue hardship. That
was true even under the de minimis test, e.g., Andersonv.
Gen. Dynamics Convair Aerospace Div., 589 F.2d 397, 402
(9th Cir. 1978) (“Undue hardship cannot be proved by as-
sumptions nor by opinions based on hypothetical facts.”),
and is now especially true under Groffs substantial-costs
test, e.g., Hebrew, 80 F.4th at 723 (“[A] hypothetical policy
reevaluation if everyonereceived an accommodation cannot
show that TDCJ faces an undue hardship if it grants one
accommodation.”). After all, “Title VII requires that an
employer reasonably accommodate an employee’s practice
of religion, not merely that it assess the reasonableness of
a particular possible accommodation or accommodations.”
Groff, 600 U.S. at 473. Thus, to the extent there are reason-
able, competing predictions about the effect of a particular
accommodation on an employer’s business, that would at
minimum warrant submitting the issue to a jury. See Hunt
v. Cromartie, 526 U.S. 541, 553 (1999) (“Summary judg-
ment * * * is inappropriate when the evidence is susceptible
of different interpretations or inferences by the trier of
fact.”).

Juries are also the proper arbiters of when a cost is
“substantial in the context of an employer’s business.”
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Groft, 600 U.S. at 471. Offering an additional $1 per hour to
attract someone to cover the shift of an employee attending
religious services may (or may not) be an undue hardship
for a small business, but reasonable jurors may draw the
line differently for medium-sized or large businesses.
Groff, Oral Arg. Tr. 58-59 (inquiring whether premium
wage of $1 per hour would be an undue hardship for Ama-
zon).

The foregoing is consistent with how courts apply the
ADA’s accommodation standard. “In practice,” one court
has observed in a disability-accommodation case,
“whether an accommodation is ‘reasonable’ is often a fact-
intensive question determined by a close examination of
the particular circumstances.” Ali v. Regan, 111 F.4th
1264, 1269 (D.C. Cir. 2024) (quoting Jankowski Lee & As-
socs. v. Cisneros, 91 F.3d 891, 896 (7th Cir. 1996)). Thus,
“[d]eciding the reasonableness of a given accommodation
not uncommonly involves context-based decisions ill-
suited for summary judgment.” Id. at 1277.

It should be no different for religious-accommodation
cases under Title VII. Determining whether any given ac-
commodation is reasonable depends on the plaintiff’s be-
liefs, the nature of his duties, the workplace environment,
the employer’s needs, the effectiveness of the accommoda-
tion, the impact of the accommodation on coworkers, the
feasibility of alternative accommodations, and so much
more. Weighing all these facts and determining how they
fit together is an endeavor better suited for a jury than a
judge deciding a summary-judgment motion. “Indeed, we
have long recognized across a variety of doctrinal contexts
that, when the relevant question is how an ordinary person
or community would make an assessment, the jury is gen-
erally the decisionmaker that ought to provide the fact-in-
tensive answer.” Hana Fin., Inc. v. Hana Bank, 574 U.S.
418, 422 (2015). Likewise, the jury is generally the one
best equipped to conduct Groffs “fact-specific inquiry”
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and assess when an employer’s hardship is “undue.”
Groff, 600 U.S. at 468.

B. The circuit split confirms the point. In the three
circuits that require employers to prove actual undue
hardship—the Third, Seventh, and Eighth—disputed evi-
dence about whether an accommodation would truly im-
pose substantial costs routinely generates jury trials. The
opposite is true in those circuits requiring only proof of a
reasonable concern of undue hardship—the First, Sixth,
and Ninth. That divergence is not coincidental. Itis struc-
tural. When the legal standard asks whether an accom-
modation would actually result in undue hardship, see
Groff, 600 U.S. at 463 (“Title VII requires that an em-
ployer reasonably accommodate an employee’s practice of
religion, not merely that it assess the reasonableness of a
particular possible accommodation”), competing evidence
about costs, disruption, and feasibility creates the kind of
genuine factual dispute that Rule 56 reserves for the jury.
But when the standard merely asks whether the em-
ployer’s concern about possible hardship was reasonable
in the abstract, rebuttal evidence becomes irrelevant hind-
sight, and the summary-judgment burden collapses in the
employer’s favor.

For example, when all that is required is a showing
that the employer “reasonably relied” on available evi-
dence and “reasonably conclud[ed]” an accommodation
would cause undue hardship, competing evidence about
what would actually happen if an accommodation were
granted becomes immaterial.  Rodrique v. Hearst
Commc’ns, Inc., 126 F.4th 85, 92 (1st Cir. 2025). Indeed,
so long as the “decision-making process” was well rea-
soned, contrary evidence is impermissible “Monday morn-
ing quarterbacking.” Wisev. Child.’s Hosp. Med. Ctr. of
Akron, No. 24-3674, 2025 WL 1392209, at *5 (6th Cir. May
14, 2025). Likewise, the Ninth Circuit in this case treated
petitioners’ extensive evidence that their employer would
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not actually suffer undue hardship as irrelevant “hind-
sight” unworthy of a jury’s consideration, Pet. App. 23a, a
proposition on which the court has since doubled down.
See Williams, 2026 WL 1239760, at *4 (rejecting employ-
ees’ evidence of no undue hardship as a “form of ‘hindsight’
reasoning”). Applying this approach, the Ninth Circuit
now accepts only contemporaneous evidence, ignoring an-
ything that might contradict it. Ibid. (“Employees point
to no evidence in the record that contradicted [the em-
ployer’s] contemporary assessment, so their argument
fails.”). Applying Chevron-style “reasonableness” review
to employers’ actions elides the difficult factual assess-
ments that Groff'and Title VII require.

By contrast, in circuits where the undue-hardship
standard requires proof of difficulties the employer would
actually incur, the outcome is far different—and con-
sistent with Groff’s teaching. There, reasonable decision-
making is insufficient; the court must undertake “a keen
review of the facts.” Smithv. City of Atl. City, 138 F.4th
759, 775 (3d Cir. 2025). When there is “conflicting evi-
dence” on the actual effect of the accommodation, the case
should go to a jury, regardless whether “an employer acts
in good faith.” Kluge, 150 F.4th at 806. In short, an em-
ployer’s reasonable basis for concern simply means a jury
could find in its favor, not that it has established undue
hardship as a matter of law. See Naylorv. Cnty. of Mus-
catine, 151 F.4th 973, 977 (8th Cir. 2025) (per curiam)
(finding summary judgment for the employer unwar-
ranted “absent more definitive evidence of * * * harm”).

When a court asks whether an accommodation would
actually impose substantial costs, evidence that compara-
ble employers accommodated without hardship, that the
feared costs never materialized, or that the employer itself
previously performed the accommodation without disrup-
tion creates genuine disputes of material fact. Under
Groff, that is how Title VII’s undue-hardship defense
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should function. The contrary approach of the First,
Sixth, and Ninth Circuits systematically eliminates jury
involvement and, with it, religious employees’ right to
their day in court.

ITI. THE NINTH CIRCUIT WATERED DOWN GROFF'S DE-
MANDING STANDARD BY ENGAGING IN IMPROPER
FACTFINDING
The Ninth Circuit departed from Groff's demanding,

fact-intensive inquiry in its decision below. While the

panel acknowledged that Groff “raised the bar that de-
fendants must clear to show undue hardship,” Pet.

App. 13a, its approach to summary judgment effectively

weakened the standard to one more closely resembling the

discarded de minimis test. The panel did so by improperly
resolving disputed fact questions in favor of Snohomish

Regional Fire & Rescue (“SRFR”) rather than leaving

those questions for the factfinder.

Examples in the panel’s opinion abound. Consider the
most pervasive one: the panel’s self-assignment to “con-
sider” and “grapple with” all the factors it “deem[ed] rel-
evant” to a showing of undue hardship. Id. at 13a-14a.
Taking Groffas an open invitation to explore all these fac-
tors and determine their significance de novo, the panel
proceeded to weigh the asserted “costs” of allowing the
firefighters to work unvaccinated, including the “(1) health
and safety costs, (2) operational burdens, and (3) financial
burdens” on SRFR. Id. at 14a. After considering the com-
peting evidence and arguments in each of these three cat-
egories, the panel took up the reasonableness determina-
tion for itself and ruled for SRFR based on its subjective
view of what was reasonable and fair under the circum-
stances. See id. at 22a (“All of this amounts to a showing
that SRFR could not reasonably have accommodated
Plaintiffs without undue hardship in October 2021.”).
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Never once in its eleven-page discussion of these vari-
ous factors and costs did the panel evaluate whether a rea-
sonable jury might weigh them differently or consider
some of them more relevant than others. Id. at 14a-25a.
Just the opposite. The panel instead weighed all these
costs itself and decided as a matter of law that certain ev-
idence from petitioners was categorically irrelevant, in-
cluding their evidence that SRFR’s insurer had never
faced a lawsuit for disease transmission, id. at 21a, and
that neighboring fire departments allowed unvaccinated
firefighters to continue working, id. at 23a. The panel’s
assurances about certain undisputed facts and “objective,
unrebutted medical evidence” along the way were beside
the point. Id. at 18a. The only legally relevant question—
a question the panel never entertained—was whether
every rational trier of fact would balance the costs of the
accommodation the same way the panel did. See supra § 1.
Bypassing that question led the panel to violate what this
Court has long described as a “clear” rule from its prece-
dents: “that at the summary judgment stage the judge’s
function is not himself to weigh the evidence and deter-
mine the truth of the matter but to determine whether
there is a genuine issue for trial.” Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 249 (1986).

The panel’s error in this respect, to be sure, was not a
mere misapplication of the summary-judgment standard
(although it was indeed that). It was a misapprehension of
Groff itself. If, under Groffs undue-hardship standard,
federal courts can conduct their own factfinding, credit
employers’ allegations over employees’, dismiss probative
evidence as irrelevant, and ultimately weigh all the costs
and benefits associated with a proposed accommodation to
reach a reasonableness determination by their own lights,
then Groffs holding becomes little more than Title VII se-
mantics. Whether the cost imposed by an accommodation
must be “substantial,” “excessive,” or some other “favored
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synonym for ‘undue hardship’” does not really matter.
Groff, 600 U.S. at 470. Any evidence that an employee sub-
mits controverting the employer’s may, under the decision
below, be dismissed out of hand and kept from the as-
signed factfinder. Under that rule, employers in the Ninth
Circuit need not bother negotiating religious accommoda-
tions with their employees in good faith; they will instead
take their chances on summary judgment. That, of course,
defeats the whole purpose of Title VII’s accommodation
requirement, and it effectively negates Groff's text-based
restoration of Title VII. 600 U.S. at 472.

The panel’s improper factfinding was not an isolated
procedural misstep. It was the inevitable structural con-
sequence of the reasonable-concern-of-hardship standard
that the First, Sixth, and Ninth Circuits have adopted in
conflict with the Third, Seventh, and Eighth. The decision
below highlights the consequences that necessarily follow
from asking only whether the employer’s concern was
“reasonable” rather than whether the accommodation
would actually impose undue hardship—rebuttal evidence
becomes categorically irrelevant, and the employer’s sum-
mary-judgment burden collapses. Under the Ninth Cir-
cuit’s reasonable-concern-of-hardship standard, evidence
of what actually happened at the business and similarly
situated ones is dismissed as impermissible “hindsight”
because it speaks to actual outcomes rather than the rea-
sonableness of the employer’s contemporaneous concerns.
Pet. App. 23a (“We cannot judge SRFR by the responses
taken by other fire departments. The reasonableness of
others’ decisions is not before us. Nor can we judge SRFR
with the clarity of hindsight or the benefit of post-pan-
demic debates over what measured responses frontline
employers should have taken.”). So long as the employer
relied on “a cost that [the employer] was entitled to con-
sider” and that cost gave the employer “reasonable con-
cern,” the employer has met its summary-judgment

9
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burden. Id. at 20a-21a; id. at 23a (because SRFR made
reasonable determinations at the time, it was entitled to
summary judgment); see also Williams, 2026 WL 1239760,
at *3 (“A risk of undue hardship will suffice—provided it
is realistic and not merely conceivable or hypothetical.”
(citation and internal quotation marks omitted)).

By shifting the question from “Would an accommoda-
tion actually impose substantial costs?” to “Was the em-
ployer’s concern reasonable?,” the employer need show
only that it had a reasonable basis for believing it would
incur an undue hardship. The employee’s contrary evi-
dence is relevant only insofar as it can show that the em-
ployer did not think rationally. By misconceiving the legal
standard, the Ninth Circuit’s decision undermines Title
VII’s promise to religious employees, takes a fact-depend-
ent inquiry away from juries, and thereby effectively re-
turns the statute to its pre-Groff form.

% & %

This case presents an excellent vehicle for the Court to
resolve a 3-3 circuit split and explain how Groff applies on
summary judgment. The jury, not the employer, gets to
decide whether an accommodation poses an undue hard-
ship. The question at summary judgment is whether the
employer has offered materially undisputed evidence that
it will actually incur an undue hardship, not merely
whether it has a reasonable concern of hardship. Clarify-
ing as much, and rejecting the panel’s judicial factfinding
and employer-deferential review, will restore uniformity
and prevent courts from backsliding into the de minimis
rule this Court disavowed in Groff.

CONCLUSION

The Court should grant certiorari and reverse the
Ninth Circuit’s judgment.
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