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INTERESTS OF AMICUS CURIAE1 

Amicus is Gerald Groff, who was compelled to end 
his career with the United States Postal Service after 
it refused to grant him a religious accommodation to 
take Sundays off to observe the Lord’s Day. After 
hearing his case, this Court clarified that religious 
accommodations must be provided unless an 
employer can demonstrate an undue hardship to its 
operations, defined as “substantial increased costs in 
relation to the conduct of its particular business.” 
Groff v. DeJoy, 600 U.S. 447, 470 (2023).  

Groff’s ancestors, who were a religious minority in 
Europe, immigrated to America in the early 1700s in 
response to the promise of religious liberty in 
Pennsylvania. Groff never envisioned that he would 
someday have to fight in courts of law to secure the 
freedoms that his ancestors left their homeland to 
claim. Through his case, this Court vindicated the 
age-old promise of religious liberty and restored 
clarity and balance to protect the religious rights of 
employees in the workplace. Groff’s experience, both 
growing up as a religious minority and seeking to 
vindicate his own religious rights, will provide 
perspective to this Court.  

 
1 No counsel for a party authored this brief in whole or in part, 
and no party, party’s counsel, or any person other than amicus 
curiae or their counsel contributed money intended to fund 
preparation or submission of this brief. Counsel for all parties 
received timely notice of the intent to file this brief. 
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INTRODUCTION AND  
SUMMARY OF ARGUMENT 

The burgeoning of religious liberty during 
America’s colonial period resulted from a growing 
recognition that men and women owe an allegiance to 
the ruler of the universe, and that earthly rulers do 
harm both to the religious observer and society as a 
whole when they attempt to enforce uniformity where 
uniformity cannot be achieved. Building on the 
promise of religious liberty from our founding era, the 
Civil Rights Act of 1964 provided religious protection 
in the workplace. This has allowed for greater 
participation of religious minorities in the workplace 
as well as a significant benefit to society as a whole as 
we learn to work together in the ways that we are able 
rather than needlessly dividing over our differences. 

The difficulty that Gerald Groff experienced in 
the workplace, however, demonstrated the need for 
legal clarity from this Court. For nearly 50 years 
before this Court’s decision in Groff, religious 
accommodations were rejected for only slight 
difficulty to employers. While that standard has now 
been corrected, the risk is that employers find new 
ways to deny religious accommodations. This is what 
happened in this case. Respondent and the lower 
courts give lip service to the standard this Court 
articulated in Groff. However, in failing to undertake 
any factual development, as required in Groff, their 
finding of undue hardship was shallow and 
speculative—not at all the substantive, context-
specific inquiry contemplated in Groff. This Court has 
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the opportunity to stand by this nation’s promise of 
religious liberty and to correct the Ninth Circuit’s 
misapplication of the undue hardship standard 
clarified in Groff so that religious liberty can thrive in 
the workplace. 

 

ARGUMENT 

I. The story of religious liberty’s development 
in America highlights both the ongoing need for 
religious minorities to be able to live out their 
faith and the benefit to the larger community. 
 

America has largely honored the ideal of 
accommodation. This tradition is not a legal loophole; 
it is the practical wisdom that provides a pressure 
relief valve for religious minorities—in the face of the 
demands of the majority—allowing them to live in 
harmony with their neighbors. America’s history 
bears witness to the challenges and tests that have 
uniquely shaped and defined religious freedom.  

While religious minorities came to America 
seeking freedom from the religious conflicts of Europe, 
most American colonies did not respect religious 
liberties early in their colonial experience. The 
colonists brought what they experienced in Europe, a 
belief that because there is a right way to worship 
God, everyone in the community should agree and 
comply. They had not yet integrated the unique 
contribution of Christianity to religious liberty—the 
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idea that if true religion is based on faith, we cannot 
compel religious adherence. 

Consequently, most colonial governments gave no 
quarter to dissenting religious conduct. As a result, 
religious minorities faced many difficulties, often 
involving conscientious objection to military service 
and the taking of oaths. Michael W. McConnell, The 
Origins and Historical Understanding of Free 
Exercise of Religion, 103 HARV. L. REV. 1409, 1466 
(May 1990). Conscientious objectors to military 
service, such as Quakers, Mennonites, and Amish, 
were punished on account of their refusal to bear 
arms. Id. at 1468. The burden motivating that 
punishment by the majority was manifest, because if 
the religious objectors refused to bear arms, others 
needed to take their place. Ibid.  

Those refusing oaths were particularly harmed by 
that requirement, because they could not present 
evidence in court. Thus, they could neither benefit 
from the judicial process nor defend themselves if 
they were sued. McConnell, 103 HARV. L. REV. at 
1467-1468. Yet from the standpoint of the majority, 
the refusal to take oaths undermined a key 
component at that time in ensuring truthful 
testimony. Ibid.  

Pennsylvania stood in contrast. William Penn 
was committed to building a colony where religious 
liberty could flourish. In fact, it was because of this 
promise that Groff’s ancestors, Mennonites in Europe, 
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immigrated to Pennsylvania approximately 300 years 
ago. Eventually, the model of religious toleration and 
freedom, which was exemplified in Pennsylvania, 
affected thinking more broadly. McConnell, 103 
HARV. L. REV. at 1430. By the time the Continental 
Congress called on the colonists to take up arms, the 
Continental Congress recognized an important 
truth—it is better to protect religious conscience and 
benefit from our religious diversities than to create 
unresolvable conflict.  

As there are some people, who, from 
religious principles, cannot bear arms in 
any case, this Congress intend no 
violence to their consciences, but 
earnestly recommend it to them, to 
contribute liberally in this time of 
universal calamity, to the relief of their 
distressed brethren in the several 
colonies, and to do all other services to 
their oppressed Country, which they can 
consistently with their religious 
principles. 

Resolution of July 18, 1775, reprinted in 2 JOURNALS 
OF THE CONTINENTAL CONGRESS, 1774-1789, at 187, 
189 (W. Ford ed. 1905 & photo, reprint 1968). In 
contrast to the European view that required 
conformity, even as to core religious practices, 
America embraced an expansive form of toleration 
that recognized the rights of persons with disfavored 
religious beliefs.  
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It is out of this history—one that respects the 
consciences of religious minorities and majorities 
alike—that the Free Exercise Clause was born. It is a 
protection—not designed by either modern liberals or 
modern conservatives—but recognized as unalienable 
because of the core principle of conscience that affords 
protection for all. The universality of the conscience 
principle is like that of speech. One may not agree 
with another’s speech, but the protection of speech 
creates a free society for everyone—regardless of 
whether particular speech is popular, offensive, or 
even carries a cost. The same is true for religious 
freedom, or as James Madison often described it, 
freedom of conscience.  

Despite America’s history, many view their 
favored policy preferences as uniquely enlightened 
and claims of conscientious objection as mere 
manipulation or, worse, weaponization of religion. 
Our founders had a different view. Madison 
understood religious objectors to be caught, by no 
fault of their own, between the claims of competing 
sovereigns—the state and, as he described it, the 
“Universal Sovereign.” James Madison, Memorial 
and Remonstrance Against Religious Assessments 
(1785), reprinted in 8 THE PAPERS OF JAMES MADISON, 
10 March 1784-28 March 1786, 295-306, at ¶ 1 
(Robert A. Rutland and William M.E. Rachal eds., 
Univ. of Chicago Press 1973). Rather than concluding 
these competing allegiances are contrary to good 
order, he described our duty toward our Creator as 
“precedent, both in order of time and in degree of 



7 

 
 

obligation, to the claims of Civil Society” and, thus, 
“unalienable.” Ibid. To take a contrary view is to 
understand civil society and religion more like the 
European societies the colonists fled than the 
America of our founders.  

While it may be that conservatives are more 
likely to recognize the value of religious freedom or 
freedom of conscience when liberals have the upper 
hand, and vice versa, these freedoms are universal. 
By protecting them, we create a free society that 
benefits everyone. If government can manipulate 
persons to violate their most deeply held 
convictions—or punish them if they do not—there is 
no stopping tyranny. Without this firewall against 
oppression, none of our other freedoms are safe. 
Indeed, our freedoms travel together—a government 
that is willing to trample one will quickly trample 
another. The freedom of the press and assembly 
depend on the freedom of speech, and the freedom of 
speech depends on the freedom of religious 
conscience.  

We should not assume that if courts like the 
Ninth Circuit limit religious freedom, everyone will 
cooperate in reaching what the majority believes to be 
society’s noble goals. Instead, many will refuse to 
surrender their principles no matter what. Neither 
can we, nor should we, force compliance. “We set up 
government by consent of the governed, and the Bill 
of Rights denies those in power any legal opportunity 
to coerce that consent.” West Virginia State Board of 
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Education v. Barnette, 319 U.S. 624, 641 (1943). 
Punishing those who refuse to violate their conscience 
and surrender their convictions “invades the sphere 
of intellect and spirit which it is the purpose of the 
First Amendment to our Constitution to reserve from 
all official control.” Id. at 642.  

It is only by acknowledging that the primary duty 
of many citizens is to God, not the state, and striving 
to be accommodating when conflicts arise that we all 
thrive. 

[W]e apply the limitations of the 
Constitution with no fear that freedom 
to be intellectually and spiritually 
diverse or even contrary will 
disintegrate the social organization * * * 
We can have intellectual individualism 
and the rich cultural diversities that we 
owe to exceptional minds only at the 
price of occasional eccentricity and 
abnormal attitudes.  

Barnett, 319 U.S. at 641-42. Indeed, if the early 
leaders of our nation could find a way to accommodate 
conscientious objectors to warfare during the grave 
years of our revolution when we were already badly 
outgunned in our fight against the military 
superpower of that day, we can certainly 
accommodate lesser threats in our time. 

Far from religious liberty being a tool for the 
manipulative, it is a principle benefiting society as a 
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whole regardless of whether the religious practice in 
question may be described as conservative, liberal, or 
neither. When political winds change, practices that 
are well accepted now may later be in jeopardy. 
Moreover, robust religious liberty protects the social 
fabric from being torn up by majoritarian demands 
that can never be fulfilled by religious minorities. It 
is no wonder, then, that the principle of religious 
liberty appears as the first in the list of fundamental 
rights enumerated in the Bill of Rights.  

II. Gerald Groff’s story demonstrates the value 
of religious liberty to the worker, the 
community, and even the employer, but these 
values are only realized when this Court 
upholds clear protection for religious 
employees. 
 

Gerald Groff grew up in the Mennonite 
community in Lancaster County, Pennsylvania, and 
he attended Mennonite schools. He was taught to 
honor God by abstaining from work on Sundays—the 
Lord’s Day. It is because Jesus rose from the dead on 
a Sunday that the early church celebrated that day, 
and it is why Christian churches celebrate a Sabbath 
on Sundays, rather than another day. 

Before Groff reached adulthood, his grandfather 
was tragically electrocuted while trimming trees. 
Groff was struck by the outpouring of love from the 
community and also by the fragility of life. He wanted 
others to know the hope he had because of Jesus’ 
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forgiveness, so he went on seven mission trips, the 
longest one lasting two years.  

After moving back to Lancaster County, Groff 
accepted a job with the United States Postal Service, 
seemingly a perfect job, because the Postal Service 
only delivered mail on weekdays and Saturdays, 
allowing him to honor the Lord’s Day. But as a result 
of a Postal Service contract with Amazon that 
required Sunday deliveries, Groff was soon asked to 
work on Sundays. In exchange for a religious 
accommodation allowing him to take Sundays off, he 
was willing to work every Saturday, every non-
religious holiday, others’ vacation days, and multiple 
shifts per day. The Postal Service ultimately refused, 
and Groff was forced out of a job that he loved. That 
is not the result that reflects America’s vision of 
religious freedom. 

Society thrives when we learn to work together in 
the ways that we can, rather than forcing uniformity 
on those who cannot conform. As a result of the Postal 
Service’s actions, it lost a hardworking, dedicated 
employee. It was not better off, but worse off by failing 
to value and accommodate employees like Groff. The 
Postal Service could have chosen to value and respect 
the diverse needs of its employees by creating a larger 
pool of employees with the ability to fill various and 
diverse shifts. That would have been a win-win for the 
Postal Service and its employees. Instead, it chose to 
eliminate an employee like Groff, who was more than 
willing to work double shifts, holidays, and 
Saturdays—days others preferred to have off, in order 
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that he might honor the Sabbath. The result was not 
surprising—the Postal Service lost a dedicated 
employee and continued to be shorthanded. Likewise, 
a religious community that values the Lord’s Day as 
a required day of rest had fewer opportunities to enter 
and contribute to its workforce. Ultimately, this 
creates a lose-lose situation. 

This Court vindicated Groff and the religious 
liberty principles contained in the Civil Rights Act of 
1964 by breathing life back into the requirement that 
employers provide reasonable accommodation to 
religious employees so long as it does not create an 
undue hardship for the employer. Groff v. DeJoy, 600 
U.S. 447, 470. When employers apply a “significant 
cost” standard rather than a “de minimis harm” 
standard to the question of accommodation, more 
American employees will be able to experience the 
freedom to follow their convictions while having 
access to the workplace.  

Unfortunately, too many employers simply do not 
want to accommodate employees. After this Court 
fixed the undue hardship standard, many employers, 
like Respondent, found other ways to avoid their duty 
to accommodate employees. Such employers give lip 
service to this Court’s undue hardship standard, then 
speculate as to the various hardships they would 
suffer if they had to accommodate an employee’s 
religious observance. If not held accountable by the 
courts for their faulty process it will be easy for 
employers to continue to use speculation and opinion 
to arrive at their predetermined conclusion that 
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religious accommodation is, in fact, an undue 
hardship.  

That is what happened here. In upholding 
Respondent’s shallow assessment of the potential 
costs and risks of accommodation, the Ninth Circuit 
has short circuited the fact-finding process that would 
take into account all factors relevant to Groff’s undue 
hardship standard. Because it is an easy “out,” this is 
a move that other courts are sure to note and follow. 
Only this Court can correct this faulty trajectory 
before it goes completely off course.  

III. Because the Ninth Circuit failed to properly 
apply the Groff standard for undue hardship, its 
decision, if left unchecked by this Court, will 
render the standard useless in protecting the 
religious rights of employees.  
 

Recognizing the unique constitutional protections 
for religion, Title VII of the Civil Rights Act of 1964 
statutorily mandates that employers must reasonably 
accommodate all aspects of an employee’s religious 
observance or practices unless doing so would inflict 
an “undue hardship” on the employer. 42 U.S.C. § 
2000e(j). This Court, in Groff v. DeJoy, 600 U.S. 447, 
has clarified that the undue hardship standard 
requires more than a de minimis impact and goes well 
beyond the speculation by an employer regarding 
potential impacts and costs of granting the 
accommodation. Rather, an employer who denies an 
employee’s request for accommodation must prove 
that accommodating a religious practice would result 



13 

 
 

in substantial increased costs in relation to the 
conduct of its particular business. Id. at 470. Clearly, 
this Court anticipated that lower courts would engage 
in actual “factual development” in applying that 
standard. Id. at 473. 

 
The denial of Petitioners’ accommodation falls 

significantly short of the standard articulated by this 
Court in Groff. While the Ninth Circuit held that 
Respondent established that accommodating 
Petitioners’ request would cause undue hardship to 
Respondent, the court failed to note that the hardship 
argued by Respondent was largely speculative and 
not supported by evidence of actual, substantial 
increased costs. Moreover, the court ignored this 
Court’s instruction that “courts must apply the test in 
a manner that takes into account all relevant factors 
in the case[.]” Groff, 600 U.S. at 470.  

In the district court, Respondent asserted that 
accommodating Petitioners would result in undue 
hardship for health and safety reasons and due to 
other risks and potential costs, such as the potential 
loss of a contract and possibilities of absences. To 
bolster its assertions regarding health and safety 
risks, Respondent presented the “expert opinion” of 
Dr. John Lynch, who proffered his views on various 
topics, including the effectiveness of masking, testing, 
personal protective equipment (PPE), and social 
distancing, as well as the risks posed to others by 
unvaccinated persons. Both the district court and 
Ninth Circuit relied on these speculative assertions 
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and opinions to conclude that the undue hardship 
standard had been met.  

What the lower courts failed to note, however, 
were the other relevant factors that called into 
question these speculative conclusions. First, prior to 
issuing the vaccine mandate, Respondent had, for 
well over a year, readily accommodated Petitioners 
using the same safety protocols they later rejected as 
undue hardship. Second, Petitioners had knowledge 
that neighboring fire stations accommodated their 
firefighters’ request for accommodation without 
experiencing hardship. Third, Respondent contracted 
with neighboring fire companies, including those that 
did not require vaccination, to work side by side with 
Respondent’s employees to jointly provide services to 
the community. Fourth, Respondent rehired 
Petitioners without requiring vaccination, less than 
seven months after refusing to grant them 
accommodation. Despite this evidence, the Ninth 
Circuit ignored the need for factual development and 
affirmed the lower court’s conclusion that Respondent 
had established undue hardship.  

This Court’s decision in Groff addressed a real 
problem that had emerged and taken root due to the 
misinterpretation by lower courts of this Court’s 
decision in Trans World Airlines, Inc. v. Hardison, 
431 U.S. 63 (1977). Fifty years of misinterpretation of 
Hardison resulted in the undue hardship standard 
being diluted to allow employers to refuse religious 
accommodation as long as they could assert that the 
accommodation would result in a cost that is more 
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than de minimis. The same danger exists now. With 
the Ninth Circuit embarking on its own “shortcut” 
version of Groff, one that conveniently ignores the 
need for factual development, immediate correction 
by this Court is necessary to give clear guidance to 
other courts that may be tempted to follow suit.  

The standard set by this Court in Groff restored 
balance to the religious rights of employees in the 
workplace. When employers and courts are required 
to adhere to this standard, religious minorities, and 
not just the majority, can thrive. It provides space for 
people to be different and yet be full members of our 
American experience. When we pull people together, 
as the Continental Congress did, we all benefit, 
despite our differences, rather than creating 
unnecessary impediments to full inclusion within 
society. This Court now has the opportunity to do just 
that by giving full credence to Groff.  
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CONCLUSION 
 
For the foregoing reasons, this Court should 

grant the petition for a writ of certiorari.  
 

Respectfully submitted, 
 

     Randall L. Wenger 
      Counsel of Record 

Janice Martino-Gottshall 
INDEPENDENCE LAW CENTER 
23 N. Front St., First Fl 

     Harrisburg, PA 17101 
(717) 657-4990  
rwenger@indlawcenter.org 
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