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APPENDIX A 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 
________________________ 

Nos. 16-10811 & 16-14410 
________________________ 

UNITED STATES OF AMERICA, 
Plaintiff-Appellee, 

v. 
FRED DAVIS CLARK, JR., 

Defendant-Appellant. 
________________________ 

Appeal from the United States District Court for 
the Southern District of Florida, Key West Division 

D.C. Docket No. 4:13-cr-10034-JEM 
________________________ 

TIME-SENSITIVE MOTION FOR  
SUPPLEMENTAL BRIEFING 

Defendant-Appellant, Fred Davis Clark, Jr., 
through undersigned counsel and pursuant to Federal 
Rule of Appellate Procedure 27 and Eleventh Circuit 
I.O.P. 28-5, respectfully requests leave to file supple-
mental briefing to address restitution and forfeiture.1 

Background 
This is a very complicated white collar appeal with 

a very extensive record. Mr. Clark, who had been an 

 
1 The government opposes this motion and plans to file a 

response. 
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entrepreneur and real estate developer for decades in 
Florida and Nevada, ran a successful network of des-
tination resorts called Cay Clubs Resorts and Mari-
nas. Cay Clubs commenced in 2004 and operated suc-
cessfully until early 2007, when the housing market 
crashed during the economic recession. Shortly there-
after, Cay Clubs ceased doing business. Years later, 
Mr. Clark was charged with conspiracy, bank fraud, 
and obstruction of an SEC investigation while operat-
ing that company. 

Initially, the government prosecuted Mr. Clark un-
der a wide-ranging indictment that charged him with 
schemes related to Cay Clubs (involving destination 
resorts) and CMZ (involving pawn shops in the Carib-
bean). At any rate, the first lengthy jury trial ended in 
a hung jury on all counts for Mr. Clark and a full ac-
quittal for his wife and only codefendant, Cristal Cole-
man Clark.2 Docs. 325 at 1; 326 at 1. 

Thereafter, the government obtained a brand new 
indictment against Mr. Clark. With respect to Cay 
Clubs, it charged him with conspiracy to commit bank 
fraud (count 1), bank fraud (counts 2–4), false state-
ment (counts 5–7), and obstruction of an SEC investi-
gation (count 12). The bank fraud and false statement 
convictions involved only four transactions for the sale 
of four condominiums. See Clark Principal Br. 4–5. 
With respect to CMZ, the second superseding indict-
ment charged him with mail and wire fraud (counts 
8–11). 

 
2 At that first trial, Mr. Clark’s former business partner, 

Mike Rosen, admitted on cross-examination that Mr. Clark 
ran their development for 10 years successfully and made 
them $100 million. The government didn’t call Mr. Rosen 
as a witness at the second trial. 
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Before trial, Mr. Clark and the government agreed 
to sever the CMZ charges,3 so the case proceeded on 
only the Cay Clubs and obstruction charges. At any 
rate, the second lengthy jury trial ended in Mr. Clark’s 
acquittal on the conspiracy count and convictions for 
bank fraud, false statement, and obstruction of an 
SEC investigation. Doc. 468 at 1–2. He was sentenced 
to 40 years’ imprisonment and ordered to repay 
$179,076,941.89 in restitution and forfeit 
$308,878,581 via a forfeiture money judgment. See 
Docs. 524 at 1–3 (forfeiture); 631 at 2 (restitution).  

On appeal, Mr. Clark briefed 10 issues regarding his 
conviction and sentence. See Clark Principal Br. 1 
(listing issues). Namely, he asserted trial errors in-
volving evidentiary rulings and jury instructions, con-
tended there was prosecutorial misconduct during 
cross-examination and closing argument, and chal-
lenged the sentence imposed. See id.; U.S. Br. 1. In 
challenging the loss calculation enhancement, the 
sentencing issue challenged the scope of the scheme 
(and hence the scope of the relevant conduct that 
could be considered for loss calculation purposes). See 
Clark Principal Br. 65–68; Reply Br. 37–38. None of 
those issues, however, directly concerned the $179 
million restitution award (Doc. 631 at 2) or the $309 
million forfeiture money judgment (Doc. 524 at 1–3). 

On January 15, 2020, the Court convened oral argu-
ment. The appeal remained pending until January 13, 
2021, when former President Trump commuted Mr. 

 
3 From Mr. Clark’s perspective, litigation of the CMZ 

charges would expose the government to serious claims of 
prosecutorial misconduct regarding discovery violations 
and misrepresentations, as demonstrated by emails his le-
gal team discovered through an abandoned email server. 
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Clark’s sentence.4 As a result, Mr. Clark is no longer 
incarcerated. See 11th Cir. R. 27-1(a)(6). Neverthe-
less, he remains required to pay his restitution obliga-
tion and forfeiture money judgment. See Warrant of 
Commutation (“I leave intact and in effect the remain-
ing unpaid balances, if any, of the $179,076,941.89 
restitution obligation, $700 special assessment, and 
the entirety of the forfeiture obligation.”). 

Argument 
I. The Court should grant leave to file a supplemental 

brief 
Now that his sentence has been commuted, Mr. 

Clark’s main dog in this fight is whether he should be 
required to pay the remaining unpaid balances of his 
$179,076,941.89 restitution obligation or his 
$308,878,581 forfeiture money judgment.5 As it hap-
pens, however, those issues weren’t raised in Mr. 
Clark’s 16,000-word appellant’s brief. That’s because 
there wasn’t any space for those arguments after 
briefing his other meritorious trial and sentencing is-
sues, which concerned the conduct itself as opposed to 
monetary reparations for it. The lawyers’ thinking 

 
4 Two days later (and exactly one year after oral argu-

ment), the Court issued a jurisdictional question and or-
dered the parties to address “what effect, if any, the com-
mutation may have on this appeal.” After an extension, Mr. 
Clark’s response is currently due April 20, 2021. 

5 Mr. Clark has always maintained his innocence and has 
fought hard for years to clear his name. But making a pain-
ful choice to live with a wrongful conviction and avoid 
many more years away from friends and family can at least 
[be] somewhat softened by at least having the ability to 
fight for a fair restitution obligation and forfeiture money 
judgment. 



5a 

 

was that it was unnecessary to challenge restitution 
and forfeiture on appeal because, if Mr. Clark pre-
vailed on appeal, the judgment (and its corresponding 
restitution and forfeiture obligations) would be va-
cated anyways. 

But circumstances changed dramatically after for-
mer President Trump’s unprecedented clemency deci-
sion while the direct appeal remained pending.6 Now 
that Mr. Clark’s sentence has been commuted and he 
has been freed from prison, the main issue in dispute 
doesn’t concern the counts of conviction or the length 
of the imprisonment. Instead, the main issue in dis-
pute now concerns his nine-figure restitution and for-
feiture obligations. 

A. This Court’s precedent neither requires nor pro-
hibits granting leave to file supplemental briefs when 
a commutation has occurred during a direct appeal 

Alas, if this Court’s prior practice were extended to 
this situation, Mr. Clark might not be granted leave 
to file a supplemental brief about any issues his prin-
cipal brief hadn’t addressed. United States v. Hem-
bree, 381 F.3d 1109, 1110 (11th Cir. 2004) (“a party 
may not raise through a supplemental brief an issue 
not previously raised in his principal brief”). That’s be-

 
6 The clemency decision during the direct appeal was un-

precedented because, until former President Trump’s ad-
ministration, the Department of Justice had a policy of not 
considering clemency decisions until after a conviction had 
become final on direct appeal. See 28 C.F.R. § 1.2; see also 
DOJ Manual § 9-140.113, at https://tinyurl.com/hyzk56ak 
(visited Apr. 16, 2021) (“Nor are commutation requests 
generally accepted from persons who are presently chal-
lenging their convictions or sentences through appeal or 
other court proceeding.”). 

https://tinyurl.com/hyzk56ak
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cause it had once been the rule here that litigants 
weren’t entitled to supplemental briefing on direct ap-
peal even if an issue didn’t become plausible until af-
ter an intervening Supreme Court or Eleventh Circuit 
decision. See id. (denying motion for leave to file sup-
plemental brief to address intervening Supreme Court 
decision). 

But that strict practice was replaced with a much 
more charitable one in United States v. Durham, 795 
F.3d 1329 (11th Cir. 2015) (en banc). In Durham, this 
Court adopted a new rule to be applied prospectively:  

[W]here there is an intervening decision of the Su-
preme Court on an issue that overrules either a de-
cision of that Court or a published decision of this 
Court that was on the books when the appellant’s 
opening brief was filed, and that provides the appel-
lant with a new claim or theory, the appellant will 
be allowed to raise that new claim or theory in a sup-
plemental or substitute brief provided that he files a 
motion to do so in a timely fashion after (or, as in 
this case, before) the new decision is issued. 

Id. at 1330-31. On the other hand, Durham left “in-
tact” this Court’s prior law regarding entitlement to a 
supplemental brief “insofar as any issue that was not 
previously foreclosed by binding precedent is con-
cerned.” Id. at 1331. 

For that reason, Durham is not on all fours with the 
situation here, and it neither requires nor prohibits 
granting Mr. Clark leave to file a supplemental brief. 
That’s because the Durham rule is triggered only in a 
situation where an appellate court (either this Court 
or the Supreme Court) overrules a prior precedent 
while an appeal is pending. Here, the situation doesn’t 
involve any intervening judicial decision; instead, it 
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involves an unprecedented executive commutation 
that has dramatically changed the nature of the liti-
gation and sharply narrowed the scope of the dispute 
to something that was not previously briefed. 

But that doesn’t mean Durham or any other prior 
panel precedent forecloses this Court from granting 
Mr. Clark leave to file a supplemental brief. See, e.g., 
Smith v. GTE Corp., 236 F.3d 1292, 1303 (11th Cir. 
2001) (describing prior-panel-precedent rule). Far 
from it. That’s because, to Mr. Clark’s knowledge, this 
Court has never addressed a factual scenario involv-
ing a request for supplemental briefing after a com-
mutation. Thus, this Court has never addressed 
whether a criminal defendant may be entitled to sup-
plemental briefing to address a new issue after his 
sentence has been commuted. And because no prior 
case has addressed that factual scenario, there by def-
inition can be no prior panel precedent on this issue. 
Edwards v. Prime, Inc., 602 F.3d 1276, 1298 (11th Cir. 
2010) (“We have pointed out many times that regard-
less of what a court says in its opinion, the decision 
can hold nothing beyond the facts of that case.”); see 
also Bryan C. Garner et al., The Law of Judicial Prec-
edent 47 (2016) (“no court has the power to establish a 
legal rule on facts not before it”). 

B. In light of that precedential void, the Court should 
adopt the Third Circuit’s Albertson practice 

To fill that precedential void, the practices of other 
sister circuits might be persuasive. Now, truth be told, 
no other circuit has addressed a similar situation in-
volving a commutation either (again, at least to Mr. 
Clark’s knowledge). Still, sister circuits have adopted 
practices that provide some flexibility in determining 
whether to grant supplemental briefing in extraordi-
nary circumstances such as those present here.  
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Take, for instance, the practice of the Third Circuit. 
Like this Court, the Third Circuit generally prohibits 
appellants from raising a new issue in a supplemental 
brief. United States v. Albertson, 645 F.3d 191, 195 (3d 
Cir. 2011). But that general prohibition “does yield in 
‘extraordinary circumstances.’” Id. (citation omitted). 
Of course, there can be no “explicit standards” for de-
termining whether circumstances that might justify a 
supplemental brief are merely ordinary or truly ex-
traordinary. Id. Still, there are some “‘obvious’” con-
siderations, such as “‘whether there is some excuse for 
the failure to raise the issue in the opening brief; how 
far the opposing party would be prejudiced; and 
whether failing to consider the argument would lead 
to a miscarriage of justice or undermine confidence in 
the judicial system.’” Id. (citation omitted). 

This Court should adopt the Albertson standard, 
which would give the Court flexibility to grant leave 
for Mr. Clark to file a supplemental brief.7 As ex-
plained below, each of the three considerations listed 
in Albertson weighs in favor of granting Mr. Clark 
leave to file a supplemental brief on restitution and 
forfeiture. 

 
7 Alternatively, if the Court doesn’t want to decide 

whether litigants are entitled to supplemental briefing in 
the unique circumstances present here (i.e., where a com-
mutation occurred after briefing in a direct appeal con-
cluded), the Court could simply sidestep the whole issue by 
denying this motion and sua sponte ordering Mr. Clark and 
the government to submit supplemental briefs on restitu-
tion and forfeiture. See 11th Cir. I.O.P. 28-5 (“The court 
may, particularly after an appeal is orally argued or sub-
mitted on the non-argument calendar, call for supple-
mental briefs on specific issues.”). 
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C. The Albertson standard is met here 
The Albertson standard is met here. 
1. There’s a good excuse for not raising the restitution 

and forfeiture issues earlier 
As to Albertson’s first consideration, there’s a good 

excuse for not raising the issues earlier. It has to do 
with this appeal’s extensive record and complexity, 
which necessitated a brief 3,000 words beyond the 
usual 13,000-word limit. Even with those extra words, 
there was no room left for arguments about restitution 
and forfeiture. And that’s not surprising because, at 
the time, challenging restitution and forfeiture were 
far less important than challenging the convictions 
and 40-year sentence.  

Mr. Clark was sentenced at the age of 57, so the 40-
year sentence was effectively a life sentence. And if 
Mr. Clark failed to prevail on the challenges to his 
conviction, the restitution and forfeiture orders would 
have had virtually no impact on the remainder of his 
life in custody. Thus, the restitution and forfeiture is-
sues were subsumed under his challenges to the judg-
ment itself. (In other words, if Mr. Clark won his other 
appellate issues, the judgment would be vacated, 
which would solve his restitution and forfeiture prob-
lems.) 

Now that his sentence has been commuted, however, 
the circumstances have changed. See supra note 5. 

2. There’s no possible prejudice to the government 
As to Albertson’s second consideration, there’s no 

possible prejudice to the government. The restitution 
and forfeiture issues were litigated below, and, in re-
sponse to Mr. Clark’s supplemental brief, the govern-
ment would of course have the opportunity to file its 
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own brief. See Albertson, 645 F.3d at 196 (government 
wasn’t prejudiced where issue was litigated below and 
it was “permitted to file a surreply”). 

3. The denial of supplemental briefing would lead to 
a miscarriage of justice and undermine confidence in 
the judicial system 

As to Albertson’s third factor, the denial of supple-
mental briefing would lead to a miscarriage of justice 
and undermine confidence in the judicial system. See 
id. (third factor was met where refusal to consider is-
sue omitted from appellant’s brief would require that 
“we turn a blind eye” to a ruling that was “directly 
contrary to [a] line of cases”).8 That’s because, as ex-
plained below, the restitution award and forfeiture ob-
ligation are riddled with serious legal errors. See Doc. 
574. And, to be sure, the restitution award of $179 mil-

 
8 The importance of obtaining judicial review of the res-

titution and forfeiture orders in this direct appeal is para-
mount to Mr. Clark. That’s because he couldn’t collaterally 
attack the restitution or forfeiture orders in a motion to va-
cate under 28 U.S.C. § 2255, Mamone v. United States, 559 
F.3d 1209, 1210 (11th Cir. 2009) (§ 2255 motion can’t be 
used to bring a collateral challenge addressed solely to non-
custodial punishment, such as restitution, forfeiture, or 
fines), or in a petition for a writ of habeas corpus under 28 
U.S.C. § 2241, Arnaiz v. Warden, Federal Satellite Low, 594 
F.3d 1326, 1330 (11th Cir. 2010) (“habeas corpus cannot be 
used to challenge just the restitution part of a sentence 
when the custody supporting our jurisdiction is actual im-
prisonment”). Relatedly, it’s unsettled whether a petition 
for writ of coram nobis could be used to collaterally attack 
the restitution or forfeiture. Arnaiz, 594 F.3d at 1329 n.3 
(“We also express no opinion on the availability of other 
writs, such as a writ of coram nobis, to bring collateral at-
tacks against restitution orders.”). 
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lion and forfeiture money judgment of $309 million—
which amount to almost half a billion dollars—are 
eye-popping figures that should be subject to appel-
late review lest there be a miscarriage of justice or 
confidence in the judicial system is undermined. In-
deed, even if Mr. Clark hadn’t preserved for appellate 
review the problems with the restitution award and 
forfeiture money judgment (of course, he did preserve 
review), it would meet the plain-error standard. See 
infra Argument I.C.3.a–b. 

a. There are serious appellate problems with the res-
titution award 

With respect to restitution, the restitution order is 
clearly erroneous on its face and, in the interests of 
justice and fairness, must be vacated. The restitution 
order sets forth that Mr. Clark “shall pay restitution 
in the amount of $179,076,941.89 as set forth in the 
Government’s Exhibit 158 (under seal), less the 
amount of any Chase mortgages assigned for sale as 
mortgaged backed securities.” Doc. 630. But the gov-
ernment never entered into evidence the “amount of 
any Chase mortgages assigned for sale,” and the dis-
trict court failed to make a specific factual finding on 
the actual amount of losses. The restitution order is 
thus subject to vacatur because it’s indefinite; that is, 
the actual amount of losses isn’t supported by or as-
certainable from the record evidence,9 and the district 

 
9 At the restitution hearing, the court requested addi-

tional information from the government and probation re-
lated to the approximately $66.3 million in losses claimed 
by J.P. Morgan Chase bank, which were not presented by 
affidavit. Doc. 641 at 171–74. Mr. Clark presented docu-
mentary evidence that multiple loans initially submitted 
as loss claims by Chase were erroneously included in the 
unverified spreadsheet of Chase loans related to Cay Clubs 
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court failed to timely make the requisite, specific find-
ings of fact. United States v. Cavallo, 790 F.3d 1202, 
1240 (11th Cir. 2015); United States v. Huff, 609 F.3d 
1240, 1249 (11th Cir. 2010); United States v. Sheffield, 
939 F.3d 1274, 1278 (11th Cir. 2019). 

Mr. Clark also preserved for appellate review seri-
ous questions about the proper scope of the scheme.10 
See Doc. 574 at 1-3. As a foundational matter, “a crim-
inal defendant cannot be compelled to pay restitution 
for conduct committed outside of the scheme, conspir-
acy, or pattern of criminal behavior underlying the of-
fense of conviction.” United States v. Dickerson, 370 
F.3d 1330, 1341 (11th Cir. 2004). On the other hand, 

 
and sold by Chase to RMBS pools. Further, Chase was sub-
ject to a DOJ settlement that required compensation to 
Fannie Mae and Freddie Mac on loans included in the loss 
claims and was also required to provide loan forgiveness or 
modification on loans included in the loss claims. A great 
number of loans in the Chase loss claims involved a loss 
claim significantly greater than the original loan amount. 
Although hearsay testimony by a government agent who 
spoke to a representative of Chase bank was introduced, no 
setoff calculations were provided by Chase or submitted by 
the government to substantiate how the Chase loss claims 
were arrived at relative to the original loan amounts. Doc. 
641 at 65–77, 83–85, 120–27; see also Clark Restitution 
Hr’g Exs. A1–A9, A11, A21–A22. No additional infor-
mation or data or total amount of loans was received, sub-
mitted, or entered into the record after the restitution 
hearing. 

10 In the district court, Mr. Clark repeatedly but unsuc-
cessfully requested a bill of particulars. E.g., Docs. 130; 
131; 165; 170; 181; 190; 384; 394; 402. If granted, that 
might have cleared up some of the confusion about the 
scope of the scheme. 
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“when the crime of conviction includes a scheme, con-
spiracy, or pattern of criminal activity as an element 
of the offense, the court may order restitution for acts 
of related conduct for which the defendant was not 
convicted.” Id. at 1293. 

Those rules from Dickerson beg the questions of how 
to define the scheme and whether conduct was “suffi-
ciently related” to it. United States v. Edwards, 728 
F.3d 1286, 1293 (11th Cir. 2013). “While we do not ap-
pear to have defined a test for relatedness, we have 
considered whether the victim and purpose of each 
scheme were the same, whether the schemes involved 
the same modus operandi, and whether the schemes 
involved common participants.” Id. at 1293. As Mr. 
Clark argued below and would like to argue on appeal 
(now that his sentence has been commuted), the con-
duct that triggered the $179 million restitution11 obli-
gation wasn’t sufficiently related to the overarching 
“scheme,” as the government and the district court de-
fined it, because it didn’t involve the same victims, 
purpose, modus operandi, and participants. See id. 

Furthermore, it’s undisputed that, at sentencing, 
the district court established the loss amount for the 
sentencing guidelines calculation by considering rele-
vant conduct that almost exclusively involved un-
charged and acquitted conduct.12 Doc. 532 at 81–84. 

 
11 The loss figure associated with the scheme and rele-

vant conduct presented at sentencing was $169,267,355, 
approximately $10 million less than the amount of losses 
claimed at the restitution hearing. Doc. 526 at 19 ¶44. 

12 Presently, the use of acquitted conduct at sentencing 
is permitted. United States v. Campbell, 491 F.3d 1306, 
1314–15 (11th Cir. 2007); United States v. Faust, 456 F.3d 
1342, 1347–48 (11th Cir. 2006); United States v. Duncan, 
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In effect, Mr. Clark was sentenced and ordered to pay 
restitution under the loss figures associated with the 
conspiracy allegations in both the first trial on the 
first superseding indictment, which alleged a bank 
fraud Ponzi scheme affecting 1,400 investors (see Doc. 
65), and the evidence presented in the second trial on 
the second superseding indictment, which alleged a 

 
400 F.3d 1297, 1304–05 (11th Cir. 2005). But its use is in-
credibly controversial. E.g., United States v. Bell, 808 F.3d 
926, 928 (D.C. Cir. 2015) (Kavanaugh, J., concurring) (“Al-
lowing judges to rely on acquitted or uncharged conduct to 
impose higher sentences than they otherwise would impose 
seems a dubious infringement of the rights to due process 
and to a jury trial.”); Faust, 456 F.3d at 1349 (11th Cir. 
2006) (Barkett, J., concurring) (its “most pernicious effect” 
is “its implicit and often hopeless demand that, in order to 
avoid punishment for charged conduct, criminal defend-
ants must prove their innocence under two drastically dif-
ferent standards at once”); United States v. Canania, 532 
F.3d 764, 777 (8th Cir. 2008) (Bright, J., dissenting) (it is 
“uniquely malevolent” and “violates [defendants’] due pro-
cess right to notice and usurps the jury’s Sixth Amendment 
fact-finding role”); United States v. Grier, 475 F.3d 556, 574 
(3d Cir. 2007) (Ambro, J., concurring) (it is “a shadow crim-
inal code” in which defendants “receive[] few of the trial 
protections mandated by the Constitution”); United States 
v. Mercado, 474 F.3d 654, 658 (9th Cir. 2007) (Fletcher, J., 
dissenting) (it “diminishes the jury’s role and dramatically 
undermines the protections enshrined in the Sixth Amend-
ment”). Perhaps for that reason, Congress is currently ex-
ploring a legislative fix in the form of the Prohibiting Pun-
ishment of Acquitted Conduct Act of 2021. See Ellen Pod-
gor, Prohibiting Punishment of Acquitted Conduct Act of 
2021, White Collar Crime Prof Blog, at https://ti-
nyurl.com/3ckdu5d8 (visited Apr. 15, 2021). 

https://tinyurl.com/3ckdu5d8
https://tinyurl.com/3ckdu5d8
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bank fraud scheme involving straw borrowers (see 
Doc. 351). 

But Mr. Clark had a hung jury on all counts in the 
first trial and was acquitted of the conspiracy count in 
the second trial. Whether or not Mr. Clark’s exorbi-
tant restitution order represents actual losses caused 
by the offense conduct thus presents substantial, mer-
itorious issues that warrant judicial review under es-
tablished precedent.13 See Docs. 574; 641 at 147–74. 
As one district court summarized that precedent: 

Significantly, restitution need not arise solely from 
offense conduct, but “a criminal defendant cannot be 
compelled to pay restitution for conduct committed 

 
13 Another way of framing the appellate concern is that 

the restitution and forfeiture obligations are a tail that 
wags the dog of the substantive offenses. The victims’ loss 
for the four transactions that were the subject of the counts 
of conviction was $0—in fact, Chase sold those loans to 
RMBS pools for a profit—yet the restitution and forfeiture 
obligations somehow became almost half a billion dollars. 
See United States v. Watts, 519 U.S. 148, 156 (1997) (ac-
knowledging pre-Booker circuit split regarding loss calcu-
lations that wag the dog of the substantive offense); McMil-
lan v. Pennsylvania, 477 U.S. 79, 88, 92 n.8 (1986); see also 
United States v. Cavallo, 790 F.3d 1202, 1233-34 (11th Cir. 
2014). And the dog-wagging effect is even more heightened 
because the temporal element: most of the loans used for 
restitution and forfeiture purposes occurred before the four 
transactions at issue here closed. Finally, none of the mon-
etary obligations relate to the SEC obstruction conviction, 
because this Court already affirmed the dismissal on stat-
ute-of-limitations grounds of the SEC’s enforcement action 
insofar as it sought monetary relief. See SEC v. Graham, 
823 F.3d 1357, 1364 (11th Cir. 2016) (“the SEC is time-
barred from proceeding with its claims for declaratory re-
lief and disgorgement”). 
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outside of the scheme, conspiracy, or pattern of crim-
inal behavior underlying the offense conduct.” 
United States v. Valladares, 544 F.3d 1257, 1269–70 
(11th Cir. 2008) (quoting United States v. Dickerson, 
370 F.3d 1330, 1341 (11th Cir. 2004)). In other 
words, a “restitution award ‘must be based on the 
amount of loss actually caused by defendant’s con-
duct.’” United States v. Huf, 609 F.3d 1240, 1247 
(11th Cir. 2010) (quoting United States v. Liss, 265 
F.3d 1220, 1231 (11th Cir. 2001)). See also United 
States v. Singletary, 649 F.3d 1212, 1221 (11th Cir. 
2011) (“The Government had the burden of proving, 
with respect to each of the mortgages for which it 
sought restitution, that the mortgage was the prod-
uct of a fraudulent misrepresentation.”). 

United States v. Jordan, 2013 WL 1333506, at *8 
(M.D. Ga. Mar. 29, 2013) (vacating restitution order 
where government failed to prove restitution claims 
were related to offense conduct and caused the claimed 
losses). 

Similarly, Mr. Clark preserved for appellate review 
additional serious questions whether the restitution 
award provided offsets for sold collateral. See Robers 
v. United States, 134 S. Ct. 1854, 1856 (2014) (“a sen-
tencing court must reduce the restitution amount by 
the amount of money the victim received in selling the 
collateral, not the value of the collateral when the vic-
tim received it”). In the district court, Mr. Clark 
demonstrated that certain lenders, such as Chase, 
had miscalculated restitution by failing to produce 
data regarding proceeds from sales to residential 
mortgage-backed securities entities (sometimes ab-
breviated as RMBS entities), foreclosure or short sale 
proceeds, or collateral values of properties held. See 
Docs. 574 at 3; 641 at 120-27. Likewise, the govern-
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ment hadn’t accounted for the effect of the terms of a 
DOJ settlement in claiming losses for Chase. See id. 

b. There are serious appellate problems with the for-
feiture money judgment 

With respect to forfeiture, Mr. Clark preserved for 
appellate review numerous legal and factual chal-
lenges to the $309 million forfeiture. See Doc. 495 at 
1-26. For instance, Mr. Clark argued, all the specific 
forfeitures “relate far more to the CMZ segment of the 
case than to the Cay Clubs segment,” which were the 
only counts of conviction. Doc. 495 at 9. Similarly, as 
to the forfeiture money judgment, Mr. Clark further 
argued: 

If a money judgment were available, which it 
plainly is not, the amount of it would be limited to 
the gross amount of the loans described in Counts 2 
through 4 or at most the gross amount of all of the 
loans to insiders who can be found by a preponder-
ance of the evidence to be straw purchasers. That is 
the scheme set forth in the Second Superseding In-
dictment (D.E. 351), and the government’s effort to 
resurrect the much broader scheme set forth in the 
First Superseding Indictment (D.E. 65) is inappro-
priate. After the first jury trial resulted in a mistrial, 
the government ran from that indictment. It ob-
tained yet another superseding charge, which de-
fined a very different and much narrower scheme. 
The Second Superseding Indictment effectively de-
nied the defendant his right to a retrial of the mis-
tried charges under Fed. R. Crim. P. 31. Even recog-
nizing the factfinder’s power to rely upon evidence 
of acquitted conduct to find by a preponderance that 
which the government cannot hope to prove beyond 
a reasonable doubt, the broadening of the scheme for 
which forfeitures will be imposed is nothing short of 
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an amendment of the indictment in violation of the 
Fifth Amendment and the infliction of punishment 
for something other than a count of conviction. 

Doc. 495 at 23–24. 
D. The Court should rule before it issues its opinion 
Finally, Mr. Clark respectfully requests a ruling 

about his potential entitlement to supplemental brief-
ing on restitution and forfeiture before the Court is-
sues its opinion in this appeal.14 Such a ruling would 
greatly inform his decision whether to proceed with 
his appeal as it now stands. 

Right now, he’s weighing the potential danger that, 
if he prevails in this appeal and obtains a new trial, it 
might be a Pyrrhic victory in which he wins the battle 
but loses the war. In other words, the commutation of 
Mr. Clark’s current sentence might not protect him 
from a subsequent conviction and subsequent sen-
tence. If the Court grants him leave to file a supple-
mental brief, that may (or may not) persuade him to 
discontinue seeking the appellate relief requested in 
his current briefs (i.e., if supplemental briefing is al-
lowed, he might dismiss his appeal insofar as it’s seek-
ing a new trial and just address restitution and forfei-
ture alone). 

II. If the Court grants leave to file supplemental 
briefing (or sua sponte calls for briefs), it should set a 
briefing schedule 

 
14 Ideally, Mr. Clark would prefer a ruling before his ju-

risdictional response is due. Earlier today, Mr. Clark filed 
an unopposed motion to extend that deadline from April 
20, 2021 to May 20, 2021. 
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If the Court grants leave to file supplemental brief-
ing (or sua sponte calls for briefs), it should set a brief-
ing schedule for the parties’ briefs. 

Conclusion 
This is an extraordinary situation that is calling out 

for appellate review. The Court should grant leave for 
the parties to submit supplemental briefing regarding 
restitution and forfeiture. 
 /s/ Thomas Burns   
 Thomas A. Burns 
 BURNS, P.A. 
 301 W. Platt St., Ste. 137 
 Tampa, FL 33606 
 (813) 642-6350 
 tburns@burnslawpa.com 
April 20, 2021 Counsel for Defendant 
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APPENDIX B 
IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 
________________________ 

Nos. 16-10811 & 16-14410 
________________________ 

UNITED STATES OF AMERICA, 
Plaintiff-Appellee, 

v. 
FRED DAVIS CLARK, JR., 

Defendant-Appellant. 
________________________ 

Appeal from the United States District Court for 
the Southern District of Florida, Key West Division 

D.C. Docket No. 4:13-cr-10034-JEM 
________________________ 

ORDER 
Appellant’s motion for supplemental briefing is DE-

NIED. 
 David J. Smith, Clerk 
 of the United States 
 Court of Appeals for the 
 Eleventh Circuit 
  
 ENTERED FOR THE  
 COURT BY DIRECTION 

 


