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SUMMARY1 

 
 

Fifth Amendment’s Takings Clause 
 

The panel affirmed the district court’s judgment 
for the City of Los Angeles in a 42 U.S.C. § 1983 action 
brought by Carlos Pena seeking compensation under 
the Fifth Amendment’s Takings Clause for property 
destruction that occurred after Los Angeles Police De-
partment (LAPD) officers pursued an armed fugitive 
inside his shop.  

After a thirteen-hour standoff, in an attempt to 
subdue the fugitive, LAPD SWAT officers fired dozens 
of tear gas canisters through the walls, door, roof and 
windows of Pena’s store. The tear gas damaged the 
shop, as well as the inventory and equipment inside. 
The parties do not dispute that the officers’ conduct 
was authorized, reasonable, and lawful.  

The panel held that the meaning of the Takings 
Clause at the Founding and two centuries of prece-
dent demonstrate that the government’s destruction 
of private property when necessary for the defense of 
public safety is exempt from the scope of the Takings 
Clause. Because law enforcement took reasonable and 
necessary actions to ensure public safety in this case, 
their actions were beyond the scope of the Takings 

 
1 This summary constitutes no part of the opinion of the court. It 
has been prepared by court staff for the convenience of the 
reader. 
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Clause. Accordingly, Pena failed to state a claim un-
der the Takings Clause. 

Concurring in the judgment, Judge Friedland 
wrote that although she agreed with the majority that 
Pena did not state a Takings Clause claim, she would 
reach that conclusion for a different reason. She 
would hold that the Los Angeles police’s actions fell 
under the search-and-arrest privilege that serves as a 
background limitation on all property rights, includ-
ing Pena’s here, so no property right was infringed at 
all and, accordingly, no compensation was owed. 
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OPINION 

 
BENNETT, Circuit Judge:  
 

When an armed fugitive barricaded himself inside 
Plaintiff-Appellant Carlos Pena’s print shop, officers 
of the Los Angeles Police Department (LAPD) pur-
sued the armed fugitive inside Pena’s store and dam-
aged Pena’s property. As Pena acknowledges, the of-
ficers acted reasonably and lawfully in all their ac-
tions. Pena nevertheless alleges that the damage 
caused by the officers constituted a compensable tak-
ing under the Takings Clause of the Fifth Amend-
ment to the United States Constitution and that he is 
entitled to just compensation from Defendant-Appel-
lee the City of Los Angeles for the destruction of his 
property. We hold that Pena fails to state a Takings 
Clause claim. The meaning of the Takings Clause at 
the Founding and two centuries of precedent demon-
strate that the government’s destruction of private 
property when necessary for the defense of public 
safety is exempt from the scope of the Takings Clause. 
Because history and precedent show that Pena’s 
claim falls outside the scope of the Takings Clause, we 
affirm the district court’s judgment. 

I. FACTUAL AND PROCEDURAL BACK-
GROUND 

a. Factual Background 

Carlos Pena owns and operates a print shop in Los 
Angeles. On August 3, 2022, an armed fugitive fleeing 
from law enforcement officers entered Pena’s store, 
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threw Pena out the front door, and barricaded himself 
inside.2 The shop was then surrounded by LAPD of-
ficers and deputy United States Marshals. After a 
thirteen-hour standoff, in an attempt to subdue the 
fugitive, LAPD SWAT officers fired dozens of tear gas 
canisters through the walls, door, roof and windows of 
Pena’s store.3 The tear gas damaged the shop, as well 
as the inventory and equipment inside. Pena alleges 
that the damages exceed $60,000.4 The parties do not 
dispute that the officers’ conduct was authorized, rea-
sonable, and lawful.5 

 

 
2 The fugitive was armed with at least one firearm, “a pistol with 
an extended magazine,” which he left at Pena’s shop. On August 
15, 2022, following a second barricade incident, the fugitive “was 
discovered deceased with a self-inflicted gun shot [sic] wound.”   
3 When police officers eventually entered the shop, they discov-
ered that the fugitive had escaped.  
4 In the original claim for damages Pena submitted to the City, 
Pena alleged that the fugitive—not the police—caused much of 
the damage. But in his federal court complaint, Pena alleges that 
the damages were caused exclusively by the LAPD. Because the 
City does not challenge this version of the facts, and the district 
court’s order relied on Pena’s statement of facts in his complaint, 
we assume that the destruction of Pena’s property was caused 
entirely by the City.   
5 For example, Pena’s complaint states: “[Pena] does not question 
the City’s officers’ determination that the public good required 
the destruction of his shop, but he does not believe that he should 
be left to bear the resulting costs.” And Pena’s declaration in sup-
port of his motion for partial summary judgment states that he 
does “not fault the City’s police officers for acting in the public’s 
interest.”  
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b. Procedural Background 

Pena first sought compensation from the United 
States Marshals Service. The Service denied Pena’s 
claim and advised him to seek compensation from 
LAPD. Pena filed two claims with the City of Los An-
geles, but the City did not respond. Pena’s attorney 
sent a letter to the Los Angeles City Attorney seeking 
compensation but again received no response. Pena 
then filed a complaint in federal court seeking com-
pensatory damages against the City under 42 U.S.C. 
§ 1983, alleging a claim for the taking of private prop-
erty without just compensation in violation of the 
Fifth Amendment. See U.S. CONST. amend. V (“[N]or 
shall private property be taken for public use, without 
just compensation.”). 

The City filed a motion for judgment on the plead-
ings, arguing that Pena’s claim failed because the 
Takings Clause carries an implicit exception for prop-
erty destroyed pursuant to a valid exercise of the po-
lice power, and “the Takings Clause does not require 
compensation for damaged or destroyed property 
when it was objectively necessary for officers to dam-
age or destroy that property in an active emergency 
to prevent imminent harm to persons. 

 The district court denied that motion because the 
issues raised would be more appropriately resolved on 
a motion for summary judgment. Following discovery, 
Pena moved for partial summary judgment, arguing 
that when the government intentionally destroys pri-
vate property for public purposes, it is a taking. The 
district court denied Pena’s motion on the grounds 
that the destruction of Pena’s store in pursuit of the 
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fugitive “constituted a valid use of police power and 
did not constitute a taking for purposes of the Fifth 
Amendment.” Based on the district court’s determina-
tions, the parties stipulated to judgment for the City, 
and Pena now appeals. 

II. JURISDICTION 

We have jurisdiction under 28 U.S.C. § 1291.  

III. STANDARD OF REVIEW 

Whether this type of police action constitutes a 
compensable taking is a question of law that we re-
view de novo. See Yeager v. Bowlin, 693 F.3d 1076, 
1079 (9th Cir. 2012). 

IV. DISCUSSION 

The parties agree that the law enforcement offic-
ers’ destruction of Pena’s property in pursuit of an 
armed fugitive was a reasonable and lawful exercise 
of the City’s police powers. But Pena contends that 
even though the actions were reasonable and lawful, 
the City’s destruction of his property nonetheless 
comes with a price—just compensation under the 
Takings Clause. In response, the City argues that the 
Takings Clause does not provide any recovery for 
property damage caused by police officers’ lawful and 
reasonable efforts to enforce criminal laws and pursue 
criminal suspects. 

In determining whether Pena’s claim has merit, 
we look first to history to determine the scope of the 
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constitutional right granted by the Takings Clause. 6 
At the time of the Founding, the principle of just com-
pensation did not require payment in cases where, 
like here, the government reasonably and necessarily 
destroyed property in pursuit of a dangerous fugitive. 

 
6 The concurrence suggests that we should instead begin with an 
analysis of the scope of the property right itself and identifies 
statements in federal cases suggesting that no property right 
was invaded here because “a traditional common law privilege . 
. . limits property rights” to exclude an official searching for or 
arresting a criminal. Concurrence at 32–33. But under our prec-
edent, “whether a property right exists . . . is a question of state 
law . . . . [W]e look to state law to determine what property rights 
exist and therefore are subject to ‘taking’ under the Fifth Amend-
ment.” Vandevere v. Lloyd, 644 F.3d 957, 963 (9th Cir. 2011); see 
also S. Cal. Edison Co. v. Orange Cnty. Transp. Auth., 96 F.4th 
1099, 1104 (9th Cir. 2024). Thus, whether Pena’s property rights 
were invaded is a question of California law. But faced with sub-
stantially the same claim as Pena’s, the Supreme Court of Cali-
fornia did not find that no property right was invaded; rather, it 
found that the case fell outside the scope of California’s analogue 
of the Takings Clause. Customer Co. v. City of Sacramento, 895 
P.2d 900, 907 (Cal. 1995) (“There is nothing that indicates the 
provision was intended to . . . require the payment of just com-
pensation for damage caused by the government’s efforts to en-
force the criminal laws.”). While the court did state that such 
injuries as Pena’s are “damnum absque injuria (i.e., a loss not 
giving rise to a cause of action),” id. at 908, that term does not 
indicate the lack of a property right, but rather the lack of a tort 
claim for damage to property. See EDWARD P. WEEKS, THE DOC-
TRINE OF DAMNUM ABSQUE INJURIA § 4 (1879); see also Gray v. 
Reclamation Dist. No. 1500, 163 P. 1024, 1032 (Cal. 1917) (hold-
ing that amendments to California’s analogue of the Takings 
Clause “did not, touching the exercise of the police power, give a 
right of action for damages which theretofore were damnum ab-
sque injuria” even though “that a taking or damage is worked is 
universally conceded, and the sole ground upon which the denial 
of compensation is placed is that [the taking] is but a legitimate 
enforcement of the police power.”).   
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History counsels that such reasonable and necessary 
destruction by law enforcement officers falls outside 
the scope of the Takings Clause. 

Jurisprudence since the Founding also provides 
Pena with no recourse. The Supreme Court has re-
peatedly affirmed the principle that the government’s 
destruction of private property in the necessary de-
fense of public safety does not give rise to a compen-
sable taking. In sum, history and precedent establish 
that Pena does not plead a compensable taking under 
the Fifth Amendment, so we affirm the district court’s 
grant of summary judgment dismissing Pena’s claim.7 
Finally, we note that States and municipalities may 
still provide relief for individuals in Pena’s position 
under state and local law.   

a. The Circuit Split 

The parties dispute whether the government’s de-
struction of private property pursuant to the police 
power (rather than its seizure via eminent domain or 
otherwise) may ever constitute a compensable taking 
under the Fifth Amendment. This raises an issue of 
first impression for us. Many of our sister circuits, 
however, have already addressed the issue, and this 

 
7 The district court denied Pena’s motion for partial summary 
judgment because it found that “the damage to Plaintiff’s shop 
was caused by the LAPD SWAT team’s use of the police power 
that Plaintiff concedes was reasonable.” While we affirm the dis-
trict court’s conclusion, our reasoning does not go as far as the 
district court’s. As explained below, we do not hold that there is, 
or is not, a broad police power exception to the Takings Clause. 
Rather, we hold that because law enforcement took reasonable 
and necessary actions to ensure public safety in this case, their 
actions were beyond the scope of the Takings Clause.   
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“important question . . . had divided the courts of ap-
peals.” See Baker v. City of McKinney, 145 S. Ct. 11, 
11 (2024) (Sotomayor, J., joined by Gorsuch, J., re-
specting denial of certiorari) (noting the circuit split 
respecting “whether the Takings Clause requires 
compensation when the government damages private 
property pursuant to its police power”). Specifically, 
our sister circuits have split on whether there is a cat-
egorical police power exception to the Takings Clause 
for the government’s destruction of private property. 

The States’ police powers authorize law enforce-
ment officers to prevent and combat crime, including 
violent crime.8 United States v. Morrison, 529 U.S. 
598, 618 (2000) (“Indeed, we can think of no better ex-
ample of the police power . . . than the suppression of 
violent crime and vindication of its victims.”). The 
government may damage or destroy private property 
under its inherent police powers. See Miller v. 
Schoene, 276 U.S. 272, 279–80 (1928) (“[W]here the 
public interest is involved preferment of that interest 
over the property interest of the individual, to the ex-
tent even of its destruction, is one of the distinguish-
ing characteristics of every exercise of the police 
power which affects property.”). But the parties dis-
pute whether the government’s destruction of private 
property pursuant to the police power—rather than 
its seizure via eminent domain or otherwise, such as 
via so-called “regulatory” takings—may ever 

 
8 Although the City is a municipality, a municipality’s exercise 
of the police power is analogous to that of the State. See Cal. 
Reduction Co. v. Sanitary Reduction Works, 126 F. 29, 34 (9th 
Cir. 1903) (identifying “the power of the Legislature or munici-
pality under what is commonly designated as the ‘police power 
of the state’”), aff’d, 199 U.S. 306 (1905). 
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constitute a compensable taking under the Fifth 
Amendment.   

Our sister circuits are split on the issue. Four 
courts—the Fourth, Fifth, Sixth, and Federal Cir-
cuits—have held that there exists no categorical po-
lice-power exception to the Takings Clause. The Fifth 
and Sixth Circuits confronted cases that presented 
very similar facts to Pena’s. In those cases, the Fifth 
and Sixth Circuits each held that there exists no cat-
egorical police-power exception to the Takings Clause 
but, based on other exceptions to the Takings Clause, 
also held that no compensation was owed to the plain-
tiffs. In Baker v. City of McKinney, the Fifth Circuit 
held that “history, tradition, [and] historical prece-
dent” counseled against the existence of a categorical 
police power exception. 84 F.4th 378, 383–84 (5th Cir. 
2023), cert. denied, 145 S. Ct. 11 (2024) (“Indeed, the 
mere fact that Baker’s property has been damaged or 
destroyed pursuant to the City’s police power cannot 
decide this case.”). But the Fifth Circuit nevertheless 
rejected Baker’s takings claim, reasoning that “as a 
matter of history and precedent, the Takings Clause 
does not require compensation for damaged or de-
stroyed property when it was objectively necessary for 
officers to damage or destroy that property in an ac-
tive emergency to prevent imminent harm to per-
sons.”9 Id. at 379. The Fifth Circuit referred to this as 
the “necessity exception to the Takings Clause.” Id. at 
388. As explained further below, we agree with the 

 
9 Baker’s home suffered severe damage when “police officers em-
ployed armored vehicles, explosives, and toxic-gas grenades” 
while trying to apprehend an “armed fugitive [holding] a 15-
year-old girl hostage inside” the house. Baker, 84 F.4th at 379.   
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Fifth Circuit’s rationale and find that law enforce-
ment’s reasonable and necessary destruction of prop-
erty to protect public safety falls outside the scope of 
the Takings Clause. 

In Slaybaugh v. Rutherford County, 114 F.4th 593 
(6th Cir. 2024), cert. denied, 145 S. Ct. 1959 (2025), 
the Sixth Circuit also held that there exists no cate-
gorical police power exception to the Takings 
Clause.10 Id. at 597. The Sixth Circuit found that it 
was “questionable” whether a police power exception 
to the Takings Clause “comport[ed] with the text and 
history of the Takings Clause or with precedent inter-
preting it.” Id. (citing Baker, 84 F.4th at 384). It also 
recognized that a categorical police exception to the 
Takings Clause “would run afoul of Supreme Court 
precedent recognizing that the government’s exercise 
of its police powers can, in some circumstances, 
amount to a taking.” Id. Instead of adopting the Fifth 
Circuit’s “necessity” exception, however, the Slay-
baugh court held that the plaintiffs were not entitled 
to compensation because the police actions were jus-
tified by a “search-and-arrest privilege” “rooted in the 
common law [and] long recognized in our court system 
as a defense to trespass claims.” Id. at 603–04. It held 
that “under the search-and-arrest privilege, law en-
forcement may forcibly enter a home to arrest some-
one, so long as (1) the arrest is lawful and (2) the use 

 
10 In Slaybaugh, police pursuing a murder suspect barricaded 
inside his parents’ home “fired approximately 35 tear gas can-
nisters into the dwelling” attempting to “smoke him out” before 
entering the home and arresting the suspect. 114 F.4th at 595. 
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of force in carrying out the arrest is reasonable.” Id. 
at 599.   

The Fourth and Federal Circuits addressed this 
question in cases that were factually distinct from 
Pena’s. The Fourth Circuit held it to be “axiomatic in 
the Supreme Court’s jurisprudence” “[t]hat Govern-
ment actions taken pursuant to the police power are 
not per se exempt from the Takings Clause.”11 Yawn 
v. Dorchester County, 1 F.4th 191, 195 (4th Cir. 2021). 
The Federal Circuit also rejected the idea of an abso-
lute categorical police power exception to the Takings 
Clause, holding that “it is insufficient to avoid the 
burdens imposed by the Takings Clause simply to in-
voke the ‘police powers’ of the state, regardless of the 
respective benefits to the public and burdens on the 
property owner.” Acadia Tech., Inc. v. United States, 
458 F.3d 1327, 1332 (Fed. Cir. 2006).12 But the 

 
11 The Yawn plaintiffs sought compensation for the killing of 
their bees following the county’s use of an aerial pesticide spray 
to target mosquitos as part of efforts to combat the spread of the 
Zika virus. 1 F.4th at 192–93. The Fourth Circuit rejected the 
plaintiffs’ claim because “the death of [their] bees was neither 
intentional nor foreseeable,” and if the government “invasion [of 
property] is not intended or foreseeable, then it does not consti-
tute a taking.” Id. at 195.   
12 In Acadia, the plaintiffs, importers of computer parts, argued 
that the government violated their Fifth Amendment rights 
when it seized their goods upon importation and did not return 
them for over four years. 458 F.3d at 1328. The Federal Circuit 
rejected the plaintiffs’ claims because “the prohibition on import-
ing goods bearing counterfeit marks that misrepresent their 
quality and safety is the kind of exercise of the police power that 
has repeatedly been treated as legitimate even in the absence of 
compensation to the owners of the imported property.” Id. at 
1332–33.   
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Federal Circuit cited with approval the notion that 
“items properly seized by the government under its 
police power are not seized for ‘public use’ within the 
meaning of the Fifth Amendment,” and thus such sei-
zures are not compensable takings. Id. (quoting Seay 
v. United States, 61 Fed. Cl. 32, 35 (2004)).13 

On the other side of this split, the Seventh Circuit 
has held that “the Takings Clause does not apply 
when property is retained or damaged as the result of 
the government’s exercise of its authority pursuant to 
some power other than the power of eminent domain.” 
Johnson v. Manitowoc County, 635 F.3d 331, 336 (7th 
Cir. 2011).14 In so doing, the Seventh Circuit adopted a 
broad police-power exception to the Takings Clause. Id. 
Applying that broad exception in Johnson, the Seventh 

 
13 We also note that in a case before the Court of Federal Claims, 
the federal government took the position—in what appears to be 
its most recent formal stance on the issue—that “a valid exercise 
of the . . . police power . . . do[es] not constitute a compensable 
Fifth Amendment taking.” United States’ Mot. to Dismiss for 
Failure to State a Claim at 2, Bachmann v. United States, 134 
Fed. Cl. 694 (2017) (No. 17-cv-00528), ECF No. 5. In that case, 
the Court of Federal Claims held:   

When private property is damaged incident to the ex-
ercise of the police power, such damage is not a tak-
ing for the public use, because the property has not 
been altered or turned over for public benefit. In-
stead, both the owner of the property and the public 
can be said to be benefited by the enforcement of 
criminal laws and cessation of the criminal activity.   

Bachmann, 134 Fed. Cl. at 696.   
14 In Johnson, the plaintiff alleged that law enforcement violated 
his Fifth Amendment rights by extensively damaging his prop-
erty while executing search warrants related to the allegedly 
criminal activities of the plaintiff’s tenant. 635 F.3d at 332–33.   
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Circuit held that because the actions resulting in prop-
erty destruction “were taken under the state’s police 
power . . . [t]he Takings Clause claim [was] a non-
starter.” Id. In unpublished decisions, the Third and 
Tenth Circuits have also adopted a broad police-power 
exception to the Takings Clause. See Zitter v. Petruc-
celli, 744 F. App’x 90, 96 (3d Cir. 2018) (finding no tak-
ing under the Takings Clause where law enforcement 
officers acquired plaintiff’s property pursuant to a law-
ful search warrant, and quoting Johnson, 635 F.3d at 
333–36, for the principle that the seizure of property 
pursuant to lawful search warrants under the police 
power cannot be a taking); Lech v. Jackson, 791 F. App’x 
711, 717 (10th Cir. 2019) (“[W]hen the state acts pursu-
ant to its police power, rather than the power of eminent 
domain, its actions do not constitute a taking for pur-
poses of the Takings Clause.”). 

But because “it is not necessary to decide” whether 
there exists a categorical police-power exception to 
the Takings Clause, “it is necessary not to decide” 
whether such a broad exception exists. Cf. Dobbs v. 
Jackson Women’s Health Org., 597 U.S. 215, 348 
(2022) (Roberts, C.J., concurring in the judgment). Ac-
cordingly, we hold only that no taking occurs for the 
purposes of the Takings Clause when law enforce-
ment officers destroy private property while acting 
reasonably in the necessary defense of public safety. 

That, Pena admits, is what occurred here. Law en-
forcement officers destroyed Pena’s property while 
acting reasonably to capture an armed fugitive fleeing 
from police. The “necessity exception to the Takings 
Clause,” Baker, 84 F.4th at 388, therefore applies to 
Pena’s claim, and no compensable taking occurred. 
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b. The Takings Clause at the Founding 

Our decision to recognize a necessity exception to 
the Takings Clause is supported by both the scope of 
the Takings Clause at the Founding and Takings 
Clause jurisprudence. The Fifth Amendment’s Tak-
ings Clause provides that “private property” shall not 
“be taken for public use, without just compensa-
tion.”15 U.S. CONST. amend. V. In Pena’s telling, the 
lawful, necessary, and reasonable destruction of pri-
vate property by law enforcement in pursuit of an 
armed fugitive falls within the scope of the Takings 
Clause.16 But at the Founding, the principle of just 
compensation was inconsistently applied by various 
state and colonial legislatures and courts. And in the 
limited Founding-era instances where courts were 
presented with takings claims following the govern-
ment’s seizure of private property as part of necessary 
efforts to protect public safety, those claims were re-
jected as outside the scope of the Takings Clause. 

The Supreme Court has urged lower courts to ex-
amine the historical record when attempting to deter-
mine the scope of constitutional rights. See, e.g., N.Y. 
State Rifle & Pistol Ass’n v. Bruen, 597 U.S. 1, 18 

 
15 The Takings Clause is sometimes referred to as the Just Com-
pensation Clause. See Tahoe-Sierra Pres. Council, Inc. v. Tahoe 
Reg’l Plan. Agency, 535 U.S. 302, 306 n.1 (2002).   
16 Pena has consistently argued that the Takings Clause requires 
compensation no matter the reason government destroys private 
property. At oral argument, for example, Pena’s counsel con-
firmed that his construct would cover law enforcement’s destruc-
tion of property in pursuit of fugitives holding hostages or during 
an attempt to rescue individuals buried alive by criminals. Oral 
Arg. at 4:08–5:28.   



17a 

(2022) (holding that in construing the scope of the Sec-
ond Amendment, “[t]he Courts of Appeals” are to “as-
certain the original scope of the right based on its his-
torical meaning”); see also Tyler v. Hennepin County, 
598 U.S. 631, 637–44 (2023) (determining the applica-
bility of the Takings Clause from “[h]istory and prec-
edent” reaching back to Magna Carta). So, we look 
first to history to determine whether, at the Found-
ing, the destruction of private property pursuant to 
reasonable law enforcement actions necessary to en-
sure public safety fell within the meaning of the Tak-
ings Clause. 

The Supreme Court has traced the roots of the 
Takings Clause (and the constitutional principle of 
just compensation) to Magna Carta. See Horne v. 
Dep’t of Agric., 576 U.S. 350, 358 (2015). The Supreme 
Court has specifically invoked Clause 28 of Magna 
Carta as laying the foundation for the Takings 
Clause: that clause forbade the English government’s 
seizure of “corn or other provisions . . . without imme-
diately tendering money therefor, unless he can have 
postponement thereof by permission of the seller.” Id. 
(quoting MAGNA CARTA, cl. 28, reprinted in WILLIAM 
SHARP MCKECHNIE, MAGNA CARTA: A COMMENTARY 
ON THE GREAT CHARTER OF KING JOHN 329 (2d ed. 
1914) (“Magna Carta”)). 

Magna Carta’s treatment of personal property dif-
fers from its treatment of “real property”—land and 
attached structures—whose uncompensated seizure 
was authorized so long as the state abided by proce-
dural regularities. “As originally drafted, the Great 
Charter provided that ‘[n]o freeman shall be . . . dis-
seised of his freehold . . . but by lawful judgment of his 
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peers, or by the law of the land.’” Kerry v. Din, 576 
U.S. 86, 91 (2015) (alteration in original) (emphasis 
removed) (quoting MAGNA CARTA, ch. 29, reprinted in 
1 EDWARD COKE, THE SECOND PART OF THE INSTITUTES 
OF THE LAWS OF ENGLAND 45 (1797)). But although 
Magna Carta itself distinguishes between personal 
and “real” property, in practice, the English Parlia-
ment’s “acquisition of [real] property for fortifications, 
roads, bridges, and river improvements . . . regularly 
provided for a compensation scheme.” James W. Ely 
Jr., “All Temperate and Civilized Governments”; A 
Brief History of Just Compensation in the Nineteenth 
Century, 10 BRIGHAM-KANNER PROP. RTS. J. 275, 276 
(2021) (emphasis added). And when publishing his 
Commentaries on the Laws of England (1765–1769), 
“Blackstone treated [such] compensation as an estab-
lished principle of the common law.” Id.; see also The 
Case of the King’s Prerogative in Saltpetre (1606) 77 
Eng. Rep. 1294, 1295 (allowing King James VI to seize 
English salt mines for the production of gunpowder, 
so long as the King’s ministers left the “inheritance of 
the subject in so good plight as they found it”). 

The colonists looked to both Magna Carta and 
English common law in defining and establishing 
their own principles of self-governance. See Horne, 
576 U.S. at 358–59. But the principle of just compen-
sation was not a universal (or even common) feature 
of early state constitutions. See William Michael 
Treanor, Note, The Origins and Original Significance 
of the Just Compensation Clause of the Fifth Amend-
ment, 94 YALE L.J. 694, 698 (1985). Indeed, some co-
lonial-era laws expressly disallowed compensation 
when the state seized privately owned but unim-
proved land for public use. See 1760 N.Y. Laws 191 
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(providing compensation only for the seizure of 
“cleared and improved Lands”); 1750 N.Y. Laws 421 
(same for “inclosed or improved lands”).17 

But other very early state and colonial statutes did 
mandate that the government provide just compensa-
tion for the seizure of private property. 

In 1641, for example, Massachusetts 
adopted its Body of Liberties, prohibiting 
“mans Cattel or goods of what kinde soever” 
from being “pressed or taken for any 
publique use or service, unlesse it be by war-
rant grounded upon some act of the generall 
Court, nor without such reasonable prices 
and hire as the ordinarie rates of the Coun-
trie do afford.” Massachusetts Body of Lib-
erties ¶ 8, in R. Perry, SOURCES OF OUR LIB-
ERTIES 149 (1978). Virginia allowed the sei-
zure of surplus “live stock, or beef, pork, or 
bacon” for the military, but only upon “pay-
ing or tendering to the owner the price so es-
timated by the appraisers.” 1777 Va. Acts 
ch. XII. And South Carolina authorized the 
seizure of “necessaries” for public use, but 
provided that “said articles so seized shall 
be paid for agreeable to the prices such and 

 
17 The rejection by some colonists of the principles of just com-
pensation has been identified as reflecting the “reigning ideol-
ogy” of the Founding era, republicanism, in which “[i]ndividual 
rights played no more than a secondary role.” Treanor, supra, at 
699. A core tenet of republicanism was the idea that “the state 
could abridge the property right in order to promote common in-
terests.” Id. at 700.   
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the like articles sold for on the ninth day of 
October last.” 1779 S.C. Acts § 4. 

Horne, 576 U.S. at 358–59. 

Many States that adopted just compensation re-
quirements did so in response to what Blackstone de-
scribed as “the arbitrary and oppressive mode of ob-
taining supplies for the army, and other public uses, 
by impressment, as was too frequently practised dur-
ing the revolutionary war, without any compensation 
whatever.” ST. GEORGE TUCKER, 1 BLACKSTONE’S COM-
MENTARIES, note D, at 305–06 (1803). In 1778, John 
Jay publicly denounced “the Practice of impressing 
Horses, Teems, & Carriages by the military, without 
the Intervention of a civil Magistrate, and without any 
Authority from the Law of the Land.” 1 JOHN JAY, A 
Hint to the Legislature of the State of New York, [Jan. 
15, 1778–Apr. 2, 1778] in THE SELECTED PAPERS OF 
JOHN JAY, 503–05 (Elizabeth M. Nuxoll ed., 2010).18 

Against this backdrop, James Madison authored 
the Takings Clause animated by concerns that alt-
hough the rights of property had been “for obvious rea-
sons, unattended to in the commencement of the Rev-
olution,” “more correct ideas on th[e] subject” required 
that the government expressly safeguard those rights. 
Treanor, supra, at 709 (quoting James Madison, Ob-
servations on Jefferson’s Draft of a Constitution of Vir-
ginia (Oct. 15, 1788), reprinted in 8 THOMAS JEFFER-
SON, THE PAPERS OF THOMAS JEFFERSON 308, 310 

 
18 These uncompensated seizures contributed to a broader socie-
tal trend towards “liberalism” and its emphasis on “individual 
rights—particularly property rights.” Treanor, supra, at 701, 
704.   
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(Julian P. Boyd ed., 1953)). The Takings Clause, as en-
acted, provided: “[N]or shall private property be taken 
for public use, without just compensation.”19 U.S. 
CONST. amend. V. 

Following independence, States themselves re-
mained divided over the principle of just compensa-
tion. Vermont’s 1786 constitution, for example, estab-
lished that while “private property ought to be subser-
vient to public uses . . . whenever any particular man’s 
property is taken for the use of the public, the owner 
ought to receive an equivalent in money.” VT. CONST. 
ch. I, art. II (1786); see also 1777 Va. Acts ch. XII (al-
lowing the government to seize surplus “live stock, or 
beef, pork, or bacon” upon “paying or tendering to the 
owner the [estimated] price”). In both Pennsylvania 
and South Carolina, however, courts held that the 
government’s seizure of unimproved land did not 

 
19 Madison’s original proposal for the Takings Clause reflects a 
greater concern with the government’s direct physical seizure of 
property than the language ultimately adopted: “No person shall 
be . . . obliged to relinquish his property, where it may be neces-
sary for public use, without a just compensation.” 12 JAMES MAD-
ISON, Amendments to the Constitution, [8 June] 1789, THE PA-
PERS OF JAMES MADISON, 2 MARCH 1789–20 JANUARY 1790 AND 
SUPPLEMENT 24 OCTOBER 1775–24 JANUARY 1789, 196–210 
(Charles F. Hobson & Robert A. Rutland, eds. 1979) (emphasis 
added). We know of nothing in the historical record explaining 
the departure from this wording of the Takings Clause. Madi-
son’s introduction of the Takings Clause has been described as 
“sua sponte,” and there is no recorded debate on the meaning, 
scope, or interpretation of the Takings Clause at the time of its 
adoption. David J. Wenthold, Comment, Murr and Wisconsin: 
The Badger State’s Take on Regulatory Takings, 102 MARQ. L. 
REV. 261, 267 (2018); see also Treanor, supra, at 711 (arguing 
that Madison “intended the clause to apply only to direct, physi-
cal taking of property by the federal government”).   
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entitle landowners to just compensation. See, e.g., 
M’Clenachan v. Curwen, 6 Binn. 509, 511, 516 (Pa. 
1802) (denying compensation for the building of a road 
across unimproved land in colonial Pennsylvania); 
Lindsay v. East Bay St. Comm’rs, 2 S.C.L. (2 Bay) 38, 
47–51, 62 (1796) (denying compensation for the sei-
zure of unimproved land in colonial South Carolina be-
cause the judges were “equally divided”).  

As this history shows, the principle of just compen-
sation was irregularly adopted by various state and 
colonial legislatures and courts, both preceding and 
during the Founding era. But Pena cites no Founding-
era examples—and we could find none—of either 
states or the federal government establishing that the 
state’s destruction of property out of necessity in the 
defense of public safety required (or even warranted) 
the payment of just compensation. And when the his-
torical record does not support the scope of a constitu-
tional claim as alleged, “[t]he absence” of such support 
is itself “weighty evidence” counseling against the ex-
pansion of constitutional claims. Culley v. Marshall, 
601 U.S. 377, 392 (2024). 

And when contemplating governmental takings in 
the context of defending public safety, at least one 
Founding-era state supreme court held that the colo-
nial government’s seizure of property in the defense of 
public safety did not constitute a taking. Respublica v. 
Sparhawk, 1 Dall. 357 (Pa. 1788), is a pre-Takings 
Clause case that addressed the common law right to 
just compensation at the time of the Founding.20 

 
20 We find Sparhawk particularly persuasive given that, as dis-
cussed further below, the Supreme Court has repeatedly cited 
Sparhawk for the principle that the government’s destruction of 
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There, the Pennsylvania Supreme Court held that 
just compensation was not warranted for the colonial 
government’s seizure of private property during the 
Revolutionary War. Id. at 363. The Sparhawk plaintiff 
specifically sought compensation for flour seized by 
the government “in order to prevent its falling into the 
hands of the enemy.” Id. at 360. As the Pennsylvania 
Supreme Court reasoned, “Congress might lawfully 
direct the removal of any articles that were necessary 
to the maintenance of the Continental army, or useful 
to the enemy . . . for they were vested with the powers 
of peace and war” without providing compensation for 
such seizure. Id. at 363. In other words, no compensa-
tion was due because the seizure of the relevant prop-
erty was, as here, undertaken by the State in the de-
fense of public safety. See also id. (“In time of war, bul-
warks may be built on private ground . . . because it is 
for the public safety.”).   

Indeed, this understanding of the relationship be-
tween the government’s need to protect public safety 
and the principle of just compensation predates the 
Founding. Emmerich de Vattel’s The Law of Na-
tions—first published in 1758—discussed how: 

The sovereign, indeed, ought to shew an eq-
uitable regard for the sufferers, if the situa-
tion of his affairs will admit of it: but no ac-
tion lies against the state for misfortunes of 
this nature,—for losses which she has occa-
sioned, not willfully, but through necessity 

 
private property in wartime does not warrant just compensation. 
See, e.g., United States v. Caltex, 344 U.S. 149, 154 & n.6 (1952); 
United States v. Pac. R.R., 120 U.S. 227, 234 (1887).   
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and by mere accident, in the exertion of her 
rights. The same may be said of damages 
caused by the enemy. All the subjects are ex-
posed to such damages: and woe to him on 
whom they fall! The members of a society 
may well encounter such risk of property, 
since they encounter a similar risk of life it-
self. Were the state strictly to indemnify all 
those whose property is injured in this man-
ner, the public finances would soon be ex-
hausted; and every individual in the state 
would be obliged to contribute his share in 
due proportion,—a thing utterly impractica-
ble. 

Emmerich de Vattel, THE LAW OF NATIONS 403 (Lon-
don, G.G. and J. Robinson ed. 1797) (emphasis added). 

Although Vattel understood damages “done delib-
erately and by way of precaution” as within the scope 
of just compensation, he distinguished those damages 
from the destruction of property which occurs 
“through necessity and by mere accident, in the 
[State’s] exertion of her rights.” Id. at 402–03. Here, 
the destruction of Pena’s property occurred through 
necessity. Once Pena’s property had been seized by a 
hostile force outside the City’s control—an armed fu-
gitive—the City was required to act. Its failure to do 
so would have represented an abdication of its role as 
the defender of public safety, which the Supreme 
Court has described as the “paramount governmental 
interest.” Scott v. Harris, 550 U.S. 372, 383 (2007). 
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c. Takings Clause Jurisprudence Since the 
Founding 

Takings Clause jurisprudence since the Founding 
provides no support for Pena’s position. Since 1791, 
the Supreme Court has held that the Takings Clause 
covers certain circumstances in which the govern-
ment overrides various types of private property 
rights in service of the public good. These include the 
government’s flooding of private property, see Pum-
pelly v. Green Bay & Miss. Canal Co., 80 U.S. 166, 
179–81 (1871);21 the government’s formal condemna-
tion of property, see United States v. Gen. Motors 
Corp., 323 U.S. 373, 374–80, 384 (1945); and the gov-
ernment’s imposition of regulations requiring 

 
21 Pena cites Pumpelly as establishing that the government’s ab-
solute destruction of property always constitutes a taking under 
the Takings Clause. Certain judges of our sister courts have 
agreed with this position. See Baker v. City of McKinney, 93 
F.4th 251, 252 (5th Cir. 2024) (Elrod & Oldham, JJ., dissenting 
from denial of rehearing en banc) (citing Pumpelly for the prop-
osition that “[i]t has been settled law for over 150 years that the 
destruction of property constitutes a taking”). We decline to en-
dorse this position: first, the Pumpelly Court was construing the 
Wisconsin Constitution. 80 U.S. at 176–77. The Pumpelly Court 
also noted:   

We are not unaware of the numerous cases in the 
State courts in which the doctrine has been success-
fully invoked that for a consequential injury to the 
property of the individual arising from the prosecu-
tion of improvements of roads, streets, rivers, and 
other highways, for the public good, there is no re-
dress; and we do not deny that the principle is a 
sound one, in its proper application, to many injuries 
to property so originating.   

Id. at 180–81.   
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property owners to admit union organizers onto their 
lands, see Cedar Point Nursery v. Hassid, 594 U.S. 
139, 149–52 (2021). The Supreme Court has also iden-
tified the concept of “regulatory” taking[s]”, in which 
government regulations go “too far” and thus deprive 
property owners of their property rights. See Horne, 
576 U.S. at 360 (quoting Pa. Coal Co. v. Mahon, 260 
U.S. 393, 415 (1922)). 

But the Supreme Court has never held that the 
State’s reasonable and necessary destruction of prop-
erty under its police power constitutes a compensable 
taking. The Supreme Court has also acknowledged 
that not all government actions infringing on property 
rights are takings, including because of the history 
discussed above: 

[M]any government-authorized physical in-
vasions will not amount to takings because 
they are consistent with longstanding back-
ground restrictions on property rights . . . .  

These background limitations . . . encom-
pass traditional common law privileges to 
access private property. One such privilege 
allowed individuals to enter property in the 
event of public or private necessity. See RE-
STATEMENT (SECOND) OF TORTS § 196 (1964) 
(entry to avert an imminent public disaster); 
§ 197 (entry to avert serious harm to a per-
son, land, or chattels). 

Cedar Point, 594 U.S. at 160–61. 

In addition to the common law right to enter pri-
vate property, the common law has long recognized a 
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“necessity” privilege for the destruction of private 
property. As the Supreme Court identified in 1879: 

At the common law every one had the right 
to destroy real and personal property, in 
cases of actual necessity, to prevent the 
spreading of a fire, and there was no respon-
sibility on the part of such destroyer, and no 
remedy for the owner. In the case of the Pre-
rogative, 12 Rep. 13, it is said: ‘For the Com-
monwealth a man shall suffer damage, as 
for saving a city or town a house shall be 
plucked down if the next one be on fire; and 
a thing for the Commonwealth every man 
may do without being liable to an action.’ 
There are many other cases besides that of 
fire,—some of them involving the destruc-
tion of life itself,—where the same rule is ap-
plied. ‘The rights of necessity are a part of 
the law.’ 

Bowditch v. Boston, 101 U.S. 16, 18 (citing Sparhawk, 
1 Dall. at 362). In short, the necessity privilege’s “ba-
sis in history and tradition is longstanding and long 
recognized.” Baker, 84 F.4th at 387. 

And for more than two centuries, the Supreme 
Court has continued to invoke Sparhawk’s principle 
that “in times of imminent peril . . . the sovereign 
could, with immunity, destroy the property of a few 
that the property of many and the lives of many more 
could be saved.” United States v. Caltex, 344 U.S. 149, 
154 & n.6, 156 (1952) (citing Sparhawk and holding 
that the destruction of plaintiffs’ property during 
World War II was exempt from the scope of the 
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Takings Clause); see also United States v. Pac. R.R., 
120 U.S. 227, 239 (1887) (holding that “the govern-
ment [could not] be charged for injuries to, or destruc-
tion of, private property caused by military operations 
of armies in the field” during the Civil War).22 “Indeed, 
[at the time of the Founding,] it was [the commanding 
general’s] imperative duty to direct the[] destruction” 
of private property in warmaking, if doing so advanced 
the objectives of winning the war. Caltex, 344 U.S. at 
153–54 (quoting Pac. R.R., 120 U.S. at 234). This de-
struction has been exempted from the scope of the 
Takings Clause because “[t]he safety of the state in 
such cases overrides all considerations of private loss.” 
Id. (quoting Pac. R.R., 120 U.S. at 234) (emphasis 
added).   

These cases specifically discuss private property 
destruction during wartime. While there are obvious 

 
22 The concurrence distinguishes these cases from the present 
suit because the former both involve destruction of property dur-
ing war. Concurrence at 35–37. However, the Supreme Court’s 
reasoning in these cases is not limited to the wartime context. In 
Pacific Railroad, the Supreme Court quoted with approval Pres-
ident Grant’s statement that there is no “legal obligation . . . to 
compensate the owner” when property is “temporarily occupied, 
or even actually destroyed, in times of great public danger, and 
when the public safety demands it” and that the “destruction of 
property, caused by actual and necessary military operations, is 
generally considered to fall within the last-mentioned principle.” 
120 U.S. at 238 (emphasis added) (quoting Cong. Globe, 42d 
Cong. 2d Sess. 4155–56 (1872)). Similarly, in Caltex, the Su-
preme Court noted that “the principles expressed” in Pacific 
Railroad “were neither novel nor startling, for the common law 
had long recognized that in times of imminent peril—such as 
when fire threatened a whole community—the sovereign could, 
with immunity, destroy the property . . . .” 344 U.S. at 154 (em-
phasis added).   
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distinctions between the government’s exercise of its 
wartime powers and the actions of domestic law en-
forcement, this does not mean that the Supreme 
Court’s treatment of the Takings Clause in the war-
time context provides us with no meaningful guide-
lines in the circumstances before us. The rationale of 
Sparhawk, adopted by the Supreme Court in Caltex 
and Pacific Railroad, is directly applicable to Pena’s 
situation, as in Caltex and Pacific Railroad, the Su-
preme Court addressed the Government’s destruction 
of private property through state actions taken to fur-
ther public safety—the same circumstances present 
here. 

Finally, although the question of practical conse-
quences is distinct from the question we address here, 
we note that the Supreme Court has considered the 
practical consequences of expanding the Takings 
Clause when determining its scope. See, e.g., Lingle v. 
Chevron U.S.A. Inc., 544 U.S. 528, 544 (2005) (identi-
fying defendant’s theory of takings not only as “doctri-
nally untenable” but also as presenting “serious prac-
tical difficulties”); Nat’l Bd. of Young Men’s Christian 
Ass’ns v. United States, 395 U.S. 85, 92 (1969) (identi-
fying the pragmatic concern that under petitioners’ 
conception of takings, “governmental bodies would be 
liable . . . every time policemen break down the doors 
of buildings to foil burglars thought to be inside”). 

Expanding the scope of the Takings Clause as 
Pena envisions it would cover essentially all govern-
ment destruction of private property, including when 
ambulances carrying patients sideswipe private vehi-
cles; errant bullets break store windows in firefights 
with criminal suspects; and police commit any form of 
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property damage in pursuit of criminal suspects, no 
matter how reasonable, lawful, or necessary as part of 
the State’s duty to protect public safety and save the 
lives of its citizens. 

The practical consequences of adopting Pena’s 
view would be that law enforcement officers (and 
other government actors) faced with split-second deci-
sions regarding protecting the public and saving lives 
would need to be constantly attendant to the potential 
financial consequences of their actions. In real and 
practical terms, this would improperly interfere with 
the State’s primary obligation to protect public safety. 

d. Firefighting and Necessity 

The history of takings jurisprudence in the context 
of fire management complicates our analysis. When 
the government destroys private property as part of 
its firefighting duties, it has done so out of necessity. 
And some State courts in the nineteenth century 
found such necessary destruction constitutes a taking 
requiring just compensation. See, e.g., Bishop & Par-
sons v. City of Macon, 7 Ga. 200, 202 (1849) (holding 
that it is “well settled, that in a case of actual neces-
sity, to prevent the spreading of a fire, the ravages of 
a pestilence, the advance of a hostile army, or any 
other great public calamity, the private property of an 
individual may be lawfully taken, and used or de-
stroyed for the relief, protection or safety of the many. 
And . . . the sufferers are nevertheless entitled, under 
the Constitution, to just compensation from the public 
for the loss”); Hale v. Lawrence, 21 N.J.L. 714, 739 
(1848). Other State courts disagreed. See Am. Print 
Works v. Lawrence, 23 N.J.L. 590, 594 (1851); Field v. 
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City of Des Moines, 39 Iowa 575, 583, 587 (1874) (col-
lecting cases); see also McDonald v. City of Red Wing, 
13 Minn. 38, 41–42 (1868). Moreover, the Supreme 
Court’s reasoning in Takings Clause cases suggests 
that such destruction does not always constitute a 
compensable taking. See Bowditch, 101 U.S. at 16, 18 
(holding the “city . . . not responsible to the owner of 
buildings . . . which are destroyed in order to prevent 
the spreading of a fire, unless a joint order for their 
destruction be given by three or more engineers of the 
fire department,” and identifying that “[a]t the com-
mon law every one had the right to destroy real and 
personal property, in cases of actual necessity, to pre-
vent the spreading of a fire, and there was no respon-
sibility on the part of such destroyer, and no remedy 
for the owner”); see also Lucas v. S.C. Coastal Council, 
505 U.S. 1003, 1029 & n.16 (1992) (identifying the 
State’s “complementary power” to destroy “‘real and 
personal property, in cases of actual necessity, to pre-
vent the spreading of a fire’ or to forestall other grave 
threats to the lives and property of others” (quoting 
Bowditch, 101 U.S. at 18–19)). In sum, the weight of 
judicial authority respecting takings in the fire-
fighting context supports our holding that no compen-
sable taking occurs when the government destroys 
private property in the course of necessary and rea-
sonable exercise of the police power to protect public 
safety.23 

 
23 We have not directly addressed whether the destruction of pri-
vate property by the government while fighting fires is compen-
sable under the Takings Clause. However, we have found that a 
fire crew’s decision to set a backfire on private property while 
fighting oncoming fires falls within the discretionary function 
exception to the Federal Tort Claims Act, thus barring claims for 
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e. Alternative Remedies at the State and Mu-
nicipal Level 

We are cognizant of the Supreme Court’s descrip-
tion of the Takings Clause as “designed to bar Govern-
ment from forcing some people alone to bear public 
burdens which, in all fairness and justice, should be 
borne by the public as a whole.” Armstrong v. United 
States, 364 U.S. 40, 49 (1960). But the Takings Clause 
is not the only recourse for individuals in Pena’s posi-
tion: any injustice in such cases may be addressed 
through legislative or administrative remedies, or 
through more expansive corollaries to the Takings 
Clause in State constitutions. Municipalities may also 
possess the authority to resolve any perceived injus-
tices that arise in circumstances akin to those here. 

*  *  * 
The reckless actions of a fugitive and, conse-

quently, the necessary and reasonable actions of law 
enforcement officers caused Pena to suffer a personal 
loss. The Takings Clause, however, provides Pena no 
remedy. As understood at the time of the Founding, 
and as centuries of precedent confirm, when law en-
forcement officers destroy or damage private property 
in the necessary and reasonable defense of public 
safety, such destruction is exempt from the scope of 
the federal Takings Clause. Pena therefore fails to 
state a Takings Clause claim under the U.S. Constitu-
tion. 

AFFIRMED.

 
damages under the Act based on damage caused by the backfire. 
See Esquivel v. United States, 21 F.4th 565, 576 (9th Cir. 2021).   
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FRIEDLAND, Circuit Judge, concurring in the judg-
ment: 

Although I agree with the majority that Pena does 
not state a Takings Clause claim, I would reach that 
conclusion for a different reason. As the Supreme 
Court has instructed, before analyzing whether com-
pensation for a taking of property is required by his-
tory and tradition, we must begin with the “logically 
antecedent inquiry” into whether property has been 
taken at all. Lucas v. S.C. Coastal Council, 505 U.S. 
1003, 1027 (1992). Following that methodology, I 
would hold that the Los Angeles police’s actions fell 
under the search-and-arrest privilege that serves as a 
background limitation on all property rights, includ-
ing Pena’s here, so no property right was infringed at 
all and, accordingly, no compensation is owed.1 

 
1 The majority argues that Customer Co. v. City of Sacramento, 
895 P.2d 900 (Cal. 1995) forecloses this result. Maj. Op. at 7 n. 
5. I disagree. It is true that the California Supreme Court de-
scribed the plaintiff—who experienced similar law enforcement 
conduct to Pena—as a “property owner,” and resolved the issue 
on the scope of the state constitution rather than on the scope of 
property rights. Id. at 915. But the California Supreme Court 
had no obligation to follow Lucas’s instruction about which ques-
tion is antecedent. And the California Supreme Court’s language 
suggests that it was using the word “property” to refer to mate-
rial or tangible objects rather than to the rights of an owner (or 
limits thereon) . Property, Black’s Law Dictionary (12th ed. 2024) 
(describing how the word “property” can refer to multiple con-
cepts, including “the rights in a valued resource such as land, 
chattel, or an intangible . . . a ‘bundle of rights,’” or an “external 
thing over which the rights of possession, use, and enjoyment are 
exercised”); Wesley Newcomb Hohfeld, Some Fundamental Le-
gal Conceptions as Applied in Judicial Reasoning, 23 Yale L. J. 
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“[B]efore deciding whether the government has 
taken a property interest, we first must determine 
whether any property interest exists.” S. Cal. Edison 
Co. v. Orange Cnty. Transp. Auth., 96 F.4th 1099, 
1104 (9th Cir. 2024), cert. denied, 145 S. Ct. 1310 
(2025). In Lucas v. South Carolina Coastal Council, 
505 U.S. 1003 (1992), the Supreme Court explained 
that takings jurisprudence “has traditionally been 
guided by the understandings of our citizens regard-
ing the content of, and the State’s power over, the 
‘bundle of rights’ that they acquire when they obtain 
title to property.” Id. at 1027. The Court further ex-
plained in Cedar Point Nursery v. Hassid, 594 U.S. 
139 (2021), that “many government-authorized phys-
ical invasions will not amount to takings because they 
are consistent with longstanding background re-
strictions on property rights.” Id. at 160. The Court 
noted that those background restrictions “encompass 
traditional common law privileges to access private 
property.” Id. at 160. In other words, if the common 
law traditionally allows a government-authorized 
physical invasion, then the owner’s property rights do 
not include the right to prevent that physical inva-
sion, and the invasion therefore cannot constitute a 
taking of property without just compensation. 

As one example of a traditional common law priv-
ilege that limits property rights, the Supreme Court 
in Cedar Point cited the privilege “to enter property to 

 
16, 21-22 (1913) (“Frequently there is a rapid and fallacious shift 
from the one meaning [of property] to the other. At times, also, 
the term is used in such a ‘blended’ sense as to convey no definite 
meaning whatever.”). As I read it, the court did not reckon in 
Customer Co. with the scope of background restrictions on prop-
erty rights.   
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effect an arrest or enforce the criminal law under cer-
tain circumstances.” Id. at 161. The Court explained 
that an entry of that type would not be a taking, pro-
vided that the entry is reasonable and consistent with 
the Fourth Amendment and state law, because “a 
property owner traditionally had no right to exclude 
an official engaged in” such conduct. Id. The entry 
therefore “cannot be said to take any property right 
from landowners.” Id. 

Courts have recognized that common law search-
and-arrest privilege for more than two centuries. 
Early state court cases, for example, held that police 
officers who conducted searches or arrests pursuant 
to valid warrants were not liable to property owners 
for any resulting damage. See, e.g., Sandford v. Nich-
ols, 13 Mass. 286, 288-89 (1816) (explaining that if of-
ficers forcibly entered the plaintiff’s home under a 
lawful warrant, they would not be liable for trespass); 
Bell v. Clapp, 10 Johns. 263, 265-66 (N.Y. Sup. Ct. 
1813) (per curiam) (holding that officers executing a 
valid search warrant who forcefully opened the door 
to a home and seized stolen goods “in as peaceable a 
manner as possible” were not liable for trespass); 
Kelsy v. Wright, 1 Root 83, 84 (Conn. Super. Ct. 1783) 
(holding that an officer who had a valid warrant to 
arrest a fugitive was not liable for breaking down the 
fugitive’s door and entering his house where the of-
ficer had “good reason” to believe that the fugitive was 
inside); see also Slaybaugh v. Rutherford County, 114 
F.4th 593, 599-601 (6th Cir. 2024) (discussing the his-
tory of the search-and-arrest privilege), cert. denied, 
145 S. Ct. 1959 (2025). 
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The Restatement (Second) of Torts accordingly 
recognizes the privilege “to enter land in the posses-
sion of another” to make an arrest for a criminal of-
fense, recapture a person previously arrested, or pre-
vent someone from committing a serious crime. Re-
statement (Second) of Torts §§ 204-205 (Am. L. Inst. 
1965). That privilege carries with it the privilege to 
break and enter a building and use force against oth-
ers, if reasonably believed to be necessary. Id. §§ 212-
213. 

The search-and-arrest privilege, however, does not 
exempt all police searches and arrests from liability. 
As Cedar Point and the common law recognize, the 
search and arrest must be lawful (including under the 
Fourth Amendment). See Cedar Point, 594 U.S. at 
161; Restatement (Second) of Torts § 204 cmt. g. And 
the officers conducting the search and arrest must 
“reasonably believe[]” that the person sought is on the 
land being entered. Restatement (Second) of Torts § 
204. Further, officers may be liable for damage to 
property if they “unreasonably exercise[]” the privi-
lege by intentionally or negligently causing unneces-
sary harm to the land or chattels on it. Id. §§ 214 cmt. 
a, 204 cmt. g; see also United States v. Ramirez, 523 
U.S. 65, 71 (1998) (“Excessive or unnecessary destruc-
tion of property in the course of a search may violate 
the Fourth Amendment.”). 

The police’s intrusion on Pena’s shop falls within 
the search-and-arrest privilege and thus within a 
“pre-existing limitation” on Pena’s property rights. 
Lucas, 505 U.S. at 1028. Pena alleges that after the 
fugitive had barricaded himself in Pena’s shop, the po-
lice sought to capture and arrest the fugitive by firing 
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tear gas canisters into the shop in an attempt to sub-
due him before they eventually entered the shop. The 
police’s entry to Pena’s land is thus plainly an entry 
to make an arrest for a criminal offense. See Restate-
ment (Second) of Torts § 204. And Pena does not dis-
pute that the police’s entry was lawful, or that the po-
lice’s actions (including the destruction of his shop 
equipment) were reasonable and necessary for the 
purpose of arresting the fugitive. I would therefore 
rely on the privilege to reject Pena’s claim at the first 
step of the analysis, holding only that the background 
restriction on property rights means no taking oc-
curred. 

The majority frames its public safety exception as 
falling within the necessity exception that courts have 
long understood as limiting the Takings Clause, but 
the cases the majority relies upon did not actually cre-
ate an exception for circumstances like Pena’s. The 
majority relies heavily on Respublica v. Sparhawk, 1 
U.S. (1 Dall.) 357 (Pa. 1788), which held that Con-
gress did not owe just compensation for seizing flour 
to prevent it from falling into enemy hands during the 
Revolutionary War. Id. at 363. The court in Sparhawk 
emphasized, however: “The transaction, it must be re-
membered, happened flagrante bello [during a state 
of war]; and many things are lawful in that season, 
which would not be permitted in a time of peace. The 
seizure of the property in question, can, indeed, only 
be justified under this distinction.” Id. at 362 (empha-
sis added). Sparhawk thus expressly relied on the fact 
that the country was in a state of war, and the gov-
ernment’s uncompensated seizure of private property 
was justified only by its need to protect the property 
from enemy forces. And the only Supreme Court cases 
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I am aware of that have followed Sparhawk’s reason-
ing—and the only ones cited by the majority—also 
originated in wartime contexts. See United States v. 
Caltex (Philippines), Inc., 344 U.S. 149, 155 (1952) 
(holding that the government was not required to pay 
for oil terminals destroyed during a military invasion 
because doing so was necessary to prevent the enemy 
from gaining any strategic value from them); United 
States v. Pac. R.R., 120 U.S. 227, 234 (1887) (explain-
ing that “[f]or all injuries and destruction which fol-
lowed necessarily” from the Civil War armies’ opera-
tions, “no compensation could be claimed from the 
government”). I do not think those cases established 
a general public safety exception that would apply to 
the actions of domestic law enforcement here, which 
were undertaken in a time of peace to protect against 
a domestic criminal.2 By contrast, the search-and-ar-
rest privilege is already well-enumerated in common 
law and Fourth Amendment doctrine, so its applica-
tion in the Takings Clause context would be clear. See 
Slaybaugh, 114 F.4th at 604 (explaining that the 
search-and-arrest privilege “is rooted in the common 
law, has been long recognized in our court system as 
a defense to trespass claims, and maps neatly onto our 
caselaw holding that persons who suffered an 

 
2 The passage from Emmerich de Vattel’s The Law of Nations, 
upon which the majority relies, was also clearly focused on war-
time. The excerpted paragraph begins with a question, “Is the 
state bound to indemnify individuals for the damages they have 
sustained in war?” and falls within a chapter discussing the 
“Right of Private Persons in War.” Emmerich de Vattel, The Law 
of Nations 402 (London, G.G. and J. Robinson ed. 1797) (empha-
sis added), https://babel.hathitrust.org/cgi/pt?id=hvd.3204410-
5475818&seq=500.  
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unreasonable search or seizure may be entitled to 
damages under the Fourth Amendment”).   

Recognizing the search-and-arrest privilege as a 
background limitation on property rights also does 
not conflict with the Taking Clause’s overarching pur-
pose “to bar Government from forcing some people 
alone to bear public burdens which, in all fairness and 
justice, should be borne by the public as a whole.” 
Armstrong v. United States, 364 U.S. 40, 49 (1960) 
(emphasis added). Here, it was not the government’s 
choice to select Pena’s store as the place the fugitive 
would hide and need to be arrested. Instead, the fugi-
tive chose Pena’s store to hide in, and the police re-
sponded to the crime without making a choice that 
Pena should incur the costs of the arrest. In that 
sense, it was the fugitive who forced Pena to bear a 
public burden, not the government—and, again, Pena 
has not argued that the police’s actions were unrea-
sonable or unnecessary to effect the arrest once the 
fugitive was inside the store. 

I offer two additional thoughts on the methodolog-
ical differences between my concurrence and the ma-
jority. First, relying on background limitations on 
property rights correctly places the burden on the gov-
ernment to demonstrate the existence of such limits, 
not on the plaintiff to show historical examples of 
compensation in similar circumstances. See Lucas, 
505 U.S. at 1031 (describing how on remand, “South 
Carolina must identify background principles of nui-
sance and property law” (emphasis added)). Yet the 
majority, citing a case discussing the Due Process 
Clause rather than the Takings Clause, penalizes the 
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plaintiff for history’s silence. Maj. Op. at 21 (citing 
Culley v. Marshall, 601 U.S. 377, 392 (2024)). 

Second, a focus on background limitations on prop-
erty rights allows the Takings Clause to account for 
evolving realities of property ownership. History and 
precedent are of course essential to understanding the 
Takings Clause, but the focus of Takings Clause anal-
ysis is on the scope of property rights as they existed 
at the time the owner acquired title to the property 
that was allegedly taken. Lucas, 505 U.S. at 1029 (de-
scribing how a background restriction must “inhere in 
the title itself”). Focusing too heavily on just compen-
sation at the Founding could cause courts to fail to 
recognize that the Takings Clause does not bind us to 
any one era’s understanding of “property.” 

Because I agree with the majority that Pena fails 
to state a takings claim but think that the search-and-
arrest privilege would be a better-supported and more 
straightforward ground on which to dismiss the 
claim, I concur only in the judgment. 
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On March 29, 2024, Defendant City of Los An-
geles (“Defendant”) filed a Request for Entry of Judg-
ment in Light of Court’s Order Denying Plaintiff’s Mo-
tion for Partial Summary Judgment (“Request”). On 
April 1, 2024, Plaintiff Carlos Pena (“Plaintiff”) filed 
his Statement Regarding Defendant’s Request for En-
try of Judgment (“Statement”). Pursuant to Rule 78 of 
the Federal Rules of Civil Procedure and Local Rule 
7-15, the Court finds that this matter is appropriate 
for decision without oral argument. After considering 
the moving and opposing papers, and the arguments 
therein, the Court rules as follows: 

In its Request, Defendant seeks to have the 
Court enter judgment “on its behalf in this action and 
the case be ordered dismissed.” Request, 2:5-6. De-
fendant argues that Plaintiff cannot maintain his 
claim for the taking of private property without just 
compensation in violation of the Fifth Amendment 
pursuant to 42 U.S.C. § 19831, which is the only claim 
alleged in the Complaint, based on the Court’s conclu-
sion in its Order Denying Plaintiff’s Motion for Partial 
Summary Judgment (filed March 25, 2024; Docket 
No. 55) (“March 25, 2024 Order”). Specifically, De-
fendant argues that Plaintiff cannot maintain his 
claim based on the Court’s conclusion that “because 
the damage to Plaintiff’s show was caused by the 
LAPD SWAT team’s use of police power that Plaintiff 
concedes was reasonable, it did not constitute a tak-
ing for purposes of the Fifth Amendment.” 

 
1 In the Complaint, Plaintiff mistakenly cites to 28 

U.S.C. § 1983 instead of 42 U.S.C. § 1983. 
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In his Statement, Plaintiff states that “[g]iven 
the substance of the ruling [in the March 25, 2024 Or-
der], Plaintiff agrees that entry of final judgment on 
behalf of the Defendant is appropriate so that Plain-
tiff may file a notice of appeal.” Statement, 1:28-2:2. 

Accordingly, in light of the parties’ agreement 
that final judgment should be entered in favor of De-
fendant, Defendant’s Request is GRANTED. The 
parties are ordered to meet and confer and agree on a 
joint proposed Judgment which is consistent with this 
Order. The parties shall lodge the joint proposed 
Judgment with the Court on or before April 9, 2024. 

IT IS SO ORDERED. 
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On February 26, 2024, Plaintiff Carlos Pena 
(“Plaintiff”) filed a Motion for Partial Summary Judg-
ment (“Motion”). On March 4, 2024, Defendant City fo 
Los Angeles (“Defendant”) filed its Opposition. On 
March 11, 2024, Plaintiff filed a Reply. Pursuant to 
Rule 78 of the Federal Rules of Civil Procedure and 
Local Rule 7-15, the Court found the matter appropri-
ate for submission on the papers without oral argu-
ment. The matter was, therefore, removed from the 
Court’s March 25, 2024 hearing calendar and the par-
ties were given advance notice. After considering the 
moving, opposing, and reply papers, and the argu-
ments therein, the Court rules as follows: 

 
I. Factual and Procedural Background1 

 
Plaintiff has owned and operated NoHo Print-

ing & Graphics for over thirty years, and Plaintiff’s 
shop has been located at 5009 Lankershim Boulevard, 
North Hollywood, California for approximately thir-
teen years.2 On August 3, 2022, Plaintiff was working 
at his shop when he heard a commotion outside and 
opened the door to see what was happening. Plaintiff 
discovered that a fugitive was being pursued by law 

 
1 The facts of this case are largely undisputed. To the ex-

tent that the Court has relied on evidence to which the parties 
have objected, the Court has considered and overruled those ob-
jections. As to the remaining objections, the Court finds that it 
is unnecessary to rule on those objections because the disputed 
evidence was not relied on by the Court. 

2 Plaintiff did not own the building where his shop was lo-
cated. Instead, Plaintiff had a month-to-month lease with the 
property owner. 
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enforcement officers, who had their weapons drawn.3 
In an attempt to evade the authorities, the fugitive 
assaulted Plaintiff, forced his way into Plaintiff’s 
shop, and violently forced Plaintiff out of his shop. 
The fugitive then barricaded himself inside. 

The law enforcement officers on the scene set 
up a perimeter. At approximately 4:20 p.m., the 
LAPD SWAT team arrived at the scene and the LAPD 
Crisis Negotiation Team, which works in connection 
with the SWAT team, attempted to negotiate the fu-
gitive’s surrender for approximately one to two hours. 
The fugitive did not respond to those efforts. The 
LAPD SWAT Team declared an impasse and deployed 
chemical munitions (a total of twenty-five rounds of 
gas canisters containing tear gas and pepper spray 
that were deployed in three different phases through-
out the four adjoining businesses)4 between approxi-
mately 7:08 p.m. and 7:54 p.m., in an attempt to ap-
prehend the fugitive. Specifically, the LAPD SWAT 
Team’s “SWAT After Action Report” states that: 

Tactics were employed with the deploy-
ment of multiple phases of chemical mu-
nitions, without any response or indica-
tion that the suspect was affected. The 
concern rose that the suspect could ac-
cess any business within the structure 

 
3 The United States Marshals Fugitive Task Force and the 

Los Angeles Police Department (“LAPD”) were attempting to ap-
prehend the fugitive, who was armed and wanted on both federal 
and state charges. 

4 Plaintiff’s shop was one of four separate but adjoining busi-
nesses that shared attic space. 
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from the attic space. We began physically 
clearing the businesses and deploying 
chemical munitions into the attic spaces 
above the business. We then entered the 
attic crawl space. Within the attic we 
cleared to the point where the attic ap-
pear undisturbed and unable to progress 
past the HVAC equipment. To ensure 
the remaining parts were clear, we in-
serted a pole camera into the ceiling of 
the unsearched areas and could not de-
tect any evidence of the suspect's pres-
ence. 

Based on the search of the businesses and the 
shared attic space, the LAPD SWAT team determined 
that the fugitive had escaped, or was “gone on arri-
val.”5 According to Plaintiff, he was told he could re-
enter his shop at approximately 2:30 a.m., on August 
4, 2022. 

According to Plaintiff, the damage to his shop 
was extensive and is not covered by insurance. The de-
ployment of the chemical munitions caused damage to 
the walls, doors, roof, and windows of Plaintiff’s shop. 
In addition, the tear gas and pepper spray permeated 
the entire shop, which Plaintiff claims caused addi-
tional damage to his shop, his printing equipment, 
and his inventory, and rendered his shop 

 
5 According to Plaintiff, it was approximately thirteen hours 

from the time the fugitive barricaded himself in Plaintiff’s shop 
until law enforcement officers determined that the fugitive had 
escaped. Complaint, ¶ 27. Members of the Marshals Fugitive 
Task Force remained on scene until it was finally determined 
that the fugitive had escaped. 
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uninhabitable until Plaintiff had it cleaned by a haz-
ardous materials team. Despite the damage, Plaintiff 
concedes that the LAPD SWAT team acted reasonably 
in attempting to apprehend the fugitive and “that the 
public good required the destruction of his shop.” Com-
plaint, ¶¶ 5 and 53. In addition, Plaintiff has stated 
that “[he does] not fault the City’s police officers for 
acting in the public’s interest.” Declaration of Carlos 
Pena in Support of Plaintiff’s Partial Motion for Sum-
mary Judgment (Docket No. 51-1), ¶ 24. 

On October 6, 2022, Plaintiff submitted a claim 
seeking compensation for his losses to the United 
States Marshals Service. On November 15, 2022, the 
Marshals Service denied Plaintiff’s claim. The Mar-
shals Service concluded that there was “no negligence 
by any USMS employee” and the “USMS employees 
were not responsible for the damage done to any prop-
erty that you allegedly own.” The Marshals Service 
also stated that Plaintiff “should pursue [his] claim 
directly with Los Angeles Police Department SWAT.” 
Plaintiff filed two claims with Defendant – on August 
12, 2022 and on January 3, 2023 – seeking compensa-
tion for his losses. In addition, on June 30, 2023, 
Plaintiff’s attorney sent a letter to the Los Angeles 
City Attorney seeking compensation for Plaintiff. De-
fendant has never denied or otherwise responded to 
Plaintiff’s claims. Because Plaintiff has been unable 
to afford to repair and replace his shop and his print-
ing equipment, Plaintiff has been operating his busi-
ness out of his garage using a donated, second-hand 
printer. As a result, Plaintiff claims that he has lost 
and continues to lose considerable income and busi-
ness value. 
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On July 19, 2023, Plaintiff filed a Complaint for 
Compensatory Damages (“Complaint”) against De-
fendant, alleging a claim for the taking of private 
property without just compensation in violation of the 
Fifth Amendment pursuant to 42 U.S.C. § 1983.6 

I.  Legal Standard 
 

Summary judgment is proper where “the mo-
vant shows that there is no genuine dispute as to any 
material fact and the movant is entitled to judgment 
as a matter of law.” Fed. R. Civ. P. 56(a). The moving 
party has the burden of demonstrating the absence of 
a genuine issue of fact for trial. See Anderson v. Lib-
erty Lobby, Inc., 477 U.S. 242, 256 (1986). Once the 
moving party meets its burden, a party opposing a 
properly made and supported motion for summary 
judgment may not rest upon mere denials but must 
set out specific facts showing a genuine issue for trial. 
Id. at 250; Fed. R. Civ. P. 56(c), (e). In particular, 
when the non-moving party bears the burden of prov-
ing an element essential to its case, that party must 
make a showing sufficient to establish a genuine issue 
of material fact with respect to the existence of that 
element or be subject to summary judgment. See Ce-
lotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). 

An issue is genuine if evidence is produced that 
would allow a rational trier of fact to reach a verdict 
in favor of the non-moving party. Anderson, 477 U.S. 
at 248. The Court must assume the truth of direct ev-
idence set forth by the opposing party. See Hanon v. 

 
6 In the Complaint, Plaintiff mistakenly cites to 28 U.S.C § 

1983 instead of 42 U.S.C. § 1983. 
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Dataproducts Corp. 976 F.2d 497, 507 (9th Cir. 1992). 
However, where circumstantial evidence is presented, 
the Court may consider the plausibility and reasona-
bleness of inferences arising therefrom. See Anderson, 
477 U.S. at 249-50; TW Elec. Serv., Inc. v. Pacific Elec. 
Contractors Ass’n, 809 F.2d 626, 631-32 (9th Cir. 
1987). In that regard, “a mere ‘scintilla’ of evidence 
will not be sufficient to defeat a properly supported 
motion for summary judgment; rather, the nonmov-
ing party must introduce some ‘significant probative 
evidence tending to support the complaint.’” Summers 
v. Teichert & Son, Inc., 127 F.3d 1150, 1152 (9th Cir. 
1997). 

In ruling on a summary judgment motion, “the 
judge’s function is not himself to weigh the evidence 
and determine the truth of the matter but to deter-
mine whether there is a genuine issue for trial.” An-
derson, 477 U.S. at 249. “Credibility determinations, 
the weighing of the evidence, and the drawing of le-
gitimate inferences from the facts are jury functions . 
. ..” Id. at 255. 

III.  Discussion 

In his Motion, Plaintiff argues that he is enti-
tled to summary judgment on the issue of liability on 
his sole claim for the taking of private property with-
out just compensation in violation of the Fifth Amend-
ment pursuant to 42 U.S.C. § 1983. Specifically, 
Plaintiff argues that the Supreme Court has consist-
ently held that when the government intentionally 
destroys private property for public purposes, it is a 
taking. As a result, Plaintiff argues that he is entitled 
to compensation for the property damage caused by 
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Defendant on August 3, 2022, when members of the 
LAPD SWAT team attempted to apprehend the fugi-
tive that was barricaded inside of Plaintiff’s shop. In 
its Opposition, Defendant argues that Plaintiff is not 
entitled to summary judgment on his claim because 
the Fifth Amendment does not create a right to recov-
ery for property damage resulting from the exercise of 
police power. Specifically, Defendant argues that 
Plaintiff’s claim for the taking of private property 
without just compensation in violation of the Fifth 
Amendment fails as a matter of law pursuant to 
Baker v. City of McKinney, Texas, 84 F.4th 378 (5th 
Cir. 2023), rehearing en banc denied, 93 F.4th 251 (5th 
Cir. 2024), and Lech v. Jackson, 791 Fed. App'x 711, 
717 (10th Cir. 2019), cert. denied, 141 S.Ct. 160 
(2020). 

A. The Takings Clause of the Fifth 
Amendment 

The Takings Clause of the Fifth Amendment, 
which is applicable to the states through the Four-
teenth Amendment, provides that “private property 
[shall not] be taken for public use, without just com-
pensation.” U.S. Const. amend. V. Historically, the 
Supreme Court has recognized that, “when the gov-
ernment physically acquires private property for a 
public use, the Takings Clause imposes a clear and 
categorical obligation to provide the owner with just 
compensation.” Cedar Point Nursery v. Hassid, 594 
U.S. 139, 147 (2021) (citing Tahoe-Sierra Pres. Coun-
cil, Inc. v. Tahoe Reg'l Plan. Agency, 535 U.S. 302, 322 
(2002)). Specifically, the Supreme Court has found 
that physical takings requiring compensation occur 
when the government uses the power of eminent 
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domain to formally condemn a property, when it takes 
physical possession of property without acquiring ti-
tle to it, or when it “occupies property – say, by recur-
ring flooding as a result of building a dam.” Id. (cita-
tions omitted). These types of takings are subject to a 
“simple, per se rule: The government must pay for 
what it takes.” Id. 

 
B. Plaintiff Is Not Entitled to Summary 

Judgment on the Issue of Liability 

The Court concludes that Plaintiff is not enti-
tled to summary judgment on his sole claim for the 
taking of private property without just compensation 
in violation of the Takings Clause of the Fifth Amend-
ment. Specifically, based on the relevant authorities 
discussed below, the Court concludes that the LAPD 
SWAT team’s actions in attempting to apprehend the 
fugitive who barricaded himself inside Plaintiff’s 
shop, which resulted in extensive damage to Plain-
tiff’s shop, constituted a valid use of police power and 
did not constitute a taking for purposes of the Fifth 
Amendment. See, e.g., Slaybaugh v. Rutherford 
County, Tennessee, __ F.3d __, 2023 WL 5498052 
(M.D. Tenn. Aug. 24, 2023) (concluding that damage 
to the home was not a taking that triggered the right 
to compensation under the Fifth Amendment where 
police officers caused substantial damage to the plain-
tiffs’ home while apprehending and arresting the 
plaintiffs’ adult son for homicide). Because no taking 
occurred, “as unfair as it seems,” Defendant has no 
responsibility to compensate Plaintiff. Id. As the 
Tenth Circuit observed in Ostipow v. Federspiel: 

 



53a 

Governments seize property for different 
reasons, utilizing different theories of 
power. When a government commits a 
taking for public use, it does so under its 
civil, eminent domain powers. [How-
ever], [g]overnments also seize property 
utilizing their police powers, which are 
criminal in nature. Indeed, it is well set-
tled that a state's seizing and retaining 
property as part of a criminal investiga-
tion is not a “taking” for a “public pur-
pose” under the Fifth Amendment, and 
thus does not give rise to a claim for just 
compensation. 

Ostipow v. Federspiel, 824 Fed. Appx. 336 (6th Cir. 
2020) (citing Bennis v. Michigan, 516 U.S. 442, 452-53 
(1996) and AmeriSource Corp. v. United States, 525 
F.3d 1149, 1155 (Fed. Cir. 2008)). In Ostipow, police 
officers found marijuana growing in a house owned by 
the plaintiffs but occupied by their son. The police of-
ficers seized items purportedly connected to drug 
manufacturing and pursued civil forfeiture against 
those items as well as the house. The plaintiffs spent 
the next eight years asserting their right to the seized 
property, ultimately obtaining a favorable judgment. 
When the judgment was not satisfied immediately, 
they filed suit in federal court, asserting a myriad of 
claims, including a takings claim under the Fifth 
Amendment. Id. at 338-39. The Sixth Circuit affirmed 
the trial court’s dismissal of the takings claim. Alt-
hough the Sixth Circuit observed that the claim “ha[d] 
the feel of a taking” because “the government came to 
their home, took their property, sold it, and have yet 
to compensate [them],” the Sixth Circuit concluded 
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that on “closer inspection,” the plaintiffs’ takings 
claim did not “quite match up with traditional Tak-
ings Clause jurisprudence.” Id. at 341. Instead, be-
cause the plaintiffs’ property was “seized pursuant to 
uncontested warrants authorizing the search and sei-
zure of property believed to be involved in drug man-
ufacturing,” the Sixth Circuit concluded that the 
plaintiffs’ property had been seized pursuant to a law-
ful use of police power, and not eminent domain. Id. 

In addition, the recent decisions in Baker v. City 
of McKinney, Texas, 84 F.4th 378 (5th Cir. 2023), re-
hearing en banc denied, 93 F.4th 251 (2024), and Lech 
v. Jackson, 791 Fed. App'x 711, 717 (10th Cir. 2019), 
cert. denied, 141 S.Ct. 160 (2020), which are factually 
similar to the instant case, support the conclusion that 
the damage to Plaintiff’s shop does not constitute a 
taking under the Fifth Amendment. In Baker, the 
homeowner’s daughter called the police department to 
report that an armed fugitive had entered the home-
owner's house with a teenage girl and requested to 
hide his car in the garage. See Baker v. City of McKin-
ney, Texas, 571 F. Supp. 3d 625, 629 (E.D.Tex. 2021). 
The fugitive eventually released the girl, who told po-
lice that the fugitive had seven firearms and refused 
to leave the house alive. Id. After further negotiations 
proved unsuccessful, the police tried to induce the fu-
gitive to leave the home by deploying tear gas. Id. 
When the deployment of tear gas proved unsuccessful, 
the police forcefully entered the home with a “tank-
like vehicle know as a Bear Cat,” and in the process 
the police ran over the backyard fence and broke down 
both the front door and the garage door, causing over 
$50,000 in damage. Id. at 629 and 637. Once inside, 
the police discovered that the fugitive had already 
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taken his own life. Id. The homeowner filed suit 
against the City of McKinney based on the Fifth 
Amendment Takings Clause, alleging that the police 
had caused extensive damage to her home. The home-
owner did not dispute that the police department's ac-
tions were a valid exercise of the state's police power, 
but argued that “exercises of the police power are sus-
ceptible to a takings analysis.” Id. The district court 
denied the City of McKinney’s motion to dismiss, and 
concluded that the homeowner had “plausibly alleged 
[that] the City's destruction of her home resulting 
from the exercise of its police power could amount to a 
taking” and that the City's refusal to compensate her 
for that damage “plausibly amounts to a Fifth Amend-
ment violation.” Id. at 637. The district court subse-
quently granted the homeowner’s motion for partial 
summary judgment, concluding that the City of 
McKinney was liable under the Fifth Amendment for 
taking the homeowner’s property without just com-
pensation when it refused to pay for the damage to her 
house. Baker v. City of McKinney, Texas, 601 F.Supp. 
3d 124 (E.D. Tex. 2022). The Fifth Circuit reversed the 
district court’s rulings and concluded that “as a matter 
of history and precedent, the Takings Clause does not 
require compensation for damaged or destroyed prop-
erty when it was objectively necessary for officers to 
damage or destroy that property in an active emer-
gency, to prevent imminent harm to persons,” which 
included “the hostage child,” “the officers who re-
sponded on the scene,” and “others in her residential 
community.” Baker, 84 F.4th at 379. 

Similarly, in Lech, the plaintiffs' home was ef-
fectively destroyed during police officers' arrest of an 
armed and dangerous criminal suspect who had 



56a 

broken into the home in order to evade capture. Lech, 
791 Fed. App'x at 713. In the course of the nineteen-
hour standoff between police and the suspect, includ-
ing hours of negotiations, the police officers used “in-
creasingly aggressive tactics” that ultimately ren-
dered the home uninhabitable. Id. The City of Green-
wood Village offered to help the plaintiffs with “tem-
porary living expenses” while they demolished and re-
built their home, but otherwise denied liability and 
declined to provide additional compensation. Id. The 
plaintiffs filed an action against the City of Green-
wood Village alleging a violation of their rights under 
the Fifth Amendment because the plaintiffs' home 
was destroyed without just compensation. The district 
court granted summary judgment in favor of the de-
fendants, distinguishing between the state's power 
under eminent domain to take private property for 
public use and its “police power, which allows [it] to 
regulate private property for the protection of public 
health, safety, and welfare,” concluding that the exer-
cise of police power never triggers the requirement of 
just compensation under the Fifth Amendment. Id. at 
714. The district court found that the apprehension of 
a criminal suspect fell within the scope of the state's 
police powers and, as a result, no taking occurred. Id. 
The Tenth Circuit affirmed the district court’s ruling, 
and observed that although the Supreme Court has 
never directly addressed the issue, the Supreme Court 
has previously implicitly recognized a distinction be-
tween a state’s power under eminent domain and its 
police power. Id.; see also Bennis v. Michigan, 516 U.S. 
442 (1996) (rejecting the plaintiff's Takings Clause 
claim arising from the state's forfeiture of a vehicle 
where a crime had been committed, without requiring 
the state to compensate the plaintiff, who shared 
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ownership of the car and was not implicated in crimi-
nal activity, because when the state acquires property 
“under the exercise of governmental authority other 
than the power of eminent domain,” the government 
is not “required to compensate the owner for [that] 
property”). Although acknowledging the unfairness of 
requiring the plaintiffs to bear the cost when they bore 
no fault in the criminal suspect's decision to take ref-
uge in their home, the Tenth Circuit held that “when 
the state acts pursuant to its police power, . . . its ac-
tions do not constitute a taking for purposes of the 
Takings Clause.” Id. The Tenth Circuit also held that 
although the “contours of the police power are difficult 
to discern,” the essential question was whether the 
state “control[led] the use of property by the owner for 
the public good,” as opposed to taking the property “for 
public use.” Id. at 718. The Tenth Circuit found that 
the plaintiffs' home “had become instrumental to 
criminal activity – it was serving as a hideout for a 
fugitive.” Id. (citation and internal quotation marks 
omitted). As a result, the Tenth Circuit concluded that 
“the damage caused in the course of arresting a fugi-
tive on plaintiffs' property was not a taking for public 
use, but rather it was an exercise of the police power,” 
and “so long as the government's exercise of authority 
was pursuant to some power other than eminent do-
main, then the plaintiff has failed to state a claim for 
compensation under the Fifth Amendment. The inno-
cence of the property owner does not factor into the 
determination.” Id. at 718-19. 

Moreover, beyond Baker and Lech, the Court 
concludes that the weight of authority indicates that 
claims based on damages caused by the government’s 
exercise of police power in the course of enforcing 
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criminal laws does not provide a basis for a taking 
claim under the Fifth Amendment. See, e.g., Johnson 
v. Manitowoc County, 635 F.3d 331, 333–34, 336 (7th 
Cir. 2011) (describing a takings claim as a “non-
starter” when damage to a landlord's home occurred 
as a result of actions taken under the state's police 
power); Acadia Tech., Inc. v. United States, 458 F.3d 
1327, 1331–32 (Fed. Cir. 2006) (collecting cases and 
dismissing a takings claim where the government 
seized property, failed to initiate forfeiture proceed-
ings for four years, ultimately agreed to dismiss the 
forfeiture action, but did not return the property until 
its only value was as scrap); see also AmeriSource 
Corp. v. United States, 525 F.3d 1149, 1150, 1153–54 
(Fed. Cir. 2008) (holding that no taking occurred 
where the government physically seized (and ulti-
mately “rendered worthless”) the plaintiff's pharma-
ceuticals “in connection with [a criminal] investiga-
tion” because “the government seized the pharmaceu-
ticals in order to enforce criminal laws”—an action the 
court found to fall well “within the bounds of the police 
power”) (citing Bennis v. Michigan, 516 U.S. 442, 443–
44 and 452–53 (1996)); Bachmann v. United States, 
134 Fed. Cl. 694, 696 (Fed. Cl. 2017) (holding that, 
“[w]hen private property is damaged incident to the 
exercise of the police power, such damage” – even 
when physical in nature – “is not a taking for the pub-
lic use, because the property has not been altered or 
turned over for public benefit”) (citing Nat'l Bd. of 
Young Men's Christian Ass'ns v. United States, 395 
U.S. 85, 92–93 (1969)). Instead, some courts have 
found that plaintiffs may have viable claims under the 
Fourth Amendment if the exercise of police power is 
unreasonable or out of proportion to the suspected 
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crimes.7 See, e.g., Denby v. City of Casa Grande, 668 
F.Supp. 3d 855 (D. Ariz. 2023) (noting that “Ninth Cir-
cuit and Supreme Court authority has made clear that 
‘unnecessarily destructive behavior, beyond that nec-
essary to execute a warrant effectively,’ may some-
times amount to a Fourth Amendment violation” and 
concluding that the defendants’ search of the plain-
tiff’s residence “was carried out in a manner which vi-
olated Plaintiff’s clearly established Fourth Amend-
ment right against unnecessary and excessive de-
struction of property”) (citing Liston v. County of Riv-
erside, 120 F.3d 965, 979 (9th Cir. 1997), and Dalia v. 
United States, 441 U.S. 238 (1979)); see also Lawmas-
ter v. Ward, 125 F.3d 1341 (10th Cir. 1997) (finding 
that the plaintiffs’ allegations that police officers left 
a pistol submerged in the dog's water bowl and spread 
cigar and cigarette ashes throughout his home and 
bedding in the course of executing a search of the 
plaintiff's home were sufficient to state a claim under 
the Fourth Amendment, but also finding that the 
plaintiff did not allege a taking in violation of the Fifth 
Amendment, even assuming the officers’ conduct was 
unreasonable); Johnson v. Manitowoc Cty., 635 F.3d 
331 (7th Cir. 2011) (rejecting the plaintiff's Fifth 
Amendment claim based on police officers' destruction 
of his home in executing a search warrant associated 
with a murder investigation where the plaintiff’s ten-
ant was a suspect on the basis that the “Takings 
Clause does not apply when property is retained or 

 
7 Plaintiff concedes that the LAPD SWAT team acted reason-

ably in attempting to apprehend the fugitive and “that the public 
good required the destruction of his shop.” As a result, it is clear 
that Plaintiff did not – and cannot – allege a claim for violation 
of his Fourth Amendment rights. 
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damaged as the result of the government's exercise of 
its authority pursuant to some power other than the 
power of eminent domain” but considering the plain-
tiffs' Fourth Amendment claim on the merits). 

Accordingly, because the damage to Plaintiff’s 
shop was caused by the LAPD SWAT team’s use of po-
lice power that Plaintiff concedes was reasonable, it 
did not constitute a taking for purposes of the Fifth 
Amendment. As a result, the Court must necessarily 
conclude that Plaintiff is not entitled to summary 
judgment on the issue of liability on his sole claim for 
the taking of private property without just compensa-
tion in violation of the Takings Clause of the Fifth 
Amendment. 

IV.  Conclusion  

For all the foregoing reasons, Plaintiff’s Motion 
is DENIED. 

IT IS SO ORDERED.
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CARLOS PENA, 
 

Plaintiff - Appellant, 
 

v. 
 

CITY OF LOS ANGELES, 
 

Defendant - Appellee. 
 

No. 24-2422 
 

D.C. No.  
2:23-cv-05821-JFW-
MAA 
Central District of 
California,  
Los Angeles 

 
ORDER 

 
Before: TALLMAN, FRIEDLAND, and BENNETT, 
Circuit Judges. 

Plaintiff-Appellant Pena filed a petition for 
panel rehearing and/or rehearing en banc on Decem-
ber 18, 2025. Dkt. 40. The Small Property Owners of 
San Francisco Institute and Owners Counsel of Amer-
ica moved for leave to file an amicus brief on Decem-
ber 23, 2025. Dkt. 41. The motion for leave to file an 
amicus brief is granted. 
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 The panel unanimously voted to deny the peti-
tion for panel rehearing. Judge Friedland and Judge 
Bennett voted to deny the petition for rehearing en 
banc, and Judge Tallman so recommended. The full 
court has been advised of the petition for rehearing en 
banc, and no judge of the court has requested a vote 
on whether to rehear the matter en banc. Fed. R. App. 
P. 40. 

The petition for panel rehearing and/or rehear-
ing en banc is DENIED.  
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ORDER DENYING DE-
FENDANT CITY OF LOS 
ANGELES’S MOTION FOR 
JUDGMENT ON THE PL-
EADINGS [filed 11/27/23; 
Docket No. 31] 
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On November 27, 2023, Defendant City of Los 
Angeles (“Defendant”) filed a Motion for Judgment on 
the Pleadings (“Motion”). On December 18, 2023, 
Plaintiff Carols Pena (“Plaintiff”) filed his Opposition. 
On December 22, 2023, Defendant filed a Reply. Pur-
suant to Rule 78 of the Federal Rules of Civil Proce-
dure and Local Rule 7-15, the Court found the matter 
appropriate for submission on the papers without oral 
argument. The matter was, therefore, removed from 
the Court’s January 8, 2024 hearing calendar and the 
parties were given advance notice. After considering 
the moving, opposing, and reply papers, and the argu-
ments therein, the Court rules as follows: 

I. Factual and Procedural Background 

On July 19, 2023, Plaintiff filed a Complaint for 
Compensatory Damages (“Complaint”) against De-
fendant, alleging a claim for the taking of private 
property without just compensation in violation of the 
Fifth Amendment pursuant to 42 U.S.C. § 1983.1 
Plaintiff owned and operated NoHo Printing & 
Graphics in North Hollywood, California for over 
thirty years. In his Complaint, Plaintiff alleges that 
on August 3, 2022, a fugitive who was being pursued 
by law enforcement officers forced his way inside of 
Plaintiff’s business in an attempt to evade the author-
ities. The fugitive then violently threw Plaintiff out of 
the business and barricaded himself inside. After a 
thirteen-hour standoff, the Los Angeles Police De-
partment (“LAPD”) SWAT team entered Plaintiff’s 
business in an attempt to capture the fugitive. The 

 
1 In the Complaint, Plaintiff mistakenly cites to 28 U.S.C. § 

1983 instead of 42 U.S.C. § 1983. 
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LAPD SWAT team fired dozens of tear gas canisters, 
which caused damage to the walls, doors, roof, and 
windows of Plaintiff’s business. In addition, the tear 
gas permeated the entire business, causing extensive 
damage. According to Plaintiff, the estimated cost of 
repairs exceeds $60,000, and is not covered by insur-
ance. Plaintiff alleges that he has sought compensa-
tion from Defendant, and Defendant not only failed to 
compensate him, but failed to even acknowledge his 
requests for compensation. 

II. Discussion 

In its Motion, Defendant seeks a order dismiss-
ing Plaintiff’s Complaint on the grounds that Plain-
tiff’s claim for the taking of private property without 
just compensation in violation of the Fifth Amend-
ment fails as a matter of law pursuant to Baker v. City 
of McKinney, Texas, 84 F.4th 378 (5th Cir. 2023), and 
Lech v. Jackson, 791 Fed. Appx. 711 (10th Cir. 2019). 
In the alternative, Defendants seeks a stay of this ac-
tion in the event that this Court concludes that a final 
resolution of the Baker action is necessary to decide 
this Motion. A petition for en banc review of the Fifth 
Circuit’s opinion in the Baker action is pending before 
the Fifth Circuit, and Defendant anticipates that af-
ter that petition is decided, the unsuccessful party 
will seek review in the United States Supreme Court. 
In his Opposition, Plaintiff argues that this Court is 
not bound to follow Baker and Lech and that Baker 
and Lech are wrongly decided. Plaintiff also argues 
that this case should not be stayed based on future 
decisions in the Baker action. 
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A. Defendant’s Motion for Judgment 
on the Pleadings is Denied 

Federal Rule of Civil Procedure 12(c) governs 
motions for judgment on the pleadings. See Fed. R. 
Civ. P. 12(c). “A Rule 12(c) motion is functionally iden-
tical to a motion pursuant to Fed. R. Civ. P. 12(b)(6).” 
Lonberg v. City of Riverside, 300 F. Supp. 2d 942, 945 
(C.D. Cal. 2004) (citing Dworkin v. Hustler Magazine, 
Inc., 867 F.2d 1188, 1192 (9th Cir. 1989)). “A judg-
ment on the pleadings is properly granted when, tak-
ing all the allegations in the pleading as true, the 
moving party is entitled to judgment as a matter of 
law.” Heliotrope General, Inc. v. Ford Motor Co., 189 
F.3d 971, 979 (9th Cir. 1999) (quoting Nelson v. City 
of Irvine, 143 F.3d 1196, 1200 (9th Cir. 1998)). As with 
motions brought pursuant to Rule 12(b)(6), in addi-
tion to assuming the truth of the facts plead, the court 
must construe all reasonable inferences drawn from 
those facts in the nonmoving party’s favor. See Lon-
berg, 300 F. Supp. 2d at 945; see also Wyler Summit 
Partnership v. Turner Broadcasting System, Inc., 135 
F.3d 658, 661 (9th Cir. 1998). “However, judgment on 
the pleadings is improper when the district court goes 
beyond the pleadings to resolve an issue; such a pro-
ceeding must properly be treated as a motion for sum-
mary judgment.” Hal Roach Studios, Inc. v. Richard 
Feiner & Co., Inc., 896 F.2d 1542, 1550 (9th Cir. 1990) 
(internal citations omitted). 

The Court finds the issues raised by Defendant 
in its motion for judgment on the pleadings are more 
appropriately resolved on a motion for summary judg-
ment. Accordingly, Defendant’s motion for judgment 
on the pleadings is denied. 
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B. Defendant Has Failed to Demon-
strate That It Is Entitled to a Stay 

The Court's power to stay its proceedings is “in-
cidental to the power inherent in every court to con-
trol the disposition of the causes on its docket with 
economy of time and effort for itself, for counsel, and 
for litigants.” Landis v. N. Am. Co., 299 U.S. 248, 254 
(1936). In exercising its discretion to grant or deny a 
stay of a pending action, courts should consider “com-
peting interests” that include “the possible damage 
which may result from the granting of a stay, the 
hardship or inequity which a party may suffer in be-
ing required to go forward, and the orderly course of 
justice measured in terms of the simplifying or com-
plicating of issues, proof, and questions of law which 
could be expected to result from a stay.” CMAX, Inc. 
v. Hall, 300 F.2d 265, 268 (9th Cir. 1962) (citing Lan-
dis, 299 U.S. at 254-55). In addition, “[a] stay should 
not be granted unless it appears likely the other pro-
ceedings will be concluded within a reasonable time 
in relation to the urgency of the claims presented to 
the court.” Leyva v. Certified Grocers of Cal. Ltd., 593 
F.2d 857, 864 (9th Cir. 1979). The proponent of a stay 
has the burden of proving that a stay is justified. Clin-
ton v. Jones, 520 U.S. 681, 708 (1997). 

The Court concludes that Defendant has failed 
to meet its burden of demonstrating that a stay is jus-
tified. Specifically, the Court concludes that a stay of 
this action pending resolution of the petition for hear-
ing en banc of the Fifth Circuit’s opinion in Baker v. 
City of McKinney, Texas, 84 F.4th 378 (5th Cir. 2023), 
and a possible Supreme Court review would result in 
an unreasonable delay and would not promote judicial 
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economy. The Court concludes that there is no cer-
tainty that either party in the Baker action will file a 
petition for a writ of certiorari after the Fifth Circuit 
rules on the pending petition for hearing en banc. In 
addition, even if a petition for a writ of certiorari is 
eventually filed in the Baker action, it is highly un-
likely that the Supreme Court will grant review. More 
importantly, as Plaintiff points out, the Fifth Circuit’s 
opinion in Baker v. City of McKinney, Texas, 84 F.4th 
378 (5th Cir. 2023), is not binding on this Court and, 
as a result, staying this action pending future deci-
sions in the Baker action will unnecessarily delay the 
resolution of this action. In addition, the Court con-
cludes that although the denial of a stay will not prej-
udice Defendant, a stay will greatly prejudice Plain-
tiff. According to Plaintiff, and it appears undisputed, 
the LAPD SWAT team caused extensive damages to 
his business on August 3, 2022, which has severely 
interfered with his ability to operate his business and 
earn a livelihood. Moreover, Defendant has failed to 
compensate Plaintiff for that damage, or even 
acknowledge his requests for compensation. To the 
extent Plaintiff is entitled to compensation for the 
purported damage caused by the LAPD SWAT team, 
a stay of this action will unnecessarily delay payment 
of that compensation. 

Accordingly, Defendant’s motion for a stay is 
denied. 
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C. Defendant’s Motion is Denied for 
Defendant’s Failure to File a Pro-
posed Statement of Decision 

The Court’s Standing Order, filed July 21, 2023 
(Docket No. 9), provides in relevant part: “Within two 
days of the deadline for filing the Reply, each party 
shall lodge a Proposed Statement of Decision, which 
shall contain a statement of the relevant facts and ap-
plicable law with citations to case law and the record.” 
Standing Order, § 5(f). Defendant failed to timely file 
and still has not filed the required Proposed State-
ment of Decision. 

Pursuant to Local Rule 7-12, “[t]he failure to 
file any required document, or the failure to file it 
within the deadline, may be deemed consent to the 
granting or denial of the motion . . . .” In addition, the 
Standing Order expressly provides that the “[f]ailure 
to lodge the Proposed Statement will result in the de-
nial or granting of the motion.” Standing Order, § 5(f). 
Accordingly, Defendant’s Motion is also denied for De-
fendant’s failure to file a Proposed Statement of Deci-
sion. 

III. Conclusion 

For all the foregoing reasons, Defendant’s Mo-
tion is DENIED. 

IT IS SO ORDERED. 
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APPENDIX F 
   JS-6 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
Carlos Pena 

 
Plaintiff(s), 

 
v. 

 
City of Los Angeles, 
California 

 
Defendant(s). 

 

Case No. 2:23-cv-05821 JFW 
(MAAx) 
Hon. John F. Walter, Ctrm 7A, 
1st Street  
Mag. Judge Maria A. Audero, 
Ctrm 880,8th Fl., 
Roybal 
 
PLAINTIFF CARLOS PE-
NA’S AND DEFENDANT 
CITY OF LOS ANGELES’S 
STIPULATED JUDGMENT 

 
In light of the Court’s March 25, 2024 Order 

Denying Plaintiff’s Motion for Partial Summary Judg-
ment (PACER Document 55), Plaintiff cannot main-
tain his 42 U.S.C. § 19831 claim under the Fifth 
Amendment to the U.S. Constitution for Taking of 
Private Property Without Just Compensation, which 
is the only claim alleged in the Complaint against De-
fendant City of Los Angeles. The parties have filed a 
proposed stipulated judgment to be entered by this 
Court in accordance with this Court’s minute order 
dated April 2, 2024. (Dkt. 59). 

 
1 Plaintiff mistakenly cites to 28 U.S.C. § 1983 in the Com-

plaint. 
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Accordingly, it is ordered and adjudged that 
judgment be entered on behalf of Defendant City of 
Los Angeles in this action. 

 
All future dates in this action are hereby va-

cated. 
 
 

IT IS SO ORDERED. 
 
DATED: April 3, 2024         /s/ John F. Walter 

THE HONORABLE  
JOHN F. WALTER 
UNITED STATES  
DISTRICT JUDGE 

 
 


