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“any … contract, or other instruments under which 
the plan is established or operated.” 29 U.S.C. 

binding foundational documents that govern a plan’s 

these governing contracts because they do not “pro-

the plan and benefits.”

tion of benefit claims is a “contract … under which 
the plan is established or operated” within the mean-





ERISA’s Statutory Scheme.





–

–

–

Hughes Salaried Retirees Action Comm. v. Adm’r of 

–
Kennedy v. Plan Adm’r for DuPont Sav. & Inv. Plan

–



Murphy v. Verizon Commc’ns, Inc.
App’x

Shaver v. Operating Eng’rs Local 428 Pension Tr. 

–

– –

U.S. Dep’t of Labor Fact Sheet

–



The Ninth Circuit’s memorandum decision (App., 
–

Ninth Circuit’s order denying rehearing en banc 
–

District of California’s findings of fact and conclu-
–

–

–

“in accordance with the documents and instruments 



governing the plan.” 29 U.S.C. §

runs the plan according to the “currently operative, 
governing plan documents,” and that the beneficiary 
can “determine exactly what his rights and obliga-
tions are” under them. 

–

this Court’s ERISA jurisprudence. In 
Plan Adm’r for DuPont Sav. & Inv. Plan
explicitly linked the fiduciary’s operational duty to 
act “in accordance with the documents and instru-
ments governing the plan” under § 1104(a)(1)(D) to 

ry scheme “is built around reliance on the face of 
written plan documents,” this Court confirmed that 
administrators must make those exact same “govern-
ing plan documents” available to beneficiaries. 

–

the administrator’s decisions are exactly the docu-

“The plan, in short, is at the center of ERISA.” 

Because the “administrator must act ‘in accordance 

plan’ insofar as they accord with the statute,” 



, 569 U.S. at 101. ERISA’s principal func-
tion to “protect contractually defined benefits” relies 
on enforcing the “plain contract terms” of the in-

beneficiary’s claims, this Court has all but held the 

–

—
—

scope of the TPAs’ delegated power, establish their 

– –
–



the plan’s operation, he specifically requested any 
“contract” or “third party administration agreement.” 

ing the plan’s operation were internal documents, ir-

compel production of the plan’s contracts. 

–

the fiduciaries’ roles, noting for example that the Col-
lective Health agreement “‘delegates’ authority to 
Collective Health to act as the Plan fiduciary.” App., 

contracts “relate[d] only to the manner in which the 
plan is operated,” the beneficiary had no right to see 

—even if the contract “attaches … the schedule 
of benefits.” App., 
Operating Eng’rs Local 428 Pension Tr. Fund

Salaried Retirees Action Comm. v. Adm’r of Hughes

“disclosure only of documents that ‘provide individu-



benefits.’” App., –
governed “the actual 

benefits to which Plan participants are entitled” but 
dismissed the beneficiary’s attempt to compel disclo-
sure, calling it “largely duplicative” of the summary.

. It also affirmed Netflix’s refusal to 
–

ern the plan’s administration, even where those con-

dependent statutory obligation to also disclose “the 

operated” upon written request is satisfied, thereby 

–

The references to “ER” and “SER” refer to the Excerpts of Rec-

– 470 (“

”).



scope of ERISA’s mandatory disclosure provision, 29 

holding that fiduciaries may withhold the plan’s gov-
erning contracts if they do not “provide individual 

benefits” comparable to that provided in a summary 

Circuit’s atextual approach as “unpersuasive” and 
“unsupported by the statutory language,” 

rejected the Ninth Circuit’s reasoning as neither 
“persuasive” nor “instructive.” 

alignment with this Court’s jurisprudence, the ques-

establishes or operates (“governs”) the plan. 



statute as requiring the disclosure of “all currently 
operative, governing plan documents”).

The decision below illustrates the Ninth Circuit’s 

fiduciaries’ roles and even acknowledged that one 

— —the court looked only to “what role 
they play for the beneficiary,” pursuant to 

–

that they are “contracts of the plan fiduciaries,” are 
“binding” on the fiduciaries, are “formal or legal doc-
uments under which a plan is set up or managed,” 
are “foundational documents,” “legally obligate” the 
administrator, or “determine the plan’s operation.” 

–



53, 60 (1st Cir. 1999). The First Circuit defines “oth-
er instruments” under § as the “formal le-
gal documents that underpin the plan” that “legally 
obligate” the administrator. While the court declined 

lines because the administrator “was not bound to 
use them,” it contrasted those non

–
“instruments” in §
such as “[a]greements and contracts” that “plainly 
set out rights and duties,” distinguishing them from 

reasoned that “the administrators and trustees are 
not bound by the report[s],” and such reports “are not 

” and do not “establish … the 

ies.” 

–
to encompass only “for-

or managed,” a result compelled by the “clear and 
unambiguous meaning of this statutory language.” 



and investment policies must be disclosed as “formal 
documents under which the [plan] is managed” and 
affirmed penalties for the administrator’s failure to 
furnish “contracts with … investment managers, and 
insurers of plan assets,” which the administrator did 

Murphy v. Verizon Commc’ns, Inc.
587 F. App’x 140, 144–

’s scope to the “for-
mal legal documents that govern a plan.” 
The court defined these as documents that “either 

governed.” 

guidelines were “binding on the plans” or had any 
“mandatory effect” regarding the definition of rights 



those that specify “how the plan is operated,” explic-

for “ministerial day day processing.” Applying 
, the court held that “other instru-

ments” must be limited to documents that, like the 
statute’s enumerated examples, concern the “terms 
and conditions” of the plan. 
instruments that “determine the plan’s operation” 

–

istration agreement is a “contract ‘under which the 
plan is established or operated’” subject to mandato-

plan’s operation by “establish[ing] [the insurer] as 

spective authority and obligations” of the parties. 

–
Eighth Circuit holds that “other instruments” means 
“only formal documents that establish or govern the 
plan,” not merely documents that evidence its day

n.3. Applying this standard, the court excluded “cor-

tive Committee,” “minutes,” and “written commun
cations” as merely “evidenc[ing] the day
ations of the [plan],” distinguishing them from the 



formal “governing plan documents” required to be 

–

administrative services agreement is a “contract ‘un-
der which the plan is established or operated’” sub-

–
that a document must “inform employees of their 
rights and obligations,” dismissing the Ninth Cir-
cuit’s contrary authority as neither “persuasive” nor 
“instructive.” 

–

“other instruments” to “formal legal instruments 
governing the plan,” excluding documents that are 

F.3d at 1295. The court explicitly identifies a “con-
tract between a group and an insurer” as a “contract 
… under which the plan was established or is oper-
ated” because it controls the plan’s operation and 

The Ninth Circuit’s rule does more than create a 

U.S. Dep’t of Labor Fact Sheet

’



“
”

, 489 U.S. 101, 110 (1989) (“[W]e have held 
that courts are to develop a ‘federal common law of 

plans.’”)
–

Due to the Ninth Circuit’s choice to go it alone, 

But it gets worse. The Ninth Circuit’s rule does 

ERISA’s Statutory Scheme.
As established, ERISA’s statutory framework re-

tension with this Court’s precedent, breaking 
ERISA’s carefully constructed statutory scheme.



the plan’s summaries are communicative documents 

By insulating the plan’s governing contracts from 

cause ERISA’s fiduciary duties are not mere sugges-
tions; they are considered the “highest known to the 
law.” 

cannot faithfully live up to ERISA’s disclosure 

—



served, PBMs act as “middlemen” that have “ac-

costs” and plan design. 

core “claims administration services,” including de-
termining “whether the prescribed drug was cov-
ered,” “whether the participant met his or her de-
ductible,” and “what the participant’s co
would be.” at 4351. They also control “utilization 
management,” deciding which drugs require prior 
authorization or “step therapy,” and can even force 
“non medical switching” of drugs for financial rea-

–

practices remain “extraordinarily opaque,” often uti-
lizing “spread pricing” models where they retain the 

–53, 4377. PBMs may even “recategorize rebates 
as fees to circumvent disclosure obligations.” 

inflated list prices, participants may “pay the full 
cost of the drug” while the PBM pockets the undis-

– –



Nor does the Department of Labor’s recent pro-

–

“information about the plan and benefits.” The Ninth 

circuits that enforce § 1024(b)(4)’s









court’s entry of $765 in statutory penalties in favor of 

1291. We affirm the district court’s con-

tional documents but vacate the district court’s entry 

Netflix’s corporate headquarters identifying himself 

19 pandemic, and Netflix’s 
Benefits Manager did not receive Zavislak’s request. 

up email to Netflix’s registered 

Section 104 provides, in relevant part, that “[t]he [Plan] ad-

instruments under which the plan is established or operated.” 



for Netflix’s alleged refusal to furnish the CAAs and 

uments in response to Zavislak’s request. However, 

review on appeal. In light of the parties’ agreement 

district court’s interpretation of Section 104 and the 



and review for clear error the district court’s factual 
findings as to the documents’ content. 

563 (2014). We review the district court’s penalties 

of Section 104 in line with the district court’s hold-

documents “that provide individual participants with 
information about the plan and benefits.” 72 F.3d 

those documents that permit “the individual partici-

—

have been entrusted.” 



Zavislak’s arguments to the contrary are unavail-

331 F. App’x 510 (9th Cir. 2009). 

ates “contracts” in the list of documents that may 

the beneficiary. 72 F.3d at 690. Zavislak’s reading of 
contradicts that decision’s own warnings 

lary Documents that he alleged were “instruments 
under which the plan is established or operated.” 

4. Finally, we reverse the district court’s award of 
$765 in penalties against Netflix. Under our circuit’s 



2021, “if the plan and responsible fiduciary act in 

es.” Emp. Benefits Sec. Admin., Disaster Relief No-

We therefore AFFIRM the district court’s conclu-



accordance with the Court’s June 7, 2024, Order granting in 
part Netflix’s motion to amend the Court’s calculation of dam-



ment Income Security Act of 1974 (“ERISA”) section 
1024(b)(4) (“Section 104”). Plaintiff 

Inc.’s (“Netflix”) health benefit plan, initiated this 

The Court heard the parties’ arguments and evi-

submissions of the parties’ proposed findings of fact. 
Having considered the parties’ submissions and evi-

Plan Sponsor and Administrator of the “Netflix, Inc. 
Health and Welfare Benefits Plan” (“the Plan”). Decl. 



of Dana Armanino ISO Netflix’s Mot. to Dismiss, or 
in the Alt. for Summ. J. (“Armanino Decl.”) ¶

(“Plaintiff” or “Zavislak”) is a beneficiary of the Plan 

employee. Def.’s Separate Statement ISO Def.’s Re-
ply MSJ; And in Opp’n to Pl.’s MSJ (“Undisputed 
Facts”) ¶

claims administrators (at times referred to as “carri-
er partners”) to administer its Plan. Decl. of O. 
Shane Balloun ISO Pls.’ Mot. to Exclude Expert 

Summ. J. (“Balloun MSJ Decl.”), Ex. 11 (“Armanino 
Dep.”) 34:25
Administrators, LLC (“Collective Health”) serves as 

12. Netflix’s claim administrators include An-

(“Anthem”), Delta Dental of California (“Delta Den-
tal”), and Vision Service Plan (“VSP”). 

Balloun MSJ Decl., Ex. 37 (“Wagner Report”) ¶



4. Collective Health is a provider of “administra-
tive, analytical, digital, and platform services” for 

plans. Balloun MSJ Decl., Ex. 19 (“BSA”) 1, ECF No. 
19. As Netflix’s third

information exchange with Netflix’s claims adminis-

22 (“[Netflix] funnel[s] things to Collective 

partners for us.”). Collective Health is responsible 

(“Nielsen Dep.”) 25:3
5. Netflix leases Anthem’s network of medical 

ferred to as, “prior authorization”). Nielsen Dep. 

ty, in which case Anthem’s medical management 

in Anthem’s medical policy. 

—



ministrative arrangement (“JAA”) that governs the 

19; Balloun MSJ Decl., Ex. 13 (“Nelson Dep.”) 56:24
13 (“Q: And when you adjudicate 

sponding benefits for that claim.”). For example, An-
them receives beneficiaries’ claims, prices them, and 

(“Stanek Lowe Dep.”) 14:5
Balloun MSJ Decl., Ex. 20 (“Delta Dental 

Agreement”), ECF No.

Balloun MSJ Decl., Ex. 15 (“Bass Dep.”) 9:14

Ex. 21 (“VSP Agreement”), ECF No.



C. Plaintiff’s ERISA Section 104 Request(s)

dressed to “Netflix, Inc.” at Netflix’s corporate head-

4. Among other things, Zavislak’s 

plan that he was a beneficiary of, “documents govern-

spective plan).” Am. Compl. ¶

10. In January 2021, Netflix’s Los Gatos office 

flix, did not receive Zavislak’s Section 104 request 

letter to Netflix’s registered agent for service of pro-



14. On February 17, 2021, Jon Hicks, Netflix’s in
house counsel, responded to Zavislak’s February 11 

Zavislak’s request was made, the 2021 documents 
“were still in process of being finalized.” Armanino 

of Dana Armanino ISO Def.’s Mot. for Summ. J. and 
Opp’n to Pl.’s Mot. for Summ. J. (“Second Armanino 
Decl.”) ¶

Zavislak with “all the documents” that were pulled 

• Netflix Inc.

Description, effective January 1, 2020 (“2020 
Adoption Agreement”);



• 2020 Collective Health Netflix HSA Summary 

• 2020 Delta Dental Summary Plan Descrip-

• 2020 VSP Vision Evidence of Coverage;
• 2021 Netflix Collective Health + Anthem HSA 

• 2021 Netflix Delta Dental Plan Summary; 

• 2021 Netflix VSP Plan Summary.

—
Hicks received Zavislak’s request for the three poli-

—
Zavislak’s email to Armanino and Carole Payne, an-

Decl. at 1, Ex. 7. Armanino replied: “I would think 



tion.” 

nal counsel that the plan number “3328649” listed 
with “Collective Health + Anthem STRM: 3328649” 
and “Delta Dental STRM: 3328649” refers to the 
“old” self

“3328649” plan number should have been deleted 

are “out of date and not relevant.” Balloun MSJ Decl. 
at 4, Ex. 7. The VSP “12130543” plan number listed 

Zavislak’s request for production of the three insur-

“documents referenced in that appendix are no long-

update the Adoption Agreement.” 



accused Netflix of failing to operate the Plan “in ac-

2021 benefit claims now being administered.” 

documents required by law and that “[t]here are no 
additional documents for disclosure.” 
also disputed Zavislak’s allegations regarding Net-
flix’s administration of the Plan. 

Mark Zavislak ISO MSJ (“Zavislak Decl.”), ECF 

Benefits Statement (“Benefits Statement”), ECF 

that his “Glycosylated hemogl” test with code 83036 



Zavislak’s February 28 request. Balloun MSJ Decl. 



uments responsive to Zavislak’s request:
• 2020 Adoption Agreement;
• 2021 Collective Health Netflix HSA Summary 

• 2021 Delta Dental Benefit Booklet;
• 2021 VSP Vision Evidence of Coverage;
• 2021 Netflix Collective Health + Anthem HSA 

• 2022 Netflix Delta Dental Plan Summary; 

• 2022 Netflix VSP Plan Summary.

29. Armanino also cc’d Cheng Zheng and informed 

through “Workday” and the “Employee Landing 
Page.” The “Workday” system is “an HRIS plat-
form”— —
“where [Netflix] store[s] all employee data,” includ-

30. The “Plan Document” refers to the Plan, the 
Adoption Agreement, and “a combination of the poli-

corporated by reference in Appendix 5.” Armanino 
Decl., Ex. A (“2020 Adoption Agreement”) at 4, ECF 

31. The Netflix “Adoption Agreement,” which is 
also referred to as the “Wrap Plan,” is the governing 



forms the beneficiary that, “[i]f the terms of the in-
surance carriers’ insurance policies, Evidences of 

terms of the official ‘Plan Document,’ the Plan will be 
interpreted to give effect to the official ‘Plan 4 Docu-
ment,’ except as required by law.” 2020 Adoption 

(“EOCs”) and Summary Plan Descriptions (“SPDs”). 

14. SPDs include “all benefits that are of-
fered.” 

documents “to make up a comprehensive set of plan 
Documents.” Second Armanino Decl. ¶

33. The Plan’s SPDs and/or EOCs include: (1) the 
Collective Health Health Savings Account SPD (“Col-
lective Health SPD”), (2) the Delta Dental SPD, and 

ficiaries. Decl. of Dan Morgan (“Morgan Decl.”) ¶

3. While VSP’s EOC 



35. Collective Health SPD: Collective Health’s 
SPD “is a binding statement of Plan benefits” that is 

(“Collective Health SPD”). It provides preventative 

call and speak with Collective Health’s member ad-

SPD (“Please contact Collective Health for more in-

codes that comprise your preventative benefits.”). It 

7. Anthem also maintains a “Pri-
or Authorization List” that is incorporated by

Nielsen ISO of Netflix Inc.’s Cross
(“Nielsen Decl.”) ¶

titled the “Employee Benefit Booklet” and provides a 



complete description of participants’ and beneficiar-
ies’ rights. 
(“Delta Dental SPD”), ECF No.

Netflix Inc.’s Cross Mot. for Summ. J. (“Second 
Lowe Decl.”) ¶

and Coverages (“SBCs”), which is made up of (1) the 

38. SBCs are “true summaries” of the terms and 



agreements (hereinafter referred to as “claims ad-
ministration agreements”) for claims administration 

ister the Plan’s benefits. Second Armanino Decl. 

Plan. Balloun MSJ Decl., Ex. 18 (“Anthem Agree-
ment”) 1, 4, ECF No.
“Anthem provides claims utilization review and per-

es the Anthem provider network to Netflix.” Nielsen 

43. The agreement specifically provides that “An-
them does not serve either as ‘plan administrator’ or 
as the Plan’s ‘named fiduciary’ and is not a fiduciary 
of the Plan.” at 6. Rather, Netflix “retains all final 



eration” under the agreement. 

Services Agreement (“BSA”), which became effective 

claims administration that “are ministerial and/or 
advisory in nature” as outlined in the agreement. 

enumerated “issue categories,” 

“Plan Administrator,” and that Netflix “retains final 

ers, and control the Plan’s assets.” 

Opp’n to Pl.’s Mot. for Prelim. Injunction ¶



(“Delta Dental Agreement”) is an agreement for an 

Lowe ISO of Netflix, Inc.’s 
Opp’n to Pl.’s Mot. for Prelim. Injunction (“Stanek
Lowe Decl.”) ¶¶

VSP’s provision of services to the Plan. Bass Dep. 
18. It likewise describes Netflix’s obligations 

VSP’s provision of services. 



52. The VSP’s EOC provides a summary of the 

instructs covered persons to contact VSP’s customer 



program. Balloun MSJ Decl., Ex. 31 (“2020 Employee 
Benefit Booklet”) 2, ECF No.

Booklet notifies the reader that “[t]his booklet is 

ments of ERISA.” 2020 Employee Benefit Booklet 2 
(emphasis in original). The booklet contains “all the 
information on benefits” that is stated in the Delta 

tent a member is not satisfied with a representative’s 

to Delta Dental’s grievance and appeal unit. 

client’s plan design, Delta Dental 

the contract and Delta Dental’s obligations adminis-

Employee Benefit Booklets, but “not every single 
change that’s in an amendment actually gets into
Employee Benefit Booklet” because some changes are 
“never disclosed” in the booklets. 



is programmed into Delta Dental’s system prior to a 

b. Collective Health’s Plan Matrix and 

Plan Matrix is Collective Health’s “system for enter-

that the client is opting into.” 
the Plan Matrix as Collective Health’s “source of 
truth of benefit information”); 9:10

Plan Matrix “downstream,” such as to input infor-

Health initially reviews the client’s plan documents, 

15. In Netflix’s case, Collective Health 
inserted data from Netflix’s current SPD (meaning, 



using Plan Design Change Confirmation (“PDCC”) 

in a request via a “Jira ticket.” 
lective Health’s client success team uses the Jira 

SPDs for next year’s renewals. 

22 (“So when 



coverage began.”). Unlike the matrix, which is tech-
nical and “not user friendly to read and understand,” 
member advocates have a system “similar to the 
member portal” that is “user friendly.” 

Collective Health’s Preventative 

friendly “Preventative Care Guidebook” that was 

7. It constitutes a “complete guide” to a 
covered person’s preventive benefits, such as certain 

Decl., Ex. 23 (“PCG”) 1

7 (“The PCG is incorpo-
rated by reference into Netflix’s SPD.”). Participants 

tive Health’s member advocates to discuss what ser-

PCG 1 (“You can also reach out to the Member Advo-
cate team to confirm your benefits.”).



Summary Plan Description (“CSPD”) which is a one
page document bearing the plan sponsor’s signature 

12. It states that “Netflix, 

officer, has executed the plan as of January 1, 2021.” 
Netflix’s Cross MSJ, Ex. P (“2021 CSPD”), ECF 

e. Anthem’s Prior Authorization List
65. Anthem maintains a “Prior Authorization 

List” which provides a detailed list of service codes 

medical necessity are reviewed by Anthem’s medical 

determine whether the service was “medically neces-
sary,” and if so, it is retroactively considered pre



cessible on Anthem’s website to all participants and 

Anthem’s Medical Management 

66. Anthem’s Medical Management Form is an in-

Ex. 26 (“MMF”), ECF No.

8. The form does “not establish Plan features.” 

review, meaning Anthem’s review of service codes to 

68. Anthem has an “appeals policy” for members’ 

policy provides instructions on “what’s considered a 

peal.” Nielsen Dep. 159:11

Anthem’s grievance and appeals process. 



ments, as they are Anthem’s internal documents 

207 (“Def.s FFCL”) at 23 ¶

10. With respect to Plaintiff’s first 

period after Plaintiff’s request for document produc-

ter taking the parties’ cross motions for summary 

parties’ trial dates for January 10



heard oral argument on Plaintiff’s motion for sum-
ECF Nos. 147 (“Pl.’s MSJ”); 186 

(“Netflix’s Cross MSJ”). At the hearing, the parties 

(“MILs”) to exclude evidence offered by Plain-

73. For clarity, the Court will summarize Netflix’s 
MILs and the Court’s rulings here:

Zavislak’s statement about his physician’s pre-
scription as inadmissible hearsay. Def.’s MIL 

flix’s objection with respect to the Collective 

234. The Court sustained Netflix’s objection 



with respect to Zavislak’s statement about his 
physician’s prescription, noting that Zavislak 

Zavislak’s Exhibit 20 because he improperly 

Services Contract (“2022 Delta Dental Agree-
ment”) as one piece of evidence. Def.’s MIL 

Pl.’s MSJ, Ex. 20. The 

Order re MILs at 5. Pursuant to the Court’s Or-

tive’s testimonial evidence under the Best Evi-

Def.’s MIL No.
Zavislak in Supp. of MSJ (“Zavislak Decl.”), 

flix’s objection, finding that the requirements of 

Health’s designee, Jessica Nelson, and will give 



egories based on Zavislak’s alleged failure to 

ing: Anthem’s Prior Authorization List, Collec-
tive Health’s Preventive Care Guidebook, the 

them’s Plan
SPD (collectively, “Eight Additional Docu-
ments”). Def.’s MIL No.

A. Plaintiff’s 

Netflix’s proffered expert witness, Marcia S. Wagner, 

146 (“ Mot.”); 

the outset to determine “whether a witness is quali-
fied, a privilege exists, or evidence is admissible.” 

“whether the reasoning or methodology underlying 

plied to the facts in issue.” 



qualified by “knowledge, skill, experience, training, 
or education.” Fed. R. Evid. 702. Once he or she is 

“(a) the expert’s scientific, technical, or other special-

the principles and methods to the facts of the case.” 
This multifactor inquiry is flexible, and “Rule 702 

should be applied with a ‘liberal thrust’ favoring ad-
mission.” 
1227, 1232 (9th Cir. 2017) (citations omitted). “Shaky 

burden of proof, not exclusion.” 



78. The Court first addresses Zavislak’s challenge 
to Wagner’s qualification to testify as an expert wit-

rendered a legal opinion about Section 104’s re-
quirements or a plan administrator’s failure to fur-

79. Rule 702 “contemplates a broad conception of 
expert qualifications.” Thomas v. Newton Int’l En-

may be based on “significant knowledge of an experi-
. [an] industry.” 

vedoring companies “lays at least the minimal foun-

order to give”expert” testimony”). Although Wanger 

recent case that was published on her firm’s website, she “ap-
peared to read it for the first time in deposition.” 

Plaintiff’s argument that an expert is unqualified simply be-

vant case. In any event, Wagner’s knowledge of the case, or lack 

peal and “not settled law.” Wagner Decl. ¶



Opp’n to Pl.’s Mot. in Limine (“Wagner Decl.”) ¶

80. With respect to Zavislak’s second assertion, 
given that ERISA is a federal law, Wagner’s bar 

ner possesses sufficient “knowledge, skill, experience, 
training, or education” to opine on the issues before 

Wagner’s methodology, arguing that her testimony 



Mot. 20. “[T]he test under 
is not the correctness of the expert’s conclusions 

but the soundness of his methodology.” 
F.3d at 1318. Expert testimony must have “a reliable 

vant discipline.” 

exclusive factors when assessing reliability: “(1) 

‘can be (and has been) tested’; (2) ‘whether the theory 

publication’; (3) ‘the known or potential rate of error’; 
and (4) whether there is ‘general acceptance’ of the 
theory or technique in the ‘relevant scientific com-
munity.’” 

that testimony based on “knowledge and experience” 
that is “not contingent upon a particular methodolo-
gy or technical framework” may satisfy the reliability 

pert’s opinion. 



85. Here, Wagner’s testimony is based on her 35

1 (“My observations and opinions 

senting welfare benefit plan fiduciaries.”); 

86. Second, Zavislak contends that Wagner’s 
analysis is based on insufficient data. Wagner’s opin-

Decl., Ex. B (“Wagner Dep.”) 23:14

or it’s Plan Matrix such that she cannot “reasonably 
make an assertion about the sufficiency” of the fur-

13. “But an 

ity of the expert’s analysis, not its admissibility.” 
ican Int’l, Inc.



88. Zavislak generally takes issue with Wagner’s 

to Plaintiff “create a valid ERISA plan and a valid 
written plan for ERISA purposes” because her opin-

Decl.”), Ex. 38 (“Wagner Dep.”) 34:25
42 (“Based on my re-

to benefits under the Plan.”). According to Zavislak, 

—
“contract[s]” or “other instruments under which the 
plan is established or operated”—

ties’ disagreement over which documents must be 
1024(b)(4). However, Plaintiff’s 

disagreement with Wagner’s conclusion is not a 

43 F.3d at 1318 (“[T]he test under Daubert 



is not the correctness of the expert’s conclusions.”); 

14, 2009) (“[M]ere disagreement with [the expert’s] 

opinion under Rule 702.”). Because this is a bench 

appropriate weight to give to Wagner’s testimony.
89. In sum, Wagner’s methodology is sufficiently 

Wagner’s Testimony is Relevant.
90. Next, Zavislak contends that Wagner’s opin-

For relevance, a court must determine “whether ex-

resolving a factual dispute.” 

sue before the Court is whether Netflix “furnish[ed] a 

is established or operated” upon Zavislak’s Section 

comprehensively describe Zavislak’s benefits, rights, 

with its written documents. Because Wagner’s testi-



Wagner’s Testimony is Not Improp-

92. “[A]n expert witness cannot give an opinion as 

issue of law.” 
“expert testimony that is otherwise admissible is not 

to be decided by the trier of fact.” 

that an individual “failed to comport with industry 
standards.” 

6, 2019) (“[E]xpert witnesses, in all types of 

plied with.”) (citation omitted). In doing so, an expert 
may also “refer to the law in expressing an opinion 

admissible.” 

Zavislak’s Section 104 request. Wagner concludes 
that Netflix’s response to Zavislak’s request for in-



improperly usurp the Court’s role as Zavislak sug-

Cir. 2014) (“When we consider the admissibility of 

the expert’s testimony or opinion in a bench trial.”) 

95. The Court finds that Wagner’s opinions satis-

tiff’s motion is DENIED.

Indeed, the Ninth Circuit has recognized that “there may be 

ingly at variance with [the] general rule.” 
rev’d on other grounds,

557 U.S. 433 (2009). A case concerning a Defendant’s 

sented by ERISA’s fiduciary requirements. 



B. Plaintiff’s Request to Strike Netflix’s 
“Sham Affidavits”

96. Zavislak also asserts that Wagner’s opinion 

timony from 1) Melissa Bass, VSP’s Rule 30(b)(6) 
corporate designee; 2) Therese Nielsen, Anthem’s 

Lowe, Delta Dental’s Rule 30(b)(6) corporate 
208 (“Pl.’s FFCL”) ¶¶

declarations of these individuals are “sham affida-
vits” because their testimony contains unexplained 

evinces bad faith on Netflix’s part. With respect to 

these individuals from the record. Pl.’s FFCL ¶¶

a party from making “‘sham’ testimony that flatly 
contradicts earlier testimony in an attempt to ‘create’ 
an issue of fact and avoid summary judgment.” 

“sham” deposition transcript corrections, which, 

wise not permitted to contradict a witness’s prior 
Ochoa v. McDonald’s Corp.,

Cal. June 2, 2015). This is because “Rule 30(e) is to 



es.” 

tion, Bass submitted a “sham” errata sheet purport-
ing to clarify her deposition testimony. Pl.’s FFCL 

EOC is “essentially a form document,” Bass Dep. 

can be used to create their SPD “and [the client] may 

employees,” 
flix’s communications with its members would not 
constitute the formal plan or otherwise “bind” VSP, 

her answer “no” at page 78 line 2 should say “yes” in 
response to Plaintiff’s question that Netflix’s com-

VSP, “to the extent the pri-

Netflix pays its fees and it’s not terminated), 

benefits in the evidence of coverage.” 



tradicts Bass’s previous testimony that the EOC is a 
“form document” provided to all VSP’s clients. Pl.’s 

100. The Court does not agree that Bass’s erra-

affidavit rule. “[T]o trigger the sham affidavit rule, 

sistency between a party’s deposition testimony and 

to justify striking the affidavit.” 

and citation omitted). However, “the ‘sham affidavit’ 
moving party ‘from 

timony elicited by opposing counsel on deposition’ 
and that ‘minor inconsistencies that result from an 

affidavit.’” 

a “sham.”
101. Bass’s testimony that the EOC is akin to a 

“form document” is not inconsistent with her overall 
testimony. Bass testified that it is VSP’s standard 

garding the client’s relationship with their employees 

(“As a courtesy, [VSP] provide[s] the EOC to all of



our clients.”); 24 (“We do provide the evi-

as a standard practice.”). Bass explained that the 

96:15. The VSP Agreement describes VSP’s re-

“the EOC and the member benefit summary is only

person”). Bass’s erratum clarifies that the EOC is 

statements made during the witness’s deposition is 

102. The same goes for Bass’s declaration dated 
—

sions of the 2021 VSP EOC. Pl.’s FFCL ¶¶

The VSP Agreement supports Bass’s testimony that any inac-
curacies in Netflix’s communication materials would not consti-

that “[c]ommunication materials prepared by Group for distri-
bution to Enrollees do not constitute a part of this Plan.” VSP 



240; Decl. of O. Shane Balloun ISO Pl.’s 
Reply on his Mot. for Summ. J. (“Second Balloun 
Decl.”) Ex. 40, ECF No.
laration in support of Netflix’s cross
summary judgment in which she declared that “A 

tached to Netflix’s Cross Motion for Summary Judg-
ment as Exhibit K.” Decl. of Melissa Bass ISO of Net-
flix Inc.’s Cross Mot. for Summ. J. (“Bass Decl.”) ¶

EOC updated as of March 11, 2021 does not. Pl.’s 

hibit K. Pl.’s FFCL ¶
Bass’s failure to provide an explanation for her au-

103. The Court is unpersuaded that Bass’s au-

—
—

“the evidence of coverage.” Bass Dep. 62:9

hibit K, Bass explained that there were “no material
changes” and the 2021 VSP EOC was updated be-



“March 11, 2021” refers to the date Netflix requested 

64:9. Bass’s testimony 

therefore it is not “sham” testimony.

concerns Bass’s declaration that the Adoption 
Agreement and the VSP EOC “are and have always 

ed to determine a Netflix Plan participant’s govern-

tions to pay premiums.” Bass Decl. ¶
serts that this averment is contradicted by Bass’s 
deposition testimony. Pl.’s FFCL ¶

tradict Bass’s assertion. For example, Zavislak cites 
Bass’s statement that “[t]he plan document dictates 
our relationship between VSP and the plan,” Bass 

ment “is the binding agreement” although “[t]here 

erage and member benefits summary,” 
stimony is in line with Bass’s declaration and 

Bass’s statement reiterates what is stated in the 2021 VSP 
EOC: “This [EOC] along with the Netflix, Inc. [Adoption 

and conditions of coverage.” Bass Decl., Ex. K at 1, ECF 



106. Next, Zavislak asserts that Nielsen’s July 14, 

statement that “[t]he Medical Management Form is 

not override it” is allegedly contradicted by her depo-

17. Counsel objected to Plaintiff’s question as 
ambiguous because “control” could have a different 

ranted because Nielsen’s signature is a “non
written name on a signature line.” Pl.’s FFCL ¶¶
cording to Plaintiff, Nielsen’s signature raises “significant 
doubts” as to the authenticity of the declaration. 
Plaintiff’s attempt to strike the declaration on this basis is un-

thenticated by “[t]he appearance, contents, substance, internal 

together with all the circumstances.” Fed. R. Evid. 901(b)(4). 

sen’s signature, and “[c]ourts generally view objections based on 

the document’s authenticity is genuinely in dispute.” 



24 (“So 
I’m just going to object that it’s vague and ambigu-
ous. Would control for whom and what purpose[?]”). 

so answered in the affirmative to Plaintiff’s question 

107. Plaintiff’s point is well —Nielson’s tes-
timony that the Medical Management Form “con-
trols” and “supersedes” the Prior Authorization List 

ization List “overrides” the Medical Management 
Form, and Netflix’s reply brief does little to clarify 

Def. Netflix, Inc.’s Reply IFSO 
its Cross Mot. for Summ. J. (“Netflix Surreply”) 10

exclusion of Nielson’s declaration.

cause “[a]ggressive invocation of the rule [] threatens 

courage gamesmanship by opposing attorneys.” 
Asdale v. Int’l Game Tech.,
Cir. 2009). Generally, “minor inconsistencies that re-



opposition affidavit.” 

ate remedy is to strike Nielson’s statement that 
“[t]he Medical Management Form is controlled by the 
Prior Authorization List and does not override it” 

Lowe’s declaration dated July 14, 2022 contains a 

Pl.’s FFCL ¶

Delta Dental Agreement “address services that Delta 

participants” and that “[t]hese provisions affect only 
Delta Dental’s relationship with Netflix and neither 

or beneficiaries.” Second Stanek

vides that “[t]he benefits explanations contained in 

and conditions of the contract in any way.” Stanek

Lowes’s signature is a “non
holographic typewritten name on a signature line.” Pl.’s FFCL 

Lowes’s signature and 



21. Plaintiff’s counsel interpreted 
this language as meaning that the “the explanations 

[Dental Agreement]” and asked Stanek

Lowe’s answer to 
Plaintiff’s question, the Court does not agree that 

Lowe’s deposition testimony contradicts her 

15 (“The Employ-

such as, again, the exam.”); 9 (“[A]s I men-
tioned in my example, that they’re going to refer to 

—benefit booklet.”); 

22 (confirming that “if a participant was to ask 

what’s already contained [] in the benefit booklet.”). 



Lowe’s deposition 
does not rise to the level of “clear and ambiguous” 

rule. To the extent Nielson’s statement that “[t]he 

Authorization List and does not override it” is incon-

Plaintiff’s request to strike their testimony.

clude Wagner’s opinion because it is based on testi-
mony from these declarants, Plaintiff’s request is 

C. Plaintiff’s Request to Strike the Lopez 

Pl.’s FFCL ¶
Lopez’s declaration in its entirety. 

114. In Netflix’s Rule 26(a) amended disclosures, 
Netflix indicated that a “corporate representative” 

tify about “services performed and whether their 



agreements provide benefits to participants.” Second 

“there is no evidence Plaintiffs were deprived of the 
opportunity to take depositions of Defendants’ corpo-

by Defendants’ reliance on testimony from a corpo-
rate representative.” 

Decl. of Heather Lopez ISO of Netflix Inc.’s Cross
Mot. for Summ. J. (“Lopez Decl.”) ¶

116. Accordingly, the Court will not strike Lopez’s 



117. “ERISA is a federal statute designed to regu-
late ‘employee benefit plan[s].’” 

1003(a)). “Congress enacted ERISA to 

courts.” 

benefit plans under the statute, “[n]or does ERISA 

vide if they choose to have such a plan.” 

“ERISA induces employers to offer benefits by assur-

lation has occurred.” 

118. “ERISA’s comprehensive legislative scheme 

forcement.” 

ted). “Accordingly, 29 U.S.C. § 1132(a) ‘set[s] forth a 
comprehensive civil enforcement scheme.’” 

participant or beneficiary to bring a civil action “to 



the terms of the plan.” 29 U.S.C. §

120. Following a participant or beneficiary’s 

primary purpose of ERISA’s disclosure requirements 
is to ensure that “the individual participant knows 
exactly where he stands with respect to the plan.” 

administrator “fails or refuses to comply with a re-

quest.” 29 U.S.C. §



the Plan “contract[s]” and “other instruments under 
which the plan is established or operated.” Pl.’s MSJ 

1024(b)(4). In response to Plaintiff’s 

quired to furnish “at least twenty
Plan documents,” including: the four claims admin-

Health’s Plan Matrix; at least one PDCC, “meaning 

the Plan matrix;” Collective Health’s four CSPDs 
“because discovery has indicated at least .
Collective Health HSA SPDs for 2021;” Collective 
Health’s Preventive Care Guidebook; Anthem’s Prior 
Authorization List; Anthem’s Medical Management 
Form; and “Anthem’s three Plan governing policies.” 
Pl.’s MSJ at 22.

• Category I: Claims Administration Agree-

• Category II: Collective Health Internal Docu-



• Category III: Incorporated Documents (Pre-

• Category IV: Anthem Internal Documents 

1. The Ninth Circuit’s Narrow Interpreta-

31, 2022) (“The Ninth 

by [] section [1024(b)(4)].”); 

Adm’r of Hughes Non

the panel’s original interpretation of the statute’s 

—which initially required “disclosure of 

plan”—
ed “a generalized disclosure obligation” by requiring 
a plan administrator “to disclose virtually every
in its plan files upon request.” 



such an interpretation would render it “impossible to 

104(b)(4)]’s scope.” 

126. Although “documents that provide individual 

benefits” are relevant documents to any plan, “the 

—

vestment of his plan funds have been entrusted.” 

104’s language requiring disclosure of “other instru-

ed,” the panel concluded that “other instru-
ments” are “limited to documents that are 

104(b)(4),” meaning those “which describe the 

ministration and financial status.” 

and holding that “other instru-

specifically precedes it,” “legal documents that 



plan’s operation.” 

which at most relate “only to the manner in which 
the plan is operated.” 

istration agreements are Plan “contract[s]” or “other 
instruments” under §

1024(b)(4) includes the term “con-
tract” in its enumerated list of documents that must 

1024(b)(4), it has affirmed a district court’s conclu-

331 F. App’x 510 

“the district court correctly concluded that the Ad-

1024(b)(4),” noting that “[d]ocuments which ‘relate 
only to the manner in which the plan is operated’” 



331 F. App’x at 511. Rather, as discussed be-
low, they appear to “relate only to the manner in 
which the plan is operated” and need not be disclosed 

131. As explained by Delta Dental’s corporate de-

definitions; Section 2 enumerates Delta Dental’s du-

Plaintiff’s argument relies on case law from other circuits to 
assert that claims administration agreements are “contracts” 

1024(b)(4). Pl.’s FFCL ¶

need not look outside this circuit given the Ninth Circuit’s 



agreement’s attachments, Appendices A and B. 

5. Delta Dental’s corporate designee testi-

15 (“The [Employee Benefit Booklet] would be the 

specific benefits such as, again, the exam”); 68:7
(“[A]s I mentioned in my example, that they’re going 

—
let,”); 81:17 22 (explaining that “if a participant was 

is what’s already contained [] in the benefit booklet 
. and that’s also attached to the administrative 

change benefits, “nor does it provide detailed benefits infor-
mation” Second Stanek
Decl. (“2022 Amendment”) Ex. 20, ECF No.
tal’s corporate designee also notes that the 2022 Amendment 



agreement as an attachment”). Thus, Appendix B—

—

Dental Agreement “contains other Plan provisions 
not available anywhere else,” such as that “Delta 
Dental may suspend claims for Enrollees,” Delta 

and the terms for “Termination and Renewal,” 
6. Pl.’s FFCL ¶

necessary to Plaintiff’s determination of benefits or 

where requested documents were “essential to the 
determination of benefits”).

subsections discuss Delta Dental’s responsibilities 

process claims if Netflix fails to pay “all amounts 

3 and Appendix A.” Delta Dental Agreement 
2.01(e). Thus, if Delta Dental does not “receive all 

amounts due” under the contract, then it may sus-



“what benefits he may be entitled to, what circum-

ed.” 

Dental must review denials “in accordance with the 
Plan and render a decision.” Delta Dental Agreement 

“Claims Appeal” section. 
ment, Appendix B at 11 (“You have at least 180 days 

you believe the denial was wrong.”). Thus, Zavislak 

“no evidence” that plaintiff “is missing any infor-

that”information on pricing, including out

summary plan descriptions that were provided”).
136. Finally, the “Termination and Renewal” pro-



about renewal, and the parties’ obligations following 

6. These provisions “relate only to the manner 
in which the plan is operated.” 

138. Under the Anthem Agreement, “Anthem 

them provider network to Netflix.” Nielsen Decl. ¶

ment is a Plan contract because it “specifies the basis 

as well as a funding policy and method.” Pl.’s FFCL 

plaintiff’s argument that an administrative services 

aff’d, 331 F. App’x 510 (9th Cir. 



140. Accordingly, the Anthem Agreement “re-

ated.” 

ties’ responsibilities and obligations. Bass Decl. ¶

renewal; Section 3 discusses VSP’s obligations with 
respect to the contract; Section 4 discusses Netflix’s 

Section 7 addresses VSP’s obligation to make the 

newal, which “contains a full explanation of the Plan 

sibilities.” Bass Decl. ¶



5 (“Exhibit A repli-

planation of these subjects.”).

provided elsewhere. Pl.’s FFCL ¶

5.04 provides in part that “[i]f Non

five (365) days of the date of service.” VSP 

day claim submission deadline, VSP’s cor-



Def.’s FFCL at 15 ¶
particularly where, as is the case here, Plaintiff’s re-

(6th Cir. 1998) (holding that “other instruments” 

VSP SBC states that “[i]n the event of a conflict .
the terms of the contract will prevail,” the VSP 

made such a request. Def.’s FFCL at 20 ¶
addresses a plan’s claims procedures and production of claims 

circuit, “a failure to follow claims procedures imposed on bene-

1132(c)(1).” 
1132(c)(1) “can only be assessed 

against ‘plan administrators’ for failing to produce documents 
that they are required to produce as plan administrators.” 

6 (N.D. Ga. July 17, 2006) (explaining that “[t]o the extent 

gation arises by federal regulation” under 29 C.F.R. §
1(g) and that “[t]his regulation does not provide for strict liabil-

diem fine”).



Agreement is therefore the “controlling the provision 
of the vision portion of the Plan.” Pl.’s FFCL ¶

flix being in a contractual relationship. Def.’s FFCL 

that “the intent of referring back to the vision —
group plan document is to know if it’s still in force 
and in effect” and that it is “a disclaimer to refer 

. it’s been 
terminated”). It does not alter the fact that the VSP 

age. Def.’s FFCL at 14 ¶
(“The plan contract itself should be consulted to de-

age.”).

“delegates” authority to Collective Health to act as 



“specifies the basis upon which payments are made 

method.” Pl.’s FFCL ¶

151. In sum, the Court finds that Netflix’s admin-

tive Health, Delta Dental, and VSP relate “only to 
the manner in which the plan is operated,” as they 

closed pursuant to Zavislak’s Section 104 request. 
331 F. App’x at 

which the Plan is established and operated. Pl.’s 



“controls any SPD in the event of an inconsistency 
between the Plan Matrix and the SPD” and because 

that, because the “Plan Matrix is a furnishable Plan
governing instrument,” and because each PDCC is an 
“amendment to the Plan Matrix,” the PDCC must 

tive Health’s internal documents that form a part of 

“governs” the Plan in a legal sense. The Plan Matrix 

—

mechanism to update a client’s benefits in Collective 
Health’s system.



Plan Matrix as Collective Health’s “system for enter-

that the client is opting into.”). The Plan Matrix and 
the PDCC therefore “relate only to the manner in 
which the plan is operated” and need not be fur-

of updating the “downstream” information after the 
matrix is updated). To say that there is an “incon-
sistency” between the Plan Matrix and the SPD is to 

Health’s corporate designee testified that down-

pret the statute as requiring “general disclosure” in 



document that bears Netflix’s signature. 

“means by which the Plan is formally operated be-
tween Netflix and Collective Health.” ECF No.

assist Plaintiff in understanding “where he stands in 
respect to the plan.” 

— —
that Collective Health’s Preventative Care Guide is 

referenced in the Collective Health SPD. Pl.’s FFCL 
7 (“The PCG is incorporated by 

reference into Netflix’s SPD.”). Because the SPD in-

it upon his Section 104 request. Pl.’s FFCL ¶¶

operated or established because it “controls whether 

follow to obtain benefits.” 



55; Def.’s FFCL at 19

“extensive schedules of benefits” and that neither 
document is authored or controlled by Netflix. Def.’s 

Guide and the Prior Authorization List are “exten-
sive schedules of benefits,” Netflix argues that Col-
lective Health’s SPD properly incorporated these 

tain, in part, “the plan’s requirements respecting eli-
gibility for participation and benefits,” and the “cir-

eligibility, or denial or loss of benefits.” 29 U.S.C. 

ing this statute provides that SPDs should “include a 

benefits” unless the plan “provid[es] extensive 

ciary who so requests.” 29 C.F.R. §

them, as instructed in the SPD. Def.’s FFCL at 20 
62; Netflix’s Cross MSJ Ex. G (“Zavislak Dep.”) 

16 (“The prior authorization requirements change 

lective Health for help accessing this list.”).



SPD references the “detailed schedule[s] of benefits,” 

164. Finally, Zavislak contends that Anthem’s 

“overrides some of the standard functions” of the Pri-

erated. Pl.’s FFCL ¶ 456. Zavislak’s argument is 
based on the testimony of Anthem’s corporate de-

tiff’s counsel queried whether the “MMF supersedes” 
the Prior authorization Form, and Anthem’s corpo-

furnish Anthem’s Utilization Review Process Docu-
ment and other “Plan governing policies,” referring 

Appeals Operational Guideline. Pl.’s FFCL ¶¶



vides “utilization management services and case 
management services,” such as claims pricing, while 

peals policies address “grievances and appeals re-
sponses to its members and health care providers.” 

167. It is not apparent how Anthem’s internal 

them’s appeals policies could provide Plaintiff with 

19:3 (“[W]e don’t administer 
benefits.”); 20:18 (“[W]e don’t review for benefits.”). 
Anthem receives participants’ and beneficiaries’ 

183:2 (“Our 

necessity, and then from there, it’s up to Collective 
Health to administer the benefits of the plan.”); 



them’s prior authorization determinations could af-
fect the outcome of Collective Health’s adjudication 

uments were “essential to the determination of bene-
fits”). Anthem’s corporate designee testified that 
these documents do not establish Plan features, “ra-

cessing.” Nielsen Decl. ¶

they are “claims documents” that—
—

benefit. Def.’s FFCL ¶

Plaintiff’s Section 104 request. The Court agrees.

to Plaintiff’s Section 104 request.

version of the SPDs. Pl.’s FFCL ¶¶
sponse to Plaintiff’s Section 104 request, Netflix fur-
nished the 2020 SPDs even though “Netflix had a 



time.” Pl.’s MSJ 15. According to Plaintiff, Netflix 

“currently operative, governing plan documents” at 

84. Netflix contends that Netflix’s corporate designee 

time of Zavislak’s request, and that Netflix does not 

were the “currently operative document.” Def.’s 

14, 2002) (“I find that an employee or 

comply with a request for information.”). The Court 

subject to final approval, and in any event, Netflix’s 



—

time of Plaintiff’s request.
3. Penalties for Netflix’s Untimely Re-

ruary 26, 2021 to the date of this Court’s Order for 
Netflix’s untimely response to his Section 104 re-

Pl.’s FFCL 

At the time of filing his FFCL, Plaintiff’s request amounted to 



in January 2021. He sent a letter addressed to “Net-
flix, Inc.” at Netflix’s corporate headquarters dated 

time of Plaintiff’s January 2021 letter, Netflix’s Los 

6. Netflix’s 

Netflix’s response was timely because the Depart-

Def.’s FFCL 

identify his status with the Plan. Def.’s FFCL ¶



made during depositions and in its declarations. Pl.’s 

tiff’s allegations with respect to Netflix’s alleged bad 

by Netflix’s untimely disclosure because he was de-

Plan. Pl.’s FFCL ¶

trix pursuant to Plaintiff’s Section 104 request. 

ation of the DOL’s suspension of deadlines during 

181. However, bearing in mind that “[t]he Ninth 

pose, ‘in favor of protecting participants in employee 
benefit plans,’” the Court will award a penalty of 



$15/day measured by the date of Plaintiff’s first Sec-

discussed herein. “The first factor under 
—likely success on the merits.” 

when a party “seeks a mandatory injunction, she 

her position”). “Because it is a threshold inquiry, 
when ‘a plaintiff has failed to show the likelihood of 
success on the merits, [the court] ’need not consider 



elements.’” 

Accordingly, Plaintiff’s request for 

lief for Netflix’s alleged failure to operate its plan ac-

186. One of “ERISA’s core functional require-
ments” is that “[e]very employee benefit plan shall be 

instrument.” 

1102(a)(1)). This is so that “every employee may, on 

what his rights and obligations are under the plan.” 

posed on the “written instrument” requirement. 

1102(a)(1), the “instrument 

plan.” 29 U.S.C. §



(4). “[A]n SPD may con-

isting Plan documents.” 

the plan administrator “to enforce the provisions of 
this subchapter of the terms of the plan.” 29 U.S.C. 

“catchall” provision[] [that] act[s] as a safety net, of-

ly remedy.” 

—
— 1102(b)’s require-



Def.’s FFCL 45 ¶

1. Scrivener’s Errors

5 are merely scrivener’s errors that do not invalidate 

191. Defendant’s expert testified that, under pre-
vailing industry standards, scrivener’s errors gener-
ally do not invalidate a plan, particularly “where the 

fered any harm, as “want[ing] to understand his benefits Plan is 
not a downstream consequence” from his lack of information. 
Def.’s FFCL at 44 ¶¶

pursuant to his Section 104 request. Pl.’s FFCL ¶¶

Court’s conclusions herein.



scrivener’s error does not reflect participants’ and 
beneficiaries’ reasonable expectations of substantive 
benefits under the plan.” Wagner Report ¶

tion of the scrivener’s error in the context of ERISA 

Int’l

although “[a]llowing the doctrine of scrivener’s error 

this statutory purpose,” the doctrine may be appro-

it “would be used to alter the ambiguous written 
terms of a formal plan document.” 

ly, the Third Circuit reformed a scrivener’s error 

Int’l
affirmed the district court’s grant of equitable refor-

that “ERISA’s rules not so strict as to deny an em-
ployer equitable relief from the type of ‘scrivener’s 
error’ that occurred here,” Young v. Verizon’s Bell 

2010). Both circuits concluded that ERISA “authoriz-

ner’s error that does not reflect participants’ reason-
able expectations of benefits.” 

Int’l



plan number “3328649” listed with “Collective 
Health + Anthem STRM: 3328649” and “Delta Den-
tal STRM: 3328649” referred to the “old” self

11. Netflix’s corporate de-
signee explained that the “3328649” plan number 

“12130543” plan number listed in Appendix 5 re-

him that the “documents referenced in that appendix 

we need to update the Adoption Agreement.” Arma-

are scrivener’s errors, and there is no evidence that 

that they “misle[d] an employee into believing he 
had rights or obligations that he did not.” Int’l

tion Agreement and did not affect Plaintiff’s rights or 

In a discovery Order addressing Netflix’s Requests for Pro-

“[b]ecause Netflix only modified the Wrap Plan (not the SPD) 



are scrivener’s errors and that the Plan should be re-

of “amendments” to the Plan without following Plan 
amendment procedure. Pl.’s FFCL ¶¶

loun MSJ Decl. Ex. 20A (“2022 Amendment”), ECF 
Pl.’s FFCL ¶ Pl.’s MSJ 19.

196. “Section 402 of ERISA requires employee 

authority to amend.” 

and the modification did not change Zavislak’s benefits, the 
Court finds that it was not ‘material’” under 29 U.S.C. 

Plaintiff also notes that “[s]ince January 1, 2019, the Plan 

replaced its medical and dental benefits” in reference to the fact 

Dental. Pl.’s FFCL ¶ 6; Pl.’s MSJ 19. Netflix points out that 
these changes are outside the scope of this litigation, Def.’s 



514 U.S. at 85 (“[W]hatever level of 

that level.”)). The purpose of § 402 is to “increase[] 

serve.” 

514 U.S. at 80 (“[T]he literal terms of 

an amendment procedure.”).

dure. Section 8 provides that “[t]he Plan Sponsor .

Sponsor’s governing body with or without written no-

the Plan.” Adoption Agreement §



Pl.’s FFCL ¶
Pl.’s MSJ 19.

23 (“I have been delegated authority to sign off on 
changes to the Plan and Plan Amendments.”). Ac-
cordingly, this amendment adhered to the Plan’s 

Def.’s FFCL at 24 

“not later than 210 days after the close of the plan 

ed.” 29 C.F.R. §

days of any change. Def.’s FFCL at 47 ¶



did not adhere to the Plan’s amendment procedure.

respect to this claim. “Because it is a threshold in-

elements.’” 

• Count I: Plaintiff’s request for monetary dam-
ages for Administrator’s failure to timely supply 

• Count II: Plaintiff’s request for injunctive re-

• Count III: Plaintiff’s request for injunctive re-
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