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APPENDIX A

NOTE: This order is nonprecedential.
United States Court of Appeals
for the Federal Circuit

ESCAPEX IP, LLC,
Plaintiff-Appellant
V.
GOOGLE LLC,
Defendant-Appellee

2024-1201

Appeal from the United States District Court for the
Northern District of California in No. 3:22-cv-08711-
VC, Judge Vince Chhabria.

ON PETITION FOR REHEARING EN BANC

Before MOORE, Chief Judge, LOURIE, DYK,
PROST, REYNA, TARANTO, CHEN, HUGHES,
STOLL, and STARK, Circuit Judges.!

PER CURIAM.

1 Circuit Judge Newman and Circuit Judge Cunningham did
not participate.
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ORDER

EscapeX IP, LLC filed a petition for rehearing en
banc. The petition was first referred to the panel that
heard the appeal, and thereafter the petition was
referred to the circuit judges who are in regular active
service.

Upon consideration thereof,
IT IS ORDERED THAT:
The petition for panel rehearing is denied.

January 15, 2026 FOR THE COURT
Date Jarrett B. Perlow
Clerk of Court
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APPENDIX B

United States Court of Appeals for the Federal
Circuit

ESCAPEX IP, LLC,
Plaintiff-Appellant

v.
GOOGLE LLC,
Defendant-Appellee

2024-1201

Appeal from the United States District Court for the
Northern District of California in No. 3:22-cv-08711-
VC, Judge Vince Chhabria.

JUDGMENT

THIS CAUSE having been considered, it is
ORDERED AND ADJUDGED:

AFFIRMED
FOR THE COURT
November 25, 2025
Date
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APPENDIX C

United States Court of Appeals for the Federal
Circuit

ESCAPEX IP, LLC,
Plaintiff-Appellant

V.
GOOGLE LLC,
Defendant-Appellee

2024-1201

Appeal from the United States District Court for the
Northern District of California in No. 3:22-cv-08711-
VC, Judge Vince Chhabria.

Decided: November 25, 2025

WILLIAM PETERSON RAMEY, III, Ramey LLP,
Houston, TX, argued for plaintiff-appellant.
JONATHAN IRVIN TIETZ, Perkins Coie LLP,

Washington, DC, argued for defendant-appellee. Also
represented by DAN L. BAGATELL, Hanover, NH.

Before TARANTO, STOLL, and STARK, Circuit
Judges.

STARK, Circuit Judge.
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EscapeX IP, LLC (“EscapeX”) appeals an
award to Google LLC (“Google”) of attorneys’ fees as
well as the denial of EscapeX’s motion to amend a

judgment. We affirm.
I

EscapeX sued Google in the United States
District Court for the Western District of Texas,
asserting that Google’s YouTube Music product
infringed U.S. Patent No. 9,009,113 (“System and
Method for Generating Artist-Specified Dynamic
Albums”) (the “113 patent”). Google initially
responded to the suit by sending a letter to EscapeX,
stating, among other things, that EscapeX could not
have conducted an adequate pre-suit investigation,
since the features accused of infringing the 113 patent
were not pre-sent in the accused YouTube Music
product. EscapeX then filed an amended complaint in
which it changed the accused product to YouTube
Video with Auto-Add. Google responded in several
subsequent letters, stating that inter-net searches
would have revealed that this accused product existed
before the priority date of the 113 patent — meaning
that if it infringed the ’113 patent then it also
anticipated and invalidated it. EscapeX did not to
respond to Google’s request that EscapeX voluntarily
dismiss the law-suit.

In other correspondence, Google informed
EscapeX that Google planned to file a motion to
transfer the action to the Northern District of
California and again requested confirmation that
EscapeX would dismiss the case. Again EscapeX did
not respond. Google then filed its transfer motion and
supporting brief. When EscapeX failed to file a
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response, Google notified the court, which then noted
EscapeX’s “troublesome” and “repeated failure to file
in a timely manner.” J.A. 134-36. The court also
granted Google’s motion and transferred the case.

Shortly thereafter, in a separate case in which
EscapeX was asserting the same '113 patent, a judge
in the South-ern District of New York found all claims
of the ’113 patent to be directed to subject matter not
eligible for a patent un-der 35 U.S.C. § 101. See
EscapeX IP LLC v. Block, Inc., 652 F. Supp. 3d 396,
408 (S.D.N.Y. 2023). EscapeX did not ap-peal this
ruling. After Google again asked EscapeX to dis-miss
its suit, EscapeX filed what purported to be a “oint
stipulation of dismissal,” which represented that the
par-ties “jointly stipulate to the dismissal of this
action” and “further jointly stipulate and agree that
each party shall bear its own costs, expenses, and
attorneys’ fees.” J.A. 137-38. EscapeX’s attorney
attested in the stipulation that “concurrence in the
filing of this document has been obtained from
[Google’s] counsel.” J.A. 139. In fact, however, as
EscapeX later acknowledged, EscapeX had not shared
the stipulation with Google before its filing, had not
obtained Google’s consent to file it, and mistakenly
represented to the court that Google had agreed to
bear its own attorneys’ fees. See J.A. 438 99 5-6.
Google demanded that EscapeX “immediately
withdraw this stipulation[] and notify the Court that
it was filed without Google’s permission.” J.A. 267.
EscapeX withdrew the stipulation of dismissal that
same day. J.A. 141-42. Several days later, with
Google’s consent, EscapeX filed a second “oint
stipulation of dismissal,” which made no
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representation that the parties had agreed to bear
their own fees. J.A. 143-44.

Google then moved for attorneys’ fees under 35
U.S.C. § 285, arguing EscapeX had advanced frivolous
claims and unreasonably prolonged the litigation.
EscapeX did not contest the facts alleged by Google;
rather, EscapeX argued that Google was not a
prevailing party! and that the case was not
exceptional. Following oral argument, the district
court granted Google’s motion and ordered EscapeX to
pay $191,302.18 to Google for attorneys’ fees and costs
it had incurred in the course of this case.

EscapeX subsequently moved, pursuant to
Federal Rule of Civil Procedure 59(e), to amend the
judgment, “based on newly discovered evidence”
EscapeX asserted had been unavailable at the time of
the district court’s or-der granting attorneys’ fees. J.A.
505. The “new evidence” consisted of two short
declarations: one from EscapeX’s president and the
other from an engineer who had per-formed EscapeX’s
pre-suit investigation and prepared the claim charts
that were attached to its amended complaint. J.A.
505-16.

1 EscapeX no longer challenges the district court’s determination
that Google was the prevailing party.
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Google sought to meet and confer with EscapeX
before going to the expense of briefing its response to
EscapeX’s Rule 59(e) motion, which Google viewed as
frivolous and had asked EscapeX to withdraw. Despite
several follow-ups, EscapeX did not respond until
weeks later, by which time Google had already had to
file its response to the motion. J.A. 571-72.

In that response, Google argued that the
declarations violated a court order (that had rejected
EscapeX’s request for leave to file a declaration in
opposition to Google’s motion for attorneys’ fees) and,
in any event, they did not comprise “newly discovered
evidence.” J.A. 526-33. The district court agreed.

Finding that EscapeX “wholly failed to meet
the Rule 59(e) standard for amending a judgment,” it
denied the motion. J.A. 3.

Google then moved under 28 U.S.C. § 1927, 35
U.S.C. § 285, and the court’s inherent powers to
recover the fees and costs it incurred in opposing
EscapeX’s Rule 59(e) motion. Google argued that
EscapeX’s motion was frivolous and increased
litigation costs, and further that EscapeX’s counsel
had acted recklessly or in bad faith. In opposition,
EscapeX suggested that the basis for its motion had
been to eliminate the “manifest injustice” of the
court’s attorneys’ fees award. At a hearing on Google’s
motion, the district court made clear that it believed
EscapeX’s Rule 59(e) motion had been frivolous. It
granted Google’s motion, awarding an additional
$63,525.30 in attorneys’ fees and costs, and held that
EscapeX and its attorneys were jointly and severally
liable for this amount.
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EscapeX timely appealed. The district court
had juris-diction under 28 U.S.C. § 1338, and we have
jurisdiction under 28 U.S.C. § 1295(a)(1).

IT

“Federal Circuit precedent applies to a district
court’s decision to award fees pursuant to § 285.7
Realtime Adaptive Streaming LLC v. Netflix, Inc., 41
F.4th 1372, 1378 (Fed. Cir. 2022); see also Blackbird
Tech LLC v. Health in Motion LLC, 944 F.3d 910, 914
(Fed. Cir. 2019) (“We apply Federal Circuit caselaw to
the § 285 analysis, as it is unique to patent law.”)
(internal quotation marks and brackets omitted). “We
review § 1927 motions under the law of the regional
circuit,” here the Ninth Circuit. United Cannabis
Corp. v. Pure Hemp Collective Inc., 66 F.4th 1362,
1367 (Fed. Cir. 2023). “We also review a district
court’s denial of a Rule 59(e) motion to amend a
judgment . . . under the regional circuit’s law.” CODA
Dev. S.R.O. v. Goodyear Tire & Rubber Co., 916 F.3d
1350, 1357 (Fed. Cir. 2019).

We “review all aspects of a district court’s § 285 deter-
mination for abuse of discretion.” Highmark Inc. v.
Allcare Health Mgmt. Sys., Inc., 572 U.S. 559, 561
(2014). The Ninth Circuit reviews decisions on
motions to amend a judgment under Rule 59(e) and
sanctions under § 1927 for abuse of discretion. See
Kaufmann v. Kijakazi, 32 F.4th 843, 847 (9th Cir.
2022) (relating to Rule 59(e)); Trulis v. Barton, 107
F.3d 685, 692 (9th Cir. 1995) (relating to 28 U.S.C. §
1927). “[A]ln abuse of discretion may be found when
the decision rests on an erroneous interpretation of
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the law or on clearly erroneous factual underpinnings,
or absent such errors, when the court’s decision
represents an unreasonable judgment in weighing
relevant factors.” Intirtool, Ltd. v. Texar Corp., 369
F.3d 1289, 1294 (Fed. Cir. 2004); see also Realtime
Adaptive Streaming, 41 F.4th at 1378.

We reject EscapeX’s suggestion that the degree
of deference given to a district court is somehow
related to the amount of time the district court
presided over a case.? See, e.g., Open. Br. at 10 (“While
this Court reviews for abuse of discretion, in part
because of a district court’s familiarity with the case,

2 KEscapeX cites Thermolife Int’l LLC v. GNC Corp., 922 F.3d
1347, 1357 (Fed. Cir. 2019), in support of this dubious
proposition. See Open. Br. at 18-19, 29-30. There, we affirmed an
award of fees under § 285 that was premised on the district
court’s “conclusion that plaintiffs were unjustified in alleging
infringement in the first place, having failed to do an adequate
pre-filing investigation.” 922 F.3d at 1350. We specifically held
there was no “abuse of discretion in the district court’s resting its
exceptional-case determination on an examination of an issue —
infringement, and specifically the basis for alleging infringement
— that was neither fully adjudicated nor even fully litigated
before the judgment on the merits.” Id. at 1356-57; see also
Lumen View Tech. LLC v. Findthebest.com, Inc., 811 F.3d 479,
483 (Fed. Cir. 2016) (no abuse of discretion in finding case
exceptional under § 285 even where non-infringement had not
been adjudicated before the asserted claims were invalidated).
While we added that “more process may well be needed on a fees
motion when the issue presented as a basis for fees has not
previously been litigated,” 922 F.3d at 1357, we neither held nor
even suggested that the amount of time or effort a district court
expends on a case impacts the degree of deference we accord its
judgments.
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when that familiarity is not present or less, such as in
this case, the deference to the District Court should
likewise be less.”); see also id. at 7-8 (“[T]he District
Court abused its discretion in finding the case
exceptional and awarding fees . .. [because it] issued
its Order after it had been on the case for only two
months and without deciding any other motion in the
case.”); id. at 40 (arguing that “the length of time the
case was pending be-fore the [District] Court”
warrants reversal). Our standard of review 1is
unaffected by the fairly short time the district court
had the case. To hold otherwise would perversely
suggest that a party could act in an otherwise
sanctionable manner for a brief time and suffer no
consequences, or, alternatively, act in a sanctionable
manner and then agree to a transfer and thereby
purge itself of any responsibility for its bad acts. We
decline to incentivize such tactics.

111

EscapeX argues that the trial court abused its
discretion in finding this case exceptional and
granting attorneys’ fees under 35 U.S.C. § 285. In
particular, EscapeX contends that the district court
failed to appreciate that EscapeX had performed an
adequate pre-suit investigation and pressed only non-
frivolous claims; it further alleges the court
improperly considered EscapeX’s lack of engagement
with Google regarding transfer and dismissal.
EscapeX also contends that the district court erred in
denying its Rule 59(e) motion and in granting Google’s
subsequent motion brought under 28 U.S.C. § 1927.
EscapeX’s arguments lack merit.
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A district court may, in an exercise of its
discretion, award attorneys’ fees to the prevailing
party in an exceptional case. See 35 U.S.C. § 285. The
burden i1s on the moving party to prove, by a
preponderance of the evidence, that the case “stands
out from others,” “considering the totality of the
circumstances,” including the strength of the parties’
litigating positions and their conduct in the litigation.
Octane Fitness, LLC v. ICON Health & Fitness, Inc.,
572 U.S. 545, 554 (2014). This “generous standard”
recognizes “the need in particular circumstances to
advance considerations of compensation and
deterrence.” In re Rembrandt Techs. LP Pat. Litig.,
899 F.3d 1254, 1277 (Fed. Cir. 2018) (quoting Octane
Fitness, 572 U.S. at 554 n.6).

Here, the district court’s finding that EscapeX
failed to conduct an adequate pre-suit investigation is
well-sup-ported in the record and, as part of the
totality of circum-stances found by the court, renders
its determination to award attorneys’ fees under
Section 285 an appropriate exercise of discretion. See,
e.g., Bayer CropScience AG v. Dow AgroScience LLC,
851 F.3d 1302, 1307 (Fed. Cir. 2017) (“We cannot say
that the district court erred in reasoning that had
[Appellant] conducted a more searching pre-suit
investigation — at least of its own easily-obtainable
evidence — it would have not filed suit. Nor did the
district court err in treating pre-suit diligence as a
factor in the totality-of-the-circumstance approach, as
we have previously approved of this consideration in §
285 determinations.”).

The district court found it was “obvious that
EscapeX conducted no serious pre-suit investigation
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and that this case was frivolous from the start.” J.A.
1. In reaching this conclusion, the court noted that
EscapeX’s original and first amended complaints
“cobbled together features” from different Google
products and that KEscapeX’s second amended
complaint accused a product feature that preexisted
the '113 patent. Id. The district court further found
that EscapeX was “on notice of the baselessness of its
claim early,” at least from letters it received from
Google, and then again when the Southern District of
New York found its 113 patent ineligible under
Section 101. J.A. 1-2. Neither the fact nor the
substance of these communications is in dispute. See,
e.g., J.A. 194-202 (letter from Google to EscapeX
asserting that complaint was “cobbled together,” that
“113 patent is invalid,” and “EscapeX failed to
conduct an adequate pre-suit investigation”); J.A. 238-
46 (second letter from Google reiterating prior points
and notifying EscapeX that Google believed EscapeX
“lacks a good faith basis for maintaining this action,”
which i1s “clearly baseless” and a “nuisance,” and
warning of potential application for fees). From this
record, the district court’s finding that EscapeX did
not conduct an adequate pre-suit investigation, but
instead filed frivolous claims, is not clearly erroneous.

EscapeX insists that its infringement
allegations were not frivolous because Google’s
accused “Auto Add” feature did not include an “artist
specific application” until after the priority date of the
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113 patent. Open. Br. at 20. According to EscapeX,
this also demonstrates that it conducted an adequate
pre-suit investigation. EscapeX failed to raise this
contention before the district court in opposing the §
285 motion.3 Moreover, EscapeX’s claim charts make
no allegations about “artist specific application” as
part of its “Auto Add” allegations. J.A. 233-36. Thus,
we discern no clear error in the court’s finding that
“[a] basic online search would have revealed that
[Google’s] accused ‘Auto Add’ feature predated
EscapeX’s patent.” J.A. 1.

EscapeX argues the district court improperly
placed weight in its analysis on correspondence
between the par-ties, and EscapeX’s general non-
responsiveness to Google’s efforts to meet and confer.
“[W]e have stressed that one consideration that can
and often should be important to an exceptional-case
determination is whether the party seeking fees
provided early, focused, and supported notice of its
belief that it was being subjected to exceptional
litigation behavior.” Thermolife, 922 F.3d at 1357
(internal quotation marks and alterations omitted).
Indeed, we have previously found that “the parties’
communications” may be a basis to “affirm the district
court’s finding of exceptionality” when they show that
“the lawsuit appears to have been baseless.” Lumen

3 EscapeX insists that its infringement allegations were not
frivolous because Google’s accused “Auto Add” feature did not
include an “artist specific application” until after the priority

date of the 113 patent.
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View, 811 F.3d at 483. Google’s exchanges with
EscapeX, therefore, provide a data point the district
court was permitted to consider as part of its
evaluation of the totality of circumstances. J.A. 1-2
(“Google placed EscapeX on notice of the baselessness
of its claim early and often.”); Thermolife, 922 F.3d at
1358 (“[T]he presence of such notice, followed by
continuation of litigation, can be a factor in justifying
an award of attorney’s fees.”).

Finally, EscapeX suggests that the district
court acted to punish it for being a non-practicing
entity. The record reveals no evidence of such animus.
The lone quotation EscapeX relies on as support for
this proposition does not help it. What the district
court said was: “This was, 1n short, an effort to force a
modest settlement by pestering a tech giant with a
frivolous suit on the assumption that the tech giant
will prefer to capitulate than fight back.” J.A. 2. The
district court was not, 1n this statement or otherwise,
placing weight on the mere fact of the patent owner’s
status as a non-practicing entity. Instead, it was
considering, as part of its evaluation of the deterrent
effect of an award of attorneys’ fees, the frivolousness
of the patentee’s position and evidence it was asserted
for reasons other than a genuine intent to proceed to
adjudication. This is entirely proper. See Lumen View,
811 F.3d at 482-83 (affirming fee award where district
court found “motivation for filing suit was to extract a
nuisance settlement from [the defendant], and that
[such a] ‘predatory strategy’ of baseless litigation
showed the need for deterrence”); see also SFA Sys.,
LLC v. Newegg Inc., 793 F.3d 1344, 1350 (Fed. Cir.
2015) (“[A]
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pattern of litigation abuses characterized by the
repeated filing of patent infringement actions for the
sole purpose of forcing settlements, with no intention
of testing the merits of one’s claims, is relevant to a
district court’s exceptional case determination under
§ 285.7).

Based on these findings, it was not an abuse of
discretion for the district court to determine this case
1s exceptional and to choose, therefore, to award
attorneys’ fees to Google as the prevailing party. See,
e.g., Octane Fitness, 572 U.S. at 557 (explaining that
assessing exceptionality calls for “discretionary
inquiry” that may include consideration of
“exceptionally meritless claims”)

B

EscapeX additionally challenges the district court’s
denial of its Rule 59(e) motion to amend the judgment,
by which it sought to reverse the § 285 award to
Google. Specifically, EscapeX argues that the two
declarations it attached to its motion constituted “new
evidence” because they were “drafted in a way that the
evidence was not evidence that had been considered
before” by the trial court. Open. Br. at 10, 32. EscapeX
further insists that in the “highly unusual
circumstances” of this case, where the district court
presided for only the short time after transfer, Google
was able to “manipulate” the record, which should
have caused the district court to permit EscapeX to
supplement. Open. Br. at 32-34.
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EscapeX is wrong. The Ninth Circuit allows
amendment of a judgment under Rule 59(e) “if (1) the
district court is presented with newly discovered
evidence, (2) the district court committed clear error
or made an initial decision that was manifestly unjust,
or (3) there is an intervening change in controlling
law.” Zimmerman v. City of Oakland, 255 F.3d 734,
740 (9th Cir. 2001). “A Rule 59(e) motion may not be
used to raise arguments or present evidence for the
first time when they could reasonably have been
raised earlier.” Wells Fargo Bank, N.A. v. Mahogany
Meadows Ave. Tr., 979 F.3d 1209, 1218 (9th Cir. 2020)
(in-ternal quotation marks and emphasis omitted).
We agree with the district court that EscapeX “wholly
failed to meet the Rule 59(e) standard for amending a
judgment.” J.A. 3. The declarations from EscapeX’s
CEO and one of its engineers were not “newly
discovered evidence,” as these witnesses were always
within the control of EscapeX and their knowledge —
including as to EscapeX’s pre-suit investigation — was
always available to EscapeX. These declarations
reasonably could have been prepared and offered to
the court much earlier.

EscapeX argues that it also invoked the
“manifestly unjust” basis for amendment of judgment,
but it cannot show us where it did so. Oral Arg. at
14:24-34.4 Nor have we been able to find any such
invocation of this grounds for relief under Rule 59(e).

4 The oral argument vrecording 1is available at:
https://www.cafc.uscourts.gov/oral-arguments/24-
1201_06042025.mp3.
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Thus, the argument is forfeited. See SEKRI,
Inc. v. United States, 34 F.4th 1063, 1071 n.9 (Fed.
Cir. 2022). In any event, we see nothing “manifestly
unjust” in the district court’s grant of Google’s Section
285 motion, for all the reasons we have already
explained. It follows, then, that there is no manifest
injustice in the district court’s denial of EscapeX’s
Rule 59(e) motion.

C

Finally, EscapeX argues the district court
abused its discretion by granting Google’s motion for
additional attorneys’ fees after the court denied
EscapeX’s Rule 59(e) motion, and imposing sanctions
on KEscapeX’s attorneys, pursuant to Section 1927.
EscapeX contends its attorneys “should not be
sanctioned for failing to abandon [their] client’s case
at the drop of a motion.” Open. Br. at 35. Again,
EscapeX’s positions lack merit.

Title 28 United States Code § 1927 further
authorizes a district court to hold an attorney liable
“to satisfy person-ally the excess costs, expenses, and
attorneys’ fees reason-ably incurred” when that
attorney “so multiplies the proceedings in any case
unreasonably and vexatiously.” “Personal sanctions
under section 1927 against an attorney are
appropriate for conduct that viewed objectively, mani-
fests either intentional or reckless disregard of the
attorney’s duties to the court.” Julien v. Zeringue, 864
F.2d 1572, 1575 (Fed. Cir. 1989) (internal quotation
marks omit-ted).
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EscapeX’s appeal of the § 1927 determination is
premised on its view that the district court expected
counsel to abandon their client based simply on
Google’s contentions. There is no indication the
district court believed this, much less that it granted
Google’s motion on this basis. Instead, the district
court explained it was granting Google additional
attorneys’ fees after its first award, and making
EscapeX’s attorneys jointly and severally liable for
this additional amount, because “the attorneys for
EscapeX acted recklessly by filing a frivolous Rule
59(e) motion that unreasonably multiplied the
proceedings of this case.” J.A. 4-5 (“EscapeX’s
attorneys’ refusal to withdraw or amend their motion
when informed by Google’s counsel of its numerous
problems, at a minimum, constitutes reckless-ness.”).
An attorney’s obligation to zealously advocate for a
client is not a license to ignore other duties, such as
conducting an adequate pre-suit investigation and
refraining from filing frivolous motions. See generally
In re Personal-Web Techs., 85 F.4th 1148, 1159 (Fed.
Cir. 2023) (“[Z]ealous representation is tempered by
the obligation of counsel to assist the court by fully
and fairly presenting legal issues relevant to the facts
of the case. Exceptionality cannot hide behind a claim
of zealous representation.”) (internal -citation
omitted).

EscapeX’s Rule 59(e) motion was frivolous
because it was “baseless and made without reasonable
and competent inquiry’ and contained “legal or
factual contentions so weak as to constitute objective
evidence of improper purpose.” In re Girardi, 611 F.3d
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1027, 1062 (9th Cir. 2010). Counsel here could have
avoided sanction by simply not filing such a motion,
which would not by any means have constituted
abandonment of their client.

Hence, the district court did not abuse its
discretion in granting Google’s § 1927 motion.

IV

For the reasons stated, we affirm the district
court’s orders awarding Google LLC attorneys’ fees
under 35 U.S.C. § 285 and 28 U.S.C. § 1927 and
denying EscapeX’s motion to amend the judgment
under Federal Rule of Civil Proce-dure 59(e).

AFFIRMED
COSTS

Costs awarded to Google.
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APPENDIX D

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ESCAPEX IP LLC, Case No. 22-cv-08711-VC
Plaintiff, ORDER GRANTING
V. MOTION FOR
ATTORNEYS’ FEES
GOOGLE LLC, UNDER 28 U.S.C. § 1927
Defendant. Re: Dkt. No. 66

The motion for attorneys’ fees is granted. This
order assumes the reader’s familiarity with the facts
of the case, the relevant law, and the arguments made
by the parties.

When an attorney unreasonably or vexatiously
multiplies the proceedings, courts may require the
attorney to personally satisfy “the excess costs,
expenses, and attorneys’ fees reasonably incurred
because of such conduct.” 28. U.S.C. § 1927. To impose
sanctions under § 1927, a court must find that the
attorney’s conduct was at least reckless. See Fink v.
Gomez, 239 F.3d 989, 993 (9th Cir. 2001). Here, the
attorneys for EscapeX acted recklessly by filing a
frivolous Rule 59(¢) motion that unreasonably
multiplied the proceedings of this case.

EscapeX’s Rule 59(e) motion—seeking reversal
of this Court’s previous fee order—argued that

App. 21


https://cand-ecf.sso.dcn/cgi-bin/DktRpt.pl?406208

reversal was warranted based on newly discovered
evidence. See Dkt. No. 59. But the evidence EscapeX
presented in no way met the standard of newly
discovered evidence under Rule 59(e). EscapeX
submitted two declarations—one from EscapeX’s
president and one from an engineer who drafted
EscapeX’s claim charts—both of which contained
information that was already known by EscapeX at
the time of Google’s original fee motion. Just because
EscapeX failed to include these declarations at that
time does not mean that they constituted “newly
discovered evidence.” See School District No. 1d,
Multnomah County, Oregon v. ACandS, Inc., 5 F.3d
1255, 1263 (9th Cir. 1993). EscapeX also provided no
argument explaining why these declarations should
have been considered “newly discovered evidence.”
Other than reciting the legal standard for a Rule 59(e)
motion, EscapeX’s motion cited no authority for its
position that the declarations constituted new
evidence. Instead, the motion simply summarized
what was in the declarations and raised arguments
that could have been made prior to entry of the initial
fee award. See Exxon Shipping Co. v. Baker, 554 U.S.
471, 486 n.5 (2008) (“Rule 59(e) . . . may not be used to
relitigate old matters, or to raise arguments or
present evidence that could have been raised prior to
the entry of judgment.”). As a result, EscapeX’s Rule
59(e) motion was frivolous. And EscapeX’s attorneys’
refusal to withdraw or amend their motion when
informed by Google’s counsel of its numerous
problems, at a minimum, constitutes recklessness.

Moreover, in its opposition to Google’s current
attorneys’ fees motion, EscapeX argues that it filed its
Rule 59(e) motion based on its belief that the original
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fee order was manifestly unjust. See Dkt. No. 73.
However, this argument i1s found nowhere in
EscapeX’s actual motion. If the basis for the motion
was indeed a belief that there was manifest injustice,
then that is even more reason to find that EscapeX’s
attorneys acted recklessly or in bad faith by filing a
motion to reconsider on the grounds of newly
discovered evidence.

In light of this conduct, Google requests
reimbursement for its attorneys’ fees and costs in the
amount of $92,602.95. See Dkt. No. 66 (requesting
$34,447.65 in fees and costs incurred in responding to
the Rule 59(e) motion and in preparing this fees
motion); Dkt. No. 83 (requesting an additional
$58,155.30 in fees and costs incurred in filing this fees
motion, preparing/filing a reply, and arguing at the
hearing). While Google’s request for $34,447.65 in
connection with responding to the Rule 59(e) motion
and preparing this fees motion is facially reasonable,
1ts request for $58,155.30 for its subsequent work 1is
not. It 1s unreasonable for the cost of filing—as
opposed to preparing—a fees motion, preparing and
filing a reply brief, and arguing at a 13-minute
hearing to be more than 1.5 times greater than
responding to a Rule 59(e) motion and preparing a fees
motion.
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Therefore, Google is entitled to reimbursement
of its reasonable attorneys’ fees and costs in the
amount of $63,525.30 to be levied jointly and severally
against EscapeX’s attorneys, William P. Ramey, III
and Susan S.Q. Kalra.l

IT IS SO ORDERED.
Dated: February 12, 2024

VINCE CHHABRIA
United States District Judge

1 Google also requests that the previously awarded fees and costs
be levied jointly and severally against these attorneys. However,
they did not make this request at the time they sought their
original attorneys’ fees award, making this current request
untimely.
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APPENDIX E

U.S. District Court
California Northern District

Notice of Electronic Filing

The following transaction was entered on 10/30/2023
at 11:48 AM and filed on 10/30/2023

Case Name: Escapex IP LLC v. Google LLC

Case Number: 3:22-cv-08711-VC

Document Number: 65(No document attached)
Docket Text:

ORDER. EscapeX's [569] Motion to Alter
Judgment is denied because EscapeX has
wholly failed to meet the Rule 59(e) standard for
amending a judgment. Signed by Judge Vince
Chhabria. (This is a text-only entry generated by
the court. There is no document associated with
this entry.)
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APPENDIX F

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ESCAPEXIP LLC, | (gage No. 22-¢v-08711-VC

Plaintiff, ORDER GRANTING
V. MOTION FOR
ATTORNEYS’ FEES
GOOGLE LLC, UNDER 35 U.S.C. § 285
Defendant. Re: Dkt. NO. 41

The motion for attorneys’ fees is granted. This
order assumes the reader’s familiarity with the facts
of the case, the relevant law, and the arguments made
by the parties.

Google 1s the prevailing party because the
parties stipulated to the dismissal of EscapeX’s claims
with prejudice. United Cannabis Corporation v. Pure
Hemp Collective, Inc., 66 F.4th 1362, 1367—68 (Fed.
Cir. 2023). And Google has met its burden to show
that this is an exceptional case under the meaning of
the fee-shifting statute.

It is obvious that EscapeX conducted no serious
pre-suit investigation and that this case was frivolous
from the start. EscapeX’s initial and first amended
complaints cobbled together features from two
different YouTube products to allege infringement of
its purported patent. See Dkt. Nos. 1, 8. When alerted
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to this fact by Google—a fact that a basic pre-suit
investigation would have uncovered—EscapeX
amended its complaint to assert its infringement
claim only against the YouTube Video product. See
Dkt. No. 15. But EscapeX’s infringement contentions
asserted a priority date of October 21, 2014. Dkt. No.
41-7. A basic online search would have revealed that
the accused “Auto Add” feature predated EscapeX’s
patent. See Dkt. No. 41-8 at 2.

Google placed EscapeX on notice of the
baselessness of its claim early and often, urging it to
dismiss the case. See Dkt. Nos. 41-5; 41-8; 41-9; 41-10;
41-11; 41-12. But EscapeX pressed on. In fact, even
after Judge Furman declared the 113 patent invalid
in January 2023, EscapeX waited another month and
a half before dismissing this case. See EscapeX IP LLC
v. Block, Inc., No. 22-cv-3575-JMF, 2023 WL 373180,
at *4-*8 (S.D.N.Y. Jan. 24, 2023). Worse still, when it
finally did so, it was by way of a “stipulated” dismissal,
with each party to bear its own fees and costs, that
Google had not agreed to. Dkt. No. 37; see also Dkt.
Nos. 41-1 at 8-9; 41-15. Although this case would be
exceptional under section 285 in any event, ExcapeX
certainly poured dirt on itself by engaging in this
litigation misconduct. The attorneys for EscapeX are
lucky that Google did not separately ask the Court to
impose sanctions on them. See Segan LLC v. Zynga
Inc., 131 F. Supp. 3d 956, 964 (N.D. Cal. 2015)
(“[lawyers] could be held jointly and severally liable
under Rule 11 for an entire section 285 fee award if
they file such an objectively baseless patent
infringement suit in the future.”).
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This was, in short, an effort to force a modest
settlement by pestering a tech giant with a frivolous
suit on the assumption that the tech giant will prefer
to capitulate than fight back. Indeed, EscapeX and its
parent company DynalP have a history of bringing
frivolous suits for this purpose. See Dkt. No. 41 at 15—
16 (collecting cases); see also Dkt. No. 41 at 9n.2 & 24
n.8. EscapeX is ordered to reimburse Google in the
amount of $191,302.18. See Dkt. Nos. 41-1, 41-28
(requesting and justifying $140,615.73 in fees and
costs incurred prior to the filing of this motion); Dkt.
Nos. 55-1, 55-2 (requesting and justifying an
additional $50,686.45 in fees and costs associated with
this motion). The Court is satisfied that the
declarations Google has submitted adequately justify
this amount (which, in any event, is facially
reasonable), and so EscapeX’s objections based on
Local Rule 54 are overruled. See Dkt. No. 56.

IT IS SO ORDERED.
Dated: August 16, 2023

VINCE CHHABRIA
United States District Judge
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APPENDIX G

Constitution of the United States
Fifth Amendment

No person shall be held to answer for a capital,
or otherwise infamous crime, unless on a presentment
or indictment of a Grand Jury, except in cases arising
in the land or naval forces, or in the Militia, when in
actual service in time of War or public danger; nor
shall any person be subject for the same offence to be
twice put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property
be taken for public use, without just compensation.
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APPENDIX H

28 U.S. Code § 1254 - Courts of appeals;
certiorari; certified questions

Cases in the courts of appeals may be reviewed
by the Supreme Court by the following methods:

(1) By writ of certiorari granted upon the petition
of any party to any civil or criminal case, before
or after rendition of judgment or decree;
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APPENDIX 1

28 U.S. Code § 1927 - Counsel’s liability for
excessive costs

Any attorney or other person admitted to
conduct cases in any court of the United States or any
Territory thereof who so multiplies the proceedings in
any case unreasonably and vexatiously may be
required by the court to satisfy personally the excess
costs, expenses, and attorneys’ fees reasonably
incurred because of such conduct.

(June 25, 1948, ch. 646, 62 Stat. 957; Pub. L. 96-349,
§ 3, Sept. 12, 1980, 94 Stat. 1156.)
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APPENDIX J

35 U.S.C. 285 Attorney fees.
The court in exceptional cases may award reasonable
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APPENDIX K

Rule 59. New Trial; Altering or Amending a
Judgment

(e) Motion to Alter or Amend a Judgment. A motion to
alter or amend a judgment must be filed no later than
28 days after the entry of the judgment.

Notes

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Feb. 28,
1966, eff. July 1, 1966; Apr. 27, 1995, eff. Dec. 1, 1995;
Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec.
1, 2009.)
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