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1
QUESTIONS PRESENTED

1. Whether a prior consent decree or the National
Voter Registration Act (NVRA) precludes Arizona
from prohibiting the registration of “federal-only”
voters, who have sufficiently demonstrated their
federal eligibility, solely because they submitted a
state-created voter registration form rather than
the Federal Form.

2. Whether, for purposes of the public assistance
agency registration mandate of the NVRA, a state-
created voter registration form that requires
additional documents to prove eligibility is
“equivalent” to a Federal Form that does not
1mpose such requirements.

3. Whether the NVRA prevents Arizona from barring
eligible federal registrants from participating in
mail voting, which is broadly available to all other
registrants and is the primary method of voting in
the State, because those voters chose to register to
vote pursuant to the NVRA’s protections.

4. Whether the Ninth Circuit erred in remanding the
discriminatory intent claim for the district court to
analyze under the ordinary Arlington Heights
framework.1!

1 This question presented relates to claims only Promise Arizona
and Southwest Voter Registration Project pursued on appeal in
the Ninth Circuit. App. 19. The response is on behalf of those
named respondents.
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CORPORATE DISCLOSURE STATEMENT

Respondents Arizona Asian American Native
Hawaiian and Pacific Island for Equity Coalition,
Living United for Change in Arizona, League of
United Latin American Citizens, Arizona Students’
Association, ADRC Action, Inter Tribal Council of
Arizona, Inc., Arizona Coalition for Change, Promise
Arizona, and Southwest Voter Registration Education
Project do not have parent corporations, nor does any
publicly held corporation own 10 percent or more of
any stake or stock in Respondents. Respondent San
Carlos Apache Tribe is a federally recognized Indian
tribe organized pursuant to Section 16 of the Indian
Reorganization Act of June 18, 1934, ch. 576, 48 Stat.
984, 987.
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INTRODUCTION

Congress enacted the National Voter Registration
Act (NVRA) in 1993 and created “a complex
superstructure of federal regulation atop state voter-
registration systems.” Arizona v. Inter Tribal Council
of Ariz., Inc., 570 U.S. 1, 5 (2013) (ITCA). One of the
NVRA’s “two main objectives” is “increasing voter
registration” for federal elections. Husted v. A. Philip
Randolph Inst., 584 U.S. 756, 761 (2018). To that end,
the NVRA encourages states to expand opportunities
for federal registration and imposes requirements
designed to reduce barriers that would impede
registration of eligible federal voters.

In the wake of the 2020 General Election, Arizona
passed laws that discriminate against federal
registrants or impede the registration of federal
voters in violation of the NVRA, including, as relevant
here, a prohibition on the registration of federal-only
voters solely because they chose to use the state-
created registration form (State Form) rather than
the Federal Form and an exclusion of Federal Form
registrants from Arizona’s system of mail voting. The
district court enjoined Arizona from implementing
these provisions, and the Ninth Circuit affirmed. The
district court also found the challenged laws were not
enacted with discriminatory intent, the Promise
Arizona Plaintiffs appealed, and the Ninth Circuit
remanded for reconsideration using the proper legal
standard. Warren Petersen, in his official capacity as
the President of the Arizona Senate, and Steve
Montenegro, in his official capacity as the Speaker of
the Arizona House of Representatives, Intervenor-
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Defendants below, ask this Court to review four issues
related to these challenged provisions. None warrants
review.

Arizona has been in front of this Court before in a
similar posture. In 2013, Arizona defended a
documentary proof of citizenship (DPOC) requirement
that this Court found violated the NVRA because it
imposed unlawful barriers to federal registration for
Federal Form registrants. See ITCA, 570 U.S. at 20.
This case is more of the same. Arizona is using new
means to attempt to impose similar restrictions on
federal registrants to those that this Court has
already found violate the clear text and purposes of
the NVRA.

On the first and second questions presented—
those relating to whether Arizona can refuse to
register “federal-only” voters who have demonstrated
federal eligibility simply because they chose to submit
a State Form instead of a Federal Form, and whether
the State and Federal Forms are “equivalent” to each
other—Petitioners identify no conflict between the
Ninth Circuit’s opinion and an opinion of this Court or
any other court of appeals. Petitioners also fail to
proffer any record to support their claim and lose
under any standard, even the one they propose should
have applied in this case. Regardless, the first
question presented cannot be reached without first
considering a sui generis issue relating to an
undisturbed consent decree. Moreover, the Ninth
Circuit conservatively and appropriately construed
the text of the NVRA and engaged in an analysis
consistent with this Court’s ruling in ITCA.
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The third question presented—whether Arizona
can bar federal registrants from participating in mail
voting only because those voters chose to register to
vote pursuant to the NVRA’s protections—is similarly
sui generis. Petitioners point to no other state that
has enacted a restriction like the one challenged here,
much less a state that has enacted a restriction under
similar circumstances to Arizona, where nearly 90%
of voters vote by mail in a bifurcated registration
system. And again, Petitioners fail to identify a
circuit split, a legal question of broader importance, or
any other factor that would counsel in favor of
weighing in on such a singular case.

Finally, the fourth question presented—whether
the Ninth Circuit erred in remanding the
discriminatory intent claim—is in an interlocutory
posture.  And Petitioners do not present any
justification for the Court to hear this claim or this
case at an interlocutory stage.

At bottom, the Petition seeks review of an
interlocutory, unique, fact-bound decision that does
not conflict with any decision of this Court or another
court of appeals and faithfully applies this Court’s
precedent. The Petition for writ of certiorari should
be denied.

STATEMENT OF THE CASE
1.

The NVRA “requires States to provide simplified
systems for registering to vote in federal elections.”
Young v. Fordice, 520 U.S. 273, 275 (1997). Two of its
primary goals are “to establish procedures that will
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increase the number of eligible citizens who register
to vote in elections for Federal office” and make it
possible for state and local government
1mplementation efforts to “enhance[] the participation
of eligible citizens as voters in elections for Federal
office.” 52 U.S.C. § 20501(b)(1)-(2). To achieve these
goals, Congress “erected a complex superstructure of
federal regulation atop state voter-registration
systems.” ITCA, 570 U.S. at 5.

Relevant here, NVRA Section 8 requires that
states “ensure that any eligible applicant is registered
to vote” if their “valid voter registration form” is
received at least 30 days before an election. 52 U.S.C.
§ 20507(a)(1). Section 6 requires states to “accept and
use the mail voter registration application form” made
available by the Election Assistance Commission (the
Federal Form) but also allows states to “develop and
use” their own State Forms to register voters for
federal elections, so long as those state-created forms
comply with Section 9. 52 U.S.C. § 20505(a)(1)-(2).
Section 9 provides that State Forms “may require only
such identifying information . . . and other
information . . . as 1s necessary to enable the
appropriate State election official to assess the
eligibility of the applicant and to administer voter
registration.” 52 U.S.C. § 20508(b)(1). Finally,
Section 7 requires state voter registration agencies to
distribute either the Federal Form or “the office’s own

form if it 1s equivalent to the [Federal] form.” 52
U.S.C. § 20506(a)(6)(A)(@11).
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2.

Arizona has one of the most widely used mail
voting systems in the United States. Arizona
authorized no-excuse absentee voting in 1991, and it
has become the dominant method of voting in the
State. In 2020, nearly 90% of Arizona voters chose to
cast their ballots by mail.

Arizona has had a bifurcated voter registration
system since 2013. Under it, there are “federal-only”
voters who can participate only in federal elections
and “full-ballot” voters who can vote in all state, local,
and federal elections. The State created the
bifurcated system to comply with the NVRA’s
protections for registration in federal elections, as
explained in this Court’s decision in ITCA, while
exercising its right to 1impose more onerous
requirements for registration in state and local
elections. In IT'CA, this Court held that Arizona could
not require Federal Form applicants to submit
supplementary DPOC to register for federal elections,
because NVRA Section 6’s “accept and use” provision
requires states to “accept the Federal Form as a
complete and sufficient registration application” to
vote for federal offices and the Federal Form did not
include a DPOC requirement. 570 U.S. at 9. If
Arizona wanted to make DPOC a necessary field on
the Federal Form, the Court directed that it must
submit a request to the Election Assistance
Commission (EAC) and appeal any adverse decision
under the Administrative Procedure Act. Id. at 19.
Arizona did so, and the EAC denied Arizona’s request.
Arizona unsuccessfully challenged that decision in
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federal court. See Kobach v. U.S. Election Assistance
Comm’n, 772 F.3d 1183, 1197-98 (10th Cir. 2014).
This Court denied certiorari. 576 U.S. 1055 (2015)
(mem.).

After ITCA, Arizona applicants who provided
DPOC could register as full-ballot voters, regardless
of which form they submitted; those who applied
using the State Form without DPOC had their
applications rejected outright, and those who applied
with the Federal Form without DPOC were registered
as either as federal-only voters or full-ballot voters,
depending on what information the State had on file.
For those voters, election officials worked with the
Arizona Department of Transportation (ADOT) to see
whether the agency had DPOC on file for the Federal
Form applicant. If ADOT found the information, the
applicant became a full-ballot voter; if not, they were
registered as federal-only. Election officials ran no
similar search for State Form applicants without
DPOC.

This system changed in 2018, after Arizona,
represented by the State Attorney General’s Office,
resolved a lawsuit brought against it by the League
for United Latin American Citizens of Arizona
(LULAC) and Arizona Students’ Association, alleging
that this process—hinging federal registration status
solely on the paper form used—violated the First and
Fourteenth Amendments. App. 523-24. In the
resulting consent decree (LULAC Consent Decree),
the parties agreed that the Secretary of State would
instruct recorders, through the Election Procedures
Manual, to treat Federal and State Form users the
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same when registering applicants for federal
elections. Under the resulting directives in the
Election Procedures Manual, officials must conduct
the same search of the ADOT database for both State
and Federal Form applicants who apply to vote
without DPOC. App. 533-36. If ADOT finds DPOC,
the applicant is registered as a full-ballot voter. Id. If
not, the applicant must be registered as a federal-only
voter. Id.

3.

In 2022, the Arizona legislature enacted House Bill
2492 (H.B. 2492). Relevant here, it added a new
documentary proof of residency (DPOR) requirement
for registration, A.R.S. § 16-123, and then required
registrars to wholly reject State Form applications
that lacked DPOR or DPOC, even if the applicant
would be federally eligible using the Federal Form.
AR.S. § 16-121.01(A), (C). H.B. 2492 also barred
federal-only voters from voting in any federal election
by mail or for president. A.R.S. § 16-127(A)(2); A.R.S.
§ 16-121.01(E). In the same session, it also passed
House Bill 2243 (H.B. 2243) imposing new voter
registration cancellation procedures. A.R.S. § 16-
165(A)(10), (E)-(L).

Under A.R.S. § 16-121.01(C), Arizona election
officials would continue to use the ADOT database to
confirm the citizenship of Federal Form applicants
who do not provide DPOC and register them as full-
ballot voters if possible. But election officials would
not engage in such a search for State Form applicants,

leading to the rejection of applicants even when
officials could verify their DPOC with ADOT. As a
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result, election officials would reject voters solely
based on which paper they used to register, or the
official would risk a felony. App. 671 (“A county
recorder or other officer in charge of elections who
knowingly fails to reject an application for
registration as prescribed by [A.R.S. § 16-121.01(C)] 1s
guilty of a class 6 felony.”).

4.

The United States and various civic and tribal
organizations challenged the law in several lawsuits
that were consolidated as Mi Familia Vota v. Fontes,
No. 2:22-¢v-00509 (D. Ariz.). As relevant here,
Plaintiffs’ complaints alleged that (1) certain
provisions of H.B. 2492 violated the NVRA and (2)
H.B. 2243 was enacted with intent to discriminate in
violation of the equal protection guarantee of the U.S.
Constitution. App. 247-48, 432. Petitioners Petersen,
Toma, and the Republican National Committee
intervened as Defendants in the district court. App.
248. Petitioners moved for summary judgment on the
first three questions presented, asserting they were
entitled to judgment as a matter of law, dependent on
no facts beyond the text of the statutes and the
Federal Form. App. 466.

In September 2023, the district court granted
summary judgment for Plaintiffs on some of the
claims at issue here. App. 466. It first held that the
NVRA preempts H.B. 2492’s mail-voting restriction
on registrants who opt to use the Federal Form. App.
486-89. The court also enjoined A.R.S. § 16-
121.01(C)’s requirement that officials reject State
Forms lacking DPOC as violating the LULAC Consent
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Decree. App. 500, 517. It observed that the Decree,
which was never set aside, formed part of a final
judgment in earlier litigation that the Secretary
resolved by agreeing to the Decree’s terms. App. 500.
Even setting aside the LULAC Consent Decree, the
court found that the requirement violates the NVRA.
App. 501 n.13.

In February 2024, after a ten-day bench trial, the
court granted Plaintiffs additional relief on some
claims but not others. App. 558-59. As relevant here,
the court found that rejecting State Form applications
that lack DPOR violates the NVRA as applied to
registration for federal elections because Defendants
failed to show at trial that DPOR is “necessary” to
determine eligibility. App. 299-300. It likewise held
that rejection of applications from public assistance
agencies lacking DPOR or DPOC violates Section 7 of
the NVRA, which requires such agencies to use forms
“equivalent” to the Federal Form. App. 301-02. The
district court rejected Plaintiffs’ claims of
discriminatory intent under an Arlington Heights
analysis that deployed a heightened standard of
demonstrating discriminatory intent. Vill. of
Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S.
252 (1977); App. 353. The district court entered a
final judgment and permanent injunction consistent
with these holdings. App. 355.

Petitioners and RNC Intervenor-Defendants asked
the Ninth Circuit to stay the district court’s injunction
preventing the State from requiring all applicants to
provide DPOC before they could vote for president or
by mail. Petitioners also sought a stay of the holding
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prohibiting officials from rejecting State Form
applicants who did not provide DPOC (although they
did not seek a stay with respect to the parallel DPOR
requirement). A motions panel of the Ninth Circuit
issued a partial stay, allowing the enforcement of the
DPOC requirement for State Forms but otherwise
declining to disturb the district court’s injunction.
App. 364. A merits panel of the Ninth Circuit
reconsidered that order and lifted the partial stay.
App. 373.

Petitioners subsequently sought interim relief
from this Court, raising the same issues. This Court
issued a partial stay of the injunction, granting relief
only as to the State Form issue. App. 583. dJustices
Sotomayor, Kagan, Barrett, and Jackson would have
denied any interim relief. App. 584. At the merits
stage, Promise Arizona Plaintiffs also cross-appealed
the district court’s decision on the intentional
discrimination claim. Supp. App. 317.

After full merits briefing and argument, the Ninth
Circuit, inter alia, affirmed the district court’s rulings
with respect to the first three questions presented.
However, finding the district court analyzed
Plaintiffs’ intent evidence under an improperly
heightened evidentiary standard, it reversed and
remanded on the issue of discriminatory intent. App.
73-74. The court explained that both the LULAC
Consent Decree and the NVRA prevent Arizona from
requiring DPOC to register to vote via the State Form
for federal elections. See App. 57-62. The court also
held that requiring State Form and public assistance
agency applicants registering with the State Form for
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federal elections to provide DPOR violates Sections 6
and 7 of the NVRA. App. 45-48. And the court held
that the requirement that Federal Form applicants
must provide DPOC to vote by mail is preempted by
Section 6 of the NVRA and obstacle preemption. App.
39-42.

Petitioners and the other defendants sought
rehearing en banc. On September 22, 2025, the Ninth
Circuit denied Petitioners’ motion for a rehearing en
banc. App. 546. Seven judges would have granted en
banc review to address the questions now presented
here. Four would have granted en banc review to
address the State Form issue, but not the other claims

Petitioners raised in their rehearing request. App.
548-49.

Petitioners filed their petition for certiorari on
February 19, 2026.

REASONS FOR DENYING THE PETITION

This Petition should be denied because it will not
resolve a circuit split or present any questions worthy
of certiorari review. The first question presented,
regarding the lawfulness of Arizona’s prohibition on
registering federal voters who submit State Forms but
fail to include DPOR or DPOC, must be considered in
light of the NVRA and an undisturbed consent decree.
The second question presented represents an
exceedingly narrow statutory interpretation issue
where the Ninth Circuit applied the ordinary meaning
of the word “equivalent.” The third question
presented, regarding Arizona’s unique prohibition on
federal registrants participating in mail voting, the
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State’s predominant method of voting, will have no
impact outside of Arizona. These niche and sui
generis holdings do not present issues of broader
import. And the intentional discrimination claim has
been remanded to the district court, meaning review
of both that interlocutory claim and this case is
premature.

I. The application of A.R.S. § 16-121.01(A),
(C) against an undisturbed Consent
Decree and Sections 9 and 7 of the
NVRA does not present a question
worthy of certiorari review.

To change the outcomes of the Ninth Circuit’s
holdings on the first and second questions presented,
this Court must reconsider and address all three
issues on which the Ninth Circuit ruled against the
State: the application of the undisturbed LULAC
Consent Decree to Arizona’s DPOC requirement; the
application of NVRA Section 9’s necessity
requirement to the DPOC and DPOR requirements;
and Section 7’s equivalence requirement to the DPOC
and DPOR requirements. None of these issues
presents a certiorari-worthy question.

Given this case’s complicated procedural, factual,
and state-specific legal background, it is a poor vehicle
for resolving any issues of broader consequence.
Moreover, the Ninth Circuit’s opinion on these mixed
questions of law and fact was correct on the merits,
which renders this case unnecessary for review.



13

a. The LULAC Consent Decree does not
present a question worthy of certiorari
review.

Since 2018, based on the LULAC Consent Decree,
Arizona’s Elections Procedures Manual has obliged
election officials to treat voter registration applicants
similarly with respect to federal elections, regardless
of whether they use the Federal or State Form. App.
522. Because Petitioners failed to intervene in the
LULAC litigation and to move to modify the LULAC
Consent Decree under Rule 60(b) of the Federal Rules
of Civil Procedure, they may not now seek to modify
the Decree in a separate case. Further, their
arguments that the Decree does not apply to A.R.S.
§ 16-121.01(C) are wrong on the merits, making this
case Inappropriate for certiorari review.

1.

Petitioners’ failure to move under Rule 60(b) to
modify the LULAC Consent Decree is fatal to their
Petition for two reasons. First, Petitioners’
procedural failure is unique and inapplicable to a
broader set of cases. Second, because of this failure,
Petitioners cannot succeed in obtaining the relief they
seek: to modify or do away with the Consent Decree.
See Rufo v. Inmates of Suffolk Cnty. Jail, 502 U.S. 367,
378 (1992).

The LULAC Consent Decree, like any consent
decree, “is subject to the rules generally applicable to
other judgments and decrees,” and 1is therefore
binding. See Rufo, 502 U.S. at 378. The Decree
constitutes “an agreement that the parties desire and
expect will be reflected in, and be enforceable as, a
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judicial decree that is subject to the rules generally
applicable to other judgments and decrees.” Id. To
modify a consent decree, like any other judgment, a
party must move under Rule 60(b). Id. (“There is no
suggestion in these cases that a consent decree is not
subject to Rule 60(b).”). Petitioners failed to do so.
They cite no authority that would allow them to
disregard the Consent Decree without moving under
Rule 60(b). Instead, they cry foul for not being
included as a party in LULAC. See Pet. 25. Although
Petitioners were not parties to the case that resulted
in the LULAC Consent Decree, see App. 522, they
could have moved to intervene and sought to modify
the Decree under Rule 60(b), as demonstrated by the
cases they cite. See Pet. 25 (citing Horne v. Flores, 557
U.S. 433, 449 (2009)). Arizona legislators have
previously taken precisely those actions to modify
orders applicable to their legislation. See, e.g., Horne,
557 U.S. at 449. Their failure to do so here prevents
them from raising any arguments about the Consent
Decree’s applicability.

2.

The Ninth Circuit’s opinion does not present
separation of powers or federalism concerns, despite
Petitioners’ argument to the contrary. See Pet. 20.
The Ninth Circuit held only that a consent decree that
“has never been set aside” remains in force. App. 58.
That is correct and not worthy of certiorari review.
The Ninth Circuit did not opine on whether the
Consent Decree should have been set aside had
Petitioners intervened and sought to modify the
Decree under Rule 60(b). That would be another case
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presenting a different question for review: when
should a court modify a consent decree based on
subsequent, contrary legislation. Because this case
does not present that question, Petitioners’ repeated
invocations of separation of powers and federalism
concerns to justify certiorari are misplaced.

Moreover, to the extent Petitioners argue that
their Elections and Electors Clause authority to
prescribe election rules and qualifications should
supersede the effect of an undisturbed consent decree,
Pet. 24, this Court has already repudiated the legal
rationale underlying such arguments. In Moore v.
Harper, 600 U.S. 1 (2023), this Court “rejected the
contention that the Elections Clause vests state
legislatures with exclusive and independent authority
when setting the rules governing federal elections,”
and reaffirmed that such authority remains subject to
the ordinary rules of judicial review.2 Id. at 26. This
1s even more obviously true in the context of a federal

2 Unlike the Petition from RNC Intervenors before this Court,
Petitioners do not argue that there is a circuit split between the
Ninth Circuit’s decision below and the Eighth Circuit’s decision
in Carson v. Simon, 978 F.3d 1051 (8th Cir. 2020). Nor could
they plausibly do so. First, Carson addressed a distinct context
involving a state, not federal, consent decree. Moreover, Moore
came after the Eighth Circuit’s decision in Carson, overruling the
Circuit’s logic. And Moore distinguished the very cases relied on
by Carson to reach the opposite conclusion. Compare Carson,
978 F.3d at 1060 (relying on McPherson v. Blacker, 146 U.S. 1
(1892), to conclude that the legislature has “exclusive” power
under the Electors Clause), with Moore, 600 U.S. at 27-28
(explaining that McPherson does not give state legislatures
exclusive authority irrespective of limits imposed by state
constitutions).
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court order; even in Moore, Petitioners never
suggested federal court orders could not alter state
election rules. Moore undercuts the only legal
rationale Petitioners invoke to support their
argument that state officials can never agree to
consent decrees when it comes to issues falling within
the scope of the Elections or Electors Clauses of the
Constitution. And Petitioners point to no decision of
another circuit court following Moore that supports
their view.

3.

The Ninth Circuit’s opinion striking down
Arizona’s law as inconsistent with the LULAC
Consent Decree was correct. Even if the Court could
consider the merits of Petitioners’ arguments despite
their failure to intervene and move under Rule 60(b),
their arguments fail because the federal law
underlying the LULAC Consent Decree remains
intact and because the Decree clearly prevents
enforcement of A.R.S. § 16-121.01(C).

Petitioners’ arguments fail on the merits because
the laws underlying the LULAC Consent Decree—the
First and Fourteenth Amendments and the NVRA,
which formed the challenge in LULAC and gave rise
to federal court jurisdiction for the Decree—remain
intact and unchanged. See App. 524 (“LULAC-
Arizona and ASA alleged that this dual voter
registration process violated the First and Fourteenth
Amendments.”). Petitioners argue that when the
Arizona legislature passed A.R.S. § 16-121.01(C), it
effectively extinguished the LULAC Consent Decree.
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But this argument lacks legal basis and chafes
against basic principles of federalism.

The LULAC Consent Decree that prohibited
Arizona’s previous DPOC law is a final judgment
issued by a federal court with the same force as any
other final judgment. See Carson v. Am. Brands, Inc.,
450 U.S. 79, 88 (1981). “When the defendants chose
to consent to a judgment, rather than have the
District Court adjudicate the merits of the plaintiffs’
claims, the result was a fully enforceable federal
judgment that overrides any conflicting state law.”
Badgley v. Santacroce, 800 F.2d 33, 38 (2d Cir. 1986),
cert denied, 479 U.S. 1067 (1987).3

A state legislature cannot void a federal court’s
final judgment enjoining a law, like the LULAC
Consent Decree, by passing the same law a few years
later and dressing it up with a new name. Compare
AR.S. § 16-121.01(C), with A.R.S. §§ 16-166(F), 16-
152(A)(23) (2004). To hold otherwise would violate
basic principles of federalism. State laws that do not

3 Contrary to Petitioners’ argument, Pet. 20, 24, whether the
LULAC Consent Decree’s text expressly concluded that an
Arizona statute violated federal law is immaterial at this stage.
The LULAC Consent Decree is enforceable as a “judicial decree”
so long as it is “an agreement that the parties desire and expect
will be . . . enforceable[.]” Rufo, 502 U.S. at 378; Badgley, 800
F.2d at 38; see also Local No. 93, Int’l Ass’n of Firefighters v. City
of Cleveland, 478 U.S. 501, 525 (1986) (holding remedial scheme
embodied in consent decree may be broader than that which
federal court could award after trial on merits); Stone v. City &
Cnty. of San Francisco, 968 F.2d 850, 861 n.20 (9th Cir. 1992)
(“Even if no constitutional wrong exists, it does not necessarily
follow that the federal court’s power to enforce the consent decree
1s somehow lessened.”).
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“compl[y] with the District Court’s decree cannot
survive the command of the Supremacy Clause of the
United States Constitution.” Washington v. Wash.
State Com. Passenger Fishing Vessel Ass’n, 443 U.S.
658, 695 (1979) (citing Cooper v. Aaron, 358 U.S. 1, 18
(1958)). If state legislatures could void federal court
judgments, federal courts would be subservient to
state legislatures, which would vrender “the
constitution itself. . . a solemn mockery.” Cooper, 358
U.S. at 18.

Petitioners attempt to elide this defect in their
argument, likening the Arizona legislature’s passage
of A.R.S. § 16-121.01(C) to Congress changing a law
underlying a consent decree. Pet. 21. But this
comparison falls flat. Federal law, not Arizona state
law, underlies the LULAC Consent Decree. See App.
524. “[A] federal consent decree must spring from,
and serve to resolve, a dispute within the court’s
subject-matter jurisdiction; must come within the
general scope of the case made by the pleadings; and
must further the objectives of the law upon which the
complaint was based.” Frew ex rel. Frew v. Hawkins,
540 U.S. 431, 437 (2004) (citing Loc. No. 93, Int’l Ass’n
of Firefighters v. City of Cleveland, 478 U.S. 501, 525
(1986)).4 After years of litigation, Petitioners still

4 To the extent that Petitioners seek to argue that the Consent
Decree was improper because it reached beyond what was
necessary to remedy Plaintiffs’ alleged First and Fourteenth
Amendment constitutional injuries or lacked specific findings of
a constitutional violation, the venue for that argument is in the
case that entered the Consent Decree. In any event, Petitioners
never presented any such arguments. As such, this is simply not
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cannot point to a single case in which a state law that
conflicts with the terms of a federal consent decree
served as the basis for ignoring the decree.?

b. The Ninth Circuit correctly held that
A.R.S. § 16-121.01(A), (C) violates the
NVRA, and its holdings present no
question worthy of certiorari review.

Regardless of the Consent Decree, the Ninth
Circuit’s holdings under the NVRA on these claims
are sound and do not present a question worthy of
certiorari review. Much of the legal framework here
1s uncontested. There is no question that the NVRA
allows Arizona to “develop and use” its own voter
registration form to register voters for federal
elections, and that such forms must also comply with
the NVRA. Pet. 13. There is also no question that,
under Section 9 of the NVRA, a state-created
registration form “may require only such identifying
information . . . and other information . . . as is

a vehicle for this Court to address whether the LULAC Court
should have required specific constitutional findings before
entering the order. Br. of Amici Curiae Professor Michael T.
Morley at 14. If the Court is interested in resolving that
question, this case does not present it.

5 Petitioners also argue that the Consent Decree does not apply
to A.R.S. § 16-121.01(C) because the law impacts only future
voters, but this argument fails too. A new law that violates a
final judgment is unlawful, regardless of whether the new law is
prospective. See Missouri v. Jenkins, 495 U.S. 33, 56-57 (1990)
(holding that state statute enacted after remedial scheme cannot
block compliance with remedial scheme); see also Badgley, 800
F.2d at 38 (“Even if . . . compliance [with consent decree] would
otherwise violate state law, Supremacy Clause considerations
require that the judgment of the federal court be respected.”).
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necessary to enable the appropriate State election
official to assess the eligibility of the applicant and to
administer  voter  registration,” 52  U.S.C.
§ 20508(b)(1), and, under Section 7, state public
assistance agencies must make available either the
Federal Form or a state-created form “if it 1is
equivalent to” the Federal Form, 52 U.S.C.
§ 20506(a)(6)(A)(1).

The courts below applied this legal framework
faithfully in assessing whether A.R.S § 16-121.01(A)
and (C)’s requirements run afoul of the NVRA. The
courts engaged in a straightforward textual analysis
of the NVRA, giving the words “necessary’” and
“equivalent” their “ordinary, contemporary, common
meaning” and declining to look beyond the plain text
where it 1s “unambiguous.” App. 45-47, 60-61.
Petitioners do not suggest any circuit split with
respect to these definitions or their application.

The courts below ultimately found Arizona failed
to demonstrate that its DPOR and DPOC
requirements are “necessary’ to allow election
officials to assess voter eligibility or that a State Form
that imposes these unnecessary requirements on
federal registrants is “equivalent” to the Federal
Form. App. 45-48, 60-62, 501 n.13. And Petitioners
would not have prevailed on these mixed questions of
fact and law under any standard because, despite
significant discovery and a lengthy trial, Defendants
and Intervenor-Defendants presented no evidence in
support of their claims. They never even proposed any
findings of fact to support the necessity of DPOR and
DPOC in assessing eligibility, Supp. App. 1-316,
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leaving the courts to assess their necessity against a
vacuum. These state- and statute-specific holdings
were not only correct on the merits, but they do not
present certiorari worthy issues because: (1) they do
not dictate the outcomes in other states on different
records and (2) given the dearth of evidence of
necessity, the ultimate outcome on these claims
would remain unchanged under any reasonable
definition of necessity or equivalence.

1.

Contrary to Petitioners’ suggestions, Pet. 14, the
Ninth Circuit’s analysis of these claims is consistent
with ITCA, 570 U.S. 1 (2013). ITCA suggested that
DPOC may be a type of additional information that
states could solicit on state-created voter registration
forms. 570 U.S. at 12. But Petitioners overstate the
significance of this dicta. As Petitioners point out, the
ITCA Court “did not tarry over evidentiary showings
or advert to notions of means-end fit” in making this
observation about the content of Arizona’s previous
State Form, Pet. 15, and for good reason: the question
of whether Arizona’s State Form requirement could
pass muster under the NVRA’s necessity standard
was neither presented nor considered in ITCA.

Moreover, the ITCA Court expressly declined to
rule on the necessity of Arizona’s DPOC requirement
in the context of the Federal Form. Instead, ITCA
held Arizona must first request that the EAC alter the
Federal Form and appeal the EAC’s decision under
the Administrative Procedure Act. 570 U.S. at 19.
When Arizona and Kansas did so, the Tenth Circuit
found that the States “failed to meet their evidentiary
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burden of proving that they cannot enforce their voter
qualifications . . . [and] simply did not provide the
EAC enough factual evidence to support their
preferred outcome.” Kobach, 772 F.3d at 1197-98. So
too here.

Because the creation of Arizona’s State Form is
solely in the hands of Arizona, not the EAC, courts
must evaluate claims challenging additional State
Form requirements directly under the NVRA.
Petitioners appear to agree: “[T]he same rubric in
Section 9(b) governs the permissible parameters of
both the federal form and the state forms. But their
specific content is determined by different actors . ...”
Pet. 13. But Petitioners’ ipse dixit statements alone
cannot satisfy the governing Section 9 “rubric.” See,
e.g., Pet. 14. Rather, ITCA makes clear that such a
conclusion cannot be reached absent a meaningful
necessity analysis—one that considers the question in
light of the record presented by the State. Kobach,
772 F.3d at 1197 (“[Iln ITCA, the Court stated that
the states must carry their burden ‘to establish in a
reviewing court that a mere oath will not suffice.”
(citation omitted)). As the opinions below held,
Petitioners cannot satisfy any such analysis.

2.

The Ninth Circuit properly construed the word
“necessary” in Section 9 of the NVRA to mean
“essential.” App. 45-46, 60-61. Consistent with the
well-established principles of statutory
interpretation, the Ninth Circuit looked to the
“ordinary, contemporary, common meaning” of the
text and ended its inquiry after finding it to be
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“unambiguous.” Id. Petitioners identify no case that
conflicts with this ruling.

While Petitioners correctly note that in some other
contexts the word “necessary” can mean something
other than “essential,” Pet. 14-15, Petitioners fail to
convincingly explain why the Ninth Circuit should
have adopted such an alternative meaning here.
Indeed, the primary case Petitioners cite for this
proposition supports rather than undermines the
Ninth Circuit’s interpretative approach. In Ayestas v.
Davis, this Court considered whether the Fifth Circuit
could require death penalty defendants to show they
have a “substantial need” for services to obtain
funding for such services when federal law says
funding must be provided for “reasonably necessary
services.” 584 U.S. 28, 43-44 (2018). While the
Ayestas Court concluded that the funding provision
“appears to use the term ‘necessary’ to mean
something less than essential,” its reasoning turned
on Congress’s use of the word “reasonably” as a
modifier. Id. at 44. (explaining that “[t]he provision
applies to services that are ‘reasonably necessary,” but
it makes little sense to refer to something as being
‘reasonably essential™).

Unlike in Ayestas, nothing in the text of the NVRA
indicates Congress intended “necessary” in Section 9
to carry anything other than its ordinary meaning.
True, as Petitioners point out, Section 5 states that
forms used by motor vehicle agencies can collect “only
the minimum amount of information necessary” to
ascertain applicant eligibility. Pet. 15. But that
added text supports the Tenth Circuit’s decision to
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apply a maximally stringent “least possible amount of
information” standard in the context of Section 5. See
Fish v. Kobach, 840 F.3d 710, 736 (10th Cir. 2016). It
does not suggest that Congress intended the necessity
requirement in Section 9 to be divorced from its plain
meaning and rendered functionally toothless.

A holistic assessment of the statute makes clear
that however “necessary” is construed in Section 9, it
cannot be understood to give states discretion to deny
federal registration to State Form applicants who
omit information the state finds “merely helpful,” as
Petitioners urge. Pet. 15. In context, Section 9’s
function is to constrain the types of information that
can be required for those registering for federal
elections. It chose to impose some of those restrictions
on both State and Federal Forms. If “necessary”
meant only whatever a state finds helpful, it would be
superfluous. And such a cramped reading would be at
war with the NVRA’s larger purposes to “increase the
number of eligible citizens who register to vote in
elections for Federal office” and “enhance[] the
participation of eligible citizens as voters in elections
for Federal office.” 52 U.S.C. § 20501(b)(1)-(2).

Congress made clear that the NVRA was
principally intended to expand federal voter
registration and prevent states from enacting laws or
procedures that unnecessarily hinder the registration
of qualified federal voters. Allowing Arizona to deny
applicants the opportunity to register to vote in
federal elections because they elect to submit a State
Form and fail to provide information the State has
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deemed “helpful” or “appropriate” would frustrate
that purpose.

3.

Petitioners’ attempt to identify certiorari worthy
issues in the Ninth Circuit’s Section 7 equivalence
analysis is no more availing. First, Petitioners
unconvincingly suggest that the Ninth Circuit erred
in construing “equivalent” to mean “virtually
identical’—which Petitioners concede is an “ordinary,
contemporary, common meaning’—because a non-
contemporaneous legal dictionary suggests
“equivalent” “can mean ‘equal in value, force, amount,
effect, or significance.” Pet. 16-17 (citation omitted).

But even if this invented ambiguity suggests that
the Ninth Circuit erred in 1its construction of
“equivalent” (it does not), this error would not be
outcome determinative. Petitioners urge that the
Ninth Circuit should have assessed whether A.R.S.
§ 16-121.01(A), (C) rendered Arizona’s State Form
“equal 1n . . . effect, or significance” or “legally and
functionally equivalent” to the Federal Form. Pet. 16-
17. The Ninth Circuit did just that. And it found that
Arizona’s DPOR and DPOC requirements “render|]
the state form not ‘equivalent’ to the federal form,”
because “[a]pplicants who do not include DPOR |[or
DPOC] on the state form will not be registered as
federal-only voters, but if the same applicants use the
federal form, they will be registered.” App. 46-47, 62.
Because an applicant’s choice of Form would have
great effect on their ability to register to vote, the two
Forms would not be “equivalent” by any standard—
even that proposed by Petitioners.
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4.

Petitioners overstate the consequential nature of
the issues presented here. The Ninth Circuit’s
holdings preserve the federal-state balance Congress
crafted in the NVRA. Under these holdings, Arizona
maintains control over voter qualifications and is free
to impose additional state-specific requirements on
State Forms as a precondition to registration for state
elections. True, as ITCA emphasized, “it would raise
serious constitutional doubts if a federal statute
precluded a State from obtaining the information
necessary to enforce its voter qualifications.” 570 U.S.
at 17. But that is not a concern in this case. Under
the Ninth Circuit’s holdings, Arizona may also still
require State Form applicants to provide any
additional information the State needs to assess
federal voter eligibility and administer elections as a
precondition to federal registration. It simply failed
to demonstrate that A.R.S. § 16-121.01(A), (C)’s
DPOC and DPOR requirements are necessary given
the voter registration system that exists in Arizona
today.

I1. A.R.S. § 16-127(A)(2)’s restriction on
method of voting based on method of
federal registration is sui generis,
preempted by federal law, and does not
present a question worthy of certiorari
review.

The Ninth Circuit’s holding on A.R.S. § 16-
127(A)(2)—finding Arizona’s unique law excluding
Federal Form registrants from voting by mail runs
afoul of Section 6 of the NVRA—is sound and does not
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present a question worthy of certiorari review. This
Court has already denied a request to stay the Ninth
Circuit’s holding concerning A.R.S. § 16-127(A)(2).
App. 583.

Section 6 of the NVRA requires Arizona to “accept
and use” the Federal Form. 52 U.S.C. § 20505(a)(1).
Federal Form registrants are eligible voters who
registered to vote in federal elections using the
Federal Form, which they are entitled to do under the
NVRA. But AR.S. § 16-127(A)(2) relegates them to
second-class voters and bars Federal Form registrants
from utilizing Arizona’s mail voting system, which is
open to every other eligible voter and serves as the
primary means of voting in the state. Pet. 6; App. 41.

In reaching its holding, the Ninth Circuit
appropriately analyzed the NVRA consistent with the
framework this Court laid out in ITCA. Moreover, its
holding on this claim is fact bound, with an outcome
that turns on the distinctive characteristics of the
challenged law. Finally, no other state has enacted a
law like A.R.S. § 16-127(A)(2), and Petitioners do not
identify any circuit splits, conflicting precedent, or
other issues that suggest this holding presents issues
of broader consequence. For these reasons, this issue
is not worthy of certiorari review.

1.

The issues presented by the Petition on this issue
are of limited consequence. First, there is no circuit
split on any interpretation of federal law that would
merit review by this Court. Moreover, the Ninth
Circuit’s ruling on this question is cabined to A.R.S.
§ 16-127(A)(2)—a scheme devised by Arizona and
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adopted nowhere else. Petitioners point to no other
jurisdiction that conditions the ability to vote by
mail—or by any other method—on whether a voter
registered using the Federal Form. This context-
specific holding on a sui generis state law is unworthy
of certiorari review.

2.

The Ninth Circuit’s holding on this mixed question
of fact and law is sound on the merits. To begin, the
Ninth Circuit’s construction of the phrase “accept and
use” in Section 6 is consistent with the plain text of
the statute and this Court’s opinion in ITCA.
Petitioners’ alternative construction—that “accept
and use” “ensures only that eligible individuals may
‘use’ the federal form to effectuate their ‘registration”
and “does not confer any rights or immunities with
respect to state laws governing post-registration
facets of the election process,” Pet. 27—runs contrary
to both the text of the statute and IT'CA.

In ITCA, the Court rejected Arizona’s argument
that the State complied with Section 6’s “accept and
use” requirement. ITCA, 570 U.S. at 9-10. Under the
rejected system, election officials “receive[d]” Federal
Forms and used them as one component in a larger
process for evaluating a registration request but
ultimately denied registration to applicants who
failed to supplement the Federal Form with
additional DPOC, rendering the Federal Form
insufficient to affect registration on its own. Id. As the
Court explained,

reading “accept” merely to denote willing receipt
seems out of place in the context of an official
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mandate to accept and use something for a given
purpose. The implication of such a mandate is that
its object is to be accepted as sufficient for the
requirement it is meant to satisfy.

Id. at 10. In other words, registering using the Federal
Form must be enough to register just like any other
voter. Arizona does not have the power to relegate
Federal Form voters to second-class status.

Thus, “accept and use” in Section 6 must be
understood to not only guarantee Federal Form
registrants the right to have their names added to the
registration rolls, but also to not be discriminated
against in their voting access based on their choice of
registration  method. Petitioners’ cramped
construction would plainly render the Federal Form
imnsufficient for its “given purpose.” ITCA, 570 U.S. at
10; 52 U.S.C. § 20501(b)(1)-(2). As the Ninth Circuit
recognized, Petitioners’ construction would allow
states to add federal registrants to the rolls but deny
them any (or most) means of casting a ballot.
Although Petitioners criticize the Ninth Circuit for
allegedly resorting to “slippery slope reasoning,” Pet.
28, Petitioners neither dispute the accuracy of this
analysis nor explain how such a construction could be
consistent with either the text of Section 6 or the
purposes of the NVRA more generally, see 52 U.S.C.
§ 20501(b)(1)-(2).

Further, read as a whole, Section 6 makes clear
that state restrictions on methods of voting can run
afoul of the NVRA. Section 6(c) expressly provides
that states may “require a person to vote in person if”
they are a first-time voter and registered to vote by
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mail. 52 U.S.C. § 20505(c). In other words, Section
6(c) creates an exception from the general rule that
voters who register pursuant to the NVRA should
have equal access to the voting options given to other
registrants. Petitioners urge, however, that Congress
intended this “as a non-preemption clause” “that
simply buttressed the States’ extant authority to
structure the post-registration facets of election
administration.” Pet. 30. But if Congress intended
the NVRA’s registration protections to end once a
Federal Form registrant’s name was added to the
rolls, as Petitioners suggest, there would be no need
for Section 6 to address the method of voting at all. If
states could impose any limitation on Federal Form
registrants’ method of voting without running afoul of
the NVRA, Section 6(c) would be surplusage. And “[i]t
is ‘a cardinal principle of statutory construction’ that
‘a statute ought, upon the whole, to be so construed
that, if it can be prevented, no clause, sentence, or
word shall be superfluous, void, or insignificant.”

TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001).

Moreover, the Ninth Circuit—Ilike the Court in
ITCA—appropriately relied on the factual record in
determining whether A.R.S. § 16-127(A)(2) runs afoul
of the “accept and use” requirement. App. 39-41.
Voting in Arizona largely means voting by mail. As
the Ninth Circuit emphasized, “89% of Arizona voters
cast ballots by mail in 2020.” App. 41. Petitioners
criticize the Ninth Circuit for “imagining the specter
of a State that adds federal form applicants to the
voter rolls but does not allow them to actually vote.”
Pet. 28. But by excluding Federal Form registrants
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from the primary method of voting in Arizona, A.R.S.
§ 16-127(A)(2) comes close to doing just that.

The Ninth Circuit did not “contrive[] a conflict”
between A.R.S. § 16-127(A)(2) and Section 6, as
Petitioners claim. Pet. 27. Rather, the Ninth Circuit
recognized that Arizona passed A.R.S. § 16-127(A)(2)
as a direct response to, and attempt to circumvent,
this Court’s holding in ITCA by barring the
registrants protected by ITCA from voting by the most
common method in the State. It engaged in a
reasoned analysis consistent with Supreme Court
precedent to hold—based on the statutory text and
unique circumstances of this case—that if Arizona
were allowed to exclude Federal Form registrants
from its primary method of voting, “the federal form
would ‘cease to perform any meaningful function, and
would be a feeble means of” accomplishing the purpose
of ‘enhancing the participation of eligible citizens as
voters in federal elections.” App. 40-41 (quoting
ITCA, 570 U.S. at 13). This case-specific holding
presents no issues worthy of certiorari.

3.

Petitioners misconstrue and mischaracterize the
Ninth Circuit’s narrow holding. According to
Petitioners, the Ninth Circuit’s opinion looms large; it
stands for the “novel proposition that the NVRA
secures federal rights to vote by mail” and grants
Federal Form registrants “an affirmative right to
enjoy any and every mode of obtaining and returning
a ballot that a State may make available.” Pet. 28-30.
But the Ninth Circuit did no such thing. It merely
held that Arizona’s unique law barring Federal Form
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registrants from utilizing the State’s primary method
of voting is preempted by Section 6 of the NVRA and
obstacle preemption.

The Ninth Circuit’s preemption analysis
appropriately focused not on the method of voting at
issue in this case, but on how A.R.S. § 16-127(A)(2)
operates to undermine federal registrants’ ability to
participate in Arizona’s chosen system of elections
and, in so doing, “stand[s] as an obstacle to the
accomplishment of Congress’ goals.” Felder v. Casey,
487 U.S. 131, 151 (1988). The Ninth Circuit’s narrow
holding thus stands for the far less controversial
proposition that states may not deny Federal Form
registrants equal access to a state’s methods of voting
solely because they availed themselves of the Federal
Form’s “guarantee[]” of “a simple means of registering
to vote 1n federal elections.” ITCA, 570 U.S. at 12.
This holding is supported by both the text and
purposes of the NVRA. As the Ninth Circuit
highlighted in its opinion, “Congress explicitly noted
in its findings for the NVRA that ‘discriminatory and
unfair registration laws and procedures can have a
direct and damaging effect on voter participation in
federal elections.”  App. 41 (citation omitted).
Petitioners do not point to any compelling need for
this Court to revisit the Ninth Circuit’s opinion.

III. The Ninth Circuit’s remand on the
intentional discrimination claim is in
an interlocutory posture and presents
no issues for certiorari review.

Nothing in the Ninth Circuit’s remand of the
discriminatory intent claim to the district court
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warrants this Court’s review, particularly at this
interlocutory stage. Petitioners fail to identify a
circuit split or important question of law that requires
urgent resolution by this Court. And, at this point, it
1s not even clear that the Ninth Circuit’s remand will
change the ultimate outcome of this claim.

The prematurity of Petitioners’ appeal undermines
all their arguments on this issue. The Ninth Circuit
has not held that the legislature enacted H.B. 2243
with racial animus. Therefore, Petitioners cannot
plausibly suggest that the Ninth Circuit failed to
afford the Arizona legislature a sufficient
“presumption of good faith” or relied too heavily on a
particular type of evidence in reaching this
nonexistent holding. Pet. 33. These questions will be
more properly and fulsomely presented if a final
decision on the merits of this claim is made in favor of
Plaintiffs and then appealed.

Similarly, Petitioners mischaracterize the Ninth
Circuit’s remand, suggesting it “supplanted the
district court’s reasoned weighting of the evidence
with its own.” Pet. 36. But the Ninth Circuit did no
such thing. It did not reverse the district court. The
Ninth Circuit remanded on the narrow grounds that
the district court failed to apply precedent and use a
holistic analytical framework. App. 74. (“Because the
district court’s reasoning imposed a higher
evidentiary standard than that required by the
Arlington Heights test analyzing the ‘totality of the
circumstances,’ the district court clearly erred.”). This
narrow reason for remand is deferential to the district
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court as the factfinder and does not necessitate any
particular decision.

The “totality of the circumstances” analysis that
the Ninth Circuit applied under Arlington Heights is
familiar, restrained, and unobjectionable. In vacating
and remanding, the Ninth Circuit relied upon well-
established principles that attach to a totality of the
circumstances test, namely that evidence can be
relevant and should be considered in a totality
analysis even if that piece of evidence may not be
dispositive in 1isolation. Contrary to Petitioners’
suggestion, Pet. 35, the Ninth Circuit’s holding is
consistent with this Court’s opinion in Brnovich v.
Democratic National Committee, 594 U.S. 647 (2021)
because it reflects a true “totality of circumstances,’
not, as the dissent would have it, the totality of just
one circumstance.” Id. at 675.

The Ninth Circuit treaded no new territory in
discussing the district court’s Arlington Heights
analysis, opting instead to identify where in each
considered factor the district court erred in neglecting
certain evidence and, ultimately, in isolating certain
factors rather than considering the total weight of the
evidence. The Ninth Circuit concluded only that the
district court failed to adequately consider that
evidence and should reassess it under the proper
weighting required by a totality of the circumstances
analysis. And this interlocutory opinion presents no
consequential certiorari worthy issues.
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IV. The interlocutory posture of the case
counsels against certiorari at this
stage.

The Court should not grant certiorari in this case
until all claims are finally resolved on the merits.
This Court “generally await[s] final judgment in the
lower courts before exercising [its] certiorari
jurisdiction.” Va. Mil. Inst. v. United States, 508 U.S.
946 (1993) (Scalia, J., concurring in denial of
certiorari) (mem.); see also Nat’l Football League v.
Ninth Inning, Inc., 141 S. Ct. 56, 57 (2020)
(Kavanaugh, J., respecting the denial of certiorari)
(mem.) (“[T]he interlocutory posture is a factor
counseling against this Court’s review at this time.”).
This Court has applied this principle repeatedly, even
when other factors, such as fundamental
constitutional rights or circuit splits, weigh in favor of
certiorari. Mount Soledad Mem’l Ass’n v. Trunk, 567
U.S. 944 (2012) (Alito, J. respecting the denial of
certiorari) (mem.) (certiorari denied because circuit
court remanded case to district court for consideration
of remedy) (addressing Establishment Clause claims);
Michael v. United States, 454 U.S. 950, 951 (1981)
(White, J. dissenting) (involving a “square conflict”
across the circuits).

The Court has previously denied certiorari in a
case arising under similar factual and procedural
circumstances. In Veasey v. Perry, the Southern
District of Texas enjoined a Texas law requiring
voters to display photo identification to vote, holding
in part that it was enacted with discriminatory intent.
Veasey v. Perry, 71 F. Supp. 3d 627, 702 (S.D. Tex.
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2014). The Fifth Circuit then vacated the findings on
discriminatory intent and remanded for further
consideration. Veasey v. Abbott, 830 F.3d 216, 230
(5th Cir. 2016). This Court denied certiorari because
it was in an interlocutory posture and would be “better
suited for certiorari review” after final judgment.
Abbott v. Veasey, 580 U.S. 1104 (2017) (Roberts, C.dJ.,
respecting the denial of certiorari) (mem.).

Here, too, the Court should decline to intervene at
this interlocutory stage where the Ninth Circuit has
remanded a claim to the district court for final
resolution.

CONCLUSION

The Petition for a writ of certiorari should be
denied.
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Appendix A

The active Defendants (the State, Attorney General,
RNC, and Legislative Intervenors) respectfully submit the
following proposed findings of fact and conclusions of law.

FINDINGS OF FACT

I. History of Arizona’s Proof of Citizenship
Requirement

A. 1In2004, Arizona voters decided to require proof
of citizenship to register to vote.

1. In November 2004, Arizona voters approved
a voter initiative called Proposition 200. Gonzalez v.
Arizona, Case No. CV-06-1268-PHX-ROS, 2008 WL
11395512, *1 (D. Ariz. Aug. 20, 2008).

2. Under Proposition 200, individuals wishing
to register to vote in Arizona must provide proof of
citizenship, not just affirmation of citizenship. Specifically:

The county recorder shall reject any application for
registration that is not accompanied by satisfactory
evidence of United States citizenship. Satisfactory
evidence of citizenship shall include any of the
following:

1. The number of the applicant’s driver license
or nonoperating identification license issued
after October 1, 1996 by the department of
transportation or the equivalent governmental
agency of another state within the United States
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if the agency indicates on the applicant’s driver
license or nonoperating identification license
that the person has provided satisfactory proof
of United States citizenship.

2. A legible photocopy of the applicant’s
birth certificate that verifies citizenship to the
satisfaction of the county recorder.

3. Alegible photocopy of pertinent pages of the
applicant’s United States passport identifying
the applicant and the applicant’s passport
number or presentation to the county recorder
of the applicant’s United States passport.

4. A presentation to the county recorder of
the applicant’s United States naturalization
documents or the number of the certificate
of naturalization. If only the number of the
certificate of naturalization is provided, the
applicant shall not be included in the registration
rolls until the number of the certificate of
naturalization is verified with the United States
immigration and naturalization service by the
county recorder.’

5. Other documents or methods of proof that
are established pursuant to the [IJmmigration
[R]eform and [CJontrol [A]ect of 1986.

6. The applicant’s bureau of Indian affairs
card number, tribal treaty card number or tribal
enrollment number.
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Gonzalez, 2008 WL 11395512, at *2 (quoting A.R.S. § 16-
166(F)).!

3. The proof of citizenship requirement does not
apply to voters already registered in Arizona, unless they
change registration from one county to another:

... [Alny person who is registered in this state
on the effective date of this amendment to this
section is deemed to have provided satisfactory
evidence of citizenship and shall not be required
to resubmit evidence of citizenship unless the
person is changing voter registration from one
county to another.

A.R.S. § 16-166(G).2

4. The proof of citizenship requirement does not
apply to voters who simply wish to modify registration
with a new residence ballot:

A person who modifies voter registration
records with a new residence ballot shall not
be required to submit evidence of citizenship.
After citizenship has been demonstrated to the
county recorder, the person is not required to

1. The language in A.R.S. § 16-166(F), (G), (H), (I), and (J)
is the same today as when Proposition 200 became law, so this
document does not cite specific years for these statutes.

2. Proposition 200 also clarified that “proof of voter
registration from another state or county is not satisfactory
evidence of citizenship.” A.R.S. § 16-166(H).
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resubmit satisfactory evidence of citizenship
in that county.

A.R.S. § 16-166(1).

5. Proposition 200 also requires county recorders
to make a record of proof of citizenship having been
submitted, and to keep the underlying citizenship
documents for at least two years:

After a person has submitted satisfactory
evidence of citizenship, the county recorder
shall indicate this information in the person’s
permanent voter file. After two years the
county recorder may destroy all documents
that were submitted as evidence of citizenship.

AR.S. § 16-166(J).

B. In Gonzalez, this Court upheld the proof of
citizenship requirement.

6. The proof of citizenship requirement in Proposition
200 prompted lawsuits, and in July 2008, this Court held
a bench trial to determine whether to issue a permanent
injunction. Gonzalez, 2008 WL 11395512, at *1 & n. 1.

1. In Gonzalez, this Court observed that
election officials resolved problems during
implementation.

7. The proof of citizenship requirement had been
implemented for years before the Gonzalez trial, so
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the Court evaluated how the requirement operated in
practice, after election officials had an opportunity to
address problems. For example, the Court observed:

a. Under procedures implemented immediately
after Proposition 200, certain immigration-related
information from naturalized citizens could not be
used with the USCIS Systematic Alien Verification
for Entitlements (“SAVE”) program, so the
“procedures were amended” to allow submission of
other information that could be used with SAVE.
Gonzalez, 2008 WL 11395512, at *2.

b. The Secretary of State made “significant
efforts” to “liberally construe questions raised
regarding the right of an elector to vote in favor of
allowing the elector to vote.” Id. at * 17 n.19.

c. Overall, when “problems[] surfaced
regarding Proposition 200’s implementation, the
response by the State and County Defendants was
consistent and immediate.” Id. at *20 n.22.

2. In Gonzalez, this Court held that the
proof of citizenship requirement did not
unconstitutionally burden the right to
vote.

8. In the Gonzalez trial, the Court considered
evidence of the availability and cost of proof of citizenship,
the process by which county recorders verify citizenship,
and the impact of the proof of citizenship requirement.
Gonzalez, 2008 WL 11395512, at *4-8.
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9. The Court concluded that “[n]aturalized citizens
do not suffer an excessive burden due to Proposition 200,”
and further, “Proposition 200’s burden on Arizona citizens
as a whole is not excessive.” Id. at * 17-18.

10. The Court also considered evidence of voter
fraud—while acknowledging that “an evidentiary showing
of fraud is not required to find a government’s interest
in preventing fraud to be important”—and concluded
that “Defendants’ interest in preventing voter fraud is
an important governmental interest in Arizona.” Id. at
*8-9, 19.

11. The Court also considered the State’s asserted
interest in protecting voter confidence in the electoral
system and concluded that “Defendants’ interest in
protecting voter confidence is an important governmental
interest in Arizona.” Id. at * 19.

12. In sum, the Court concluded that “Proposition
200 enhances the accuracy of Arizona’s voter rolls and
ensures that the rights of lawful voters are not debased by
unlawfully cast ballots” and that “Defendants’ important
interests outweigh the modest burden on the right to vote
imposed by Proposition 200.” Id. at * 19 (capitalization
altered).

3. InGonzalez, this Court held that the proof
of citizenship requirement did not violate
equal protection.

13. In the Gonzalez trial, the Court considered
evidence of whether Arizona unconstitutionally
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discriminated against naturalized citizens in requiring
proof of citizenship. Gonzalez, 2008 WL 11395512, at
*19-21.

14. For example, the Court interpreted the findings
and declaration that accompanied Proposition 200 as
showing “a concern with illegal immigrants, not with
naturalized citizens.” Id. at *20.

15. The Court concluded that the plaintiffs “failed
to establish intentional discrimination” and thus “have
not proved that Proposition 200’s proof of citizenship
requirement violates the Equal Protection Clause by
discriminating against naturalized citizens.” Id. at *21.

4. In Gonzalez, this Court held that the proof
of citizenship requirement did not violate
Voting Rights Act § 2.

16. In the Gonzalez trial, the Court considered
evidence of whether the proof of citizenship requirement
abridged voting rights of Latinos and Native Americans
in violation of Section 2 of the Voting Rights Act (“VRA”).
Gonzalez, 2008 WL 11395512, at *22-27.

17.  The Court concluded that the plaintiffs failed to
establish a violation as to either group. Id. at *27.
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C. In Inter Tribal, the Supreme Court deemed
the proof of citizenship requirement partially
preempted, but its decision was limited.

18. Section 6 of the National Voter Registration
Act (“NVRA”) requires that states “accept and use”
the federal mail registration form (the “Federal Form”)
when registering voters for federal elections. 52 U.S.C.
§ 20505(a)(1).

19. In 2013, the Supreme Court held that NVRA
§ 6 “precludes Arizona from requiring a Federal Form
applicant to submit information beyond that required
by the form itself.” Arizona v. Inter Tribal Council of
Arizona, Inc., 570 U.S. 1, 20 (2013).

20. However, the Inter Tribal decision is limited in
several ways described below.

1. Inter Tribal is limited to federal elections
and Federal Forms.

21. Inter Tribal does not preclude Arizona from
requiring information beyond the Federal Form when
registering voters for state elections. Rather, the
decision is limited to federal elections only. See 570 U.S.
at 5 (stating that NVRA governs registration “in federal
elections”) (quoting Young v. Fordice, 520 U.S. 273, 275
(1997)) (emphasis in original).?

3. The RNC and Legislative Intervenors have argued that the
Inter Tribal holding is limited to federal congressional elections.
See Doc. 367 at 1; Doc. 369.
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22. Nor does Inter Tribal preclude Arizona from
requiring information beyond the Federal Form in the
context of a state-developed registration form (“State
Form”)—for any election. Indeed, the Supreme Court
expressly confirmed that “state-developed forms may
require information the Federal Form does not” and
“can be used to register voters in both state and federal
elections.” 570 U.S. at 12.

23. After Inter Tribal, the Arizona Attorney
General opined that, to continue implementing Proposition
200 consistent with Inter Tribal, election officials must

establish “two distinct voter registration rolls.” Ariz. Op.
Atty. Gen. No. 113-011, 2013 WL 5676943, at *3.

2. Inter Tribal allows states to deny
registration based on information in their
possession establishing ineligibility.

24. The Inter Tribal decision clarifies that “while
the NVRA forbids States to demand that an applicant
submit additional information beyond that required by the
Federal Form, it does not preclude States from denying
information based on information in their possession
establishing the applicant’s ineligibility.” 570 U.S. at 15
(cleaned up).

25. The Inter Tribal decision does not elaborate on
situations in which states may deny registration based on
information in their possession establishing ineligibility.
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3. Inter Tribal raises but does not resolve
constitutional concerns.

26. In Inter Tribal, the Supreme Court noted that
“it would raise serious constitutional doubts if a federal
statute precluded a State from obtaining the information
necessary to enforce its voter qualifications,” because the
Elections Clause of the Constitution “empowers Congress
to regulate how federal elections are held, but not who
may vote in them.” 570 U.S. at 16-17.

27. However, the Supreme Court did not think
resolving these concerns was a “necessity” in Inter Tribal,
because Arizona had another possible way to require
proof of citizenship on Federal Forms: Arizona could ask
the Election Assistance Commission (“EAC”) to “alter
the Federal Form to include information the State deems
necessary to determining eligibility.” 570 U.S. at 18-20.

28. After the Inter Tribal decision, Arizona did
ask the EAC to alter the Federal Form to include state-
specific instructions regarding proof of citizenship, but
the EAC refused. A district judge ruled that the EAC
had a duty to grant Arizona’s request, but the Tenth
Circuit reversed that ruling. See Kobach v. U.S. Election
Assistance Comm™n, 772 F.3d 1183, 1187-88 (10th Cir.
2014).

4. Inter Tribal summary
29. Hereis a summary of the law after Inter Tribal:

* For State Form applicants who omit proof of
citizenship:
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* For state elections, the State may deny
registration; and

e For federal elections, the State may deny
registration.

* For Federal Form applicants who omit proof of
citizenship:

* For state elections, the State may deny
registration; and

* For federal elections, the State may not
deny registration based on the applicant’s
omission of proof of citizenship, but may
deny registration based on information in the
State’s possession establishing ineligibility.

D. In the LULAC Consent Decree, the Arizona
Secretary of State agreed to allow more voters
to register without proof of citizenship.

30. InJune 2018, the Arizona Secretary of State and
Maricopa County Recorder agreed to a consent decree
in a lawsuit by the League of United Latin American
Citizens of Arizona (“LULAC”) and the Arizona Students’
Association. See Case No. 2:17-¢v-04102-DGC, Doe. 37 (D.
Ariz. June 18, 2018) (LULAC Consent Decree); Trial Ex.
24 (same).

31. The LULAC plaintiffs alleged that county
recorders were processing State Forms differently
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from Federal Forms with respect to proof of citizenship.
Specifically, State Form applicants who omitted proof of
citizenship were not registered for any election, whereas
Federal Form applicants who omitted proof of citizenship
were checked against Motor Vehicle Division (“MVD”)
data and, depending on the result, may be registered for
at least some elections. See Trial Ex. 24 at 1-2.

32. The Arizona Secretary of State denied that these
voter registration policies were illegal, but nevertheless
agreed to adopt revised policies. Trial Ex. 24 at 2-3.

33. Under the policies in the Consent Decree, State
and Federal Form applicants are treated the same with
respect to proof of citizenship. Specifically:

* For State Form applicants who omit proof of
citizenship, MVD data are checked and:

e If MVD data show proof o