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In the Supreme Court of the United States

CITIZENS BANK, N.A,,
PETITIONER,

.

JOHN CONTI, ON BEHALF OF HIMSELF AND ALL OTHERS
SIMILARLY SITUATED,

RESPONDENT.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

PETITION FOR REHEARING

Petitioner Citizens Bank, N.A. respectfully petitions
for rehearing of this Court’s April 20, 2026 Order denying
its petition for a writ of certiorari.

REASONS FOR GRANTING REHEARING

This Court denied certiorari in this case on April 20,
2026. Just over two weeks later, on May 5, 2026, the Sec-
ond Circuit issued an opinion that created a circuit split
on the question presented and expressly disagreed with
the decision in this case. See Cantero v. Bank of Am.,
N.A.,, F.4dth 2026 WL 1217467 (2d Cir. May 5, 2026);
App.27a (discussing the First Circuit’s opinion in this
case). Petitioner thus respectfully seeks rehearing.

To recap, the question presented and circuit split
arise from this Court’s decision in Cantero v. Bank of

oy



America, N.A., 602 U.S. 205 (2024). On remand from this
Court, the Second Circuit expressly split with the First
Circuit’s decision to hold that the National Bank Act
(NBA) preempts a state interest-on-escrow law. The new
split presents an “intervening circumstance[] of substan-
tial ... effect” that warrants rehearing. See S. Ct. Rule
44.2.

Twelve States have interest-on-escrow laws.
Pet.App.26a. There are 730 national banks, many of
which operate across both the First and Second Circuits
and within the States with interest-on-escrow laws. See
Key Data & Statistics, Off. of the Comptroller of the Cur-
rency (2025), https:/tinyurl.com/54ph4ud8. Leaving the
split intact would portend widespread uncertainty for na-
tional banks and their customers alike. And this petition
presents the best vehicle to expeditiously resolve the split
and decide the question presented, which involves an is-
sue of obvious, ongoing, and critical importance to the Na-
tion’s banking system.

Given the overwhelming likelihood that the Court will
have to resolve the question presented in the immediate
future, there is no prejudice to respondent to granting re-
hearing in this case. This case would still be affected by a
ruling from this Court if it decides to take up Cantero in-
stead, since this case would be pending before the district
court for additional proceedings on remand.

I. The Second Circuit’s Post-Denial Decision Creates a Cir-
cuit Split

The Second Circuit expressly broke ranks with the
First Circuit over the preemption of state interest-on-es-
crow laws and the application of the NBA bank-preemp-
tion framework established in Cantero. This split desper-
ately requires this Court’s intervention.



1. In Cantero, this Court clarified the standard for
preemption under the NBA. 602 U.S. at 219-20. As con-
firmed by a long line of bank-preemption cases, and ulti-
mately codified by Congress in the Dodd-Frank Act, state
laws are preempted if they prevent or significantly inter-
fere with the exercise of national-bank powers. See Bar-
nett Bank of Marion Cnty., N.A. v. Nelson, 517 U.S. 25,
33 (1996) (citing cases); 12 U.S.C. § 25b(1)(B) (codifying
Barnett Bank standard); Cantero, 602 U.S. at 215-19.

Cantero explained that this significant-interference
standard requires a “nuanced comparative analysis” of
the interference produced by the at-issue state law and
the interferences produced by the state laws in seven
bank-preemption cases, including Barnett Bank. Can-
tero, 602 U.S. at 220.! Along the way, courts also must
leverage “the text and structure of the laws” and “com-
mon sense.” Id. at 220 n.3.

Cantero declined to apply the standard to the state
law at issue there: New York’s law mandating the pay-
ment of interest on funds held in escrow accounts.? Id. at
212, 221. Instead, the Court remanded the case to the
Second Circuit for application of the preemption standard
in the first instance. Id. at 221.

! Barnett Bank, 517 U.S. 25; Franklin Nat’l Bank of Franklin Square
v. New York, 347 U.S. 373 (1954); Fid. Fed. Sav. & Loan Ass’n v. de
la Cuesta, 458 U.S. 141 (1982); First Nat'l Bank of San Jose v. Cali-
fornia, 262 U.S. 366 (1923); Anderson Nat’l Bank v. Luckett, 321 U.S.
233 (1944); Nat’l Bank v. Commonwealth, 76 U.S. (9 Wall.) 353 (1870);
McClellan v. Chipman, 164 U.S. 347 (1896).

% State interest-on-escrow laws require banks to pay interest on funds
held in escrow. E.g., R.I. Gen. Laws § 19-9-2(a); N.Y. Gen. Oblig. Law
§ 5-601. Banks use the funds held in eserow accounts to make tax and
insurance payments on behalf of the borrower. Escrow accounts help
borrowers by breaking up large lump-sum payments and help banks
by protecting the collateral. Cantero, 602 U.S. at 210-11.



2. The First and Second Circuits now expressly disa-
gree about how the Cantero preemption framework ap-
plies to state interest-on-escrow laws. In the decision be-
low, the First Circuit held that the NBA does not preempt
Rhode Island’s interest-on-escrow law. Pet.App.17a-35a.
In Cantero, the Second Circuit held that the NBA
preempts New York’s comparable interest-on-escrow law
and expressly “decline[d] to follow the First Circuit’s
analysis.” App.27a.

Virtually every aspect of the First and Second Circuit
decisions conflict, rendering them irreconcilable.

a. Barnett Bank, Fidelity, & Statutory Scheme. To
start, the circuits disagree over the application of two
bank-preemption cases—Barnett Bank and Fidelity—
and the import of the regulatory scheme governing es-
crow accounts—including the Truth in Lending Act
(TILA), the Real Estate Settlement Procedures Act of
1974 (RESPA), and a host of federal regulations.

For its part, the First Circuit refused to give any
preemptive effect to the regulatory scheme on the ground
that no statute or regulation expressly grants national
banks the power to offer escrow accounts without paying
interest. Pet.App.18a-22a & nn.7-10. And because no ex-
press conflict exists between federal and state law, the
First Circuit dismissed Barnett Bank and Fidelity as
“generally inapposite.” Pet.App.18a. In those cases, the
Court held preempted state laws that restricted the exer-
cise of express national-bank powers. See Barnett Bank,
517 U.S. at 28-29, 32-34 (state law prohibited insurance
sales, which federal law allowed); Fidelity, 458 U.S. at
146-49, 154-59 (state law limited exercise of due-on-sale
clauses, which federal regulation broadly allowed). The
First Circuit determined that interest-on-escrow laws are
fully consistent with the federal scheme because TILA re-
quires banks to comply with state interest-on-escrow laws




for a specific set of escrow accounts—but, critically, not
respondent’s. Pet.App.26a (citing 15 U.S.C.
§ 1639d(g)(3)).

The Second Circuit voiced full-throated disagree-
ment, opining that the First Circuit had improperly “dis-
regarded RESPA and TILA in summarily concluding
that Barnett Bank and Fidelity were ‘generally inappo-
site’ to its analysis.” App.27a (citation omitted). As the
Second Circuit explained, “federal statutes like RESPA
and TILA were relevant in the Court’s preemption prec-
edents, including Barnett Bank, Franklin, and Fidelity,”
and support a finding of preemption. App.27a. Unlike the
First Circuit, the Second Circuit concluded that the fed-
eral scheme grants a broad incidental power to offer es-
crow accounts free from the requirement to pay interest.
App.21a-23a. And state interest-on-escrow laws “in-
volve[] a prohibition” on that broad power, like in Barnett
Bank and Fidelity. App.21a. Just as this Court concluded
that the NBA preempted the state laws in Barnett Bank
and Fidelity, the Second Circuit concluded that the NBA
preempts New York’s interest-on-escrow law. App.23a.

b. Franklin. The two courts also disagree over the
application of Franklin, which held preempted a New
York law banning banks from using the word “savings” in
their business or advertising. 347 U.S. at 374.

The First Circuit viewed Franklin as hinging on (1) a
“textual hook” for preemption, since Congress had em-
powered banks to offer “savings accounts,” and (2) an in-
consistency between the state law and the federal scheme.
Pet.App.24a-25a. The First Circuit found neither dy-
namic present with respect to Rhode Island’s interest-on-
escrow law, because escrow accounts are an incidental
power without a “textual hook” and because interest-on-
escrow laws do not conflict with the general federal



scheme. Pet.App.24a-26a. The First Circuit thus deter-
mined that F'ranklin did not support preemption.

The Second Circuit, in contrast, found Franklin to
support preempting state interest-on-escrow laws.
App.24a. The court reasoned that New York’s advertising
ban and its interest-on-escrow law both “restrict an inci-
dental power that is essential to banks’ exercise of an ex-
press power”—the incidental advertising power and ex-
press savings-account power in Franklin, and the inci-
dental escrow-account power and express mortgage-loan
power here. App.24a. The interference from New York’s
interest-on-escrow law was thus “similar in degree to that
of New York’s advertising law in Franklin”—or even
“more severe”—because interest-on-escrow laws dictate
the price of a national-bank product. App.24a-25a.

c. Practical Effects. The First and Second Circuits
also disagree over whether state interest-on-escrow laws
practically impact the exercise of national-bank powers.
Compare Pet.App.27a-28a, with App.23a-25a. The First
Circuit concluded that Citizens Bank had “not developed
any substantial argument” that state interest-on-escrow
laws have “practical effects” on national-bank powers.
Pet.App.27a-28a. The Second Circuit expressly rebuked
the First Circuit’s reasoning on this front, explaining that
the First Circuit “failed to acknowledge the practical re-
ality that a state law restricting the pricing of a bank’s
product would have a ‘material impact ... on banking op-
erations.” App.27a (citation omitted). Asthe Second Cir-
cuit saw the issue, interest-on-escrow laws “raise[] the
cost to national banks to use escrow accounts,” causing
banks to offer fewer escrow accounts, recoup costs else-
where, and reduce lending. App.23a (citation omitted).

d. Dissent. Confirming the profound disagreement
between the two circuits, the dissenting opinion in Can-
tero repeatedly relied on the First Circuit’s opinion. See



App.48a, 50a (Pérez, J., dissenting). First, the dissent
cited the First Circuit’s opinion for the proposition that
national banks must make some sort of factual showing of
the material effect of a state law on national-bank powers.
App.48a (Pérez, J., dissenting). In contrast, and in line
with this Court’s instruction in Cantero, 602 U.S. at 220-
221 & n.3, the Second Circuit majority found that the bank
had made a common-sense showing of the material effect
of interest-on-escrow laws. App.23a-26a.

Second, the dissent cited the First Circuit’s opinion
for the proposition that the court cannot find preemption
when Congress has been silent on the power at issue.
App.50a (Pérez, J., dissenting). Asnoted, the Second Cir-
cuit majority parted ways with both the dissent and the
First Circuit on this issue by finding that the reticulated
federal scheme governing escrow accounts affords na-
tional banks the broad power to offer these accounts with-
out paying interest. App.26a-27a.

3. The Ninth Circuit, for its part, issued an opinion
declining to preempt California’s interest-on-escrow law
using pre-Cantero circuit precedent and recently denied
rehearing en banc. Kivett v. Flagstar Bank, FSB, 154
F.4th 640 (9th Cir. 2025), en banc denied (9th Cir. Mar.
26, 2026).

& & &

At bottom, the split is cleanly presented and arose af-
ter this Court denied certiorari. As the Court has done
before, it should grant rehearing here to resolve the
freshly created split. See, e.g., Kent Recycling Servs.,
LLC v. U.S. Army Corps of Eng’rs, 578 U.S. 1019, 1019
(2016); Gondeck v. Pan Am. World Aiwrways, Inc., 382
U.S. 25, 26-27 (1965); Conner v. Simler, 367 U.S. 486, 486
(1961) (intervening state-court decision); United States v.



Ohio Power Co., 353 U.S. 98, 98-99 (1957); Sanitary Re-
frigerator Co. v. Winters, 280 U.S. 30, 34 n.1 (1929).

II. The Circuit Split Creates Intolerable Uncertainty in the
National-Bank System

The newly developed split makes rehearing and this
Court’s review on the merits all-the-more urgent. Fur-
ther delay only worsens the landscape for banks, consum-
ers, and state regulators.

As the Bank Policy Institute made clear in its amicus
brief, States are already “considering further laws regu-
lating bank pricing that could be subject to preemption
challenges.” BPI Br. 3 & n.2. Without clarity on how
NBA preemption applies to state-pricing schemes, na-
tional banks, consumers, and state regulators will have no
way of knowing before filing a lawsuit which state laws
apply to national banks. As a result, national banks will
need to tailor compliance with state laws from circuit to
circuit, gutting the “uniform system” that Congress
sought to establish with the NBA. See Cong. Globe, 38th
Cong., 1st Sess. 1873 (1864) (statement of Sen. Charles
Sumner). The question presented—and the newfound cir-
cuit disagreement over the appropriate answer—thus
“strikes at the foundation of the uniform federal banking
system” and “reach[es] every facet of national bank oper-
ations.” BPI Br. 3-4.

Moreover, the split immediately puts Citizens Bank
and other banks that operate in New York in a Catch-22.
Respondent’s putative class includes Citizens Bank cus-
tomers located in New York. Pet.App.4a n.2. If the First
Circuit’s decision is allowed to stand and a class is certi-
fied, Citizens Bank (and other banks operating in New
York) would become subject to directly contradictory
holdings on the applicability of the same state interest-on-
escrow law. A New-York-based mortgagor who sues in



the First Circuit likely would get relief after Contz, but if
the same mortgagor sues in the Second Circuit, she would
not. Because “the consequences for national banks and
consumers are immediate and severe,” rehearing is justi-
fied. BPI Br. 4.

III. This Case Is the Best Vehicle for Resolving the Question
Presented

The split and the exceptional importance of the ques-
tion presented necessitate this Court’s intervention, and
this case provides the best vehicle to do so. The First Cir-
cuit explicitly applied the Cantero preemption frame-
work, and the result was outcome determinative. See
Pet.App.11a. The case encompasses the classic fact pat-
tern of a mortgagor suing a national bank for violating a
state interest-on-escrow law. And there is only one mort-
gage contract at issue, simplifying the analysis. Because
this case is an ideal vehicle for deciding this issue, the
Court should grant this petition rather than waiting for
petitions in Kivett or Cantero.

1. As mentioned, supra p. 10, the Ninth Circuit up-
held California’s interest-on-escrow law. As the United
States told the Court, Kivett would provide a “flawed ve-
hicle” for resolving the question presented. See U.S. Br.
on Pet. for Writ of Cert. 22, Flagstar Bank, N.A. v. Kivett,
No. 22-349 (U.S. Aug. 30, 2023) (discussing Flagstar’s pre-
vious certiorari petition). For one, the Ninth Circuit con-
sidered itself bound by circuit precedent and did not apply
Cantero at all. Kivett, 154 F.4th at 647-49. The Ninth Cir-
cuit’s opinion thus gives this Court little to work with in
terms of understanding how lower courts are applying the
Cantero framework and where lower courts need clarifi-
cation.

For another, the Cantero preemption standard may
not even apply to all of the Kivett class. Flagstar was a



10

federally chartered savings bank until December 1, 2022,
when it converted to a national bank. U.S. Kivett Br. 22.
“[F']or decades, the application of state law to federal sav-
ings banks was governed not by the NBA, but by a differ-
ent preemption standard established by the Home Own-
ers’ Loan Act (HOLA), 12 U.S.C. [§] 1461 et seq.” Id. Alt-
hough Dodd-Frank harmonized these preemption stand-
ards, it did so only as to some mortgages. Dodd-Frank
preserves the HOLA preemption standard for “con-
tract[s] entered into on or before July 21, 2010.” 12 U.S.C.
§ 5553. Plus, Dodd-Frank’s harmonization did not take
effect until July 21, 2011. See 75 Fed. Reg. 57252 (Sept.
20, 2010). Yet the Kivett class includes customers whose
mortgages originated between July 21, 2010, and July 21,
2011. Class Cert. Order 13, Kwett v. Flagstar Bank, F'SB,
No. 3:18-c¢v-5131 (N.D. Cal. Nov. 20, 2019), Dkt. 120. This
state of play begs the question of what preemption stand-
ard applies to the mortgages included in the class that
were originated while Flagstar was still a savings bank.
“[A] court may need to resolve that antecedent question
before deciding whether Flagstar is required to pay inter-
est on such individuals’ escrow accounts.” U.S. Kivett Br.
23. Not so in Contz.

2. The Second Circuit’s recent opinion in Cantero
does not present the same problems as Kivett. But there
is no reason for this Court to wait to see whether the Can-
tero plaintiffs (who are represented by the same counsel
as respondent in this case) will file another petition for a
writ of certiorari. This case cleanly presents the preemp-
tion issue and allows this Court to resolve the circuit dis-
agreement without prolonging the uncertainty and disuni-
formity currently plaguing the national-bank system.
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CONCLUSION

For the foregoing reasons, and those stated in the pe-
tition for a writ of certiorari, the Court should grant re-
hearing, grant the petition for a writ of certiorari, and re-
view the judgment below. Alternatively, the Court should
hold the petition pending the filing of a petition for certi-
orari in Kwett or Cantero and then consider the petitions
together.

Respectfully submitted,

LISAS. BLATT
Counsel of Record

ENU MAINIGI

AMY MASON SAHARIA

ERIN M. SIELAFF

WILLIAMS & CONNOLLY LLP
680 Maine Avenue SW
Washington, DC 2002/
(202) 434-5000
Iblatt@we.com

MAY 11, 2026
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As counsel for petitioner, I hereby certify that this pe-
tition for rehearing is presented in good faith and not for
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specified in Rule 44.2.

/s/ Lisa S. Blaitt
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