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CORPORATE DISCLOSURE STATEMENT
Pursuant to Rule 29.6, Applicant the Midwest Ozone Group states as follows:

The Midwest Ozone Group is a continuing association of organizations and
individual entities operated to promote the general interests of its membership on
matters related to air emissions and air quality. Midwest Ozone Group has no parent
companies, subsidiaries, or affiliates that have issued shares or debt securities to the
public, although specific individuals in the membership of Midwest Ozone Group
have done so. Midwest Ozone Group has no outstanding shares or debt securities in
the hands of the public. It has no parent company, and no publicly held company has

a 10% or greater ownership interest in Midwest Ozone Group.
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TO THE HONORABLE JOHN G. ROBERTS, JR.,

CHIEF JUSTICE OF THE SUPREME COURT OF THE UNITED
STATES AND CIRCUIT JUSTICE FOR THE DISTRICT OF
COLUMBIA CIRCUIT:

The Applicant Midwest Ozone Group respectfully requests an immediate stay
of the final rule of the United States Environmental Protection Agency published on
May 9, 2024, in the Federal Register (89 Fed. Reg. 39,798), entitled “New Source
Performance Standards for Greenhouse Gas Emissions From New, Modified, and
Reconstructed Fossil Fuel-Fired Electric Generating Units; Emissions Guidelines for
Greenhouse Gas Emissions From Existing Fossil Fuel-Fired Electric Generating
Units,; and Repeal of the Affordable Clean Energy Rule” (the “Rule”).

The Applicant has a petition for review of the Rule pending in the United
States Court of Appeals for the District of Columbia Circuit and, due to the immediate
harm from the Rule, moved for a stay pending that court’s review. A panel of that
court denied that motion, forcing the Applicant to seek emergency relief from this
Court.

The Applicant agrees with and incorporates the Application by the State of
West Virginia; State of Indiana; State of Alabama; State of Alaska; State of Arkansas;
State of Florida; State of Georgia; State of Idaho; State of Iowa; Commonwealth of
Kentucky; State of Louisiana; State of Mississippi; State of Missouri; State of
Montana; State of Nebraska; State of New Hampshire; State of North Dakota; State
of Oklahoma; State of South Carolina; State of South Dakota; State of Tennessee;

State of Texas; State of Utah; Commonwealth of Virginia; State of Wyoming (the

“States”) filed with this Court on July 23, 2024. The Applicant also agrees with and



incorporates the applications of other applicants that have filed with this Court
seeking an immediate stay of the Rule in its entirety. The Applicant will not repeat
these arguments but will amplify the reasons why the Rule merits this Court’s
review, 1s unlawful, and poses immediate and irreparable harm to our Nation’s
electric generation as demonstrated in more detail in the declarations accompanying
this Application.
INTRODUCTION

EPA has a long history of attempting to regulate greenhouse gas emissions
from fossil fuel fired power plants; however, this is the first instance that EPA is
attempting to use carbon capture technology (CCS) as a basis for doing so with respect
to existing fossil fuel fired steam power plants. See 89 Fed. Reg. 39,840. Although
EPA 1s aware of the “significant capital expenditures involved in deploying CCS
technology,” it set a mandate to 90% capture as the best system of emissions reduction
by 2039. Id. at 39,801.

In addition, reliability of the electric power grid is an overarching concern raised
by all stakeholders about EPA’s efforts to re-define electric power generation under
this Rule. This concern has largely been ignored by EPA, as evidenced by the Rule’s
stringent regulatory requirements and abbreviated compliance timelines that impose
real threats to energy access for all users of domestic energy.

It is necessary for an immediate stay to be granted to stop the Rule from taking

effect, resulting economic harm and irreparable injury to Applicant’s membership,



and untold injury to the electric power industry that will cause a ripple effect

1Impacting on consumers of electricity and the public.

OPINION BELOW

The D.C. Circuit’s July 19, 2024, order denying the Applicant’s motion for a
stay i1s unpublished and may be found at App.002a. EPA’s Rule is published at 89
Fed. Reg. 39,798 (May 9, 2024) and reprinted beginning at App.006a.

JURISDICTION

This Court has jurisdiction over this Application pursuant to 28 U.S.C.
§ 1254(1) and authority to grant the Applicant relief under the Administrative
Procedure Act, 5 U.S.C. § 705, the Clean Air Act, 42 U.S.C. § 7607, and the All Writs

Act, 28 U.S.C. § 1651(a).

CONSTITUTIONAL, STATUTORY, AND REGULATORY
PROVISIONS

Pertinent constitutional, statutory, and regulatory provisions are reprinted in

beginning at App.274a.
REASONS FOR GRANTING THE APPLICATION

Courts traditionally consider four factors to determine whether a stay would be
appropriate. The factors are as follows: (1) likelihood of success on the merits; (2) risk
of irreparable harm to movant; (3) risk of injury to non-movants; and (4) whether a
stay would be in the public interest. Wash. Metro. Area Transit Comm’n v. Holiday
Tours, 559 F.2d 841, 842-43 (D.C. Cir. 1977). Each of these factors heavily fall in favor
of the Applicant. The Rule exceeds EPA’s statutory authority, conflicts with the Clean

Air Act, and threatens the Nation’s electric generation in the same manner addressed



by this Court in West Virginia v. EPA, 597 U.S. 697 (2022). Upon reviewing the facts
in light of the stay factors, the Court should grant a stay.
I. Applicant Is Likely To Succeed On The Merits.

A court may invalidate actions taken by EPA that are arbitrary, capricious, an
abuse of discretion, not in accordance with the law, contrary to a constitutional right,
in excess of statutory jurisdiction, or without proper observance of administrative
procedure as required by law. 42 U.S.C. § 7607(d)(9).

The Rule here is arbitrary and capricious and in excess of the authority given
to EPA by and through the Clean Air Act. In fact, the Rule offers inflexible statutory
design, unfair technology projections, and funding assumptions that are speculative
at best. As our fellow Petitioner-Movants have demonstrated, the Rule at issue here
is a blatantly obvious attempt by EPA to use its authority (albeit impermissibly) to
establish impossibly high standards for fossil fuel fired power plants to drive them
towards closure. This backdoor and indirect scheme to eliminate fossil fuel power
plants entirely is outside the scope of the authority granted by the Clean Air Act or
any other delegation of authority by Congress.

Applicant agrees with the other Applicants that the Rule is outside of the scope
of the Clean Air Act and confirmed to be unlawful by West Virginia v. EPA, 597 U.S.
697 (2022). Accordingly, it 1s highly likely that the Applicant will succeed on the

merits.



II. Applicant’s Membership Will Suffer Irreparable Harm Absent A Stay.

a. Power Companies’ Concerns About Grid Reliability Have
Not Been Addressed By The Rule.

The risk of irreparable harm for the Applicant’s members is incredibly high.
Without a stay, the membership of the Applicant will find it difficult to maintain the
same productivity and operation while budgeting for the enormous cost of compliance.
The unrecoverable economic losses combined with the costly substantial operational
changes amounts to irreparable harm which necessitates a stay. Thunder Basin Coal
Co. v. Reich, 510 U.S. 200, 220-21 (1994) (Scalia, J., concurring) (“[Clomplying with a
regulation later held invalid almost always produces the irreparable harm of
nonrecoverable compliance costs.”); Armour & Co. v. Freeman, 304 F.2d 404, 406
(D.C. Cir. 1962) (Any “loss of profits which could never be recaptured” is an
irreparable harm.); Sottera, Inc. v. FDA, 627 F.3d 891, 899 (D.C. Cir. 2010) (injunctive
relief appropriate to avoid unrecoverable economic injury). In the absence of a stay,
these economic losses cannot be recovered, and the operational changes, which could
jeopardize meeting residential and industrial electricity demands, cannot be easily
reversed should the challenged Rule later be invalidated as the Applicant’s members
will have no recourse against EPA.

Further explanation of the adverse impacts this Rule are included in the
attached declaration of Jaret Gibbons, Executive Director of the Appalachian Region
Independent Power Producers Association (“ARIPPA”), which details the irreparable
harm that will be experienced by the members of ARIPPA. App.287a. This Rule

ignores the fact that ARIPPA’s coal refuse fired reclamation-to-energy facilities are



not operationally nor functionally like other fossil fuel-fired power plants. App.298a,
Gibbons q917-18. Seventy-five percent of the heat input for these units comes from
coal refuse as an outgrowth of the Public Utility Regulatory Policy Act. App.292a,
Gibbons 2. These coal refuse fired facilities promote the environmental reclamation
of coal refuse. Id. EPA elected to ignore the unique operations of these facilities and
therefore failed to identify a best system of emission reduction in this Rule that is
adequately demonstrated unique to these facilities.

Any compliance requirement that includes switching from utilizing coal

refuse to another fuel source (such as co-firing natural gas) creates

substantial technical and economic difficulties and more importantly
would result in significant reduction or elimination of the environmental
remediation of coal refuse performed by these facilities. Requiring
carbon capture and storage (CCS) at these facilities is not adequately
demonstrated, creates unreasonable costs, and 1s an unnecessary
duplication of existing controls when the reduction in net GHG
emissions from the operation of coal refuse-fired EGUs in appropriately
considered.

App.297a, Gibbons 9 16.

By choosing to include coal refuse-fired EGUs into this Rule, EPA is defeating
the environmental purpose of these plants which is “to remove and remediate
abandoned coal refuse piles throughout the Appalachian region.” App.300a, Gibbons
924. This Rule with require ARIPPA’s members to “immediately begin taking steps
to prepare and commit to the premature retirement of the facilities and the cessation
of the benefits they provide to the communities and states where they are located.”

Id. EPA ignored these facts and failed to respond to timely comments filed by

ARIPPA.



EPA has dismissed concerns related to the threat the Rule presents to the
electric power grid by noting that it has met with representatives of power companies
and grid operators to discuss grid reliability and found no threat. 89 Fed. Reg. 39,803.
Meeting with representatives is not the same as resolving the numerous substantial
reservations of stakeholders who have clearly stated their objective and factual grid
reliability observations.

EPA’s attempt to shore up its argument that the Rule does not impact grid
reliability relies on the assertion that it “considered the impacts on the power sector,
on a nationwide and long-term basis, of determining CCS to be the BSER for long-
term coal-fired steam generating units.” 89 Fed. Reg. at 39,886. EPA concludes it
observes only “limited non-adverse impacts on the long-term structure of the power
sector or on the reliability of the power sector.” Id. CCS is not commonly available in
a manner that suggests obtaining such technology is a given either by planning to
purchase or to develop it to meet a compliance deadline. In addition, the option offered
by EPA to switch to natural gas by 2030 is not an option for ARIPPA coal refuse
facilities “where access to natural gas is limited and expanding natural gas pipelines
to service them would be untenable.” App.298a, Gibbons §19. Electricity demand is
Increasing at a rate that requires immediate action to manage the Rule’s impact.

App.301a, Gibbons q 27.



b. The Nation’s Regional Transport Organizations Are
Alarmed About Reliability As Impacted By This Rule in the
Face of Significant Electricity Demand Growth.

EPA blithely states in the Rule that it is “finalizing multiple adjustments to
the proposed rules that ensure the requirements in these final actions can be
implemented without compromising the ability of power companies, grid operators,
and state and Federal energy regulators to maintain resource adequacy and grid
reliability.” 89 Fed. Reg. at 39,803. In response to comments, EPA states it had
“engaged with the balancing authorities that submitted comments to the docket, the
staff and Commissioners of the Federal Energy Regulatory Commission, the
Department of Energy, the North American Electric Reliability Corporation, and
other expert entities during the course of this rulemaking.” Id. EPA’s engagement
with these stakeholders has not led to any significant changes in approach to address
the reliability concerns recognized by all of these agencies. Instead, EPA’s final Rule
remains consistent with its initial proposed plan of forcing electric power to largely
eliminate coal-fired generation by 2032. Longer compliance timelines for CCS, use of
Remaining Useful Life and Other Factors to address reliability, short-term
emergency procedures are all mere acknowledgements of others’ concerns with no
real relief. Acknowledgment is not engagement.

On May 8, 2024, following EPA’s issuance of the Rule, an electric power grid
operator, PJM, warned EPA had not sufficiently considered reliability of electricity:
We are seeing vastly increased demand as a result of new data center
load, electrification of vehicles and increased electric hearing load. The

future demand for electricity cannot be met simply through renewables
given their intermittent nature. Yet in the very years when we are



projecting significant increases in the demand for electricity, the Rinal
Rule may work to drive premature retirement of coal units that provide
essential reliability services and dissuade new gas resources from
coming online. The EPA has not sufficiently reconciled its compliance
dates with the need for generation to meet dramatically increasing load
demand on the system.

App.389a.

Another electric grid operator, Southwest Power Pool (SPP) provided a May
20, 2024, statement titled, “EPA Rule Could Severely Impact Nation’s Efforts Toward
Energy Production, Reliability.” App.391a. SPP commented that although EPA’s
final rule considers its comments, “concerns about future production capacity remain
among those in the power providing sector” noting, “the need to ensure the reliable
delivery of power is becoming more critical and complex given the frequency of
extreme weather events and increasing demand for electricity, among other factors.”
1d.

Similar grid reliability concern has been expressed by the SPP in a “Statement
on the Recent EPA Greenhouse Gas Emissions Rule” issued on April 25, 2024,

SPP remains concerned, however, about the impact the Final Rule may

have on the region’s ability to maintain resource adequacy and ensure

reliability in the SPP region. SPP is concerned that limited technological

and infrastructure availability and the compliance time frame will have

deleterious impacts including the retirement of, or the decision not to

build, thousands of MWs of baseload thermal generation. . .. SPP

continues to be concerned that CCS has not yet been adequately

demonstrated at the required capture rate, has not been commercially

produced at scale, and will not be widely available and practicable at the

level needed for the Final Rule’s 2032 compliance time frame.

App.396a.

The immediate impacts of this Rule are evident to SPP,



SPP is not expressing these concerns about a hypothetical resource
adequacy scenario in the future. SPP and other grid operators are
currently working to develop planning and operations policies and
practices to deal with resource adequacy issues that have already
manifested. SPP’s recent Loss of Load Expectation (LOLE) study
indicated that, by 2029, as much as a 50% winter season Planning
Reserve Margin (PRM) could be necessary to maintain a one-day-in-ten-
years LOLE. A PRM of that magnitude would require a significant
amount of new capacity to be added in a short time frame. It is important
to note that this study considered SPP’s existing and projected future
resource mix without considering the potential impacts of the Final
Rule’s 2032 deadline for certain emissions limits. In other words, the
study and its projected increase in PRM did not consider the additional
at-risk generation that may retire and not be adequately replaced in a
relatively short time frame resulting from the compliance time frames
contained in the Final Rule. This outcome would further intensify the
need for generating capacity and associated transmission upgrades in
the SPP region, likely at a pace and cost unprecedented for the industry.

Id.

Another electric grid operator, Midcontinent Independent System Operator
(MISO) has also weighted-in on this concern. MISO’s Response to the Reliability
Imperative, Report (February 2024) notes, “it is time ‘to face some hard realities,’
including ‘‘immediate and serious challenges to the reliability of our region’s electric

)

grid.” App.400a. MISO has stated further that while “several emerging technologies
may someday change that calculus, they are not yet proven at grid scale.” Id.
According to MISO, “a key risk is that many ‘dispatchable’ resources that can be
turned on and off and adjusted as needed to meet customer demand minute-by-
minute are being replaced with weather-dependent resources such as wind and

solar,” which lack “certain key reliability attributes that are needed to keep the grid

reliable every hour of the year.” Id.
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In conclusion, the electric power grid operators remain unconvinced that EPA
has adequately addressed the reliability problems created by the Rule.

III. The Balance Of Harms And The Public Interest Strongly Favor A Stay.

Contemplation of the consequences that would flow from this Court’s decision
to grant or deny the request indicates that the balance falls in favor of a stay. There
1s no indication that a stay will injure other parties. States and regulated powerplants
are governed by a myriad of existing regulations that limit air emissions. Should the
Court grant the requested stay these other regulations will not become invalidated
or somehow cease to exist. Those important environmental laws will remain in effect
in the event of a stay and will continue to remain in force long after this Rule is tested.
No environmental harm will come to pass by staying this Rule to ensure that it is
legally sound. As such, EPA cannot assert that any harm will come from a careful
review of the validity of this agency action.

In an August 1, 2023, letter to EPA Administrator Regan, Senator Capito and
thirty-eight other members of Congress highlighted the concerns repeatedly raised
by PJM, SPP, and MISO, noting:

This proposed rule will drastically increase costs and reduce electricity

supplies. These effects will not only be borne by the regulated

community, but by every American, manufacturer, and small business

that relies on the electricity grid. Federal Energy Regulatory

Commissioners, as well as the Chief Executive Officers of the North

American Electric Reliability Corporation, the Regional Transmission

Organization PJM, and one of America’s largest electric cooperatives all

warned about increasing risks to the stability of the electric grids in the

United States and agree that we are heading towards a reliability crisis
that will be exacerbated by policy-driven plant retirements.

11



App.434a. EPA has ignored the concerns of power companies and electric grid
operators to such a degree that members of Congress felt it was necessary to
Intervene to ensure their positions were heard.

The assertion that EPA “engaged with and resolved” the balancing authorities’
concerns regarding grid reliability and the Rule “can be implemented without
compromising the ability of power companies, grid operators, and state and Federal
energy regulators to maintain resource adequacy and grid reliability” disregards the
substantive reliability concerns. 89 Fed. Reg. 39,801. In short, EPA’s Rule merely tips
its hat at comments received concerning grid reliability and is arbitrary and
capricious and will result in immediate and irreparable harm to the domestic electric
grid.

Absent a stay of the entire Rule, the harm to the public will be immediate and

will be prevalent in all aspects of the United States’ economy.

CONCLUSION

For the foregoing reasons, Applicant respectfully requests an immediate stay

of EPA’s Rule in its entirety pending judicial review.
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United SBtates Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 24-1120 September Term, 2023
EPA-89FR39798
Filed On: July 19, 2024
State of West Virginia, et al.,

Petitioners
V.
Environmental Protection Agency and
Michael S. Regan, Administrator, United

States Environmental Protection Agency,

Respondents

Louisiana Public Service Commission, et al.,
Intervenors

Consolidated with 24-1121, 24-1122,
24-1124, 24-1126, 24-1128, 24-1142,
24-1143, 24-1144, 24-1146, 24-1152,
24-1153, 24-1155, 24-1222, 24-1226,
24-1227, 24-1233

BEFORE: Millett, Pillard, and Rao, Circuit Judges
ORDER
Upon consideration of the motions for stay, the oppositions thereto, the replies,
the Rule 28(j) letter, and the responses thereto; and the motions to participate as amici
curiae and the lodged amicus briefs, it is
ORDERED that the motions of the Chamber of Commerce, the Sierra Club, the

Environmental Defense Fund, and Professor Rachel Rothschild to participate as amici
curiae be granted. The Clerk is directed to file the lodged amicus briefs. It is
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Pnited States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 24-1120 September Term, 2023

FURTHER ORDERED that the motions for stay be denied. Petitioners have not
satisfied the stringent requirements for a stay pending this court’s review. See Nken v.
Holder, 556 U.S. 418, 434 (2009); D.C. CIRCUIT HANDBOOK OF PRAC. AND INTERNAL
PRocs. 33 (2021).

On the merits, petitioners dispute whether the Environmental Protection Agency
(“EPA”) acted arbitrarily or capriciously in determining that carbon capture and other
emission control technologies are adequately demonstrated, or that specific degrees of
emission mitigation are achievable with those technologies. But petitioners have not
shown they are likely to succeed on those claims given the record in this case. Nor
does this case implicate a major question under West Virginia v. EPA, 142 S. Ct. 2587
(2022), because EPA has claimed only the power to “set emissions limits under Section
111 based on the application of measures that would reduce pollution by causing the
regulated source to operate more cleanly[,]” a type of conduct that falls well within
EPA’s bailiwick, id. at 2610.

On irreparable harm, actual compliance deadlines do not commence until 2030
or 2032—years after this case will be resolved. Though the first deadline for States to
submit state implementation plans is May 2026, the only consequence of failing to
submit a state plan is the promulgation of a federal plan—which the States can replace
with their own plans later. EPA Opp., Ex. 1, Goffman Decl. § 100. To the extent
petitioners claim harm due to the need for long-term planning, a stay will not help
because the risk remains that the distant deadlines in EPA’s rule will come back into
force at the end of the case.

EPA has suggested that this case be expedited as an alternative means of
protecting all parties’ interests. Accordingly, to ensure this case can be argued and
considered as early as possible in the court's 2024 term, it is

FURTHER ORDERED that the parties submit, within 14 days from the date of
this order, proposed formats and schedules for the briefing of these cases. The parties
are strongly urged to submit a joint proposal and are reminded that the court looks with
extreme disfavor on repetitious submissions and will, where appropriate, require a joint
brief of aligned parties with total words not to exceed the standard allotment for a single
brief. Whether the parties are aligned or have disparate interests, they must provide
detailed justifications for any request to file separate briefs or to exceed in the

Page 2
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Pnited States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 24-1120 September Term, 2023

aggregate the standard word allotment. Requests to exceed the standard word
allotment must specify the word allotment necessary for each issue.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/
Selena R. Gancasz
Deputy Clerk
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