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1
PARTIES TO THE PROCEEDING

Petitioner is Save Jobs USA. Petitioner was the
Appellant in the court of appeals. Respondents are
the U.S. Department of Homeland Security, Immigra-
tion Voice, and Anujkumar Dhamija. Mr. Dhamija
has received his green card. As a result, he no longer
depends on his H-4 visa status for work authorization
and seeks withdrawal as a Respondent. Immigration
Voice continues to represent its many members who
rely on their H-4 visa status for work authorization.



ii
CORPORATE DISCLOSURE STATEMENT

Immigration Voice does not have a parent corpo-
ration, and there is no publicly-held corporation that
owns 10% or more of its stock.
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STATEMENT

The Petition arises from the court of appeals’ un-
exceptional affirmance of the district court’s decision
granting summary judgment in favor of the Depart-
ment of Homeland Security (“DHS”), and rejecting
Save Jobs USA’s (“Petitioner’s”) challenge to the H-4
Rule, Employment Authorization for Certain H-4 De-
pendent Spouses, 80 Fed. Reg. 10,283-312 (Feb. 25,
2015) (codified at 8 C.F.R. §§ 214, 274a). For more
than seventy years, across multiple Democratic and
Republican administrations, the Attorney General,
and later the Secretary of DHS, have interpreted their
authority to include the authority to issue work au-
thorization to certain lawfully admitted nonimmi-
grants. The trial court’s ruling and the court of ap-
peals’ affirmance are consistent with the controlling
statutes, the Executive Branch’s longstanding inter-
pretation of its authority, as well as Congressional ac-
quiescence to and ratification of the Executive
Branch’s interpretation and practice.

The court of appeals’ opinion did not create a cir-
cuit split. Petitioner alleges two different circuit
splits, neither of which bears scrutiny. First, Peti-
tioner claims that the “entry-only-requirement” inter-
pretation of the Immigration and Nationality Act
(“INA”) in Washington Alliance of Technology Workers
v. Department of Homeland Security, 50 F.4th 164
(D.C. Cir. 2022) (“Washtech”) created a circuit split.
According to Petitioner, the “entry-only-requirement”
Iinterpretation specifies that the statutory conditions
for visas are strictly entry requirements that cease to
apply once an individual is admitted to the United
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States. But the court of appeals’ decision in this case
does not mention, let alone rely on that “entry-only-
requirement” interpretation, which accordingly is not
relevant here, and even if it were, the decisions that
Petitioner cites do not conflict with Washtech.

The court of appeals’ opinion also does not conflict
with the Fifth Circuit opinions that Petitioner in-
vokes, which addressed in part issuance of work au-
thorizations to individuals who entered the United
States unlawfully. Unlike in this case, in those cases
DHS did not and could not rely on 8 U.S.C.
§ 1184(a)(1), which states that “admission to the
United States of any alien as a nonimmigrant shall be
for such time and under such conditions as the Attor-
ney General may by regulations prescribe,” because
the beneficiaries of Deferred Action for Childhood Ar-
rivals (“DACA”) and noncitizens who would have ben-
efited from Deferred Action for Parents of Americans
(“DAPA”) in those cases had not been lawfully admit-
ted as nonimmigrants.

Additionally, this case is a poor vehicle for raising
a challenge under the major questions doctrine or the
nondelegation doctrine. The longstanding practice,
under Republican and Democratic administrations
alike, of having Immigration and Naturalization Ser-
vice (“INS”) and later DHS grant work authorization
to various classes of lawfully admitted nonimmi-
grants, makes this case an unlikely fit for a major
questions or nondelegation challenge. Congressional
acquiescence to, and at times ratification of this prac-
tice, furthers the point and makes this case unlike any
case in which this Court has found such a challenge to
be successful. And because this case involves an issue
at the intersection of immigration policy, over which
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Congress has plenary powers including powers of del-
egation to the Executive, and foreign affairs, over
which the Executive’s power approaches its zenith,
this case is especially ill suited to a nondelegation
challenge.

This case is also a poor vehicle for Petitioner’s un-
timely challenge to the D.C. Circuit’s opinion in
Washtech and its effort to seek reconsideration of this
Court’s denial of the petition for writ of certiorari in
that case, filed by the same counsel who filed the pe-
tition here. Petitioner focuses on an issue from
Washtech that is not even presented here: the “entry-
only-requirement” interpretation of the Immigration
and Nationality Act (“INA”). Petitioner’s characteri-
zation of the Washtech opinion is not only wrong, but
wholly irrelevant here. The Optional Practical Train-
ing (“OPT”) program at issue in Washtech permitted
individuals to obtain work authorization even after
they were no longer pursuing a course of study, which
was a prerequisite for eligibility for an F-1 visa. In
contrast, the H-4 Rule grants work authorization to
individuals who satisfy the eligibility requirements
for an H-4 visa for the entire time they are eligible for
work authorization through the H-4 Rule. Thus, Pe-
titioner is seeking an untimely second review of the
Washtech opinion, through an issue not even raised in
the opinion below, and has provided no reason for this
Court to depart from its earlier decision to deny a
functionally identical petition.

Finally, standing issues complicate this case, fur-
ther confirming that this case is a poor vehicle for con-
sideration of the issues the Petition seeks to raise. Pe-
titioner claims to represent an association of individ-
uals who lost their jobs to H-1B visa holders. Yet, it
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fails to show that its members competed for jobs
against the relevant subset of H-1B workers. And it
cannot show its members competed for work against
the H-1B workers’ spouses who received work author-
ization through the H-4 Rule because Petitioner filed
this action before the Rule even took effect. Petitioner
also fails to show that it is facing any continuing in-
jury because it does not show that its members are
currently competing with the relevant subset of H-1B
workers or their spouses. Finally, Petitioner’s mem-
bers are not the individuals who are regulated by the
H-4 Rule. Rather, the asserted injuries arise from the
government’s allegedly unlawful regulation (or lack of
regulation) of someone else—namely, H-4 spouses. In
short, if the Court found that DHS lacked authority to
issue the H-4 Rule, it would do nothing to redress the
harm that the Save Jobs members experienced.

A. Statutory and Regulatory Background

In 1952, Congress enacted the INA, ch. 477, 66
Stat. 163 (8 U.S.C. § 1101 et seq.). The INA, in turn,
establishes several classes of nonimmigrants, nonciti-
zens who are permitted to enter the United States
temporarily and for certain enumerated purposes.
This case concerns the grant of work authorization for
certain lawfully admitted spouses of specialty workers
with an H-1B visa classification.

The INA authorizes DHS to admit foreign work-
ers into the United States to engage in certain types
of labor. § 101(a)(15), 66 Stat. 167. As enacted, sub-
section H(1) authorized the admission as a nonimmi-
grant of a noncitizen “who is of distinguished merit
and ability and who is coming temporarily to the
United States to perform temporary services of an
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exceptional nature requiring such merit and ability.”
§ 101(a)(15)(H)(1), 66 Stat. 168.

Today, the amended statute authorizes the admais-
sion of a noncitizen “who is coming temporarily to the
United States to perform services. .. in a specialty
occupation described in [8 U.S.C. § 1184(31)(1)] . .. who
meets the requirements for the occupation specified in
(8 U.S.C. § 1184G0)(2)][.1” 8 U.S.C.
§ 1101(a)(15)(H)(1)(b). Congress has also authorized
the admission of such a noncitizen’s “spouse and mi-
nor children . . . if accompanying him or following to
join him.” 8 U.S.C. § 1101(a)(15)(H). These individu-
als may reside in the country in the H-4 visa category.

If U.S. Citizenship and Immigration Services
(“USCIS”) approves an employer’s H-1B petition
(which must include a Labor Condition Application
approved by the Department of Labor), 8 U.S.C. §
1182(n); 8 C.F.R. § 214.2(h)(1)(11)(B), DHS admits the
worker in H-1B status for up to three years. See 8
U.S.C. § 1184(g)(4); 8 C.F.R. § 214.2(h)(9)(111). USCIS
may extend a worker’s H-1B status for up to three
more years. 8 C.F.R. § 214.2(h)(15)(11)(B)(1). Some H-
1B visa holders apply for permanent residency or a
green card.

Because of immigrant visa backlogs in certain em-
ployment-based preference categories, many highly-
skilled H-1B workers who were seeking to become
green card holders found their applications for em-
ployment-based immigration visas were still pending
after six years when their H-1B visa status could no
longer be extended, and so were forced to leave the
country after years of productive employment. In re-
sponse, Congress enacted the American Competitive-
ness in the Twenty-First Century Act of 2000 (“AC
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217), which permits H-1B workers to extend their
stays in the United States in certain circumstances,
essentially when they have pending applications for
green cards. See AC 21, Pub. L. No. 106-313,
§§ 104(a), 106(a)—(b), 114 Stat. 1251 (2000). DHS ad-
mits the worker’s dependent spouse (and minor chil-
dren) in H-4 status subject to the same period of ad-
mission, renewals, and limitations as the H-1B
worker. See 8 C.F.R. § 214.2(h)(9)(iv).

DHS’s final H-4 Rule applies only to H-4 depend-
ent spouses of H-1B workers who either: (1) are prin-
cipal beneficiaries of approved I-140 immigration pe-
titions for noncitizen workers, or (2) have been
granted H-1B extensions beyond six years under AC
21 § 106(a) and (b). The final rule thus provides tem-
porary employment authorization for this limited
group of lawfully admitted H-4 dependent spouses as
they wait for their spouses to get green cards, simply
accelerating when these intending immigrants would
become eligible to apply for employment authorization
based on pending I-485 adjustment of status applica-
tions. See 8 C.F.R. § 274a.12(c)(9).

DHS relied on three different provisions in the
INA in issuing the H-4 Rule. First, it invoked
§ 1103(a)(1) of the INA, which charges DHS “with the
administration and enforcement of [the INA] and all
other laws relating to the immigration and naturali-
zation of aliens.” 8 U.S.C. § 1103(a)(1). To carry out
this authority, the INA grants DHS the power to “es-
tablish such regulations,” to “issue such instructions,”
and to “perform such other acts as he deems necessary
for carrying out his authority” to “administ[er] and en-
force[]” immigration laws. 8 U.S.C. § 1103(a)(3). Sec-
ond, DHS invoked a statutory grant of authority to
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regulate the “time” and “conditions” of nonimmigrant
admission. 8 U.S.C. § 1184(a)(1). The Executive
Branch has long construed its authority under these
provisions to include providing for work authoriza-
tions. See, e.g., 8 C.F.R. § 274a.12; 46 Fed. Reg.
25,080-081 (May 5, 1981). Third, DHS noted that
Section 274A(h)(3)(B) of the INA, 8 U.S.C.
§ 1324a(h)(3)(B), recognizes that employment may be
authorized by statute or by the Secretary. 80 Fed. Reg.
at 10,285.

In promulgating the H-4 Rule, the Secretary ob-
served that the “lack of employment authorization for
H-4 dependent spouses often gives rise to personal
and economic hardships for the families of H-1B
nonimmigrants” and that those “hardships may in-
crease the longer these families remain in the United
States.” 80 Fed. Reg. at 10,284. Accordingly, the Sec-
retary explained that extending eligibility for work
authorization to H-4 nonimmigrant spouses of the
subset of H-1B workers who are seeking employment
based on Legal Permanent Resident (“LPR”) status
(and have satisfied the conditions set forth in the rule)
would “ameliorate certain disincentives that currently
lead H-1B nonimmigrants to abandon efforts to re-
main in the United States while seeking LPR status”;
“minimize[e] disruptions to U.S. businesses employ-
ing such workers”; “support the U.S. economy, as the
contributions H-1B nonimmigrants make to entrepre-
neurship and research and development are expected
to assist overall economic growth and job creation”;
and “bring U.S. immigration policies concerning this
class of highly skilled workers more in line with those
of other countries that compete to attract similar
highly skilled workers.” Id. at 10,284-85.
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The H-4 Rule at issue here provides eligibility for
employment authorization to H-4 dependents whose
H-1B spouses are in the process of applying for green
cards as described above. 8 C.F.R. §§ 214.2, 274a. The
Rule underwent notice-and-comment procedures, see
79 Fed. Reg. 26,886 (May 12, 2014) (proposed rule),
and took effect on May 26, 2015, see 80 Fed. Reg.
10,284-312.

B. Procedural History

On April 23, 2015, Petitioner filed its Complaint
in this action and immediately moved for a prelimi-
nary injunction, seeking to stay implementation of the
H-4 Rule, even before the Rule took effect.
Pet.App.12b. The district court denied Petitioner’s
motion for a preliminary injunction. Id. The parties
filed cross motions for summary judgment, and the
district court ruled in favor of DHS, finding that Peti-
tioner did not have standing. Pet.App.49d-54d.

Petitioner appealed, Immigration Voice and Anu-
jkumar Dhamija moved to intervene, and the court of
appeals granted their motion. DHS and the Interve-
nors defended the trial court’s ruling. Several amici
briefs were also filed during the appeal. The Chamber
of Commerce, the Information Technology Industry
Council, and the National Association of Manufactur-
ers filed an amici curiae brief supporting the district
court opinion. See Brief of Chamber of Commerce, et
al. as Amici Curiae in Support of Affirmance, Save
Jobs v. Dep’t of Homeland Sec., 942 F.3d 504 (D.C. Cir.
2019) (No. 16-5287). Citing various studies, the amici
brief reported that the H-4 spouses working pursuant
to the Rule are predominately highly educated and ex-
perienced professionals—nearly sixty percent of H-4
spouses have attained at least a master’s degree and
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ninety-nine percent are college graduates—and that
they contribute billions of dollars to the economy. Id.
at 6. The brief cited reports estimating that “[i]nvali-
dation of the H-4 Rule [] would reduce the national
GDP by somewhere between $7.5 billion and $15 bil-
lion annually.” Id. at 8.1

The court of appeals reversed, finding the Plaintiff
had standing, and remanded for further proceedings.
Pet.App.27c, 40c.2 On remand, the district court up-
held the H-4 Rule against Save Jobs’ constitutional,
statutory, and Administrative Procedure Act argu-
ments. See id. at 9b—26b. The district court found
that DHS’s statutory authority to establish the “time”
and “conditions” of a visa holder’s stay under Section
1184 encompassed the authority to issue work author-
1zation. Id. at 15b. The court also pointed to the long
history of congressional acquiescence to the Executive
Branch’s issuance of work authorization to lawfully
admitted non-immigrants. Id. The court further ex-
plained that Congress ratified the Department’s posi-
tion that “DHS may lawfully authorize employment
for nonimmigrants” when it passed the 1986 Immigra-
tion Control and Reform Act (IRCA”). Id. at 16b. As
the district court noted, the “IRCA prohibits the em-
ployment of ‘unauthorized aliens,” which it defines as
“one who is neither ‘lawfully admitted for permanent
residence’ nor ‘authorized to be so employed by this

1 The National Association of Manufacturers, the U.S.
Chamber of Commerce, and the Information Technology Indus-
try Council had previously intervened in the district court in
Washtech in defense of the OPT program.

2 The court of appeals held that the intervenors had stand-
ing, rejecting Save Jobs’ contention to the contrary. See
Pet.App.40c.
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chapter or by the Attorney General—now DHS.” Id.
(quoting 8 U.S.C. § 1324). The court found that provi-
sion ratified the Department’s longstanding interpre-
tation of its authority to grant work authorization to
lawfully admitted non-immigrants.

Finally, the court rejected Petitioner’s arguments
that DHS’s interpretation of the INA violated the non-
delegation doctrine and that the H-4 Rule was arbi-
trary and capricious. Pet.App.20b-26b. As the court
explained, the “INA uses visa classes to identify who
may enter temporarily and why,” and so “DHS must
ensure that the times and conditions it attaches to the
admission of nonimmigrant visa holders are reasona-
bly related to the purpose for which they were permit-
ted to enter.” Pet.App.14a (quoting Washtech, 50
F.4th at 178-79) (brackets omitted). That require-
ment, the court found, “provides an intelligible princi-
ple of delegation.” Id.

After the district court issued its opinion, Peti-
tioner filed a petition for writ of certiorari before judg-
ment requesting that this Court review the case be-
fore a ruling issued from the court of appeals. Petition
for Writ of Certiorari, Save Jobs USA v. U.S. Dep’t of
Homeland Sec. (2023) (No. 23-22). The petition was
filed two months after the plaintiff in Washtech filed
a petition for writ of certiorari in its case challenging
DHS’s OPT Rule, which the court of appeals had up-
held, relying on the text and structure of the INA and
the long history of the Executive Branch permitting
practical training programs. Petition for Writ of Cer-
tiorari, Wash. All. Of Tech. Workers v. U.S. Dep’t of
Homeland Sec. (2023) (No. 22-1071).

Petitioner sought a writ of certiorari before judg-
ment with the expectation that “this case will be
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consolidated with Washtech.” Petition for Writ of Cer-
tiorari, Save Jobs USA v. U.S. Dep’t of Homeland Sec.,
at 3 (2023) (No. 23-22). Petitioner described Washtech
as “directly related” stating that “as in Washtech,
DHS created a major alien employment program
without clear congressional authorization.” Id. In its
petition, the Petitioner raised both the major ques-
tions and nondelegation arguments that the Peti-
tioner raises here. DHS opposed the petition and Im-
migration Voice and Mr. Dhamija joined that opposi-
tion.

On October 2, 2023, the Court denied the petition
in Washtech, and then on October 30, 2023, denied the
Petition in Save Jobs.

Subsequently, the court of appeals unanimously
affirmed the district court’s opinion in this case up-
holding the H-4 Rule. See Pet.App.1a.3 The court of
appeals concluded that Sections 1184 and 1103(a)(1)
provided a statutory basis for the H-4 Rule. Id. at 4a—
5a. The court rejected the major questions challenge,
finding that since its earlier decision in Washtech
came after the issuance of this Court’s opinion in West
Virginia v. Env’t Prot. Agency, 597 U.S. 697 (2022),4
the panel in Washtech had necessarily rejected the
major questions challenge in holding DHS had the

3 In that appeal, Immigration Voice and Mr. Dhamija were
appellees.

4 The plaintiffs in Washtech raised the major questions doc-
trine through a 28j letter and petition for rehearing en banc, see
Notice of Supplemental Authority, Wash. All. of Tech. Workers v.
Dep’t of Homeland Sec., 50 F.4th 164 (D.C. Cir. 2022) (No. 21-
5028); Petition for Rehearing En Banc at 12, Wash. All. of Tech.
Workers v. Dep’t of Homeland Sec., 50 F.4th 164 (D.C. Cir. 2022)
(No. 21-5028).
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authority to issue the regulation in question. Id. at
6a—7a.

Petitioner sought rehearing en banc. In a per cu-
riam order, without dissent, the Court denied the pe-
tition. Pet.App.61le.

REASONS FOR DENYING THE PETITION

I. THE D.C. CIRCUIT OPINION IS UNEXCEP-
TIONAL AND CORRECT.

The court of appeals was correct in holding that
DHS had authority to issue the H-4 Rule under Sec-
tion 1184, which permits DHS to “prescribe” the “time
and conditions” of a nonimmigrant’s stay in the
United States, and under Section 1103, which permits
DHS to “establish such regulations . . . and perform
such other acts as he deems necessary for carrying out
his authority under the” INA. Pet.App.2a. The court
of appeals’ holding is consistent with the text, struc-
ture, history, and purpose of the statute. The court of
appeals also found that it had previously and properly
concluded that the Secretary’s conduct in issuing work
authorization, a practice buttressed by decades of con-
sistent practice, did not offend the major questions
doctrine. Id. at 6a—7a.

The text and structure of the INA demonstrate
that Congress granted the Executive the authority to
set the conditions of a visa holder’s stay. Under Sec-
tion 1103, the INA granted DHS general rulemaking
authority. The INA also granted DHS the authority
under Section 1184 to regulate the “time” and “condi-
tions” of a nonimmigrant’s stay. The Executive’s stat-
utory authority to set the “conditions” of nonimmi-
grants’ stays includes the power to authorize employ-
ment. The INA’s definitions of visa categories provide
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parameters guiding DHS’s exercise of its discretion
under Section 1184 to issue work authorization to var-
1ous classes of nonimmigrants, consistent with the
principles of the nondelegation doctrine.

The court of appeals’ interpretation of the INA is
also consistent with DHS’s long history of granting
work authorization to nonimmigrants under this stat-
utory authority. Indeed, DHS has authorized certain
classes of nonimmigrants to work for over seventy
years. See, e.g., 17 Fed. Reg. 11,489 (Dec. 19, 1952)
(codified at 8 C.F.R. 214.2]) (nonimmigrants may en-
gage in employment if “authorized by the district di-
rector or the officer in charge having administrative
jurisdiction over the alien’s place of temporary resi-
dence”). Even before the 1952 enactment of the INA,
the Attorney General interpreted his authority to in-
clude the ability to issue work authorization. See 12
Fed. Reg. 5,357 (Aug. 7, 1947). Despite making nu-
merous significant changes to the INA, Congress has
never repudiated DHS’s authority to issue work au-
thorization. That is significant because “when Con-
gress revisits a statute giving rise to a longstanding
administrative interpretation without pertinent
change, the congressional failure to revise or repeal
the agency’s interpretation is persuasive evidence
that the interpretation is the one intended by Con-
gress.” Creekstone Farms Premium Beef, L.L.C. v.
Dep’t of Agric., 539 F.3d 492, 500 (D.C. Cir. 2008). In
enacting IRCA in 1986, Congress ratified DHS’s long-
standing interpretation of its authority. Notwith-
standing Save Jobs’ contention to the contrary, the H-
4 Rule i1s an unexceptional example of DHS’s
longstanding authority to issue work authorization to
nonimmigrants.
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Additionally, the H-4 Rule is consistent with the
purpose of the H-1B and H-4 visa programs. As the
court of appeals recognized, “[w]ith the H-4 Rule, DHS
hopes to ‘ameliorate certain disincentives for talented
H1-B nonimmigrants to permanently remain in the
United States and continue contributing to the U.S.
economy as lawful permanent residents.”
Pet.App.30c. The H-4 Rule ensures that H-1B work-
ers and their families can afford to stay in the country
and work productively while waiting to receive their
green cards.

The legal challenges raised by the Petition are of
no consequence and meritless. Petitioner contends
enactment of the H-4 Rule violates the major ques-
tions doctrine. Pet.29-30. The Court has applied ma-
jor-questions scrutiny where agencies invoke “unprec-
edented” claims of authority, which have “never be-
fore been” embraced by the relevant agency. Id. at
722. The major questions framework applies where
an agency “has never previously claimed powers of
this magnitude under” the relevant statute. Biden v.
Nebraska, 143 S. Ct. 2355, 2372 (2023); see also id. at
2383 (Barrett, J., concurring) (“A longstanding ‘want
of assertion of power by those who presumably would
be alert to exercise it’ may provide some clue that the
power was never conferred.” (quoting Fed. Trade
Comm’n v. Bunte Bros., Inc., 312 U.S. 349, 352 (1941)).
But this is not an instance where an agency has
“claim[ed] to discover in a long-extant statute an un-
heralded power’ representing a ‘transformative ex-
pansion in [its] regulatory authority.” West Virginia,
597 U.S. at 724 (quoting Util. Air Reg. Grp. V. Env’t
Protect. Agency, 573 U.S. 302, 324 (2014)).
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Contrary to cases where this Court has found a
violation of the major questions doctrine, the H-4 Rule
1s a natural, limited continuation of DHS’s long his-
tory of exercising its authority to regulate employ-
ment conditions for certain classes of lawfully admit-
ted nonimmigrants when Congress has not explicitly
done so. As noted, for more than seventy years, across
Democratic and Republican administrations, the At-
torney General and later DHS have interpreted their
authority under the INA to include issuance of work
authorizations. See, e.g., 8 C.F.R. 214.21.

The H-4 Rule also falls far short of the level of eco-
nomic or political significance required to find a viola-
tion of the major questions doctrine. King v. Burwell,
576 U.S. 473, 485-86 (2015). In contending otherwise,
Petitioner states that the OPT Rule established the
largest employment authorization program in the im-
migration system. Pet.30. But the OPT Rule is not at
issue here. The H-4 Rule would at most impact less
than 0.12 percent of the U.S. workforce, even if every
eligible H-4 spouse had received work authorization
in the first year under the Rule, which they did not.
Pet.App.25b. In actuality, far fewer nonimmigrants
have received work authorization under the H-4 Rule
than predicted, just 129,514 individuals from 2015 to
2019, compared to the prediction of 179,000 individu-
als in year one and 55,000 in each subsequent year.
See USCIS, Immigration and Citizenship Data, Form
1-756, Application for Employment Authorization,
Granted Applications for H-4 Holders, (last updated
March 29, 2019), https://www.uscis.gov/tools/reports-
and-studies/immigration-and-citizenship-data (to ac-
cess data sheet, navigate to the web page, type “H-4”
in the search box, then click on the first link). Far
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from hurting the economy, the H-4 Rule has boosted
the nation’s GDP. See supra at 8.

Petitioner also raises a meritless nondelegation
argument. Pet.13-15. So long as a statute sets forth
an “intelligible principle” to guide the executive
agency’s actions, it constitutes a lawful grant of dis-
cretion rather than an unlawful delegation of legisla-
tive power. J.W. Hampton, Jr., & Co. v. United States,
276 U.S. 394, 409 (1928). A statute satisfies that re-
quirement if it identifies “the general policy, the pub-
lic agency which is to apply it, and the boundaries of
this delegated authority.” Am. Power & Light Co. v.
Sec. Exch. Comm’n, 329 U.S. 90, 105 (1946). That test
1s “not demanding.” Gundy v. United States, 588 U.S.
128, 146 (2019) (plurality opinion). “Only twice in this
country’s history” has the Court held that a statute
crossed that line: “one . . . provided literally no guid-
ance for the exercise of discretion, and the other . . .
conferred authority to regulate the entire economy on
the basis of no more precise a standard than stimulat-
ing the economy by assuring ‘fair competition.” Whit-
man v. Am. Trucking Ass’ns, 531 U.S. 457, 474 (2001)
(citing Panama Refin. Co. v. Ryan, 293 U.S. 388
(1935)); A.L.A. Schechter Poultry Corp. v. United
States, 295 U.S. 495 (1935)); see also Fed. Commc'ns
Comm’n v. Consumers’ Rsch., No. 24-354, 2025 WL
1773630, at *8 (U.S. dJune 27, 2025) (summarizing
Court’s nondelegation jurisprudence and stating “the
intelligible-principle standard has focused our non-
delegation doctrine for a century”).

Here, this regulation readily passes that test be-
cause the INA provides an intelligible principle to
guide DHS’s regulation of work authorizations for lim-
ited categories of nonimmigrants. Section 1184
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provides that DHS may prescribe regulations for a
particular subject matter (time and conditions) over
particular categories of noncitizens (nonimmigrants).
The H-1B class definition guides and limits DHS’s dis-
cretion. The H-1B program is statutorily authorized,
8 U.S.C. § 1101(a)(15)(H)(1)(b), and DHS was fully jus-
tified in concluding that H-4 work authorizations fur-
thered the purposes of the program. See 8 U.S.C.
§ 1103(a). Allowing lawfully admitted spouses of cer-
tain H-1B workers to work during the lengthy period
when they would otherwise have to wait for green
cards promotes the H-1B program’s purpose of encour-
aging skilled workers in specialty occupations to emi-
grate to the United States and stay here.

II. THEREISNO CIRCUIT SPLIT.

A. This case did not create a circuit split
over the entry-requirement-only inter-
pretation of the INA.

Petitioner claims that the entry-only-requirement
Interpretation led to a circuit split. Pet.17-20. To
start, as described below in Section III, this case
would be an improper vehicle for addressing such a
split because the entry-requirement-only interpreta-
tion of the INA 1is not at issue here. Regardless, there
1s no circuit split over the entry-requirement-only in-
terpretation. None of the cases Petitioner cites gives
rise to a conflict among the circuits. Indeed, none of
them even addresses DHS’s issuance of work authori-
zation to nonimmigrants.

Several of Petitioner’s cases address whether
nonimmigrants can establish domicile in the United
States and thereby become eligible to seek relief from
deportation under Section 2121 of the INA, 8 U.S.C.
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§ 11821. See Anwo v. Immigr. & Naturalization Seruv.,
607 F.2d 435, 437 (D.C. Cir. 1979); Morel v. Immigr.
& Naturalization Serv., 90 F.3d 833, 838—839 (3d Cir.
1996), opinion vacated on reconsideration, 144 F.3d
248 (3d Cir. 1998); Lok v. Immigr. & Naturalization
Serv., 681 F.2d 107, 110 (2d Cir. 1982); Von Kennel
Gaudin v. Remis, 379 F.3d 631, 637 (9th Cir. 2004).
The H-4 Rule does not purport to permit H-4 depend-
ent spouses to develop an intent to establish domicile,
so none of these cases conflicts with the court of ap-
peals’ opinion.

Several other cases address whether G-4 nonim-
migrants, who are not prohibited by the statutory
terms of the visa category from forming a legal intent
to remain in the United States, are eligible for in-state
tuition, an issue not implicated by this appeal. See
Toll v. Moreno, 458 U.S. 1, 13-14 (1982); Elkins v.
Moreno, 435 U.S. 647, 665—66 (1978), certified ques-
tion answered sub nom. Toll v. Moreno, 284 Md. 425
(1979); Moreno v. Univ. of Md., 645 F.2d 217, 219 (4th
Cir. 1981), affd sub nom. Toll v. Moreno, 458 U.S. 1
(1982).

The remaining cases, other than the two Fifth Cir-
cuit opinions addressed below, involved nonimmi-
grants who violated the terms of their visas and were
thus subject to deportation. See Gazeli v. Session, 856
F.3d 1101, 1106 (6th Cir. 2017) (overstayed terms of
B2 tourist visa); Touray v. United States AG, 546 F.
App’x 907, 912 (11th Cir. 2013) (failing to maintain
student status); Birdsong v. Holder, 641 F.3d 957, 958
(8th Cir. 2011) (failed to conclude a valid marriage
with U.S. citizen fiancé within ninety days of admis-
sion); Olaniyan v. Dist. Dir., Immigr. & Naturaliza-
tion Serv., 796 F.2d 373, 374 (10th Cir. 1986) (working
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without authorization); Khano v. Immigr. & Natural-
ization Serv., 999 F.2d 1203, 1207, 1207 n.2 (7th Cir.
1993) (failed to maintain student status); United
States v. Igbatayo, 764 F.2d 1039, 1040 (5th Cir. 1985)
(failed to maintain student status); Akbarin v. Im-
migr. & Naturalization Serv., 669 F.2d 839, 840 (1st
Cir. 1982) (accepted employment without obtaining
the requisite authorization). The H-4 Rule does not
purport to allow nonimmigrants to violate the terms
of their stays, and so none of these cases conflicts with
the court of appeals’ opinion here.

B. There is no circuit split over the author-
ity conferred on DHS by 8 U.S.C.
1324a(h)(3).

Petitioner erroneously insists that the D.C. Cir-
cuit created a conflict with the Fifth Circuit’s deci-
sions 1n Texas v. United States, 809 F.3d 134, 182—83
& nn.185-86 (5th Cir. 2015) and Texas v. Mayorkas,
No. 23-40653, slip op. (5th Cir. Jan. 17, 2025) by con-
cluding that DHS has independent authority to au-
thorize nonimmigrant employment. However, Peti-
tioner’s argument relies on the contention that this
case creates a conflict regarding interpretation of a
statutory provision, 8 U.S.C. § 1324a(h)(3), that the
court of appeals did not even cite. Moreover, Peti-
tioner ignores fundamental differences between this
case and the Fifth Circuit opinions.

In an effort to fabricate a conflict, Petitioner erro-
neously claims that the court of appeals invoked Sec-
tion 1324a(h)(3) as a source of DHS’s authority,
shared with Congress, to determine the classes of
noncitizens eligible for employment. See Pet.3. That
provision defines the term “unauthorized alien” to
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mean “that the alien is not at that time either (A) an
alien lawfully admitted for permanent residence, or
(B) authorized to be so employed by this chapter or by
the Attorney General.” 8 U.S.C. § 1324a(h)(3)(B). But
the court of appeals did not even cite Section
1324a(h)(3) in its opinion in this case, instead relying
exclusively on DHS’s time and conditions authority
under Section 1184 and the Secretary’s authority to
“establish such regulations” and “perform such other
acts as he deems necessary for carrying out his au-
thority” under Section 1103. Pet.App.2a. Because the
court of appeals did not even mention § 1324, it did
not and could not create a conflict with the Fifth Cir-
cuit over the interpretation of this provision.

Moreover, unlike this case, the Fifth Circuit opin-
ions concerned individuals who were not lawfully ad-
mitted to the United States and thus did not and could
not implicate the Secretary’s authority to issue work
permission under Section 1184, which gives the Sec-
retary authority to determine time and conditions for
lawfully admitted nonimmigrants’ stay in the U.S.
Texas v. United States was a challenge to the DAPA
program, which would have protected from removal
certain individuals who entered the United States un-
lawfully. In Texas v. United States, the court of ap-
peals concluded that the DAPA program itself was un-
lawful. The court of appeals explained that the pro-
gram undermined Congress’s “stated goal of closely
guarding access to work authorization and preserving
jobs for those lawfully in the country.” Texas v. United
States, 809 F.3d at 181 (emphasis added). While this
ruling had the effect of finding that those same indi-
viduals would not be eligible for work authorization,
the case turned on the fact that noncitizens who would
have been eligible for relief under DAPA were not
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lawfully admitted to the country. The Court did not
address the Secretary’s authority to issue work per-

mission to lawfully admitted nonimmigrants such as
H-4 visa holders.

Texas v. Mayorkas, No. 23-40653, slip op. (5tk Cir.
Jan. 17, 2025) was a challenge to a final rule promul-
gated by the Biden Administration that reinstated the
DACA program, which instructs immigration officials
not to remove certain individuals who were brought to
the United States unlawfully as children. Like Texas
v. United States, the Fifth Circuit’s opinion in Texas v.
Mayorkas did not analyze the statutory provisions
that provide DHS authority to issue work authoriza-
tions to lawfully admitted H-4 visa holders. DACA,
like DAPA, granted work authorization to individuals
who did not enter the country lawfully. Thus, as with
DAPA, DHS could not and did not rely on its time and
conditions authority as it did when it issued the H-4
Rule. Accordingly, neither decision addresses or con-
flicts with decisions regarding DHS’s authority to
grant work authorization to lawfully admitted nonim-
migrants.

Also, unlike DAPA and DACA, the H-4 Rule is in-
terstitial. In Texas v. United States, 809 F.3d at 185,
the court distinguished DAPA from other deferred ac-
tion programs that “were bridges from one legal status
to another.” Id. at 184. For example, the court distin-
guished the “Family First” program, which granted
“voluntary departure to family members of legalized
aliens while they ‘wait[ed] for a visa preference num-
ber to become available for family members,” because
the “Family First” program was interstitial to a stat-
utory legalization scheme. Id. The court contrasted
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DAPA, which it concluded “is far from interstitial”
since “Congress has repeatedly declined to enact the
Development, Relief, and Education for Alien Minors
Act (DREAM Act’).” Id. By contrast, the H-4 Rule is
interstitial because it simply expedites the date when
lawfully admitted noncitizens will be entitled to work
in the United States. The interstitial nature of the H-
4 Rule further distinguishes it from the DACA and
DAPA programs and demonstrates that there is no
circuit split here.

III. THIS CASE IS A POOR VEHICLE FOR AD-
DRESSING THE ISSUES RAISED BY THE
PETITION.

A. This case is a poor vehicle for Petitioner
to relitigate Washtech.

In Washtech, the court of appeals affirmed DHS’s
authority to issue the OPT Rule, which extended the
period of time during which noncitizens with F-1 visa
status could engage in post-graduation OPT directly
related to the students’ academic concentrations.
Washtech, 50 F.4th at 168. The extension was fully
consistent with the Executive’s longstanding authori-
zation of post-coursework Optional Practical Training
dating back to at least 1947. 12 Fed. Reg. 5,355, 5,357.
DHS promulgated the OPT Rule under Section 1184,
which authorizes DHS to set the “time” and “condi-
tions” of a nonimmigrant’s stay. In upholding the
Rule, the court of appeals emphasized that the Exec-
utive “has consistently exercised those enduring stat-
utory powers to maintain and control the OPT pro-
gram.” Washtech, 50 F.4th at 171. Additionally, the
court of appeals found that the F-1 visa class defini-
tion guides DHS’s use of the time and conditions au-
thority. Id. Accordingly, the court of appeals rejected
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Washtech’s statutory and administrative law chal-
lenges to the OPT Rule.

This Court denied certiorari in Washtech. The
Court should also deny certiorari here. This petition
1s an attempt at a do-over, and Petitioner provides no
reason that the Court should reach a different deci-
sion now.

Indeed, Petitioner makes much of the “entry-re-
quirement-only” interpretation of the INA, arguing
that it creates an absurdity and that this absurdity is
one of the principal reasons why the Court should
grant certiorari. Pet.15-17. But this interpretation
of the INA is not even presented here. The entry-only-
requirement interpretation of the INA arose in
Washtech because the OPT Rule permitted nonimmi-
grants to stay in the country and work for a period of
time after they were no longer pursuing a course of
study at school, while the statute said such a visa
could be provided to “a bona fide student qualified to
pursue a full course of study and who seeks to enter
the United States temporarily and solely for the pur-
pose of pursuing such a course of study.” 8 U.S.C.
§ 1101(a)(15)(F)(1). Here, there is no time when H-4
visa recipients are eligible for work authorization
while not satisfying the entry requirements in the
statute for H-4 visa holders. This case is thus an im-
proper vehicle for the Court to reconsider Washtech
since the error alleged by Petitioner is not even at is-
sue here.

Petitioner’s argument also misstates the court of
appeals’ opinion in Washtech. The court did not hold
that the entry requirements are irrelevant after entry.
Rather, the court held that the visa class definitions
in Section 1101(a)(15)(F)(1) must “guide[] DHS in
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exercising its authority to set the time and conditions
of F-1 students’ stay.” Washtech, 50 F.4th at 178.
This 1s certainly true here, where the H-4 Rule is
aimed at ameliorating the barriers to H-1B holders’
remaining in the United States and working produc-
tively while seeking LPR status.

B. This case is a poor vehicle for addressing
Petitioner’s administrative law argu-
ments.

The long history of similar regulation and con-
gressional acquiescence makes this case a poor vehicle
for Petitioner’s nondelegation and major questions ar-
guments. DHS, and prior to that, the Attorney Gen-
eral, have granted work authorization to lawfully ad-
mitted nonimmigrants under both Democratic and
Republican administrations for decades. See 17 Fed.
Reg. 11,489. This long history of issuing work author-
1zation under the same statutory authority and Con-
gress’s acquiescence in, and at times ratification of,
the agency’s conduct cuts strongly against Petitioner’s
argument and makes this case atypical and thus a
poor vehicle for addressing the major questions doc-
trine. As Justice Barrett’s concurring opinion in
Biden v. Nebraska states, the major questions doc-
trine “emphasize[s] the importance of context when a
court interprets a delegation to an administrative
agency.” 143 S. Ct. at 2376. Here, history provides
that context; it shows Congress has approved of that
delegation, and makes this case highly unusual for a
major questions challenge.

For the nondelegation argument, this long history
not only weighs heavily against the argument but also
raises serious questions not present in a typical non-
delegation challenge.
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Additionally, Congress’s plenary power over im-
migration, combined with the Executive’s extensive
power over foreign affairs, makes this a particularly
poor vehicle for Petitioner’s nondelegation argument.
This Court has recognized that Congress has plenary
power over immigration policy and may properly del-
egate this broad power to the Executive. See
Kleindienst v. Mandel, 408 U.S. 753, 769 (1972); see
also Kerry v. Din, 576 U.S. 86, 104 (2015) (Kennedy,
J., concurring) (recognizing that congress may dele-
gate its “plenary power ‘to supply the conditions of the
privilege of entry into the United States” to the Exec-
utive (citations omitted)). Indeed, this Court has pre-
viously rejected a challenge to Congress’s ability to
delegate power over immigration. In United States ex
rel. Knauff v. Shaughnessy, 338 U.S. 537, 539 (1950),
the Court found there was “no question of inappropri-
ate delegation of legislative power” where Congress
had delegated to the Executive the power to exclude a
noncitizen without a hearing. The Court explained
that “[w]hen Congress prescribes a procedure con-
cerning the admissibility of aliens, it is not dealing
alone with a legislative power. It is implementing an
inherent executive power” and that the right for the
Executive to act pursuant to a Congressional delega-
tion “stems not alone from legislative power but is in-
herent in the executive power to control the foreign
affairs of the nation.” Id. at 542-43; see also Trump v.
Hawaii, 585 U.S. 667, 712 (2018) (Thomas, J., concur-
ring) (“the President has inherent authority to ex-
clude aliens from the country” (citations omitted)).

Relatedly, this Court has recognized that Con-
gress has broad power to delegate in the foreign af-
fairs context. See United States v. Curtiss-Wright Ex-
port Corp., 299 U.S. 304, 314-329 (1936) (explaining
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that Congress may delegate more broadly in the for-
eign affairs context because “the President [is] the sole
organ of the federal government in the field of inter-
national relations.”); see also Reply Br. for Federal Pe-
titioners, Fed. Commcns Comm’n v. Consumers’
Rsch. (2024) (Nos. 24-354 and 24-422) at 2-3. Because
setting the terms of nonimmigrants’ stay in the
United States also implicates the Executive’s exten-
sive powers over foreign affairs, this case is a particu-
larly poor vehicle for addressing the extent of Con-
gress’s ability to delegate authority to the Executive.

In any event, in Washtech, the petitioner raised
the same major questions contention and the same
nondelegation argument that Petitioner is touting
here, and this Court denied the petition. Petition for
Writ of Certiorari, Wash. All. of Tech. Workers v. U.S.
Dep’t of Homeland Sec. (2023) (No. 22-1071) at 25-28.
Petitioner also raised the same two arguments in its
petition for certiorari before judgment in this case.
Petition for Writ of Certiorari, Save Jobs USA v. U.S.
Dep’t of Homeland Sec., at 26-29 (2023) (No. 23-22).
As noted, this Court denied both petitions, and Peti-
tioner has provided no basis for seeking a third bite at
the apple or for this Court to reach a different result
now.

C. Petitioner Lacks Standing.

Questions regarding Petitioner’s Article III stand-
ing also make this case a poor vehicle to address the
issues Petitioner seeks to raise. Article III limits the
federal “judicial Power” to the adjudication of “Cases”
and “Controversies.” U.S. Const. Art. III, § 2, CI. 1.
An “essential and unchanging part of the case-or-con-
troversy requirement” is Article III standing. Lujan
v. Defenders of Wildlife, 504 U.S. 555, 560 (1992).
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Because “Article III jurisdiction is always an anteced-
ent question,” Steel Co. v. Citizens for a Better Env’t,
523 U.S. 83, 101 (1998), the Court would have to ad-
dress Petitioner’s standing before it could reach the
merits of Petitioner’s challenge to the H-4 Rule.

Article III standing requires a plaintiff to demon-
strate an actual or imminent injury that is personal,
concrete, and particularized; that is fairly traceable to
the defendant’s conduct; and that likely will be re-
dressed by a favorable decision. Lujan, 504 U.S. at
560-61. In the district court, Petitioner claimed asso-
ciational standing to sue on behalf of its members. An
association may have standing on behalf of its mem-
bers if, among other things, those members “are suf-
fering immediate or threatened injury as a result of
the challenged action of the sort that would make out
a justiciable case had the members themselves
brought suit.” Warth v. Seldin, 422 U.S. 490, 511
(1975).

The court of appeals held that Petitioner has
standing because the H-4 Rule “will subject its mem-
bers to an actual or imminent increase in competi-
tion.” Pet.App.27c. The court cited two D.C. Circuit
cases for the proposition that “an individual who com-
petes in a labor market has standing to challenge al-
legedly unlawful government action that is likely to
lead to an increased supply of labor—and thus compe-
tition—in that market.” Id. (citing Washington Alli-
ance of Technology Workers v. Dep’t of Homeland Sec.,
892 F.3d 332, 339—-40 (D.C. Cir. 2018); Mendoza v. Pe-
rez, 754 F.3d 1002, 1011 (D.C. Cir. 2014)). Neither of
those cases involved the issuance of work authoriza-
tion to a category of individuals who were not engaged
in direct competition with the plaintiff workers. Here,
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the members of Save Jobs allege that they were re-
placed by H-1B workers, not H-4 workers. See D. Ct.
Doc. 2-2.

Even if the Court were to credit the court of ap-
peals’ reasoning that “at least some H-1B visa holders
awaiting permanent residence would leave the United
States” if the H-4 Rule did not go into effect, “meaning
that more H-1B visa holders will stay and compete
with Save Jobs’ members,” Pet.App.34c., this is not
enough to demonstrate that Petitioner has standing.
Petitioner did not identify a single member who is suf-
fering an injury that is fairly traceable to the H-4
Rule. The question is not whether Petitioner’s mem-
bers would face competition from H-1B workers gen-
erally, but instead whether they would compete for
jobs against the subset of H-1B workers who (1) are
eligible for and actively seeking LPR status; (2) have
dependent spouses admitted as H-4 nonimmigrants
who obtained work authorization under the H-4 Rule;
and (3) would have left this country but for their
spouses’ having obtained such work authorization.
Petitioner has failed to demonstrate that its members
are competing for jobs against this subset of H-1B
workers or their spouses who received work authori-
zation under the H-4 Rule. Indeed, the three mem-
bers who Petitioner submitted declarations for at the
district court all lost their jobs before DHS issued the
H-4 Rule and so could not have been competing
against spouses of any H-1B beneficiaries. See D. Ct.
Doc. 2-2. Thus, Petitioner’s injuries are not fairly
traceable to the H-4 Rule.

Insofar as Petitioner sought a preliminary injunc-
tion, Petitioner also has failed to identify a single
member who 1s “suffering immediate or threatened
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injury” that is fairly traceable to the H-4 Rule. Warth,
422 U.S. at 511 (emphasis added). While the court of
appeals may have been correct that, at least in the
D.C. Circuit, evidence that the competitive harm has
already occurred is not required to establish standing,
Pet.App.36¢, the harm must still be “likely, as opposed
to merely speculative,” Lujan, 504 U.S. at 560-61. Pe-
titioner’s members asserted that they had lost their
jobs in the past to H-1B workers. Their assertions
that they may face competition from H-1B workers or
H-4 workers in the future are entirely speculative.
This Court’s precedent confirms that “past wrongs do
not in themselves amount to that real and immediate
threat of injury necessary to make out a case or con-
troversy” to support prospective injunctive relief. City
of Los Angeles v. Lyons, 461 U.S. 95, 103 (1983).

Petitioner also fails to demonstrate standing be-
cause its members’ “asserted injur[ies] arise[] from
the government’s allegedly unlawful regulation (or
lack of regulation) of someone else”—namely, H-4
spouses. Lujan, 504 U.S. at 562. As this Court has
explained, “when the plaintiff is not himself the object
of the government action or inaction he challenges,
standing . . . is ordinarily ‘substantially more difficult’
to establish.” Id. (citation omitted); see also Food &
Drug Admin. v. All. for Hippocratic Med., 602 U.S. 367
(2024) (finding that plaintiff doctors and medical as-
sociations failed to demonstrate standing where they
were unregulated parties who sought to challenge the
FDA’s regulation of others).

In short, if this Court were to conclude that DHS
lacked authority to issue the H-4 Rule, it would do
nothing to redress Petitioner’s harm.



30

Finally Petitioner Save Jobs USA “is an unincor-
porated group of computer workers[.]” See Compl. at
2, Save Jobs v. Dep’t of Homeland Sec., 210 F. Supp.
3d 1 (D.D.C. Cir. 2016) (No. 15-00615), Dkt. No. 1. Pe-
titioner filed affidavits in 2015 from three workers
who asserted then that they faced or would face com-
petition from H-1B workers or their spouses with H-4
work authorization. See Affs. of D. Stephen Bradley,
B. Buchanan, and J. Gutierrez, Save Jobs v. Dep’t of
Homeland Sec., 210 F. Supp. 3d 1 (D.D.C. Cir. 2016)
(No. 15-00615), Dkt. No. 2-2. The record does not in-
dicate whether those workers are still seeking em-
ployment. Nor does it indicate how many other mem-
bers Petitioner had or has, if any, or whether any of
those members are currently seeking work and facing
added competition as a result of the H-4 Rule. As is
the case for any litigant, Petitioner’s standing “must
continue through [the] existence” of the litigation,
Friends of the Earth, Inc. v. Laidlaw Envt. Seruvs.
(TOC), Inc., 528 U.S. 167, 170 (2000), and it is unclear
whether Petitioner can meet that test.

CONCLUSION

The Court should deny the petition for a writ of
certiorari.
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