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QUESTIONS PRESENTED

1. Whether the Alien Tort Statute (“ATS”), 28
U.S.C. § 1350, allows a judicially-implied private
right of action for aiding and abetting.

2. Whether, if ATS aiding-and-abetting claims
are cognizable, mere knowledge rather than purpose
suffices to show the requisite mens rea.

3. Whether the Torture Victim Protection Act,
28 U.S.C. § 1350 note, allows a judicially-implied
private right of action for aiding and abetting.
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CORPORATE DISCLOSURE STATEMENT

Petitioner Cisco Systems, Inc. certifies that it has
no parent companies and that no publicly held com-
pany has a 10% or greater ownership interest in it.

PARTIES TO THE PROCEEDINGS BELOW

Petitioners (defendants-appellees in the court of
appeals) are: Cisco Systems, Inc.; John Chambers;
and Fredy Cheung.

Respondents (plaintiffs-appellants in the court of
appeals) are: Doe I; Doe II; Ivy He; Doe I1I; Doe IV;
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Guifu; Doe IX; Weiyu Wang; and those individuals
similarly situated.
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INTRODUCTION

The First Congress enacted the Alien Tort Statute
(“ATS”), 28 U.S.C. § 1350, to avert diplomatic strife by
conferring jurisdiction on U.S. courts to hear tort
claims asserted by aliens for violations of interna-
tional law. Dormant for nearly two centuries, the ATS
was revived over the past four decades and is now in-
voked frequently by foreign plaintiffs against U.S.
businesses with multinational operations for asserted
human-rights violations occurring overseas.

Because it 1s only a jurisdictional statute, the ATS
has required this Court to define through “federal
common law” the causes of action that courts may
hear. Sosa v. Alvarez-Machain, 542 U.S. 692, 732
(2004). Given the separation-of-powers concerns aris-
ing from judicial implication of any cause of action—
and the foreign-policy sensitivities inherent in doing
so by reference to international law—this Court has
required “great caution” before recognizing causes of
action beyond the “very limited” category envisioned
by the First Congress. Id. at 720, 728. And while the
Court has left the door slightly “ajar” to potential new
causes of action, id. at 729, it has steadily closed that
door in recent decisions by limiting the ATS’s extra-
territorial reach and excluding foreign corporations as
defendants, see Nestlé USA, Inc. v. Doe, 593 U.S. 628
(2021); Jesner v. Arab Bank, PLC, 584 U.S. 241 (2018);
Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108
(2013).

As this case demonstrates, however, the lower
courts have left the ATS door too far ajar, particularly
when it comes to aiding-and-abetting liability. Here,
respondents—almost all foreign plaintiffs—brought
claims under the ATS against petitioner Cisco
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Systems, Inc. (a U.S. company) and two of its execu-
tives for supposedly aiding and abetting Chinese gov-
ernment officials’ abuses of Falun Gong adherents in
China. The crux of respondents’ claims—also as-
serted against the executives under the Torture Vic-
tim Protection Act (“TVPA”), 28 U.S.C. § 1350 note—
1s that petitioners made lawful sales of internet net-
working equipment to Chinese government agencies
allegedly knowing that Chinese officials would use the
equipment to violate international law. The district
court rightly dismissed the suit, but a divided Ninth
Circuit panel reinstated it—provoking seven votes
dissenting from denial of rehearing en banc—because
the majority saw “no prudential reason to decline to
recognize aiding or abetting liability” under the ATS
or the TVPA “or to bar this particular action from pro-
ceeding.” App. 30a.

This case provides the Court with an ideal vehicle
to address three interrelated questions central to
modern ATS and TVPA litigation: (1) the availability
of aiding-and-abetting claims under the ATS; (2) the
mens rea standard applicable to any such claims; and
(3) the availability of aiding-and-abetting liability un-
der the TVPA. Each of those questions is exception-
ally important, cleanly decided below, and worthy of
this Court’s prompt resolution.

First, the Court should decide whether judicially-
implied aiding-and-abetting causes of action can be
asserted under the ATS—a question that arises in
most ATS cases and that the United States has ex-
pressly urged this Court to resolve. See U.S. Invita-
tion Br. 7, 13-18, Nestlé, supra (No. 19-416) (May 26,
2020); U.S. Cert. Amicus Br. 6, 8-11, American Isuzu
Motors, Inc. v. Ntsebeza, 553 U.S. 1028 (2008) (No. 07-
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919) (Feb. 11, 2008). The answer is no. Judicial im-
plication of any cause of action under the ATS beyond
the three contemplated by the First Congress (viola-
tion of safe conducts, infringement of the rights of am-
bassadors, and piracy) is improper given that creating
causes of action is a legislative endeavor and that for-
eign-policy considerations categorically weigh against
judicial innovation in the ATS context. See Nestlé, 593
U.S. at 638 (plurality op.); id. at 643-44 (Gorsuch, J.
concurring). And even if courts may extend the three
original torts to their close analogs, the claims here
are not even remotely analogous.

Moreover, judicial implication of private aiding-
and-abetting liability under the ATS is foreclosed by
this Court’s instruction against implying such liabil-
ity in Central Bank of Denver, N.A. v. First Interstate
Bank of Denver, N.A., 511 U.S. 164 (1994).

And at a minimum, the need for caution in imply-
ing ATS causes of action is especially acute in this case
because respondents’ aiding-and-abetting claims re-
quire a finding that Chinese government officials vio-
lated international law on Chinese soil and that Cisco
was barred from making sales to China that Congress
and the Commerce Department had deemed lawful.
Such a fraught determination properly rests with the
political branches rather than the courts.

Second, if the Court decides that ATS aiding-and-
abetting claims are cognizable, it should resolve the
mens rea standard applicable to such claims—a ques-
tion subject to an acknowledged circuit conflict. App.
48a-49a & n.16; Nestlé, 593 U.S. at 657-58 (Alito, J.,
dissenting). The knowledge standard that the Ninth
Circuit adopted for ATS aiding-and-abetting liability
cannot be reconciled with the better-reasoned
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decisions on the other side of the circuit split adopting
a purpose standard. See Presbyterian Church of Su-
dan v. Talisman Energy, Inc., 582 F.3d 244, 259 (2d
Cir. 2009); Aziz v. Alcolac, Inc., 658 F.3d 388, 400-01
(4th Cir. 2011).

Third, the Court should decide whether the TVPA
permits aiding-and-abetting liability. TVPA and ATS
claims are often asserted in tandem, and this Court
has looked to the TVPA in interpreting the scope of
the ATS. See, e.g., Jesner, 584 U.S. at 265-67; Kiobel,
569 U.S. at 117. Resolving the availability of aiding-
and-abetting claims under the two statutes together
therefore makes sense, and Central Bank’s caution
against judicial implication of civil aiding-and-abet-
ting liability dictates the answer to both. See Doe v.
Exxon Mobil Corp., 654 F.3d 11, 87 (D.C. Cir. 2011)
(Kavanaugh, J., dissenting in part). Barring judi-
cially-implied aiding-and-abetting liability under the
TVPA would also ensure that plaintiffs cannot cir-
cumvent this Court’s limitations on ATS claims by
simply repleading those claims under the TVPA.

The Court should grant this petition to decide
those significant and recurring questions, all of which
have exceptional importance for the U.S. business
community and the Nation’s separation of powers and
foreign policy. At a minimum, the Court should solicit
the views of the United States given the separation-
of-powers and foreign-policy issues presented and the
government’s previously expressed interest in their
resolution.

OPINIONS BELOW

The opinion of the court of appeals (App. 1a-94a) is
reported at 73 F.4th 700. The order of the court of
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appeals denying panel rehearing and rehearing en
banc, along with statements respecting that order and
dissenting from the denial of en banc review (App.
95a-134a), are reported at 113 F.4th 1230. The opin-
ion of the district court (App. 135a-153a) is reported
at 66 F. Supp. 3d 1239. The unpublished opinion of
the district court denying reconsideration (App. 154a-
166a) 1s available at 2015 WL 5118004.

JURISDICTION

The judgment of the court of appeals was entered
on July 7, 2023. Rehearing was denied on September
3, 2024. On November 6, 2024, Justice Kagan ex-
tended the time to file a petition for a writ of certiorari
to January 31, 2025. This Court has jurisdiction un-
der 28 U.S.C. § 1254(1).

STATUTORY PROVISIONS INVOLVED

The ATS provides: “The district courts shall have
original jurisdiction of any civil action by an alien for
a tort only, committed in violation of the law of nations
or a treaty of the United States.” 28 U.S.C. § 1350.

The TVPA provides in relevant part: “An individ-
ual who, under actual or apparent authority, or color
of law, of any foreign nation— ... subjects an individ-
ual to torture shall, in a civil action, be liable for dam-
ages to that individual.” Id. note § 2(a)(1); see id.
§ 2(a)(2) (same as to “extrajudicial killing”).

STATEMENT
A. Legal Background

1. Enacted as part of the Judiciary Act of 1789, the
ATS provides that federal district courts “shall have
original jurisdiction of any civil action by an alien for
a tort only, committed in violation of the law of nations
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or a treaty of the United States.” 28 U.S.C. § 1350. As
1ts text indicates and this Court has confirmed, “the
ATS is a jurisdictional statute creating no new causes
of action.” Sosa, 542 U.S. at 724. Any cause of action
asserted under the ATS therefore must be created
separately by Congress or implied by courts as an ex-
ercise of “federal common law.” Id. at 732.

“In more than 200 years, Congress has established
just one” cause of action for aliens harmed by a viola-
tion of international law. Nestlé, 593 U.S. at 635 (plu-
rality op.). It did so by enacting the TVPA, which—as
described further below—‘“creates a private right of
action for victims of torture and extrajudicial killings
in violation of international law.” Id. This Court has
“assume[d] that the First Congress understood that
the district courts would recognize private causes of
action for” three “torts in violation of the law of na-
tions” recognized at that time: “violation of safe con-
ducts, infringement of the rights of ambassadors, and
piracy.” Sosa, 542 U.S. at 724. The Court has “found
no basis to suspect Congress had any examples in
mind beyond those.” Id.

The Court has outlined a two-step test for recog-
nizing potential new causes of action that can be as-
serted under the ATS. First, the alleged interna-
tional-law violation must be “of a norm that is specific,
universal, and obligatory.” Jesner, 584 U.S. at 257-58
(quoting Sosa, 542 U.S. at 732). Second, even if such
an international-law norm exists, a court must sepa-
rately determine whether allowing a case “to proceed
under the ATS is a proper exercise of judicial discre-
tion, or instead whether caution requires the political
branches to grant specific authority” for the cause of
action. Id. at 258. In applying the second step, “[t]he
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potential implications for the foreign relations of the
United States of recognizing such causes should make
courts particularly wary of impinging on the discre-
tion of the Legislative and Executive Branches in
managing foreign affairs.” Id. (quoting Sosa, 542 U.S.
at 727). This Court has “never created a cause of ac-
tion under the ATS” pursuant to that test. Nestlé, 593
U.S. at 635 (plurality op.).

2. Enacted in 1992, the TVPA creates a civil cause
of action for damages against “[a]n individual who,
under actual or apparent authority, or color of law, of
any foreign nation— ... subjects an individual to tor-
ture” or “extrajudicial killing.” 28 U.S.C. § 1350 note
§ 2(a)(1)-(2). Congress limited the category of plain-
tiffs who can assert TVPA claims to “natural persons
alone.” Mohamad v. Palestinian Auth., 566 U.S. 449,
455 (2012). The TVPA does not expressly provide a
cause of action for aiding and abetting.

3. Following the Tiananmen Square protests of
1989, Congress and the U.S. Department of Com-
merce balanced human-rights concerns with the im-
portance of ongoing trade by enacting the Foreign Re-
lations Authorization Act for Fiscal Years 1990 and
1991. Pub. L. No. 101-246, 104 Stat. 15 (1990). As
relevant here, the Act prohibits the export of certain
crime-control equipment to the People’s Republic of
China (“PRC”). Id. § 902(a)(4), 104 Stat. at 83. The
Commerce Department promulgated detailed export
regulations under the Act, including a list of restricted
crime-control equipment. At the times relevant here,
the regulations limited the export of specified weap-
ons and law enforcement tools to the PRC for crime-
control purposes, but that list did not include software
and technology products. See 15 C.F.R. § 742.7 (2010).
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B. District Court Proceedings

1. Respondents are 12 Chinese nationals and one
U.S. citizen who adhere to Falun Gong, a religious
movement that the PRC declared illegal under Chi-
nese law in 1999. App. 8a-10a, 14a-15a. Respondents
filed suit in 2011 in the U.S. District Court for the
Northern District of California alleging that Chinese
Communist Party (“CCP”) officials and law enforce-
ment officers in the Chinese government’s Ministry of
Public Security had subjected them to torture, forced
labor, beatings and other asserted international-law
violations in China. App. 15a-16a.

Respondents did not sue the Chinese government
or party officials who allegedly harmed them. They
sued Cisco and two of its former executives: then-
Chief Executive Officer John Chambers and then-Vice
President of Cisco China Fredy Cheung. App. 15a-
16a, 21a, 71a, 136a. Respondents alleged that, by sell-
ing networking equipment and related technology to
the PRC, petitioners supposedly aided and abetted
Chinese security officials’ international-law violations
against Chinese nationals who practiced Falun Gong
in China. App. 11a-15a, 45a-48a, 72a-73a, 80a-82a.
Based on those allegations, respondents asserted aid-
ing-and-abetting causes of action against all petition-
ers under the ATS and against the individual petition-
ers under the TVPA. App. 14a-16a.

2. In 2014, the district court (Davila, J.) dismissed
the complaint with prejudice. App. 135a-153a. The
court ruled that the ATS allegations were impermis-
sibly extraterritorial under this Court’s decision in Ki-
obel. App. 143a-148a. The court ruled in the alterna-
tive that respondents failed to adequately allege ei-
ther the mens rea or actus reus elements of their



9

aiding-and-abetting claims asserted under the ATS.
App. 150a-152a. The court dismissed the TVPA
claims on the ground that aiding-and-abetting liabil-
ity is not available under that statute. App. 149a (cit-
ing Bowoto v. Chevron Corp., 621 F.3d 1116, 1128 (9th
Cir. 2010)).

C. Court Of Appeals Proceedings

1. Following multiple abeyances, the replacement
of a deceased panel member, supplemental briefs in
light of Jesner and Nestlé, and two oral arguments, a
divided Ninth Circuit panel in July 2023 reversed the
district court’s dismissal of the ATS claims against
Cisco and the TVPA claims against the individual ex-
ecutives. App. 1a-84a.l

a. The panel majority (Berzon, J., joined by
Tashima, J.) first concluded that the ATS allows judi-
cial implication of a private right of action for aiding
and abetting an alleged international-law violation.
App. 23a-24a. The majority found under Sosa step
one that “aiding and abetting liability is a norm of cus-
tomary international law with sufficient definition
and universality to establish liability under the ATS.”
App. 24a; see App. 25a-27a. The majority then held
that “recognizing aiding and abetting liability does
not raise separation-of-powers or foreign policy con-
cerns under Sosa step two.” App. 24a; see App. 27a-
38a.

The majority acknowledged this Court’s refusal to
create an implied cause of action for aiding and abet-
ting in Central Bank but deemed that reasoning “not
apposite to the question whether the ATS provides

1 The panel affirmed the dismissal of the ATS claims against
the individual executives. App. 70a.



10

accomplice liability,” which it stated is “generally de-
termined under international law.” App. 34a-35a.
The majority likewise declined to place any weight on
“Congress and the Executive’s decision not to regulate
or prohibit generally the export of computer network-
ing software” to China. App. 38a; see App. 35a-38a.
And the majority relied heavily on the absence of an
amicus brief by the United States, even though it had
not invited the government to present its views. App.
32a-34a.

b. The panel majority next addressed the mens
rea standard applicable to aiding-and-abetting claims
under the ATS, concluding that they require only
“knowing assistance” rather than a purpose to facili-
tate an international-law violation. App. 39a, 48a-
58a. The majority acknowledged the existence of a
circuit conflict on the issue, and expressly disagreed
with the Second and Fourth Circuits’ adoption of a
purpose standard. App. 48a-49a, 52a-58a.

c. Finally, the panel allowed respondents’ aiding-
and-abetting claims against the individual petitioners
to proceed under the TVPA. App. 73a-82a. While rec-
ognizing that the TVPA does not expressly permit aid-
ing-and-abetting liability, the panel concluded that
the statute’s creation of liability for a defendant who
“subjects an individual to torture” encompasses aiding
and abetting. Id. (quoting 28 U.S.C. § 1350 note
§ 2(a)). The panel rejected application of Central
Bank, reasoning that this Court there “declined to cre-
ate a presumption favoring the inclusion of aiding and
abetting liability in a civil statute” that does not
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expressly provide for it, but “did not adopt the oppo-
site presumption.” App. 79a.2

d. Judge Christen dissented in part, identifying
“several sound reasons to decline to recognize a cause
of action” under the ATS “for aiding and abetting the
acts alleged in [respondents’] complaint.” App. 88a;
see App. 85a-94a. “Most saliently,” such aiding-and-
abetting liability “would necessarily require a show-
ing that the [CCP] and Ministry of Public Security vi-
olated international law with respect to the Chinese-
national Plaintiffs”—a determination that “could have
serious ramifications for Sino-American relations,
fraught as they already are.” App. 87a, 89a. Judge
Christen was also “deeply concerned about the practi-
cal consequences of allowing [respondents’] claims to
go forward without input from the political branches.”
App. 88a-89a. She accordingly would have solicited
the views of the United States, as courts have done in
many prior ATS cases. App. 90a-94a (citing exam-
ples).

2. Petitioners timely sought panel rehearing and
rehearing en banc. The panel denied rehearing over
Judge Christen’s dissent, and the court denied rehear-
ing en banc over her dissent and the dissent of six
other judges. App. 97a, 108a.

2 The panel rejected a number of other arguments asserted by
petitioners, including that the alleged conduct underlying the
ATS claims is impermissibly extraterritorial, that the ATS does
not apply to corporations, that respondents failed to allege suffi-
cient conduct or scienter for either the ATS and TVPA claims,
and that justiciability doctrines bar the claims. See App. 21a,
34a n.12, 39a-48a, 58a-73a, 80a-82a. Those arguments are pre-
served for any potential further proceedings.
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a. Judge Berzon issued a statement (joined by
Tashima and Paez, JJ.) reiterating the reasoning of
the panel majority. App. 97a-107a. The statement
added that the government had not filed an unsolic-
1ited amicus brief supporting en banc rehearing, which
Judge Berzon treated as supposed confirmation that
“the foreign policy implications here are not of suffi-
cient concern to the United States government to trig-
ger its involvement.” App. 106a.

b. Judge Bumatay (oined by Callahan, Ikuta,
Bennett, R. Nelson, and VanDyke, JJ.) issued an opin-
1on dissenting from denial of rehearing en banc. App.
108a-134a. He explained that the court had commit-
ted “three main errors in refusing to reconsider this
case en banc.” App. 110a.

First, Judge Bumatay explained that the panel
majority erred in “fail[ing] to restrict ATS liability to
causes of action comparable to historically recognized
torts”—particularly in light of Central Bank’s instruc-
tion against implying aiding-and-abetting lLiability
from statutory silence. App. 110a-111a, 123a-126a.

Second, Judge Bumatay explained that the panel
majority “violated the separation of powers in pro-
nouncing a new cause of action ... even though Con-
gress has continued to legislate in this very area”—
including through the TVPA, which “did not prohibit
aiding and abetting.” App. 111a-112a, 126a-130a.

Third, Judge Bumatay explained that the panel
majority “ignored serious foreign-policy concerns” and
“permit[ted] federal courts to intrude in the delicate
relations with another world superpower” by allowing
the claims to proceed despite the presence of “foreign
policy concerns as obvious as they are serious.” App.
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111a-112a, 130a-134a. He added that it was “baffling”
that the majority had “expressly declined to request
the State Department’s views” given both the foreign-
policy implications and the fact that “the Government
has long opposed the recognition of aiding and abet-
ting liability under the ATS.” App. 133a-134a.

REASONS FOR GRANTING THE PETITION

As the deep divisions below indicate, whether the
ATS permits aiding-and-abetting claims is among the
most significant questions under that statute. The
United States has expressly urged this Court to re-
solve that question by applying Central Bank’s in-
struction against judicially-implied aiding-and-abet-
ting liability, but the Court has not had occasion to
reach that question because it has rejected the ATS
claims in its earlier cases on other grounds. This case
1s arguably the best vehicle the Court has encountered
to decide the issue because it so vividly illustrates the
stakes. At bottom, respondents ask a federal court to
conclude—with no direction from the political
branches—that they can pursue a claim requiring a
finding that Chinese government officials violated in-
ternational law through their treatment of their own
people on their own soil. As emphasized in the multi-
ple dissents below, it is difficult to imagine a question
less suited to judicial resolution.

In addition, this case presents an acknowledged
circuit conflict on what mens rea standard applies to
any ATS aiding-and-abetting cause of action if the
Court finds such actions cognizable. And the case in-
cludes the related question whether judicially-implied
aiding-and-abetting liability is available under the
TVPA—a claim that is often asserted in tandem with
aiding and abetting under the ATS and should be



14

rejected for many of the same reasons, including the
reasoning of Central Bank.

This Court should grant the petition to decide
those exceptionally important and cleanly presented
questions. At a minimum, the Court should solicit the
views of the United States given its institutional in-
terests in ATS and TVPA litigation and the highly
sensitive foreign-policy issues implicated by this suit.

I. THE COURT SHOULD RESOLVE WHETHER
AIDING-AND-ABETTING LIABILITY IS
AVAILABLE UNDER THE ATS

The Court should first grant review to decide
whether federal courts may imply a cause of action for
aiding and abetting under the ATS. Multiple lines of
this Court’s precedent dictate that they may not. The
divided Ninth Circuit panel’s decision to nevertheless
allow respondents’ ATS claims to proceed is deeply
mistaken. And this case is an ideal vehicle to resolve
the question, which arises in many ATS suits and has
been recognized as certworthy by the United States.

A. The Decision Below Is Wrong And Con-
flicts With This Court’s Precedents

The Ninth Circuit’s recognition of a cause of action
for aiding and abetting under the ATS is wrong and
conflicts with this Court’s precedents for at least three
reasons. First, this Court’s decisions make clear that
judicial implication of a cause of action is improper if
there 1s any reason to believe that Congress should
specify the cause of action, and there is always a rea-
son for that belief under the ATS. Second, as the
Court held in Central Bank, there are particular rea-
sons to defer to Congress before implying aiding-and-
abetting liability. Third, judicial reluctance to imply
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aiding-and-abetting liability should reach its zenith
where, as here, it would implicate the conduct of for-
eign governments—thereby provoking the interna-
tional friction that the ATS was adopted to alleviate.

1. As a threshold matter, an aiding-an-abetting
claim is not available under the ATS because no
claims are available under the ATS beyond the three
recognized at the time of its adoption and others sub-
sequently created by Congress. See Nestlé, 593 U.S.
at 637 (plurality op.).

In Sosa, this Court held that the First Congress in
enacting the ATS “had ... in mind” only “three primary
offenses” against the law of nations recognized by
Blackstone: “violation of safe conducts, infringement
of the rights of ambassadors, and piracy.” 342 U.S. at
724. In declining (over Justice Scalia’s dissent) to
fully “close the door to further independent judicial
recognition of” causes of action that could satisfy the
two-step test that the Court defined, it indicated that
no “development” in the law had “categorically pre-
cluded federal courts from recognizing” any additional
claims. Id. at 725, 729.

But the development in the law that Sosa contem-
plated might occur has now occurred. In a recent line
of cases addressing whether to judicially imply causes
of action, this Court has “c[oJme to appreciate more
fully the tension between this practice and the Consti-
tution’s separation of legislative and judicial power.”
Hernandez v. Mesa, 589 U.S. 93, 100 (2020); see Ziglar
v. Abbasi, 582 U.S. 120, 135-36 (2017). In the most
recent decision in that line, the Court stated emphat-
1cally that, “[a]t bottom, creating a cause of action is a
legislative endeavor.” Egbert v. Boule, 596 U.S. 482,
491 (2022). Thus, a court must refrain from creating
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such a remedy if “there is any rational reason (even
one) to think that Congress is better suited to” decide
whether to create a cause of action.” Id. at 496.

There are multiple such rational reasons here. In
fact, the “separation-of-powers concerns that counsel
against courts creating private rights of action apply
with particular force in the context of the ATS.” Jes-
ner, 584 U.S. at 264-65. That is because the “political
branches, not the Judiciary, have the responsibility
and institutional capacity to weigh foreign-policy con-
cerns,” and those concerns are necessarily implicated
by the ATS given its reference to the law of nations.
Id. at 265. A majority of this Court has accordingly
acknowledged that, “[i]n light of the foreign-policy and
separation-of-powers concerns inherent in ATS litiga-
tion, there is an argument that a proper application of
Sosa would preclude courts from ever recognizing any
new causes of action under the ATS.” Id. at 265 (em-
phasis added).

As multiple Justices have expressly explained,
“that argument is correct.” Id. at 283 (Gorsuch, J.,
concurring). Because “creating a cause of action to en-
force international law beyond” the “three historical
torts” recognized in Sosa “invariably gives rise to for-
eign-policy concerns,” there “will always be a sound
reason for courts not to create a cause of action” for
additional violations of international law. Nestlé, 593
U.S. at 638 (plurality op.) (emphases added); see id. at
645 (Gorsuch, dJ., concurring); see also id. at 658 (Alito,
J., dissenting) (recognizing the “strong arguments

that federal courts should never recognize new claims
under the ATS”) (emphasis added).

This Court should follow the logic of its precedents
and squarely hold that no new causes of action under
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the ATS are available through judicial implication—
including claims of aiding and abetting the interna-
tional-law violations that respondents assert. That
result is fully consistent with Sosa, see id. at 635, 640
(plurality op.), but if the Court were to conclude oth-
erwise, 1t should “reexaminf[e]” Sosa to the extent it
holds to the contrary, id. at 635.

2. In any event, even accepting that the ATS per-
mits judicial recognition of causes of action for the
three “historical paradigms” as well as a “narrow
class” of modern analogs, Sosa, 542 U.S. at 729, 732,
implying aiding-and-abetting causes of action is still
impermissible. That conclusion follows directly from
Central Bank, where this Court “made crystal clear
that there can be no civil aiding and abetting liability
unless Congress expressly provides for it.” Exxon, 654
F.3d at 87 (Kavanaugh, J., dissenting in part). Be-
cause Congress has not expressly provided for aiding
and abetting liability under the ATS, “Central Bank
controls” and forecloses judicial implication of ATS
aiding-and-abetting causes of action. App. 125a
(Bumatay, J., dissenting).

In Central Bank, the Court addressed whether a
private plaintiff could bring a civil action for aiding
and abetting securities fraud under the Securities Ex-
change Act of 1934, 15 U.S.C. § 78a et seq. 511 U.S.
at 167. The Court explained “that the statutory text
controls the definition of conduct covered” by the Act
and “does not in terms mention aiding and abetting.”
Id. at 175 (citation omitted). The Court added that
any argument for implied aiding-and-abetting liabil-
1ty was especially weak because Congress knows “how
to impose aiding and abetting liability” but Congress
neither did so in the Act nor “enacted a general civil
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aiding and abetting statute.” Id. at 176, 182. As the
Court summarized, “when Congress enacts a statute
under which a person may sue and recover damages
from a private defendant for the defendant’s violation
of some statutory norm, there is no general presump-
tion that the plaintiff may also sue aiders and abet-
tors.” Id. at 182. Unless there is some affirmative in-
dication that Congress means to create aiding-and-
abetting liability, “statutory silence” is not “tanta-
mount to an implicit congressional intent to impose ...
aiding and abetting liability.” Id. at 185.

Everything that was true of the Exchange Act in
Central Bank 1is true of the ATS. As in Central Bank,
the text of ATS does not provide for aiding-and-abet-
ting liability. As in Central Bank, there is no gener-
ally applicable civil aiding-and-abetting statute. Asin
Central Bank, Congress has shown that it can provide
for aiding-and-abetting liability when it wants to do
so; indeed, the First Congress—the same one that en-
acted the ATS—made aiding and abetting piracy a
crime in the Crimes Act of 1790, ch. 9, § 10, 1 Stat.
1112, 1114 (1790). Thus, as in Central Bank, there is
no basis to infer congressional intent to create such
aiding-and-abetting liability under the ATS.

That straightforward position has long been em-
braced by the United States, which has particular in-
terest and expertise in construing the ATS. As far
back as 2008, the government has argued to this
Court that “aiding and abetting is not cognizable un-
der the ATS” in light of Central Bank. U.S. Merits
Amicus Br. 8, Nestlé, supra (No. 19-416) (Sept. 8,
2020); see U.S. Cert. Amicus Br. 8-11, American Isuzu,
supra. The United States has never retreated from
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that position, which correctly applies this Court’s
precedents and forecloses respondents’ ATS claims.

The panel majority concluded that Central Bank is
“not apposite” because ATS liability “is generally de-
termined under international law.” App. 35a. But
that is wrong and flatly contradicts this Court’s prec-
edents. Under Sosa’s two-step test, a court can recog-
nize an ATS cause of action only if it both rests on a
universally recognized international-law norm and
reflects “a proper exercise of judicial discretion.” Jes-
ner, 584 U.S. at 258 (citing Sosa, 542 U.S. at 732-33).
As the en banc dissenters correctly explained, the ma-
jority erred in simply blinking past Sosa’s second step.
App. 125a.

3. At a minimum, judicial implication of aiding-
and-abetting liability under the ATS is improper here,
where the claims raise profound foreign-policy and
separation-of-powers concerns. To begin with, the
ATS claims here would require plaintiffs to establish
a primary violation of international law by a foreign
state against its own people. See App. 87a-90a (Chris-
ten, J., dissenting); App. 130a-132a (Bumatay, J., dis-
senting). Such a claim could not be further from the
original intent of the ATS.

To the contrary, the ATS was adopted “to promote
harmony in international relations by ensuring for-
eign plaintiffs a remedy for international-law viola-
tions in circumstances where the absence of such a
remedy might provoke foreign nations to hold the
United States accountable.” Jesner, 584 U.S. at 270.
Specifically, the young Republic was “embarrassed by
1ts potential inability to provide judicial relief to for-
eign officials injured in the United States” and
adopted the ATS as a means of “avoiding diplomatic
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strife” from the absence of such a forum. Kiobel, 569
U.S. at 123-24.

Using the ATS to convert U.S. courts into a forum
for suits targeting the conduct of foreign sovereigns
would have precisely the “opposite” of the statute’s in-
tended effect. Jesner, 584 U.S. at 270. Indeed, Sosa
expressly warned against using the ATS to permit
suits that “claim a limit on the power of foreign gov-
ernments over their own citizens, and to hold that a
foreign government or its agent has transgressed
those limits.” 542 U.S. at 727; see Tel-Oren v. Libyan
Arab Republic, 726 F.2d 774, 813 (D.C. Cir. 1984)
(Bork, J., concurring) (doubting that the ATS should
be read to require federal courts to “sit in judgment of
the conduct of foreign officials in their own countries
with respect to their own citizens”).

That is precisely what suits like this one entail.
Civil “aiding and abetting is inherently a rule of sec-
ondary liability” that applies “only when someone
commits” a primary violation. Twitter, Inc. wv.
Taamneh, 598 U.S. 471, 494 (2023). The panel major-
ity recognized as much, explaining that respondents’
“allegations of aiding and abetting require ‘a predicate
offence committed by someone other than’ petitioners.
App. 71la (emphasis added; citation omitted). That
“someone,” according to respondents, is the PRC,
which allegedly used its law-enforcement personnel to
violate the rights of its own people. Id. As Judge
Christen’s panel dissent aptly explained, “a finding of
liability in this case would necessarily require a show-
ing that the [CCP] and Ministry of Public Security vi-
olated international law with respect to the Chinese-
national Plaintiffs.” App. 89a; see App. 130a-132a
(Bumatay, J., dissenting). Whatever is foreclosed by
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this Court’s precedents requiring “judicial caution” to
avoid “triggering ... serious foreign policy conse-
quences” under the ATS, it must include suits that
put a foreign government’s conduct on trial in U.S.
courts without any directive from the political
branches. Jesner, 584 U.S. at 272 (quoting Kiobel, 569
U.S. at 124).

The panel majority suggested that respondents’
suit does not create foreign-policy concerns because it
names only “nongovernmental” defendants. App. 30a-
3la. That makes no sense. Even assuming that dip-
lomatic relations with China might be even more
strained if federal courts were to hold Chinese govern-
ment officials directly liable for committing interna-
tional-law violations, it hardly follows that there
would be no foreign-policy consequences from a suit
requiring the same highly sensitive finding through
an aiding-an-abetting claim against other defendants.
After all, Jesner relied on foreign-policy concerns to
preclude recognition of ATS claims against foreign
corporations, even though those claims were likewise
not asserted against foreign governments directly.
584 U.S. at 270-72. If anything, “[t]he concerns the
Court expressed in Jesner about holding a foreign cor-
poration liable apply tenfold to a case that hinges on
whether a foreign government’s treatment of its own
nationals violated international law.” App. 90a
(Christen, J., dissenting).

Apart from those foreign-policy concerns, the deci-
sion below also raises significant separation-of-powers
concerns by disregarding the considered judgment of
Congress and the Executive Branch in setting U.S.
trade policy with China. When Cisco began selling in-
ternet networking products to Chinese law-
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enforcement authorities in 2001, Congress and the
Commerce Department had carefully balanced the im-
portance of ongoing trade with China against human-
rights concerns after Tiananmen Square. As dis-
cussed above, the regulations controlling exports to
China for crime-control purposes at that time prohib-
ited some law-enforcement products but not computer
networking hardware and software. See p. 7, supra.

The panel majority waved away that carefully bal-
anced congressional and executive regulatory scheme,
deeming it not “comprehensive and direct” enough to
displace judicial power to determine that petitioners’
conduct violated international law. App. 37a. But as
the en banc dissent correctly observes, “this turns the
separation of powers on its head,” for even if “the po-
litical branches haven’t comprehensively regulated
Cisco’s products and services,” that does not mean
that judges “may trade positions with our elected offi-
cials and legislate in the margins.” App. 130a. The
correctness of the dissent’s reasoning has only grown
clearer as the political branches have demonstrated
their ability to address the United States’ relationship
with China through targeted legislative and executive
measures. See, e.g., TikTok Inc. v. Garland, 604 U.S.
_, 2025 WL 222571, at *2-3 (U.S. Jan. 17, 2025).

B. This Case Provides An Ideal Vehicle For
Reviewing This Exceptionally Important
And Recurring Question

This case presents an ideal vehicle for this Court
to resolve the exceptionally important and recurring
question whether aiding-and-abetting claims are cog-
nizable under the ATS. The question was clearly pre-
sented and squarely decided below. App. 23a-38a.
And the United States has repeatedly urged this
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Court to grant review in a case that will allow it to
provide the answer. See U.S. Invitation Br. 13-18,
Nestlé, supra; U.S. Cert. Amicus Br. 1, 23, American
Isuzu, supra. This is that case.

This case illustrates that the Court’s previously
announced guardrails have failed to stop ATS suits
from disrupting the separation of powers and under-
mining the primacy of the political branches in setting
U.S. foreign policy. In particular, the record here
demonstrates that plaintiffs have found ways to plead
around this Court’s extraterritoriality holdings in
Nestlé and Kiobel by converting their allegations of
foreign human-rights violations to allegations of do-
mestic conduct that arguably are less generic than the
allegations this Court found inadequate in Nestlé.
That approach highlights the need for this Court’s re-
view of the aiding-and-abetting question.

Moreover, the potential adverse consequences for
the Nation’s business community of unchecked ATS
aiding-and-abetting claims are significant. U.S. com-
panies operate in global markets and their supply
chains in a wide range of industries—including tech-
nology, manufacturing, mining, oil and gas extraction,
consumer products, pharmaceuticals, agriculture, fi-
nancial services, chemicals, automotive, and de-
fense—reach into a host of countries with varied hu-
man rights records under their domestic laws. ATS
litigation accusing U.S. companies of aiding and abet-
ting those governments’ human-rights violations
against their own citizens has the potential to embroil
large swaths of the Nation’s economy in complex liti-
gation that harms the reputation of leading U.S. com-
panies and affects foreign trade and investment. See,
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e.g., Amicus Brief of U.S. Chamber of Commerce et al.
3-5, 24-27, Nestlé, supra (Sept. 8, 2020).

In addition, ATS litigation in the federal courts re-
mains prolific, active, and prolonged, notwithstanding
this Court’s recent ATS decisions. This case, for ex-
ample, 1s now 15 years old and will require discovery
from witnesses about now 20-year-old technologies if
allowed to proceed. As a recent empirical study
shows, the Court’s decision in Sosa “did little to halt
the rise in ATS suits,” and the federal courts had, as
of 2022, “issued a total of 531 published opinions” in
“300 separate lines of [ATS] cases,” almost all in the
past few decades. Christopher Ewell, Oona A. Hath-
away & Ellen Nohle, Has the Alien Tort Statute Made
a Difference?: A Historical, Empirical, and Normative
Assessment, 107 Cornell L. Rev. 1205, 1235, 1240
(2022). And while those suits have inflicted burden-
some costs on defendants and threatened to inflame
foreign-policy tensions, they have yielded only paltry
benefits for plaintiffs; according to the study, “only
twenty-five cases have resulted in monetary judg-
ments that were not subsequently overturned.” Id. at
1250. That lopsided ledger further supports resolving
the aiding-and-abetting question in this case.

II. THE COURT SHOULD RESOLVE THE MENS
REA APPLICABLE TO ANY AVAILABLE ATS
AIDING-AND-ABETTING LIABILITY

If the ATS does permit aiding-and-abetting claims,
the Court should resolve what mens rea standard ap-
plies to such claims. The Ninth Circuit acknowledged
that its decision is part of a square circuit conflict on
that question. App. 48a-49a & n.16. And the answer
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1s exceptionally important because it is often outcome-
determinative in ATS litigation as a practical matter.3

A. The Decision Below Is Wrong And
Squarely Conflicts With The Decisions
Of Other Circuits

The question of which mens rea standard applies
to ATS aiding-and abetting claims—purpose or mere
knowledge—has squarely divided the lower courts.
Id.; see Nestlé, 593 U.S. at 658 (Alito, J., dissenting)
(noting this conflict). The Second Circuit “hold[s] that
the mens rea standard for aiding and abetting liability
in ATS actions is purpose rather than knowledge
alone.” Talisman, 582 F.3d at 259 (emphasis added);
see Balintulo v. Ford Motor Co., 796 F.3d 160, 167 (2d
Cir. 2015) (applying Talisman); Mastafa v. Chevron
Corp., 770 F.3d 170, 191-92 (2d Cir. 2014) (same). The
Fourth Circuit “agree[s] with the Second Circuit that
a purpose standard” applies. Aziz, 658 F.3d at 401.
The decision below, in contrast, joins the Eleventh
Circuit in adopting a mens rea standard of mere
knowledge that an ATS defendant’s actions will facil-
itate the primary tortfeasor’s violation of interna-
tional law. See App. 49a, 58a; Cabello v. Fernandez-
Larios, 402 F.3d 1148, 1158 (11th Cir. 2005). Only
this Court can resolve this intractable split.

This Court’s review is particularly warranted be-
cause the decision below falls on the wrong side of the
circuit split. Under Sosa, a cognizable ATS claim
must have “definite content and acceptance among
civilized nations” that is equivalent to the widespread

3 Ifthe Court were to agree with petitioners on the first question
presented, it would need not address this question presented.
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consensus that characterized the “historical para-
digms familiar when [the ATS] was enacted.” 542
U.S. at 732. As the Second and Fourth Circuits have
correctly held, only a purpose standard has gained
such near-universal acceptance. Aziz, 6568 F.3d at
400-01 (citing Talisman, 582 F.3d at 259); see Khu-
lumani v. Barclay Nat’l Bank Ltd., 504 F.3d 254, 276-
77 (2d Cir. 2007) (Katzmann, J., concurring).

The most authoritative international-law sources
confirm as much. Most notably, the Rome Statute of
the International Criminal Court (“Rome Statute”), 37
LLL.M. 999 (1998)—which has been signed by 125
countries ¢—provides for criminal liability where a
person “[flor the purpose of facilitating the commission
of such a crime, aids, abets or otherwise assists in its
commission or its attempted commission.”  Art.
25(3)(c) (emphasis added); see Talisman, 582 F.3d at
258-59 (relying on the Rome Statute in adopting pur-
pose standard); Aziz, 658 F.3d at 399-401 (same).

The panel majority below relied instead on its own
interpretation of certain decisions by the Nuremberg
tribunals and international criminal tribunals for the
former Yugoslavia and Sierra Leone. App. 49a-52a.
But “international law at the time of the Nuremberg
trials recognized aiding and abetting liability only for
purposeful conduct,” and that “purpose standard has
been largely upheld in the modern era, with only spo-
radic forays in the direction of a knowledge standard.”
Talisman, 582 F.3d at 259. “Only a purpose standard,
therefore, has the requisite ‘acceptance among

4 https://asp.icc-cpi.int/states-parties (last visited Jan. 31, 2025).
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civilized nations’ ... for application in an action under
the ATS.” Id. (quoting Sosa, 542 U.S. at 732).5

B. The Mens Rea Standard Has Exceptional
Practical Importance And Requires Na-
tional Uniformity

The recognized circuit conflict on the mens rea
standard applicable to an ATS aiding-and-abetting
claims provides a paradigmatic basis for this Court’s
review. Assuming ATS aiding-and-abetting suits are
cognizable at all, ATS defendants should not face dif-
fering mens rea standards if sued in San Jose, Miami,
or New York. The need for a uniform nationwide mens
rea standard is particularly acute for corporate de-
fendants like Cisco that operate in multistate and
multinational markets. Absent this Court’s resolu-
tion, corporations will face conflicting ATS mens rea
standards for the same alleged conduct based on a
plaintiff’s choice of forum—effectively inviting plain-
tiffs to shop for the most lenient standard.

Resolution of the circuit split on mens rea for ATS
aiding and abetting is all the more important because
the choice between knowledge and purpose is often
case-dispositive at the pleading stage. It is far more
difficult to plausibly allege that a defendant acted
with the specific intent to advance a foreign govern-
ment’s violation of international law than to allege

5 There is also no reason to suppose that knowledge rather than
purpose is the proper standard for federal courts to adopt under
federal common law at Sosa step two. See, e.g., Model Penal Code
§ 2.06(3)(a) (“[a] person is an accomplice of another person in the
commission of an offense if” he solicits or aids that offense “with
the purpose of promoting or facilitating the commission of the of-
fense”) (emphasis added).
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that a defendant acted with mere knowledge of possi-
ble assistance to the foreign government’s actions.
For example, the Second Circuit affirmed dismissal of
an ATS suit against IBM for selling computer technol-
ogy to South Africa because the plaintiffs “plausibly
allege[d], at most, that the company acted with
knowledge that its acts might facilitate th[at] govern-
ment’s apartheid policies.” Balintulo, 796 F.3d at 170.
The choice of mens rea standard thus may make all
the difference in determining whether an ATS aiding-
and-abetting claim is dismissed or must proceed to
burdensome and lengthy discovery.

It 1s no obstacle to this Court’s review that the
panel majority stated in a footnote that it “would
likely reach the same conclusion” under a purpose
standard. App. 62a n.22. The panel’s adoption of a
knowledge standard in a precedential opinion creates
the law of the circuit in ATS cases going forward, re-
gardless of speculative dicta in this case. Moreover,
the “purpose” standard invoked by the panel majority
itself conflicts with the law of the Second and Fourth
Circuits. Those courts define “purpose” as the “spe-
cific intent” to facilitate the alleged violation. Aziz,
658 F.3d at 400; see Talisman, 582 F.3d at 259. The
panel majority, in contrast, relied on the Ninth Cir-
cuit’s now-vacated decision in Nestlé to deem “pur-
pose” satisfied by mere “support[]” of and “benefit[]”
from the violation. App. 62a n.22 (citation omitted).
Such a vague definition could not possibly satisfy the
Second and Fourth Circuits’ specific-intent standard.
See e.g., Balintulo, 796 F.3d at 170 (holding that plain-
tiffs did not “plausibly allege that, by developing hard-
ware and software to collect innocuous population
data, IBM’s purpose was to denationalize black South
Africans and further the aims of a brutal regime”).
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Accordingly, the panel majority’s footnote cannot dis-
sipate the circuit split.

III. THE COURT SHOULD RESOLVE
WHETHER AIDING-AND-ABETTING LIA-
BILITY IS AVAILABLE UNDER THE TVPA

Finally, the Court should grant certiorari to decide
whether the TVPA permits a judicially-implied cause
of action for aiding and abetting. That issue is closely
related to the ATS aiding-and-abetting question dis-
cussed above, as ATS and TVPA claims are frequently
asserted together and courts often consider the inter-
play between the two statutes in interpreting them.
See, e.g., Jesner, 584 U.S. at 265-67; Kiobel, 569 U.S.
at 117. Like its decision on aiding-and-abetting liabil-
ity under the ATS, the panel’s decision on aiding-and-
abetting liability under the TVPA contradicts this
Court’s decision in Central Bank. See Exxon, 654 F.3d
at 87 (Kavanaugh, J., dissenting in part). It also mis-
interprets the text of the TVPA. And it invites a trou-
bling end-run around this Court’s ATS precedents
through the repleading of foreclosed ATS claims
against U.S. corporations as TVPA claims against
senior corporate executives.

A. The Decision Below Is Wrong And Con-
flicts With This Court’s Precedents

The TVPA provides liability for “[a]n individual”
who “subjects an individual to torture ... or ... to ex-
trajudicial killing.” 28 U.S.C. § 1350 note §§ 2(a)(1)-
(2). The terms “torture” and “extrajudicial killing” are
defined within the statute. Id. §§ 3(a)-(b). There is no
mention of aiding and abetting. Based on both this
Court’s reasoning in Central Bank and the plain
meaning of the statutory text alone, the TVPA does
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not create aiding-and-abetting liability. See Exxon,
654 F.3d at 58 (majority opinion) (“The authorities ...
that Congress can provide for aiding and abetting lia-
bility absent direct liability, do not support the infer-
ence that Congress so provided in the TVPA.”).6

1. The Ninth Circuit’s holding that the TVPA im-
plicitly authorizes aiding-and-abetting claims directly
conflicts with Central Bank. As explained above, Cen-
tral Bank makes clear that courts may not imply pri-
vate aiding-and-abetting liability absent explicit di-
rection from Congress. 511 U.S. at 182. As then-
Judge Kavanaugh explained, relying on Central
Bank, “liability for aiding and abetting torture and ex-
tra-judicial killing does not exist under the TVPA.”
Exxon, 654 F.3d at 87. The six-judge dissent from de-
nial of en banc review agreed, concluding that the
TVPA “recognizes a cause of action for torture” but
does “not prohibit aiding and abetting.” App. 128a.
The United States has also consistently stated in
briefs to this Court that “[t]he TVPA does not provide
for aiding-and-abetting liability.” U.S. Merits Amicus
Br. 25-26, Nestlé, supra. Well-reasoned district court
decisions have read Central Bank the same way. See,
e.g., Reynolds v. Higginbottom, 2022 WL 864537, at
*13-17 (N.D. I1l. Mar. 23, 2022) (dismissing TVPA aid-
ing-and-abetting claim under Central Bank because
“[n]othing in the text of the TVPA creates aiding and

6 The D.C. Circuit’s Exxon decision was vacated on other
grounds after Kiobel, 527 Fed. Appx. 7 (D.C. Cir. 2013), but it
remains persuasive evidence of the judicial disagreement on this
issue. Indeed, the Ninth Circuit panel relied on Exxon multiple
times. App. 27a, 33a, 35a, 39a-40a, 49a-50a, 52a-53a, 56a, 58a.



31

abetting liability”); Sikhs for Just. v. Nath, 893
F. Supp. 2d 598, 618 (S.D.N.Y. 2012) (similar).

2. Even apart from its conflict with Central Bank,
the decision below contradicts the TVPA’s text and
structure. As noted, the TVPA imposes liability on a
defendant who “subjects an individual to torture or ...
extrajudicial killing,” 28 U.S.C. § 1350 note §§ 2(a)(1)-
(2) (emphasis added). As a matter of ordinary mean-
ing, that language does not create liability for a de-
fendant who merely facilitates another’s torture or ex-
trajudicial killing. That reading follows from common
sense and familiar understandings of accomplice lia-
bility: a bank robber might “subject” a teller to fear by
pointing a gun at her, but no one would say the geta-
way driver “subjected” the teller to fear even if he
aided and abetted commission of the robbery.

The Ninth Circuit suggested that Congress could
have chosen the term “tortures’ or ‘inflicts torture™
rather than “subjects ... to torture” if it had meant to
foreclose accomplice liability. App. 75a-76a. The
court also relied on a dictionary definition to interpret
“subjects” to torture to mean “in some respect cause
another to undergo torture”—which the court deemed
to encompass aiding and abetting. Id. But such lin-
guistic legerdemain comes nowhere close to showing
that Congress silently created aiding-and-abetting li-
ability with its choice of the word “subjects.” To the
contrary, when Congress wants to provide a civil
cause of action for aiding and abetting, it does so ex-
plicitly. See, e.g., 18 U.S.C. § 2333(d)(2) (providing for
civil liability against “any person who aids and abets,
by knowingly providing substantial assistance, or who
conspires with the person who committed [a specified]
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act of international terrorism”); Twitter, 598 U.S. at
483 (discussing adoption of that provision).

The Ninth Circuit’s implication of aiding-and-abet-
ting liability under the TVPA is also difficult to recon-
cile with this Court’s text-based reading of the statute
in Mohamad. 566 U.S. at 456. There, the “text of the
TVPA convince[d the Court] that Congress did not ex-
tend liability to organizations,” and the Court deemed
1t beyond “the province of this Branch” to read in such
Liability. Id. at 461. Congress likewise did not extend
TVPA liability to aiders and abettors, and it is not the
province of the courts to do so.7

B. The Availability Of TVPA Aiding-And-
Abetting Liability Is A Recurring And Ex-
ceptionally Important Question

The Court should review whether the TVPA cre-
ates aiding-and-abetting liability alongside the paral-
lel ATS question. “It is not uncommon for plaintiffs to
assert ATS and TVPA claims together” based on the
same underlying facts, as respondents did here. Si-
naltrainal v. Coca-Cola Co., 578 F.3d 1252, 1269 (11th
Cir. 2009). And as explained above, the ATS and
TVPA questions involve overlapping legal issues, par-
ticularly the proper interpretation of Central Bank.

7 The Ninth Circuit relied in part on this Court’s statement in
Mohamad that “the TVPA contemplates liability against officers
who do not personally execute the torture or extrajudicial kill-
ing.” App. 76a (quoting 566 U.S. at 458). But in making that
statement, this Court cited a case finding liability based on the
military doctrine of “command responsibility,” not aiding and
abetting. Chavez v. Carranza, 559 F.3d 486, 499 (6th Cir. 2009);
see Reynolds, 2022 WL 864537, at *13 (explaining this distinction
in rejecting aiding-and-abetting liability under the TVPA).



33

The Court should accordingly review the intertwined
ATS and TVPA aiding-and-abetting issues here.

Practical considerations also strongly support re-
view of the TVPA question. The prospect of imposing
individual liability on U.S. corporate executives based
on lawful sales to foreign governments is chilling and
will gravely inhibit the conduct of U.S. commerce
abroad. The decision below exposes every CEO or sen-
1or officer in U.S. companies that do business abroad
to suit for supposedly aiding and abetting heinous acts
by foreign governments premised on lawful export or
sales activity.

The Ninth Circuit’s TVPA ruling also invites an in-
vidious end-run around the Court’s decisions cabining
the scope of ATS liability. Under the Ninth Circuit’s
reading of the TVPA, a plaintiff who cannot press an
ATS claim against a U.S. corporation for facilitating
human-rights violations by a foreign government can
instead sue the U.S. corporation’s CEO and other in-
dividual corporate executives under the TVPA for al-
legedly aiding and abetting a foreign government’s
acts of torture or extrajudicial killing. This Court
should not allow such adverse consequences for the
Nation’s business community and trade policy with-
out careful review.

IV. AT A MINIMUM, THE COURT SHOULD
SOLICIT THE GOVERNMENT’S VIEWS

Given the importance of “case-specific deference to
the political branches” in interpreting the ATS, Sosa,
542 U.S. at 733 n.21, this Court and others have often
invited the views of the United States in ATS cases.
See App. 90a-91a (Christen, J., dissenting) (collecting
examples). As noted above, the United States has
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filed several briefs in this Court urging review and
resolution of the important ATS aiding-and-abetting
issue petitioners raise here and has also addressed
aiding-and-abetting liability under the TVPA. See pp.
18, 22-23, 30, supra. The government has never with-
drawn those briefs or disclaimed the position taken in
them, and there is no reason to believe its views have
changed. The Court could accordingly rely on the gov-
ernment’s prior submissions as a strong basis for
granting review here.

If the Court has any remaining questions about the
government’s position on the issues presented, it
should call for the views of the Solicitor General. That
approach would be especially warranted here given
that the Ninth Circuit panel majority inferred the gov-
ernment’s acquiescence in this suit from the fact that
it had not filed an uninvited amicus brief. As the
panel dissent emphasized, that inference is misplaced
because it is not “realistic to expect” the government
“to monitor all 94 federal district courts for any ATS
litigation raising foreign policy concerns.” App. 93a
(Christen, dJ., dissenting). Moreover, it would have
been odd for the government to file an uninvited ami-
cus brief in the Ninth Circuit when the district court
had dismissed the ATS and TVPA claims and thus ob-
viated any separation-of-powers or foreign-policy con-
cerns. Finally, the United States is already on record
as objecting to allowing a similar ATS suit brought by
Falun Gong adherents against Chinese officials to
proceed in a U.S. court, strongly suggesting that the
panel majority’s inference of acquiescence had it back-
wards. See Doe v. Qi, 349 F. Supp. 2d 1258, 1270-71
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(N.D. Cal. 2004) (quoting letter of Legal Adviser Wil-
liam H. Taft, IV).8
CONCLUSION

For the foregoing reasons, the petition for a writ of
certiorari should be granted.
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8 The panel majority read Qi to suggest that the government
would have filed an uninvited statement here if it had a similar
interest. App. 32a. But “the State Department submitted a
statement of interest in @i only after the district court solicited
the Department’s views.” App. 92a-93a (Christen, J., dissent-
ing).



