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OPINION

JOHN K. BUSH, Circuit Judge. James Conn mur-
dered Savannah Puckett. His parents, Mollie and Mi-
chael Slaybaugh, were among those who suffered the
consequences. Police damaged the Slaybaughs’ home
while arresting Conn. The Slaybaughs filed this ac-
tion under 42 U.S.C. § 1983, seeking to recover for
property damage caused by law enforcement’s ac-
tions. At issue is whether they are entitled to compen-
sation under the Takings Clause of the Fifth Amend-
ment or its analogue under the Tennessee Constitu-
tion. Because they are not, we affirm the judgment of
the district court.
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I.

The Slaybaughs’ residence is in the Town of
Smyrna, located in Rutherford County, Tennessee.
On January 23, 2022, they agreed to let Conn stay at
their house. There, later that evening, Mrs. Slay-
baugh looked out a window and noticed two police
cars parked outside her neighbor’s home. Curious as
to what was happening, she went and opened her
front door. Standing on the doorstep were two police
officers, one with a gun drawn and the other holding
a flashlight. The officers told Mrs. Slaybaugh that her
son was wanted for questioning regarding a homicide
investigation, and they asked her to step outside. In
fact, Conn was suspected of killing Puckett, a Robert-
son County Sheriff's Deputy, who was his ex-girl-
friend.! According to the Slaybaughs, this was when
they first learned that their son was in trouble with
the law.

After speaking with the officers, Mrs. Slaybaugh
asked to go back inside. She said she would persuade
her son to exit, but the officers refused to allow her
back in her home. Finally, after several hours of wait-
ing for Conn to emerge, the police left the residence,
and Mrs. Slaybaugh decided to spend the night at her

1 Conn later pleaded guilty to three charges related to Puckett’s
death, including first-degree murder and aggravated arson. See
Tyler Graves, Smyrna Man Charged in Murder of Robertson
County Deputy Faces Life in Prison After Guilty Plea, Murfrees-
boro Post (Aug. 15, 2023), https://mainstreetmediatn.com/arti-
cles/murfreesboropost/killer-of-robertson-county-deputy-faces-
life-in-prison-after-guilty-plea/.
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daughter’s house. Mr. Slaybaugh remained at a dif-
ferent property throughout this time.

The next morning, Mrs. Slaybaugh returned to her
home, which was now surrounded by a perimeter of
police. The officers had obtained an arrest warrant for
Conn and a search warrant for the Slaybaughs’ resi-
dence. Mrs. Slaybaugh again asked to speak with her
son, but police again told her that she was not permit-
ted to enter the home.

More hours passed, and Conn still had not come
outside. At that point, officers tried to smoke him out:
they fired approximately 35 tear gas cannisters into
the dwelling. They entered the home and arrested
Conn shortly thereafter. No one suffered any serious
physical injury. But according to the Complaint, the
barrage of the house caused “extensive damage to
both the internal and external structure of [their]
home and the contents inside.” Compl., R. 1, PagelD
4. Because of the officer’s actions, “cannisters of tear
gas were lodged into the drywall, flooring was burnt,
and nearly-new furniture was destroyed.” Id. Accord-
ing to the Slaybaughs, they have suffered approxi-
mately $70,000 in damages so far, and repairs are not
complete.

Adding to their misery, the Slaybaughs’ home in-
surer denied coverage for the damage because it was
“caused by a civil authority.” Ins. Letter, R. 1-3,
PagelD 50. But the civil authority would not pay ei-
ther: the Slaybaughs requested compensation from
the Town and County, both of which refused. Having
run out of options, the Slaybaughs then filed this ac-
tion in January 2023, asserting claims under 42
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U.S.C. § 1983 and the Tennessee Constitution. They
allege that the police officers effected a taking under
the Fifth Amendment to the United States Constitu-
tion, as incorporated by the Fourteenth Amendment,
and under the Tennessee Constitution, when the of-
ficers severely damaged their home in the course of
arresting Conn.

Defendants filed a motion to dismiss the Com-
plaint for failure to state a claim under Rule 12(b)(6)
of the Federal Rules of Civil Procedure, which the dis-
trict court granted. The court dismissed the federal
constitutional claim, reasoning the police actions did
not amount to a taking for public use because law en-
forcement damaged the Slaybaughs’ residence while
enforcing Tennessee’s criminal laws. The court dis-
missed the state-law claim for the same reason, ex-
plaining that the Tennessee Supreme Court has held
that the state constitution “offer[s] protections co-ex-
tensive with those of the Takings Clause in the Fifth
Amendment.” Slaybaugh v. Rutherford Cnty., 688 F.
Supp. 3d 692, 708 (M.D. Tenn. 2023). The Slaybaughs
timely appealed.

II1.
A. Fifth Amendment Claim

The Slaybaughs first contend that they are enti-
tled to compensation under the Fifth Amendment’s
Takings Clause, which applied to state and local gov-
ernments through the Fourteenth Amendment. Chi.,
B & Q.R. Co. v. City of Chi., 166 U.S. 226, 239 (1897)
(incorporating Fifth Amendment Takings Clause
against the states). The Takings Clause provides that
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“private property [shall not] be taken for public use,
without just compensation.” U.S. Const. amend. V.
We look to history and precedent to determine
whether the Slaybaughs have alleged that the govern-
ment has “taken” their “property” within the meaning
of this text. Id.; Tlyler v. Hennepin Cnty., 598 U.S. 631,
637—44 (2023); Horne v. Dep’t of Agric., 576 U.S. 350,
358 (2015); Knight v. Metro. Gov't of Nashville & Da-
vidson Cnty., 67 F.4th 816, 829 (6th Cir. 2023) (ac-
cepting property owners’ view of the Takings Clause
because “[n]othing in the text or original understand-
ing” justified the government’s position, and because
“the Supreme Court’s...takings precedent” conflicted
with the government’s arguments); F.P. Dev., LLC v.
Charter Twp. Of Canton, 16 F.4th 198, 204—05 (6th
Cir. 2021) (considering the history of land-use regula-
tions in the Founding era to determine whether an or-
dinance violates the Takings Clause).

The Slaybaughs contend that they have “easily
met” the requirements for stating a claim under the
Takings Clause because they alleged that police “(1)
intentionally or foreseeably (2) caused property dam-
age [to their home] (3) for the public use.” Appellants
Br. at 14—15; see also Knick v. Twp. of Scott, 588 U.S.
180, 209 (2019) (Kagan, dJ., dissenting) (listing the
“two necessary elements” of a takings claim: “First,
the government must take the property. Second, it
must deny the property owner just compensation.”).
Having established that the damage to their property
1s covered by the Fifth Amendment’s plain text, they
argue that, to avoid liability, the government must
demonstrate the applicability of an exception to the
just compensation requirement—a burden that they
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claim the government failed to meet. Appellant Br. at
19—22 (citing N.Y. State Rifle & Pistol Ass’n, Inc. v.
Bruen, 597 U.S. 1, 17 (2022)).

But Defendants maintain that when “law enforce-
ment...execut[es]...a warrant to apprehend a danger-
ous fugitive,” there can be no taking. County Br. at 21
n.7 That is, when police acted lawfully in carrying out
Conn’s arrest, Defendants argue, their conduct (and
any resulting damage to the Slaybaughs’ home) is ex-
cluded from takings liability.

The district court held that the Slaybaughs’ claim
was barred under a categorical rule that, when the
government acts pursuant to its “police powers,” its
actions are always exempt from the Fifth Amend-
ment’s just compensation requirement. Slaybaugh,
688 F. Supp. 3d at 703—07 (citing Lech v. Jackson,
791 F. App’x 711 (10th Cir. 2019), cert. denied, 141 S.
Ct. 160 (2020)); see also Zitter v. Petruccelli, 744 F.
App’x 90, 96 (3rd Cir. 2018) (noting that state action
taken pursuant to police powers bars takings liabil-
ity); Johnson v. Manitowoc Cnty., 635 F.3d 331, 336
(7th Cir. 2011) (same); AmeriSource Corp. v. United
States, 525 F.3d 1149, 1153 (Fed. Cir. 2008) (same).

We decline to apply the categorical “police power”
exception adopted by the district court for two rea-
sons. First, it is questionable whether such an ap-
proach comports with the text and history of the Tak-
ings Clause or with precedent interpreting it. Baker
v. City of McKinney, 84 F.4th 378, 384 (5th Cir. 2023)
(explaining that Lech, Johnson, and AmeriSource “do
not rely on history, tradition, or historical prece-
dent”). Second, a categorical exception would run
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afoul of Supreme Court precedent recognizing that
the government’s exercise of its police powers can, in
some circumstances, amount to a taking. See, e.g., Pa.
Coal Co. v. Mahon, 260 U.S. 393, 415 (1922) (“[W]hile
property may be regulated to a certain extent, if reg-
ulation goes too far it will be recognized as a taking.”);
Cedar Point Nursery v. Hassid, 594 U.S. 139, 149
(2021) (explaining that “[t]he essential question is
not...whether the government action at issue comes
garbed as a regulation...[but] whether the govern-
ment has physically taken property for itself or some-
one else—by whatever means”).

Nevertheless, we hold that the Slaybaughs have
not stated a takings claim based on the facts alleged.
Their Complaint demonstrates that the officers’ ac-
tions while arresting Conn were privileged, so police
did not infringe on the Slaybaughs’ legally cognizable
property interests.

In arguing their prima facie takings claim, the
Slaybaughs contend that police infringed on their
property rights by invading and damaging their home
to arrest Conn. Appellant Br. at 14—15. They are cor-
rect in a general sense—their home constitutes real
“property,” and the Slaybaughs undoubtedly possess
a “bundle of rights” with respect to that property by
virtue of their obtaining title to it. See Loretto v. Tele-
prompter Manhattan CATV Corp., 458 U.S. 419, 435
(1982) (“Property rights in a physical thing have been
described as the rights ‘to possess, use and dispose of
it.” (quoting United States v. Gen. Motors Corp., 323
U.S. 373, 378 (1945))); Cedar Point Nursery, 594 U.S.
at 149-50 (“According to Blackstone, the very idea of
property entails ‘that sole and despotic dominion
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which one man claims and exercises over the external
things of the world, in total exclusion of the right of
any other individual in the universe.” (quoting 2 W.
Blackstone, Commentaries on the Laws of England 2
(1766))).

But a property owner’s rights in his home are not
absolute. Indeed, the Supreme Court has explained
that “the range of interests that qualify for protection
as ‘property’ under the Fifth and Fourteenth Amend-
ments” may be limited by “existing rules or under-
standings that stem from an independent source such
as state law.” Lucas v. S.C. Coastal Council, 505 U.S.
1003, 1030 (1992) (quoting Bd. of Regents of State
Colls. v. Roth, 408 U.S. 564, 577 (1972)). True, the
Slaybaughs possess a right to exclude unwanted visi-
tors from their home— “one of the most treasured”
rights of property ownership. Loretto, 458 U.S. at 435.
But that does not mean that they could exclude any-
one from their home, in any circumstance. Rather,
their right to exclude is limited by “relevant back-
ground principles” placed upon home ownership. Lu-
cas, 505 U.S. at 1030.

The Supreme Court in Cedar Point Nursery ex-
plained that common law tort privileges are one such
“Independent source” that help to define what counts
as a “taking” of “property” under the Fifth Amend-
ment. See 594 U.S. at 160. There, the Court explained
that “many government-authorized physical inva-
sions will not amount to takings” because “the govern-
ment does not take a property interest when it merely
asserts a ‘pre-existing limitation upon the land-
owner’s title.” Id. (quoting Lucas, 505 U.S. at 1028—
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29). The Court listed several “traditional common law
privileges to access private property” as examples:

One such privilege allowed individuals to enter
property in the event of public or private necessity.
See Restatement (Second) of Torts § 196 (1964) (entry
to avert an imminent public disaster); § 197 (entry to
avert serious harm to a person, land, or chattels) . . ..
The common law also recognized a privilege to enter
property to effect an arrest or enforce the criminal law
under certain circumstances. Restatement (Second) of
Torts §§ 204—205. Because a property owner tradi-
tionally had no right to exclude an official engaged in
a reasonable search, . .. government searches that are
consistent with the Fourth Amendment and state law
cannot be said to take any property right from land-
owners.

Id. at 160—61 (internal citations omitted). We hold
that one of those privileges—the privilege to carry out
a lawful search or arrest (the search-and-arrest priv-
1lege)—applies to law enforcement’s conduct here. If
the Slaybaughs had no right to exclude law enforce-
ment’s privileged actions in the first place, police can-
not be said to have “taken” any of their legally cog-
nizable property interests. Thus, if the officers’ ac-
tions were covered by that privilege, the Slaybaughs
cannot recover for any damage to their home resulting
from officers’ lawful conduct. As will be explained be-
low, the search-and-arrest privilege covers police use
of force when carrying out a lawful arrest, is deeply
rooted in the common law and our nation’s history, is
consistent with our concept of reasonableness under
the Fourth Amendment, and, as applied here,
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exempts law enforcement from liability for damage to
the Slaybaughs’ home.

1. The Search-And-Arrest Privilege Can Ex-
empt Certain Police Damage to Property
from Takings Liability

According to generally accepted principles of mod-
ern tort law, the authority to arrest “carries with it
the privilege to enter land in the possession of another
for the purpose of making such an arrest, if the person
sought to be arrested is on the land or if the actor rea-
sonably believes him to be there.” Restatement (Sec-
ond) of Torts § 204. The police privilege to enter prop-
erty to effect an arrest includes the privilege to break
into that property. See id. § 204 cmt. b (“The privilege
stated in this Section carries with it the privilege
to...peaceably...enter a dwelling or to break and enter
a fence or other enclosure or a building other than a
dwelling, if necessary.”). And this “privilege [] to enter
land...carr[ies] with [it] the privilege to use force to
enter a dwelling if the person sought to be taken into
custody is in the dwelling.” Id. § 206(1); see id. §
213(1)(h) (“One who is privileged to enter land is fur-
ther privileged to break and enter...a dwelling or
other building, if it is reasonably necessary...to ac-
complish the purpose of the privilege, where he is act-
ing...under the circumstances stated in § 206...to
make an arrest.”).

Importantly, for an officer’s conduct to fall within
the scope of the privilege, his entry and any accompa-
nying force must be reasonable. The Cedar Point
Court clarified that only police “searches that are con-
sistent with the Fourth Amendment and state law”
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are privileged, such that they “cannot be said to take
any property right from landowners.” 594 U.S. at 161.
And an officer must provide an “explanation and de-
mand for admittance” before using force to enter a
home and make an arrest, “unless the actor reasona-
bly believes such demand to be impractical or use-
less.” Restatement (Second) of Torts § 206(1). In sum,
under the search-and arrest privilege, law enforce-
ment may forcibly enter a home to arrest someone, so
long as (1) the arrest is lawful and (2) the use of force
in carrying out the arrest is reasonable.

History. This 21st-century understanding of the
search-and-arrest privilege is consistent with its his-
tory. In early common law, a police officer generally
could not break into a home to carry out an arrest or
conduct a search unless he had a lawful warrant.
Thomas Y. Davies, Correcting Search-and-Seizure
History: Now-Forgotten Common-Law Warrantless
Arrest Standards and the Original Understanding of
“Due Process of Law,” 77 Miss. L.J. 1, 63-64 (2007);
see also id. at 77 (“[Sergeant William] Hawkins and
[Richard] Burn reiterated the need for a warrant ‘to
break [a] man’s house’ (that is, to enter through a
closed door).” (internal citation and quotation marks
omitted)). Sir Edward Coke tied the warrant require-
ment to “Magna Carta 29’s command that no freeman
be ‘taken’ or ‘imprisoned’ except by ‘the law of the
land’ or ‘due processe of law.” Id. at 67 (quoting Sir
Edward Coke, The Second Part of the Institutes of the
Lawes of England 45—46 (1642)).

But, with a warrant, English law permitted police
to use force to enter homes, conduct searches, and
carry out arrests. See id. at 77. Seventeenth-century
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writer William Sheppard stated that constables could
“make diligent search for” a suspected felon “in all
such places...as they shall understand to be likely to
finde him in”; and that if the owner of the house where
a felon was suspected to be hiding would not “upon
request...open his dores,” the constables “may break
open the dores upon him to come in to search.” Laura
K. Donohue, The Original Fourth Amendment, 83 U.
Chi. L. Rev. 1181, 1230 (2016) (quoting William Shep-
pard, The Offices of Constables, ch 8 § 2 no.10 (Ric.
Hondgkinsonne 2d ed. 1675)).

Sometimes, though, a constable could be liable for
broken doors. Failure to comply with the warrant re-
quirement could, in some cases, subject law enforce-
ment to liability for resulting damage to property
from an unlawful search or arrest. In such circum-
stances, an injured property owner could recover for
trespass. See, e.g., Entick v. Carrington, 95 Eng. Rep.
807, 818 (K.B. 1765) (holding that police committed
trespass where they executed a search for papers
without a valid warrant); Bostock v. Saunders, 95
Eng. Rep. 1141, 1143 (K.B. 1773) (explaining that the
plaintiff could recover for trespass where police
searched home with warrant supported by false infor-
mation); see also Donohue, supra, at 1189-90 (“In the
absence of a warrant, the actions of the government
official amounted to a trespass.”). The same was
sometimes true if the officers failed to knock and an-
nounce their presence to give the occupants a chance
to open their doors voluntarily without property dam-
age. See Wilson v. Arkansas, 514 U.S. 927, 931-36
(1995).



15a
Appendix A

By contrast, English courts repeatedly recognized
that officers were not liable for certain property dam-
age resulting from their lawful entries. See, e.g.,
Semayne’s Case, 77 Eng. Rep. 194, 195, 197 n.G (K.B.
1603) (holding that officers who lawfully entered a
house “may break open any inner doors or trunks for
executing the writ”); The Case of Richard Curtis, 168
Eng. Rep. 67, 68 (K.B. 1757) (holding that officers
with a “legal warrant to arrest for a breach of the
peace, may break open doors, after having demanded
admittance and given due notice of their warrant”);
Entick, 95 Eng. Rep. at 813 (officer executing a lawful
search to recover stolen property “may break open
doors, boxes, [etc.] to come at such stolen goods”);
Launock v. Brown, 106 Eng. Rep. 482, 482 (K.B. 1819)
(“In the execution of criminal process against any
man in the case of a misdemeanor, it is necessary to
demand admittance, before the breaking of the outer
door can be legally justified.”).

The Founders incorporated similar principles into
the Fourth Amendment, although they imposed
stricter requirements for warrants than their English
counterparts. See Donohue, supra, at 1192-93, 1305
(explaining that purpose of the Fourth Amendment
was to “protect individuals against general warrants,”
defined as warrants that “failed to specify the person,
crime, or place to be searched”). As in England, the
colonies recognized that lawful police entries onto
property were privileged. Indeed, the Framers im-
puted English standards directly into the Fourth
Amendment’s text by prohibiting searches or seizures
that are “unreasonable’—which, as they understood
the term, meant going “against the reason of the
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common law.” Id. at 1192, 1272 (explaining that
Founding-era “[l]egal tracts . . . made a similar link

between unreasonableness (as against the reason of
the common law) and illegality”).

Precedent. Most relevant here, early state and fed-
eral court decisions (like prior English decisions) held
that a police officer who used force to carry out a
search or arrest was not liable for any damage result-
ing from his lawful actions. See, e.g., Kelsy v. Wright,
1 Root 83, 84 (Conn. 1783) (holding that a constable
with a valid warrant to arrest Wright, “after making
known his business and demanding admittance, and
being refused by [Wright’s] wife,” “had right to break
open the door and enter [Wright’s] house”); Bell v.
Clapp, 10 Johns. 263, 265—-66 (N.Y. 1813) (per curiam)
(holding that an officer with a valid search warrant to
recover stolen goods could “break|[] open the door” to
search for the goods and explaining that “search war-
rants are often indispensable to the detection of
crimes; and they would be of little or no efficacy with-
out this power attached to them”); Jacobs v. Measures,
13 Gray 74, 75 (Mass. 1859) (holding that an officer,
“In the execution of valid criminal process,” may
“break[] the outer door of a dwelling-house, after de-
manding admittance and being refused”). But if an of-
ficer’s entry was not justified, he could be held liable
for trespass. In both England and America, the proper
recourse for parties who suffered property damage
from police conduct was to challenge the legality of
that conduct, not allege a taking even if the action was
otherwise lawful. See Akhil R. Amar, Fourth Amend-
ment First Principles, 107 Harv. L. Rev. 757, 774
(1994) (explaining that in the “early years of the
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Republic...any official who searched or seized could be
sued by the citizen target in an ordinary trespass
suit”).

Courts applying the privilege more recently have
reached the same conclusions. For example, state
courts routinely hold that where police act unlaw-
fully, injured parties can recover for any resulting
property damage in an action for trespass. See, e.g.,
Brutsche v. City of Kent, 193 P.3d 110, 118 (Wash.
2008) (recognizing that city could be liable in trespass
for police damage to property when police acted un-
reasonably while conducting the search); Onderdonk
v. State, 648 N.Y.S.2d 214, 219 (N.Y. Ct. Cl. 1996)
(holding that the plaintiff is entitled to recovery on
her trespass claim where police damaged property in
the course of an unreasonably conducted search);
Richardson v. Henderson, 651 So.2d 501, 504—-06 (La.
Ct. App. 1995) (awarding plaintiffs compensatory
damages in trespass action where officers acted un-
reasonably while carrying out a search warrant).

And, while not explicitly referencing the search-
and-arrest privilege, federal courts apply the privi-
lege when discussing reasonable searches and sei-
zures under the Fourth Amendment. See Wilson, 514
U.S. at 931-36. Our circuit has repeatedly recognized
that property damage resulting from an unlawful
search or seizure counts as a Fourth Amendment “in-
jury” that may be compensated. See, e.g., Gardner v.
Evans, 920 F.3d 1038, 1049-51 (6th Cir. 2019); Smith
v. City of Detroit, 751 F. App’x 691, 696-97 (6th Cir.
2018); Spangler v. Wenninger, 388 F. App’x 507, 511—
12 (6th Cir. 2010); Livingston v. Luken, 151 F. App’x
470, 475-76 (6th Cir. 2005). See generally Heck v.
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Humphrey, 512 U.S. 477, 487 n.7 (1994) (clarifying
that a plaintiff seeking damages for a Fourth Amend-
ment violation under 42 U.S.C. § 1983 “must prove
not only that the search [or seizure] was unlawful, but
that it caused him actual, compensable injury” (inter-
nal citations omitted)). However, where police comply
with the Fourth Amendment, we have held that no
compensation is owed. See, e.g., Brown v. Battle Creek
Police Dept, 844 F.3d 556, 575-76 (6th Cir. 2016);
Meeks v. Larsen, 611 F. App’x 277, 285 (6th Cir.
2015).2

This is the case even where a homeowner suffers
extensive property damage because of officers’ lawful
conduct. As we have recognized, “officers executing
search warrants on occasion must damage property in
order to perform their duty.” Battle Creek Police Dep't,
844 F.3d at 575 (quoting Dalia v. United States, 441
U.S. 238, 258 (1979)); see United States v. Whisnant,
391 F. App’x. 426, 430 (6th Cir. 2010) (finding that

2 The Fourth Amendment requires that a search or seizure be
both lawfully supported (such as by a warrant) and reasonably
executed. As such, a person whose property was damaged during
a warrant-authorized search may nonetheless recover if police
carried out the warrant in an unreasonable manner. For exam-
ple, although we held in Gardner that valid warrants justified a
search for contraband, the plaintiffs created a genuine dispute
of fact as to whether “the [officers’] level of destruction” in exe-
cuting those warrants was “necessary [or] reasonable.” 920 F.3d
at 1050—51; see also Bonds v. Cox, 20 F.3d 697, 702—03 (6th
Cir. 1994) (finding officers “seized’ [| property within the mean-
ing of the Fourth Amendment when they conducted their search”
and remanding for determination as to whether the search’s ex-
ecution was reasonable). Bu in either context, a remedy is avail-
able not under the Fifth Amendment, but rather for common law
trespass and under the Fourth Amendment.
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officers acted reasonably in cutting a hole in the inte-
rior wall of defendant’s house); United States v. Daw-
kins, 83 F. App’x 48, 51 (6th Cir. 2003) (holding that
the use of a flash-bang while executing a search war-
rant was objectively reasonable, “[a]lthough Mr. Daw-
kins suffered some property damage from the device’s
use (the shattered penny jar, a dented file cabinet,
and burn marks on the floor)”); see also Pena v. Mar-
cus, 715 F. App’x 981, 986-87 (11th Cir. 2017) (finding
SWAT team’s damage to plaintiff’s doors and walls
while executing search warrant was reasonable).

The Slaybaughs provide several reasons why ap-
plying the search-and-arrest privilege does not re-
solve this case. They first argue that Cedar Point’s
discussion of privileges is not controlling because that
case involved “the mere entry upon” property; while
here, officers intentionally destroyed their home. Ap-
pellant Br. at 23. But the Restatement, history, and
precedent demonstrate that the privilege to enter in-
cludes a privilege to use force to enter. What’s more,
the Cedar Point Court explained that its discussion of
“longstanding background restrictions on property
rights” referred to potential takings, and not to tres-
passes, which the Court defined as “[i]solated physical
invasions, not undertaken pursuant to a granted
right of access.” 594 U.S. at 159-60. By excluding iso-
lated entries onto property from the realm of takings,
the Court recognized that common law privileges
could apply only to conduct that could be considered a
taking, such as repeated violations of a landowner’s
property rights. Id. Thus, even if Cedar Point itself
involved only the entry onto property, the Court
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understood that a more severe incursion could be
privileged at common law.

The Slaybaughs also argue that another of Cedar
Point’s “longstanding background restrictions”—a
privilege for actions taken “in the event of public or
private necessity” (the necessity privilege)—should
not prevent them from recovering. 594 U.S. at 160-61
(citing Restatement (Second) of Torts §§ 196-97). In a
case involving nearly identical facts, the Fifth Circuit
applied a necessity privilege to hold that when re-
sponding to an emergency, police may not be held lia-
ble for resulting damage to property under the Fifth
Amendment. Baker, 84 F.4th at 385. The Slaybaughs
contend that the Fifth Circuit’s decision was errone-
ous because (1) the necessity privilege is a defense to
tort liability, not to a Fifth Amendment claim, and (2)
history and precedent support finding that even if of-
ficers acted out of necessity, they could recover for
damage to their property under the Fifth Amend-
ment. Appellant Br. at 37—45. To their first argument,
as just explained, we apply common law privileges to
determine whether a search or seizure is reasonable
under the Fourth Amendment. And in Cedar Point,
the Supreme Court applied those same privileges to
the takings context to determine if the state infringed
on a legally cognizable property interest. 594 U.S. at
160-61; see also Lucas, 505 U.S. at 1028-29. So, we
may consider tort-law privileges when determining
whether the Slaybaughs’ property was taken.

To their second point, the Slaybaughs cite Found-
ing-era statutes and state constitutions recognizing
that even where actions are justified by necessity at
common law, property owners are entitled to
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compensation. See, e.g., Northwest Ordinance of 1787,
art. II (requiring compensation when, in the case of a
“public exigenc[y],” property was taken “for the com-
mon preservation”); Vt. Const., ch. 1, art. II (1777)
(“[P]rivate property ought to be subservient to public
uses, when necessity requires it; nevertheless, when-
ever any particular man’s property is taken for the
use of the public, the owner ought to receive an equiv-
alent in money.”). They also point to evidence suggest-
ing that, by proposing the Fifth Amendment, James
Madison sought to compensate those whose property
was taken by the government for use during the Rev-
olutionary War—conduct that was privileged at com-
mon law. See Appellant Br. at 42 (citing St. George
Tucker, 1 Blackstone’s Commentaries: With Notes of
Reference, to the Constitution and Laws, of the Federal
Government of the United States; and of the Common-
wealth of Virginia 305—-06 (1803) (noting that the Tak-
ings Clause “was probably intended to restrain the ar-
bitrary and oppressive mode of obtaining supplies for
the army, and other public uses, by impressment, as
was too frequently practised during the revolutionary
war”)).

We acknowledge that some historical evidence
suggests that, in certain circumstances, persons could
be compensated for the taking of property out of ne-
cessity. See United States v. Russell, 80 U.S. 623, 629
(1871) (holding that property owners may receive “full
restitution” for property seized during wartime);
Mitchell v. Harmony, 54 U.S. 115, 134 (1851) (holding
that army officer who seized plaintiff’s workmen and
chattels for use during the war was “not a trespasser,”
but that “the government is bound to make full



22a
Appendix A

compensation to the owner”). However, that evidence
1s not conclusive—even the Slaybaughs acknowledge
that the Supreme Court has held that no compensa-
tion is owed in other contexts where the necessity
privilege would apply, such as when property is de-
stroyed as an inevitable consequence of conflict, or
when the property would have benefitted an enemy in
battle. Appellant Br. at 15-16. See, e.g., Nat’l Bd. of
YMCAs v. United States, 395 U.S. 85, 90 92 (1969)
(holding that no compensation is required for damage
to property during a riot where troops “act[ed] primar-
ily in defense of [the owners’] buildings” and rioters
would have inflicted damage on the building anyway);
United States v. Caltex, 344 U.S. 149, 155 (1952) (find-
ing no takings claim where army destroyed oil facili-
ties that were a “potential weapon of great signifi-
cance to the invader”); United States v. Pacific R.R.,
120 U.S. 227, 234-35 (1887) (holding that property
damaged “through necessity and by mere accident,”
including “damages caused by the enemy” during bat-
tle, are not compensable).

Nonetheless, we need not resolve this “necessity”
defense to an actual taking. We reject the Slaybaughs’
claim not because of that defense, but because they
have failed to identify any history or precedent estab-
lishing that the police have “taken” their “property”
within the meaning of the Fifth Amendment when the
police damaged the property while conducting a law-
ful arrest. See Baker, 84 F.4th at 385 (rejecting tak-
ings claim where the plaintiffs did not provide “his-
torical or contemporary authority that involves facts
closer to those at bar and where the petitioner suc-
ceeded under the Takings Clause”); c¢f. Culley v.
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Marshall, 601 U.S. 377, 392 (2024) (holding that lack
of historical evidence showing that a preliminary
hearing is required in civil forfeiture cases supports
holding that no such hearing is required under the
Due Process Clause).

The Supreme Court instructs us to look to common
law privileges on property rights to determine
whether a claimant has alleged that his property was
taken for public use under the Fifth Amendment. One
such privilege—the search-and-arrest privilege—pro-
vides that police are not liable for damage to property
that occurs when they carry out a lawful search or ar-
rest. That privilege is rooted in the common law, has
been long recognized in our court system as a defense
to trespass claims, and maps neatly onto our caselaw
holding that persons who suffered an unreasonable
search or seizure may be entitled to damages under
the Fourth Amendment. Moreover, because we hold
that the search-and-arrest privilege controls here, we
need not conclusively decide whether another privi-
lege, such as the necessity privilege, could also ex-
empt law enforcement from takings liability. We only
hold that in cases where police damage property while
carrying out a lawful search or arrest, property own-
ers are not entitled to compensation under the Tak-
ings Clause for that damage as long as the officers’
conduct is reasonable.
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2. The Search-And-Arrest Privilege Applies
Here

Having found that the search-and-arrest privilege
can exempt law enforcement from takings liability,
we next consider whether it exempts the police con-
duct at issue here. Based on the facts in the Slay-
baughs’ Complaint, we conclude that it does. The
Slaybaughs did not allege any facts suggesting that
the search and arrest warrants justifying the officers’
actions were unlawful, or that police unreasonably ex-
ecuted those warrants when arresting Conn. To the
contrary: they concede on appeal that they do not
“mean to suggest that what the police did was unlaw-
ful.” Appellant Br. at 48. By failing to plead facts sug-
gesting that the search of their house was unlawful,
they do not come close to establishing that police ex-
ceeded the scope of the search-and-arrest privilege.3

3 The Slaybaughs argue that it was not their burden to establish
that law enforcement’s conduct was not privileged, or that appli-
cation of the privilege does not preclude recovery under the Tak-
ings Clause. Rather, because they alleged a taking under the
plain text of the Fifth Amendment, they maintain, the “burden
shift[ed] to the government to demonstrate an applicable excep-
tion to the Fifth Amendment’s categorical command.” Appellant
Br. at 19—20 (citing Bruen, 597 U.S. at 17). Even if we were to
apply Bruen’s two-step framework to our Takings Clause analy-
sis, the Slaybaughs’ claim fails under the first step because they
did not establish that their “property” was “taken.” Police did not
infringe on any cognizable property interest when they arrest
Conn because the Slaybaughs’ property rights in their home did
not include the right to exclude law enforcement from carrying
out a lawful arrest. See Cedar Point, 594 U.S. at 160. Because
they did not establish a prima facie Takings Claim, their argu-
ment that the government bears the burden of establishing a
“historic exception” to the Takings Clause falls short.



2ba
Appendix A
And because police acted within that privilege when
they damaged the house, the Slaybaughs are not en-
titled to compensation for that damage under the
Fifth Amendment.

B. Tennessee Constitutional Claim

The Slaybaughs next claim that they are entitled
to compensation under the Tennessee Constitution.
Article I, Section 21 of the Tennessee Constitution
provides that “no man’s particular services shall be
demanded, or property taken, or applied to public use,
without the consent of his representatives, or without
just compensation being made therefor.” The district
court dismissed their claim, explaining that the Ten-
nessee Supreme Court “has construed article 1, sec-
tion 21 of the Tennessee Constitution as offering pro-
tections co-extensive with those of the Takings Clause
in the Fifth Amendment.” Slaybaugh, 688 F. Supp. 3d
at 708 (citing Phillips v. Montgomery Cnty., 442
S.W.3d 233, 244 (Tenn. 2014)). Because the court de-
termined that the Slaybaughs were not entitled to
compensation under the Fifth Amendment, it rejected
Plaintiffs’ state constitutional claim on the same
grounds.

We agree with the district court. In a case involv-
ing a regulatory taking, the Tennessee Supreme
Court recognized that the state’s Takings Clause is
not “less protective of private property rights” than
the Fifth Amendment. Phillips, 442 S.W.3d at 244.
But that holding, which recognized that regulatory
takings under the state constitution should be treated
consistently with Fifth Amendment claims, does not
establish that the Slaybaughs are entitled to greater
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property protections here. Their state-law claim was
properly dismissed.

II1.

We AFFIRM the judgment of the district
court.
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No. 23-5765

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

MOLLIE SLAYBAUGH; MICHAEL
SLAYBAUGH,

Plaintiffs-Appellants,

v. ORDER
RUTHERFORD COUNTY, TEN-
NESSEE; RUTHERFORD COUNTY
SHERIFF'S DEPARTMENT; TOWN
OF SMYRNA, TENNESSEE,

N N’ N N N N N N N N N N N N

Defendants-Appellees.

BEFORE: BUSH, NALBANDIAN, and MUR-
PHY, Circuit Judges.

The court received a petition for rehearing en
banc. The original panel has reviewed the petition for
rehearing and concludes that the issues raised in the
petition were fully considered upon the original sub-
mission and decision of the case. The petition then
was circulated to the full court. No judge has re-
quested a vote on the suggestion for rehearing en
banc.

Therefore, the petition is denied.
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ENTERED BY ORDER OF THE COURT

CHuh S Hlegheng)

Kelly L. Stephens, Clerk
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Order of the United States District Court
for the Middle District of Tennessee

August 24, 2023
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

MOLLIE SLAYBAUGH and )
MICHAEL SLAYBAUGH,

Plaintiffs,

)
)
)
)
V. ) Case No.
) 3: 23-cv-00057
RUTHERFORD COUNTY, ) Judge Aleta A.
TENNESSEE, RUTHER- ) Trauger
FORD COUNTY SHERIFF’S )
DEPARTMENT, and THE )
TOWN OF )
)
)
)

SMYRNA, TENNESSEE,
Defendants.

ORDER

For the reasons set forth in the accompanying
Memorandum, the Motions to Dismiss the plaintiff’s
Complaint filed by the Town of Smyrna, Tennessee
(Doc. No. 14) and Rutherford County, Tennessee and
the Rutherford County Sheriff’s Department (Doc.
No. 21) are GRANTED, and this case is DISMISSED
without prejudice.

This 1s the final order in this action for purposes of
Federal Rule of Civil Procedure 58.

It is so ORDERED.
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ALETA A. TRAUGER
United States District Judge
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Appendix D

Memorandum of Order of the United States
District Court
for the Middle District of Tennessee

August 24, 2023
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

MOLLIE SLAYBAUGH and )
MICHAEL SLAYBAUGH,

Plaintiffs,

)
)
)
)
V. ) Case No.
) 3: 23-cv-00057
RUTHERFORD COUNTY, ) Judge Aleta A.
TENNESSEE, RUTHER- ) Trauger
FORD COUNTY SHERIFF’S )
DEPARTMENT, and THE )
TOWN OF )
)
)
)

SMYRNA, TENNESSEE,
Defendants.

MEMORANDUM

Plaintiffs Mollie Slaybaugh and Michael Slay-
baugh bring a Complaint (Doc. No. 1) asserting claims
both directly under the Fifth Amendment of the
United States Constitution and under 42 U.S.C. §
1983, based upon a violation of their rights pursuant
to the Takings Clause (Count I), and under article 1,
section 21 of the Tennessee Constitution (Count II).
Their claims are premised upon the substantial dam-
age inflicted on their home by law enforcement offic-
ers during the apprehension and arrest of their adult
son for homicide. Now before the court are the Mo-
tions to Dismiss the plaintiffs’ Complaint filed by (1)
defendant the Town of Smyrna, Tennessee (the
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“Town”) (Doc. No. 14) and (2) defendants Rutherford
County, Tennessee (“County”) and the Rutherford
County Sheriff’s Department (“RCSD”) (Doc. No. 21).
Foe the reasons set forth herein, the motions will be
granted.

I. BACKGROUND

According to the plaintiffs’ account of events as set
forth in the Complaint, which the court accepts as
true for purposes of the defendants’ Motions to Dis-
miss, the Slaybaughs are residents of Rutherford
County, Tennessee and the owners of a home located
in Smyrna, within Rutherford County. On January
23, 2022, Mollie Slaybaugh’s adult son, James Jack-
son Conn, who resided elsewhere, asked to visit her at
the plaintiffs’ home for a few days. Ms. Slaybaugh
agreed. Conn apparently entered the home at that
time. It appears that Mr. Slaybaugh was not at home.

Later that evening, while preparing for bed, Ms.
Slaybaugh noticed two police cars parked at her
neighbor’s house, and she opened her front door to
“check on her neighbor.” (Doc. No. 1 9§ 15.) She was
met at her front door by a police officer—with a drawn
gun—who instructed her to come out of the house. Ms.
Slaybaugh realized at this point that there were ap-
proximately twenty-five police cars from both the
Smyrna Police Department (“SPD”) and the RCSD
outside her house.

The police officers, using a loudspeaker, instructed
Conn to come out of the house with his hands in the
air. He refused to come out. Police officers denied Ms.
Slaybaugh’s request to go back into her house to try
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to convince him to come out. She was told that her son
was wanted for questioning in connection with a hom-
icide. This was the first time Ms. Slaybaugh had
heard anything about her son’s alleged involvement
in a murder.

Officers with the SPD and RCSD stayed outside
the house for several hours, while Ms. Slaybaugh
spent the night at her daughter’s house nearby. The
plaintiffs do not allege that any damage occurred to
their home during this window of time. Ms. Slay-
baugh walked back to her home early the next morn-
ing. She encountered a road block set up near her
house by law enforcement officers and learned that a
warrant for the arrest of her son had been issued.
Conn still had not come out of the house. Ms. Slay-
baugh again asked and was denied the opportunity to
speak to Conn to convince him to leave the house, and
she was not permitted to re-enter her home.

The plaintiffs do not provide a time frame for the
ensuing events, but they allege that, in the course of
executing the arrest warrant,! the police caused

1 The RCSD letter attached to the Complaint states that Ms.
Slaybaugh’s son, James Jackson Conn, was the subject of felony
arrest warrants for Aggravated Arson and First Degree Murder,
obtained by the Tennessee Bureau of Investigation (“TBI”) in
connection with their investigation of the murder of a Robertson
County Sheriff's Deputy. The TBI and SPD requested that the
RCSD Swat Team assist in Conn’s arrest due to the violent na-
ture of the charged crimes and fears that he was “still in posses-
sion of firearms.” (Doc. No. 1-2.) According to the RCSD, “[a]fter
multiple attempts over many hours to convince Mr. Conn to sur-
render..., deputies completed the arrest using the safest and
least intrusive means available to bring Mr. Conn into Custody,”
and did so “with minimal injury to Mr. Conn.” (Id.)
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extensive damage to the exterior and interior of the
plaintiffs’ home, including by firing approximately
thirty-five cannisters of tear gas into the house, which
resulted in the plaintiffs having to take the house
“down to the studs to repair the damage.” (Doc. No. 1
9 25.) “Cannisters of tear gas were lodged into the dry-
wall, flooring was burnt, and nearly-new furniture
was destroyed by the Defendants’ intentional actions.
. . . The entire house was in disarray, with windows
broken, door frames destroyed, doors ripped off the
frames, and glass and insulation scattered in several
rooms.” (Id. 9 26.) Photos of the home substantiate
this assertion. (See Doc. No. 1-1.)

After this incident, the plaintiffs requested that
the defendants compensate them for the cost of re-
pairing the damage to their home. The RCSD re-
sponded to the request in writing, denying “responsi-
bility for any damage to [the plaintiffs’] home.” (Doc.
No. 1-2.) The Town denied the request in a telephone
call. The plaintiffs allege that the cost of repairs, to
date, has been approximately $70,000.2

Based on these factual allegations, the plaintiffs
assert that the defendants “blew up [their] home for
public use.” (Doc. No. 1 4 27.) More specifically, they
claim that “[a]pprehending an individual accused of
perpetrating a homicide is in the public interest” and
that “destroying private property while doing so

2 The plaintiffs’ insurance carrier also denied coverage, citing
policy exclusions for damages caused by the “destruction . . . of
property by order of any governmental or civil authority” and for
the “discharge, dispersal, release or escape of any... gaseous...
irritant.” (Doc. No. 1-3, at 1.)
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constitutes a taking for public use,” the cost of which
should be “borne by the public, not innocent home-
owners who attempted to assist law enforcement.”
(Id. 9 35.) They assert that the defendants violated
their Fifth Amendment right to “just compensation”
for the taking of private property for public use when
they denied the plaintiffs’ requests for compensation.

The plaintiffs bring a claim for the violation of this
right directly under the Fifth Amendment as “self-ex-
ecuting,” but they also state a claim through 42 U.S.C.
§ 1983, based on violation of the same right. (Doc. No.
1 9 37.) In addition, they bring a parallel claim under
article 1, section 21 of the Tennessee Constitution.
(Id. 99 39-41.) They seek damages and attorney’s
fees.

The defendants responded to the Complaint by fil-
ing their Motions to Dismiss and supporting Memo-
randa of Law, which rely on Federal Rule of Civil Pro-
cedure 12(b)(6). (Doc. Nos. 14, 15, 21, 22.) The plain-
tiffs filed a consolidated Response to both motions
(Doc. No. 24), and the defendants filed separate Reply
briefs (Doc. Nos. 31, 32.) Following the completion of
briefing, the plaintiffs filed a Notice of Supplemental
Authority to bring to the court’s attention the Sixth
Circuit’s opinion in Knight v. Metropolitan Govern-
ment, 67 F.4th 816 (6th Cir. 2023), issued just over a
month after the plaintiffs filed their Response.3

3 The court finds that Knight, which decided what test to apply
in determining whether a city ordinance effected a taking under
the Fifth Amendment, is not remotely relevant to the present
dispute.
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II. LEGAL STANDARD

In ruling on a motion to dismiss under Rule
12(b)(6), the court must “construe the complaint in
the light most favorable to the plaintiff, accept all
well-pleaded factual allegations in the complaint as
true, and draw all reasonable inferences in favor of
the plaintiff.” Courtright v. City of Battle Creek, 839
F.3d 513, 518 (6th Cir. 2016). While Federal Rule of
Civil Procedure 8(a)(2) requires only that a complaint
contain “a short and plain statement of the claim,”
Fed. R. Civ. P. 8(a)(2), “[t]he factual allegations in the
complaint need to be sufficient to give notice to the
defendant as to what claims are alleged, and the
plaintiff must plead ‘sufficient factual matter’ to ren-
der the legal claim plausible, i.e., more than merely
possible.” Fritz v. Charter Twp. of Comstock, 592 F.3d
718, 722 (6th Cir. 2010) (quoting Ashcroft v. Igbal, 556
U.S. 662, 678 (2009)).

When presented with a Rule 12(b)(6) motion, the
court “may consider the Complaint and any exhibits
attached thereto, public records, items appearing in
the record of the case and exhibits attached to defend-
ant’s motion to dismiss so long as they are referred to
in the Complaint and are central to the claims con-
tained therein.” Bassett v. Nat’l Collegiate Athletic
Ass’n, 528 F.3d 426, 430 (6th Cir. 2008) (citing Amini
v. Oberlin Coll., 259 F.3d 493, 502 (6th Cir. 2001)).

I11. ANALYSIS

The Town argues in support of its motion that (1)
the plaintiffs’ claim under § 1983 must be dismissed,
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because the plaintiffs fail to allege that their damages
were caused by a specific “policy or custom” of the
Town, as required for municipal liability under § 1983
and Monell v. Department of Social Services, 436 U.S.
658 (1978); (2) the claim brought directly under the
Fifth Amendment must be dismissed, because prop-
erty damage caused by an exercise of police power is
not compensable as a Fifth Amendment “taking”; and
(3) the claim for the alleged violation of the Tennessee
Constitution must be dismissed, because Tennessee
does not recognize a private right of action for viola-
tions of the state Constitution. (Doc. No. 15.)

In addition to those arguments, the County and
the RCSD contend that, contrary to the plaintiffs’ as-
sertion, the Fifth Amendment is not “self-executing”
and that violations of it can only be brought through
§ 1983. (Doc. No. 22, at 2.) They also assert that the
claims against the RCSD must be dismissed, simply
because the RCSD is not an entity capable of being
sued. (Id. at 1, 7.)

A. The RCSD Is Not a Suable Entity

As the RCSD points out, the “federal district
courts in Tennessee have frequently and uniformly
held that police departments and sheriff's depart-
ments are not proper parties to a § 1983 suit.” Mathes
v. Metro. Gov't, No. 3:10-CV-0496, 2010 WL 3341889,
at *2 (M.D. Tenn. Aug. 25, 2010) (Trauger, J.) (collect-
ing cases); accord Campbell v. Cheatham Cty. Sheriff’s
Dep’t, 511 F. Supp. 3d 809, 82425 & n.12 (M.D. Tenn.
2021) (Crenshaw, C.d.) (dismissing the § 1983 claim
against the sheriff's department as redundant of the



4]1a

Appendix D
claim against the county, and also noting that sher-
iff’s departments “are not proper parties to a § 1983
suit”), aff'd, 47 F.4th 468 (6th Cir. 2022).4

Nor are sheriff’s departments proper defendants
for claims under Tennessee law. The Tennessee Code
delineates sheriffs’ responsibilities, Tenn. Code Ann.
§ 8-8-201, provides that sheriff’'s offices are to be
funded by county governing bodies, id. § 8-20-120, and
further provides that any person incurring an injury
“resulting from any act or failure to act on the part of
any deputy appointed by the sheriff may bring suit
against the county in which the sheriff serves,” id. §
8-8- 302(a) (emphasis added). The RCSD is listed on
Rutherford County’s website as a division within the
County. See https://rutherfordcountytn.gov/. The
plaintiffs have not pointed to any authority under
Tennessee law that would make the RCSD a proper
entity to be sued under state law.

The court concurs with the great weight of author-
ity, finding that the RCSD is not a suable entity under
§ 1983 or state law. That portion of the Motion to Dis-
miss filed by the RCSD and the County, therefore, will

4 The appeal in Campbell addressed only whether the deputy
whose motion for summary judgment was denied was entitled to
qualified immunity. To this court’s knowledge, the Sixth Circuit
has never expressly held that sheriff’s departments in Tennessee
are not government entities capable of being sued, but it has sug-
gested as much on several occasions, and it has confirmed that
when a plaintiff erroneously sues “a non-juridical police depart-
ment, the plaintiff often can easily fix this error by suing the city
or county that operates the department.” Lopez v. Foerster, No.
20-2258, 2022 WL 910575, at *6 (6th Cir. Mar. 29, 2022) (citing
Matthews v. Jones, 35 F.3d 1046, 1049 (6th Cir. 1994)).
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be granted. This conclusion has no practical effect,
however, as the claims against the RCSD are simply
redundant of, and subsumed by, the claims against
the County itself. Accord Campbell, 511 F. Supp. 3d
at 824.

B. Whether the Fifth Amendment Is
“Self-Executing”

The plaintiffs purport to bring their federal tak-
ings claim directly under the Fifth Amendment to the
United States Constitution, asserting that this
amendment is “self-executing.” (Doc. No. 1 9§ 37.) In
support of the proposition that the Fifth Amendment
1s self-executing, such that they would not need §
1983 to bring the claim, the plaintiffs cite Knick v.
Township of Scott, 139 S. Ct. 2162, 2171 (2019).
Knick, however, stands only for the proposition that a
property owner does not first have to exhaust state
court remedies—for instance, by bringing a state in-
verse condemnation proceeding—before pursuing re-
lief in federal courts for a taking without compensa-
tion. Rather, as the Court recognized, “the property
owner has suffered a violation of his Fifth Amend-
ment rights when the government takes his property
without just compensation, and therefore may bring
his claim in federal court under § 1983 at that time.”
Id. at 2168 (emphasis added) (overruling Williamson
Cty.. Reg’l Plan. Comm’n v. Hamilton Bank, 473 U.S.
172 (1985)). And the Sixth Circuit has “long held that
§ 1983 provides the exclusive remedy for constitu-
tional violations.” See, e.g., Foster v. Michigan, 573 F.
App’x 377, 391 (6th Cir. 2014) (citations omitted).
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In any event, the court has no need to resolve the
dispute regarding whether the Fifth Amendment is
self-executing, because Congress, with the passage of
§ 1983, provided a statutory mechanism for pursuing
claims for constitutional violations (including viola-
tions of the Fifth Amendment), and the plaintiffs here
have filed suit under § 1983. Thus, a conclusion that
the Fifth Amendment is self-executing would have no
practical effect on this litigation either, because the
plaintiffs have brought a single takings claim under
both the Fifth Amendment and § 1983. The court will
deem the claim to arise under § 1983.

C. The Plaintiffs Adequately Allege That
Their Injuries Were Caused by Municipal
Policies

A plaintiff raising a municipal liability claim un-
der § 1983 must demonstrate that the alleged federal
violation occurred because of a municipal policy or
custom. Monell v. Dep’t of Soc. Servs., 436 U.S. 658,
694 (1978). One of the ways a plaintiff can make a
showing of an illegal policy or custom is by “actions
taken by officials with final decision-making author-
ity.” Thomas v. City of Chattanooga, 398 F.3d 426, 429
(6th Cir. 2005); see also Burgess v. Fischer, 735 F.3d
462, 478 (6th Cir. 2013). A municipality “may not be
sued under § 1983 for an injury inflicted solely by its
employees or agents.” Monell, 436 U.S. at 694.

The Town and County both argue here that the
plaintiffs cannot bring a viable claim under § 1983,
because they fail to allege the “existence of an official
policy or custom that was the moving force behind any
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alleged constitutional violation.” (Doc. No. 22, at 10;
see also Doc. No. 15, at 6 (“Plaintiffs have failed to...
allege any specific ‘policy or custom’ through which
the Town caused harm.”).)

Neither municipal defendant attempts to identify
the alleged constitutional violation at issue here. The
Complaint, however, makes it clear that the chal-
lenged actions—the actions giving rise to the plain-
tiffs’ claims under the Fifth Amendment—are the
Town’s and County’s respective denials of the plain-
tiffs’ claim for compensation after agents for the mu-
nicipalities destroyed their home in the course of ef-
fecting Conn’s arrest. In other words, the plaintiffs do
not challenge the arrest or the right of the arresting
officers to take whatever actions were reasonably nec-
essary to effect the arrest of a dangerous fugitive.
They challenge the Town’s and County’s denial of re-
sponsibility for compensating the plaintiffs for the de-
struction caused during the course of executing the
arrest warrants. The RCSD’s denial letter was on
RCSD letterhead reflecting Sheriff Michael S. Fitz-
hugh’s name. It was signed by Captain Kyle Evans,
Staff Attorney, and states that the “RCS[D] denies re-
sponsibility for any damage to your home.” (Doc. No.
1-2.) This statement was clearly made by Evans in his
capacity as spokesperson for the RCSD and can only
be understood as communicating the RCSD’s—and
the County’s—official policy of not compensating indi-
viduals who claim damages to their home and prop-
erty incurred in the course of a lawful arrest. In other
words, the decision was apparently made by an “offi-
cial[] with final decision-making authority.” Thomas,
398 F.3d at 429. Although the Town’s response to a
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similar request was by telephone rather than in writ-
ing, the Complaint gives rise to the reasonable infer-
ence that the Town has a similar policy, similarly en-
forced by an individual with final decision-making au-
thority, that required the denial of the plaintiffs’ re-
quest for compensation.

In short, the Complaint adequately alleges that
the plaintiffs’ injury was directly caused by policies
attributable to the Town and the County.

D. Whether the Plaintiffs State a Colorable
Claim Under § 1983

The defendants argue that the plaintiffs’ takings
claim under § 1983 is subject to dismissal, because the
Fifth Amendment does not create a right to recovery
for property damage resulting from the exercise of po-
lice power—that is, in this case, from the execution of
a valid arrest warrant and the lawful arrest of a fugi-
tive reasonably believed to be armed and dangerous.

1. The Takings Clause

The Takings Clause of the Fifth Amendment, ap-
plicable to the states through the Fourteenth Amend-
ment, provides simply that “private property [shall
not] be taken for public use, without just compensa-
tion.” U.S. Const. amend. V. Historically, the Su-
preme Court has recognized that, “when the govern-
ment physically acquires private property for a public
use, the Takings Clause imposes a clear and categor-
ical obligation to provide the owner with just compen-
sation.” Cedar Point Nursery v. Hassid, 141 S. Ct.
2063, 2071 (2021) (citing Tahoe-Sierra Pres. Council,



46a

Appendix D

Inc. v. Tahoe Reg’l Plan. Agency, 535 U.S. 302, 322
(2002)). Obvious physical takings of the type that cat-
egorically require compensation occur, for example,
when the government uses the power of eminent do-
main to formally condemn a property, when it takes
physical possession of property without acquiring ti-
tle to it, or when it “occupies property—say, by recur-
ring flooding as a result of building a dam.” Id. (cita-
tions omitted). These types of takings are subject to a
“simple, per se rule: The government must pay for
what it takes.” Id.

A different standard applies to those situations in
which the government, rather than physically appro-
priating property, “instead imposes regulations that
restrict an owner’s ability to use his own property.”
Id. In these situations, the Court prescribes a differ-
ent standard, one that has continued to evolve. Id. (ci-
tations omitted). The Supreme Court recognizes that
not all restrictions on the use of property are “tak-
ings,” but that, if a regulation “goes too far it will be
recognized as a taking.” Id. (quoting Penn. Coal Co. v.
Mahon, 260 U.S. 393, 415 (1922)). To assess whether
a regulation on a property owner’s use of her own
property “goes too far,” courts continue to use the test
first developed in Penn Central Transportation Co. v.
City of New York, 438 U.S. 104 (1978), which requires
“palancing factors such as the economic impact of the
regulation, its interference with reasonable invest-
ment-backed expectation, and the character of the
government action.” Cedar Point, 141 S. Ct. at 2072
(citing Penn Cent., 438 U.S. at 124).
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In Cedar Point, the Court clarified that, although
1t has previously distinguished between “physical tak-
ings” and “regulatory takings,” the labels are mislead-
ing, because “[g]lovernment action that physically ap-
propriates property is no less a physical taking be-
cause it arises from a regulation.” Id. That is, the con-
trolling question is not whether the source of the tak-
ing is a statute or regulation. Instead, the “essential
question” is “whether the government has physically
taken property for itself or someone else—by what-
ever means—or has instead restricted a property
owner’s ability to use his own property.” Id. (citing Ta-
hoe-Sierra, 535 U.S. at 321-23). Applying that rule, it
found that the regulation at issue in that case—which
granted union organizers the right to “physically en-
ter and occupy the growers’ land for three hours per
day, 120 days per year” in order to solicit the growers’
employees to join the union—appropriated the land
owners’ right to exclude, which the Court recognized
as “one of the most treasured rights of property own-
ership.” Id. (internal quotation marks and citation
omitted). Because the regulation appropriated a right
inherent in property ownership, rather than restrict-
ing the land owners’ use of their own property, the
regulation effected a per se taking, akin to an ease-
ment or servitude, that required compensation, with-
out resort to Penn Central’s balancing test. Id. at
2073-74. The temporary nature of the physical inva-
sion permitted by the regulation did not make it less
a physical invasion; instead, the duration of the ap-
propriation “bears only on the amount of compensa-
tion” due. Id. at 274.
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In reaching this conclusion, the Court reiterated
some long-standing principles pertaining to property
rights, including that “property rights protected by
the Takings Clause are creatures of state law.” Id. at
2076 (citations omitted). And it denied that its hold-
ing would, as the dissent feared, “endanger a host of
state and federal government activities involving en-
try onto private property.” Id. at 2078. The Court spe-
cifically recognized that its holding had no bearing on
those “government-authorized physical invasions”
that are “consistent with longstanding background
limitations on property rights.” Id. at 2079. Such
“background limitations” include “traditional com-
mon law privileges to access private property,” such
as the common law privilege to “enter property to ef-
fect an arrest or enforce the criminal law under cer-
tain circumstances.” Id. (citing Restatement (Second)
of Torts §§ 204—-05 (1964))5. Further, the Court noted
that “government searches that are consistent with
the Fourth Amendment and state law cannot be said
to take any property right from landowners.” Id. (cit-
ing Camara v. Municipal Court, 387 U.S. 523, 538
(1967)).

2. The Parties’ Positions

Again, in this case, citing Pumpelly v. Green Bay
& Mississippi Canal Co., 80 U.S. (13 Wall) 166 (1871),

5 Section 204 of the Restatement recognizes that “[t]he privilege
to make an arrest for a criminal offense carries with it the priv-
ilege to enter land in the possession of another for the purpose of
making such an arrest, if the person sought to be arrested is on
the land or if the actor reasonably believes him to be there.” Sec-
tion 205 extends the privilege to certain other circumstances.
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the plaintiffs allege that “apprehending an individual
accused of perpetrating a homicide is in the public in-
terest, and destroying private property while doing so
constitutes a taking for public use” that is compensa-
ble under the Fifth Amendment. (Doc. No. 1 99 33,
35.) In support of their Motions to Dismiss, the de-
fendants argue that Cedar Point reaffirms that law
enforcement has the right to enter property to arrest
a suspect or to enforce criminal law without owing
compensation and, further, that such action does not
constitute a taking. The defendants also argue that
every federal appellate court confronted with the is-
sue, along with nearly every federal district court, has
held that the Fifth Amendment does not create a
cause of action for damage to property caused by law
enforcement in the course of apprehending a danger-
ous fugitive in accordance with the Fourth Amend-
ment. And the only authority to the contrary is a sin-
gle case from the Eastern District of Texas, Baker v.
City of McKinney, 601 F. Supp. 3d 124 (E.D. Tex.
2022).

In response, the plaintiffs rely heavily on Baker,
and they argue that the significant damage to their
home constitutes a per se taking that triggers their
right to compensation. While asserting that the tak-
ing is a per se taking for which just compensation is
due, they also argue that the Motions to Dismiss
should be denied, because “takings claims ‘turn on sit-
uation-specific factual inquiries’ that are ill-suited for
resolution at the motion-to-dismiss stage” (Doc. No.
24, at 7 (citing, among others, Ark. Game & Fish
Comm’n v. United States, 568 U.S. 23, 37 (2012); Penn
Cent. Transp., 438 U.S. at 124 (1978) (takings claims
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turn on “the particular circumstances” involved and
require “essentially ad hoc, factual inquiries”); Loretto
v. Teleprompter Manhattan CATV Corp., 458 U.S.
419, 425 (1982)). They also assert that (1) the Su-
preme Court has never embraced a categorical “police
power” exception to the Fifth Amendment; (2) Cedar
Point weighs in their favor, as the Supreme Court
acknowledged only a law enforcement privilege to en-
ter property to effect an arrest, not a privilege to de-
stroy the property in the process and that the case ac-
tually stands for the proposition that, to answer the
question of whether a taking occurred, courts should
not look to the source of the authority but to the effect
of the government action; and (3) none of the cases
cited by the defendants persuasively supports their
position. (Doc. No. 24, at 11-19.)

[143

In their Replies, the defendants point out that,
while the plaintiffs ask the court to apply the per se
rule that applies to physical takings, they simultane-
ously claim that dismissal is inappropriate because
the fact-intensive inquiry required for regulatory tak-
ings 1s necessary. (Doc. No. 32, at 1-2.) And they con-
tinue to argue that the weight of authority is in favor
of applying a categorical rule to claims like this one.

3. Discussion

Baker v. City of McKinney indeed involves a fac-
tual pattern similar to that presented here. There, a
homeowner’s daughter called the police department
to report that an armed fugitive had entered the
homeowner’s house with a teenage girl and requested
to hide his car in the garage. The daughter provided
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police with the code to enter the house and the garage
door opener. The police went to the home, where the
fugitive remained in hiding with the teenage girl. 571
F. Supp. 3d at 629. The fugitive eventually released
the girl, who told police that the fugitive had seven
firearms and refused to leave the house alive. Further
negotiations proved unsuccessful, so the police tried
to induce the fugitive to leave by deploying tear gas.
They eventually resorted to forcefully entering the
home with a “tank-like vehicle known as a Bear Cat,”
in the process of which they ran over the backyard
fence and broke down both the front and garage doors,
causing over $50,000 in damage. Id. at 629, 637. Once
inside, they discovered the fugitive had already taken
his own life. Id.

The homeowner filed suit against the City of
McKinney for violation of the Takings Clauses of the
United States and Texas Constitutions, alleging that
the police action had caused extensive damage to her
home. Among other arguments raised in support of its
Rule 12(b)(6) motion, the City maintained that the po-
lice action—a “legitimate exercise of the police
power’— did not constitute a compensable taking. Id.
at 635—-36. The plaintiff did not dispute that the police
department’s actions were a valid exercise of the
state’s police power. Instead, her position was that
“exercises of the police power are susceptible to a tak-
ings analysis.” Id. (alterations omitted).

The district court acknowledged that other circuits
“have foreclosed recovery under similar -circum-
stances” but nonetheless declined to adopt a categori-
cal rule to the effect that the “destruction of private
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property resulting from the exercise of valid police
power cannot constitute a Fifth Amendment Taking.”
Id. at 636. The court found that the Fifth Circuit and
the Supreme Court had both suggested that such ac-
tion “could amount to a taking.” Id. (citing John Corp.
v. City of Houston, 214 F.3d 573 (5th Cir. 2000);6 Lu-
cas v. S.C. Coastal Council, 505 U.S. 1003 (1992); and
Tahoe-Sierra, 535 U.S. at 342)). In particular, the
court noted that the Supreme Court in Tahoe-Sierra
cautioned against the “temptation to adopt what
amount to per se rules in either direction’ of the tak-
ings analysis.” Id. at 636 (quoting Tahoe-Sierra, 535

6 John Corp. involved allegations that a city demolished build-
ings owned by the plaintiffs without a legitimate public purpose
and without just compensation, with respect to which the plain-
tiffs brought claims under § 1983, asserting violations of their
rights under the Fifth, Eighth, and Fourteenth Amendments.
Under the law in effect at the time, the Fifth Circuit affirmed
the dismissal of the takings and procedural due process claims
as unripe, as the plaintiffs had not brought a state inverse con-
demnation action; affirmed the dismissal of the Eighth Amend-
ment claim as frivolous; but allowed the substantive due process
claim under the Fourteenth Amendment to proceed. John Corp.,
214 F.3d at 580-81, 585-86. Because the takings claim was un-
ripe, the court did not examine it closely, but it rejected the
plaintiffs’ arguments that they did not assert a takings claim,
because they did not allege that the City used the power of emi-
nent domain and instead relied on its police powers to destroy
their property. The court stated, “such a distinction between the
use of police powers and of eminent domain power, however, can-
not carry the day. The Supreme Court's entire ‘regulatory tak-
ings’ law is premised on the notion that a city’s exercise of its
police powers can go too far, and if it does, there has been a tak-
ing.” Id. at 578. This is the language the Eastern District of
Texas appears to have construed as implying that police officers’
destruction of property in the course of an arrest might consti-
tute a taking.
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U.S. at 342). The court found the Fifth Circuit’s and
Supreme Court’s “reasoning persuasive, particularly
at this stage of litigation where it construes allega-
tions in the light most favorable to [the plaintiff].” Id.
Concluding that the plaintiff had “plausibly alleged
[that] the City’s destruction of her home resulting
from the exercise of its police power could amount to
a taking” and that the City’s refusal to compensate
her for that damage “plausibly amounts to a Fifth
Amendment violation,” the court denied the City’s
motion to dismiss. Id. at 637.

As previously noted, the plaintiffs here rely heav-
1ly on Baker. They recognize that it is an outlier, but
they contend that it is the only factually on-point case
1ssued post-Cedar Point Nursery and that its cautious
approach is called for here, where the determination
of “whether a government’s behavior... rises to the
level of a ‘physical appropriation[]’ that is per se com-
pensable requires a fact-specific inquiry.” (Doc. No.
24, at 8.) The court, however, is not persuaded that a
“fact-specific inquiry” is necessary where, on a motion
to dismiss, the court presumes the truth of the plain-
tiffs” allegations in the Complaint. The question pre-
sented 1s one of law: whether the facts as alleged by
the plaintiffs give rise to a viable claim under the Tak-
ings Clause of the Fifth Amendment. The plaintiffs
themselves do not contend that the destruction of
their property was a regulatory taking of the type that
requires Penn Central’s balancing test (as was also in-
volved in Tahoe-Sierra). Rather, they claim a per se
taking that requires compensation without any such
balancing. Nothing in Cedar Point, however, suggests
that the government action in this case constitutes a
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taking. Rather, as set forth above, Cedar Point ex-
pressly recognized that law enforcement officers enjoy
a common law “privilege to enter property to effect an
arrest or enforce the criminal law” and that, because
property owners “traditionally had no right to exclude
an official engaged in a reasonable search, govern-
ment searches that are consistent with the Fourth
Amendment and state law cannot be said to take any
property right from landowners.” Cedar Point
Nursery, 141 S. Ct. at 2079. In other words, such ac-
tions are not “takings.”

The federal appellate courts that have considered
similar situations have uniformly concluded as much.
For instance, in Lech v. Jackson, 791 F. App’x 711
(10th Cir. 2019), cert. denied, 141 S. Ct. 160 (2020),
the plaintiffs’ home was effectively destroyed during
police officers’ apprehension and arrest of an armed
and dangerous criminal suspect who had broken into
the home 1n order to evade capture. In the course of
the nineteen-hour standoff between police and the
suspect, including hours of attempts to negotiate, the
police officers used “increasingly aggressive tactics”
that ultimately rendered the home uninhabitable. Id.
at 713. The city offered to help the plaintiffs with
“temporary living expenses” while they demolished
and rebuilt their home but otherwise denied liability
and declined to provide further compensation. Id. The
plaintiffs brought suit, asserting that the defend-
ants—individual police officers and the city—violated
their rights under the Fifth Amendment when they
destroyed the plaintiffs’ home without just compensa-
tion.



55a

Appendix D

The district court granted summary judgment in
favor of the defendants, distinguishing between the
state’s power under eminent domain to take private
property for public use and its “police power, which
allows [it] to regulate private property for the protec-
tion of public health, safety, and welfare,” and holding
that the exercise of the latter never triggers the re-
quirement of just compensation under the Fifth
Amendment. Id. at 714. The court also found that the
apprehension of a criminal suspect fell within the
scope of the state’s police powers such that no taking
occurred. Id.

On appeal, the plaintiffs took issue with the dis-
trict court’s conclusion that the exercise of a state’s
police power can never constitute a taking for pur-
poses of the Fifth Amendment. They argued, much
like the plaintiffs here, that the police officers’ intru-
sion upon the plaintiffs’ property and destruction of
their home constituted a physical appropriation of
their property and that any such “physical appropria-
tion of [private] property by the government—
whether committed pursuant to the power of eminent
domain or the police power—gives rise to a per se tak-
ing and thus requires compensation under the Tak-
ings Clause.” Id. at 715 (internal quotation marks
omitted).

The Tenth Circuit rejected this argument, noting
that at least three other circuit courts and the Court
of Federal Claims had “expressly relied on the distinc-
tion between the state’s police power and the power of
eminent domain in cases involving the government’s
direct physical interference with private property.”
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Id. (citing AmeriSource Corp. v. United States, 525
F.3d 1149, 1150, 1153-54 (Fed. Cir. 2008) (holding
that no taking occurred where the government physi-
cally seized (and ultimately “rendered worthless”) the
plaintiff’s pharmaceuticals “in connection with [a
criminal] investigation” because “the government
seized the pharmaceuticals in order to enforce crimi-
nal laws”—an action the court found to fall well
“within the bounds of the police power” (citing Bennis
v. Michigan, 516 U.S. 442, 44344, 452-53 (1996)));
Zitter v. Petruccelli, 744 F. App’x 90, 93, 96 (3d Cir.
2018) (relying on the distinction between the power of
eminent domain and police power to hold that no tak-
ing occurred when officials physically seized plain-
tiff's oysters and oyster-farming equipment (citing
Bennis, 516 U.S. at 452)); Johnson v. Manitowoc Cty.,
635 F.3d 331, 333-34, 336 (7th Cir. 2011) (relying on
the distinction between the power of eminent domain
and police power to hold that no taking occurred
where authorities physically damaged plaintiff’s
home (citing Bennis, 516 U.S. at 452)); Bachmann v.
United States, 134 Fed. Cl. 694, 696 (Fed. Cl. 2017)
(holding that, “[w]hen private property is damaged in-
cident to the exercise of the police power, such dam-
age”’—even when physical in nature—"is not a taking
for the public use, because the property has not been
altered or turned over for public benefit” (citing Nat’l
Bd. of Young Men’s Christian Ass’ns v. United States,
395 U.S. 85, 92-93 (1969))).

The Tenth Circuit also observed that, although the
Supreme Court has never directly confronted the
question, it implicitly recognized such a distinction in
Bennis, when it rejected the plaintiff’s Takings Clause
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claim arising from the state’s forfeiture of a vehicle in
which a crime had been committed, without requiring
the state to compensate the plaintiff, who shared own-
ership of the car and was not implicated in criminal
activity. In Bennis, the Court reasoned that, when the
state acquires property “under the exercise of govern-
mental authority other than the power of eminent do-
main,” the government is not “required to compensate
the owner for [that] property.” Lech, 791 F. App’x at
716 (quoting Bennis, 516 U.S. at 44344, 453-54) (al-
terations added by Tenth Circuit). And the Tenth Cir-
cuit itself had previously recognized the distinction,
when it held that the plaintiff failed to establish a
Takings Clause violation where federal agents physi-
cally damaged the plaintiff’s property—tearing out
door jambs and removing pieces of interior trim—
while executing a search warrant. Id. at 716—17 (cit-
ing Lawmaster v. Ward, 125 F.3d 1341, 1344— 46,
1351 (10th Cir. 1997)).

In Light of this “persuasive authority,” the Tenth
Circuit rejected the plaintiffs’ argument that it should
“disregard the distinction between the police power
and the power of eminent domain.” Id. at 717. The
court agreed with the plaintiffs that the apprehension
of a criminal suspect clearly was for the benefit of the
public as a whole, and it acknowledged the unfairness
of requiring the plaintiffs to bear the costs of the ap-
prehension when they bore no fault in the criminal
suspect’s decision to take refuge in their home. None-
theless, relying on Supreme Court and Circuit Court
precedent, the court held that, “when the state acts to
preserve the ‘safety of the public,” the state ‘is not,
and, consistent[] with the existence and safety of
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organized society, cannot be, burdened with the con-
dition that the state must compensate [affected prop-
erty owners] for pecuniary losses they may sustain’ in
the process.” Id. (quoting Mugler v. Kansas, 123 U.S.
623, 669 (1887)) (alterations added by Tenth Circuit).
The court applied a categorical rule: “when the state
acts pursuant to its police power, . . . its actions do not
constitute a taking for purposes of the Takings
Clause,” and this distinction “remains dispositive in
cases that . . . involve direct physical appropriation or
invasion of private property.” Id.

The court then moved on to consider whether the
defendants had acted pursuant to the state’s police
power in that case, and it found that they had. The
court recognized that the “contours of the police power
are difficult to discern” but concluded that the essen-
tial question was whether the state “control[led] the
use of property by the owner for the public good,” as
opposed to taking the property “for public use.” Id. at
718. In considering that issue, the court examined in
some detail the Federal Claims Court’s decision in
Bachmann, under facts nearly identical to those at is-
sue in Lech (and here). In that case, the court rejected
the plaintiffs’ argument that law enforcement officials
take private property for “public use” when they dam-
age private property in the process of enforcing crim-
mal law. Bachmann, 134 Fed. Cl. at 695. The court
reasoned that the U.S. Marshals Service damaged
plaintiffs’ property while “us[ing] perhaps the most
traditional function of the police power: entering
property to effectuate an arrest or a seizure.” Id. at
697. Thus, the plaintiffs did not suffer “a taking of
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their property for public use,” and their Fifth Amend-
ment claim failed as a result. Id. at 698.

Relying on Bachmann, the court in Lech further
rejected any potential distinction between “(1) cases
in which ‘law enforcement officials seize and retain
[personal] property as the suspected instrumentality
or evidence of a crime’ and (2) cases in which govern-
ment officials inflict damage to real property that is
‘incidental to the exercise of the police power.” Lech,
791 F. App’x at 718 (quoting Bachmann, 134 Fed. Cl.
at 696-98). Rejecting the plaintiffs’ argument that the
police power did not encompass “the destruction of an
entire home in furtherance of apprehending an unco-
operative suspect,” the court found that the plaintiffs’
home, like that in Bachmann, “had become instru-
mental to criminal activity—it was serving as a
hideout for a fugitive.” Id. (citation and internal quo-
tation marks omitted).

Thus, the court concluded, “the damage caused in
the course of arresting a fugitive on plaintiffs’ prop-
erty was not a taking for public use, but rather it was
an exercise of the police power.” Id. (citation omitted).

The court also rejected the plaintiffs’ argument
that the police power was limited to the power to es-
tablish laws and did not extend to the power to en-
force them, finding that caselaw supported the con-
clusion that “[t]he government’s seizure of property to
enforce criminal laws is a traditional exercise of the
police power that does not constitute a ‘public use.”
Id. at 719 (quoting AmeriSource Corp., 525 F.3d at
1153) (emphasis added by Tenth Circuit). The court
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also rejected the plaintiffs’ assertion that the police
power did not extend to the seizure of property from
mnocent owners. See id. (“[S]o long as the govern-
ment's exercise of authority was pursuant to some
power other than eminent domain, then the plaintiff
has failed to state a claim for compensation under the
Fifth Amendment. The innocence of the property
owner does not factor into the determination.” (quot-
ing AmeriSource Corp., 525 F.3d at 1154-55 (citing
Bennis, 516 U.S. at 453))).

And finally, the court rejected the plaintiffs’ con-
tention that extending the police power broadly
enough to cover the destruction of property as oc-
curred in that case would effectively give the govern-
ment carte blanche to destroy property with impunity.
The court found that this argument “overlooks other
limits placed on the police power,” including the limits
imposed by the Due Process Clause as well as state
tort law. Id. (citations omitted).

The court finds the analysis in Lech to be persua-
sive, and it addresses all of the plaintiffs’ arguments
in this case (and more). While this area of the law con-
tinues to develop, the court finds it noteworthy that
neither the Supreme Court nor any federal Court of
Appeals has ever held that property damage incurred
in the course of executing a valid arrest warrant im-
plicates the Fifth Amendment. Indeed, the Sixth Cir-
cuit, while not addressing the question directly, has
observed that the “weight of authority holds that
claims emanating from the use of police power are ex-
cluded from review under the Takings Clause.” Os-
tipow v. Federspiel, 824 F. App’x 336, 342 (6th Cir.
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2020). In that case, police officers found marijuana
growing in a house owned by the plaintiffs but occu-
pied by their son. They seized items connected to drug
manufacturing and pursued civil forfeiture against
those items and the house itself. The plaintiffs spent
the next eight years asserting their right to the seized
property, ultimately obtaining a favorable judgment.
When the judgment was not satisfied immediately,
they filed suit in federal court, asserting myriad
claims, including a taking claim under the Fifth
Amendment. Id. at 338, 339. The court affirmed dis-
missal of this claim, though it observed that, at first
blush, the plaintiffs’ description of their claim “has
the feel of a taking. The government came to their
home, took their property, sold it, and have yet to
compensate [them].” Id. at 341. On “closer inspec-
tion,” however, “their claims do not quite match up
with traditional Takings Clause jurisprudence.” Id.
As the court explained:

Governments seize property for different reasons,
utilizing different theories of power. When a gov-
ernment commits a taking for public use, it does so
under its civil, eminent domain powers...

Governments also seize property utilizing their po-
lice powers, which are criminal in nature. Indeed,
it is well settled that a state’s seizing and retain-
ing property as part of a criminal investigation is
not a “taking” for a “public purpose” under the
Fifth Amendment, and thus does not give rise to a
claim for just compensation.
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Indeed, several circuits have concluded that the
use of police power to lawfully seize and retain
property categorically bars a Takings Clause
claim.

So too here.

Id. at 341-42 (citing, among others, United States
v. Droganes, 728 F.3d 580, 591 (6th Cir. 2013); Bennis,
516 U.S. at 452-53; AmeriSource Corp., 525 F.3d at
1155; Lech, 791 F. App’x at 717).

In sum, the weight of authority indicates that
claims based on damages caused by the exercise of po-
lice power in the course of enforcing criminal laws do
not provide a basis for taking claims under the Fifth
Amendment. At the same time, however, several
courts have found that plaintiffs have stated viable
claims under the Fourth Amendment, where the ex-
ercise of police power was allegedly unreasonable or
out of proportion to the suspected crimes. For in-
stance, in Denby v. City of Casa Grande, the court
summarily dismissed the plaintiffs’ Fifth Amendment
claim arising from police officers’ near destruction of
their home in the course of apprehending a suspect,
on the basis that the “Takings Clause does not apply
when property is retained or damaged as the result of
the government’s exercise of its authority pursuant to
some power other than the power of eminent domain.”
No. CV-17-00119-PHX-SPL, 2018 WL 1586650, at *3
(D. Ariz. Mar. 31, 2018) (quoting AmeriSource Corp.,
525 F.3d at 1154). In later proceedings, however, the
court denied the defendants’ motion for summary
judgment on the plaintiffs’ Fourth Amendment claim
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arising from the same event, finding material factual
disputes as to the reasonableness of the police officers’
intrusion and the amount of force used. Denby v. City
of Casa Grande, No. CV-17-00119- PHX-SPL, 2023
WL 2787759 (D. Ariz. Apr. 5, 2023). In that case, the
Iintrusion was great, and there were material factual
disputes as to the reasonableness of the police officers’
belief that the suspect was inside the home (it was
later discovered that he had been hiding under a tarp
outside the home during the entire operation), as to
whether police reasonably believed the suspect was
armed and dangerous, and as to whether the destruc-
tion was either necessary or in line with the degree of
risk posed by the suspect. The court recognized that,
while officers executing a search warrant must occa-
sionally “damage property in order to perform their
duty,” it was well established that “unnecessarily de-
structive behavior, beyond that necessary to execute
a warrant effectively,” may sometimes amount to a
Fourth Amendment violation.” Id. at *3 (citations
omitted).

Likewise, in Lawmaster v. Ward, the Tenth Cir-
cuit found that the plaintiff’s allegations that police
officers left a pistol submerged in the dog’s water bowl
and spread cigar and cigarette ashes throughout his
home and bedding in the course of executing a search
of the plaintiff’'s home were sufficient to state a claim
under the Fourth Amendment. 125 F.3d at 1349. Not-
ing that “whether an officer’s conduct is reasonable is
a highly fact-dependent inquiry that can only be de-
termined on a case-by-case basis,” the court was “un-
able to hold the Agents’ conduct . . . was reasonably
necessary to carry out the warrant’s purpose to search
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for and seize a machine gun and parts.” Id. at 1349—
50. At the same time, however, the court found that
the plaintiff did not allege a taking, even assuming
the officers’ conduct was unreasonable. Id. at 1351;
see also Johnson v. Manitowoc Cty., 635 F.3d at 336
(categorically rejecting the plaintiffs’ Fifth Amend-
ment claim based on police officers’ destruction of his
home in executing a search warrant associated with a
murder investigation in which the plaintiff’s tenant
was a suspect on the basis that the “Takings Clause
does not apply when property is retained or damaged
as the result of the government’s exercise of its au-
thority pursuant to some power other than the power
of eminent domain” (citing AmeriSource Corp., 525
F.3d at 1154, and Bennis, 516 U.S. at 452) but ana-
lyzing the plaintiffs’ Fourth Amendment claim under
a reasonableness standard).

In this case, the plaintiffs do not allege that police
officers acted unreasonably or exceeded their author-
ity in executing the arrest warrants and apprehend-
ing Conn. They make no attempt, that is, to state a
claim under the Fourth Amendment or under state
common law for trespass, which is an option if police
exceed the scope of their privilege to enter property.?

7Comment g to § 204 of the Restatement (Second) of Torts states
that, although law enforcement officials have a privilege to enter
land for the purpose of making an arrest, they may be liable for
“Intentionally or negligently do[ing] unnecessary harm to the oc-
cupants of the land or to the land or to chattels there” in the
process. (Emphasis added.) The Restatement also provides that
a person privileged to enter land to effect a valid arrest has an
ancillary privilege to “to break and enter a fence, or other enclo-
sure or a dwelling, if it is reasonably necessary, or is reasonably
believed by the actor to be necessary, to accomplish the purpose
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Based on all of the authority referenced above, as un-
fair as it seems, the court finds that the police officers’
act of apprehending Conn, in the course of which they
damaged the plaintiffs’ home, constituted a valid use
of their police power and it did not constitute a taking,
for purposes of the Fifth Amendment. Because no tak-
ing occurred, the defendants had no responsibility to
compensate the plaintiffs. The plaintiffs’ claims under
the Fifth Amendment and § 1983, therefore, will be
dismissed.

E. The Claim Under the Tennessee Constitu-
tion

Article 1, section 21 of the Tennessee Constitution
states “[t]hat no man’s . . . property [shall be] taken,
or applied to public use, . . . without just compensation
being made therefor.” The Tennessee Supreme Court
has construed article 1, section 21 of the Tennessee
Constitution as offering protections co-extensive with
those of the Takings Clause in the Fifth Amendment.
Phillips v. Montgomery Cty., 442 S.W.3d 233, 244
(Tenn. 2014).8 Thus, irrespective of whether, as the

of the privilege.” Restatement (Second) of Torts § 213 (emphasis
added).

8 In Phillips, the Tennessee Supreme Court expressly distin-
guished Tennessee and the “overwhelming majority of states”
that have “used the analytical framework developed by the
United States Supreme Court when adjudicating regulatory tak-
ings claims” from those states that have “interpreted comparable
provisions in their own state constitutions” as providing broader
protection than the United States Constitution, for example, by
requiring “compensation for property ‘damaged’ as well as
‘taken.” Phillips, 442 S.W.3d at 240 & n.10 (citing opinions from
the Supreme Courts of Alaska, Louisiana, Mississippi, and
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defendants argue, the plaintiffs may not bring a claim
directly under the Tennessee Constitution, the claim
1s subject to dismissal on the merits, for the same rea-
son that their claims under the Takings Clause of the
Fifth Amendment are subject to dismissal.

IV. CONCLUSION

For the reasons set forth herein, the court will
grant the Motions to Dismiss (Doc. Nos. 14, 21). An
appropriate Order is filed herewith.

Aot Fmep——

ALETA A. TRAUGER
United States District Judge

South Dakota construing those states’ Constitutional takings
provisions). It has also noted that “Article I, section 21 of the
Tennessee Constitution is limited to ‘property taken’ and does
not contain a ‘damaging’ clause.” Edwards v. Hallsdale-Powell
Util. Dist. Knox Cty., 115 S.W.3d 461, 466 (Tenn. 2003).



