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I. INTRODUCTION

Pursuant to Federal Rule of Appellate Procedure 21 and Circuit Rule 21-1,

._Petitiorier' Goldﬂn'g_e_r Coin & Bullion, Inc. (“GCB”) hereby petitions this Court for

extraofcﬁnary relief By way of writ of mandamus vacating the district court’s order
disqualifying GCB counsel from serving as counsel of record for defendant GCB
in_ the pending criminal proceedings. The district court’s disqualiﬁgati'on order
violates GCB’s Sixth Amendment right to counsel. Extraordinary relief is
necessary because the governrﬁent seized all of GCB’s assets -at the outset of this
case leaving GCB without sufficient assets to retain alternate counsel. In addition
to disqualifying GCB’s counsel,-the district cou.rt_ refused to hear GCB’s Rule 41
motion for the return of assets to pay attorney’s fees and other emergency
expenses. As a-corporation, GCB cannot appear pro se or qualify for CJA
appointed counsel. Unless extraordinary relief is granted, GCB will not be able to
appear in the criminal proceedings below to assert defenses to the pending crifninal

charges, and will have no .ability to prosecute a direct appeal from the inevitable

conviction that will soon be entered by default. -

The basis for the district court’s disqualification order is the district court’s
finding that there is a potential conflict of interest arising from GCB’s counsel’s
prior ‘represeﬁtation of two unindicted GCB employees during proffer sessions

with the government. Neither of these employees is a defendant in this case and,

-



-

prior to representing the employees at the proffer sessions, GCB counsel obtained

affirmative representations from the government that neither employee was a target
of the government’s investigation. Approximately ten days after the proffer
sessions and-approximatel}} two weeks before trial, the government sent target

letters to the employees at issue, and then promptly moved the district court for an

- order disqualifying GCB’s counsel. .The district court granted the government’s

disqualification motion without conducting any waiver colloquies with the
employees despite GCB’s repeated request. After the district court disqualified

GCB counsel, the government promptly filed a proposed order denying GCB’s

. pending Rule 41 motion without a hearing. Consequently, GCB is presently

unrepresented in the criminal proceedings bélow, cannot be heard on the pending
Rule 41 motion to argue that GCB’s assets were seized without a warrant and are
not alleged to be forfeitable, and is headed directly to automatic conviction by

default. Extraordinary reljéf 1S necessary.

II. FACTS UNDERLYING THIS PETITION

A. Procedural Overvigw of Case
On February 26, 2008, a federal grand jury returned a two-page, sealed
indicrment charging GCB and its President, James Fayed, with a single count of .

operating an unlicensed money remitting business in violation of 18 U.S.C. -
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§ 1960(a) and (b). (.Exhjbit C; Petition 63).! Th.e indictment was unsealed on
August 1, 2008. (Exhibit H, CR 14; Petition 100). James Fayed was arrested on
August 1, 2008, and on that date federal agents entered GCB’s business premises
and remainéd"'c")r‘l site until August 8, 2008. (SER 82;In Camera Submission,
Declaration of James W. Spertus (“Spertus Decl.”) §§ 6-8). On August 7, 2008,
agents obtained a search warrant for GCB’s f)remises and seized over $4 million in
gold bullion that was not authorized by the warrant to be seized. (SER 73-74; SER
86-92; SER 94-129). On_Septémber 15, 2008, the loWer court dismissed co-
defenda’nt James Fayed on the government’s motion, leaving GCB as the only .
defendant. (Exhibit H, CR 59; Petition 105). |

GCB’s counsel represented GCB in the criminal proceedings since GCB’s
arraignment on August 18, 2008, until his dista]iﬁcation by the district court on
October 26, 2008. (Exhibit H, CR 29; Petition 102; Exhibit A; Petition 33). Trial
was set for November 4, 2008, but on October 21, 2008, the day after the lower

court disqualified GCB counsel, the government asked the district court to vacate

- the November 4, _2008 trial date and continue the trial to December 9, 2008.

(Exhibit H, CR 62; Petition 106). On October 24, 2008, the district court granted

! “Exhibits” refers to the documents appended to this Petition, and each Exhibit citation is
followed by the Petition page number for the citation. "CR" refers to the Clerk's Record attached
as Exhibit H, and is followed by the document control number. "RT" refers to the Reporter's
Transcript attached as Exhibit B, and is followed by the applicable page and line references.

“SER" refers to the separately filed Sealed Excerpt of Record, and is followed by page
references.
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the government’s request. (Exhibit H, CR 88; Petition 109; Exhibit G; Petition
p-90). GCB could not oppose the government’s request for a trial continuance

because GCB was unrepresented. (Id.)

B. GBC’s Counsel’s Representation of GCB Emnlov_ees

Through his representation of GCB, GCB’s counsel represented two GCB
employees at proffer sessions requested by the government. Prior to the proffer
sessions, the government affirmatively informed GCB’s counsel that the
employees were not targets of the government’s investigétion, and the government
granted letter immunity to each employee prior to each proffer. (SER 31-32; GCB
Response to Gov. Conﬂiét Br. (“Response”) pp- 2-3).

On Friday, September 12, 2008, more than a week after the proffer sessions
and immediately before the final pfe-trial status conferred scheduled for September -
15, 2008, the government issqed “target” letters to the two employees. (SER 5;
Gov. Conflict Brief, p.2). Upon receiving the target letters, GCB’s counsel
immediately informed the GCB employees that he could no longer represent them.

(SER 60-61; In Camera Submission, pp. 1-2).

C. The Government’s Motion To Disqualify GCB Counsel
On September 24, 2008, the government filed a motion to disqualify GCB’s
counsel on the ground that, through his representation of the employees during

their prdffer,session,s, GCB counsel became privy to confidential information.
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(SER 1). The government initially characterized the conflict és a “possible”
conflict of interest between GCB and the employees, but in subsequent briefing the
government transformed its élaim to state that there was “an acmél conﬁct of
interest,” although the facts had not changed. (Compare SER 10:18 with SER
45:19; Compare Gov. Conflicts Brief, p.7:18 with Gov. Reply Brief, p.19). On
October 1, 2008, GCB filed its Response, and on October 6, 2008, GCB received
permission tolﬁle in-camera a supplemental brief disclosing to the district court
factors that would bear on the court’s analysis, such as defense strategy, that wefe_-
not appropriate to disclose to the government. (SER 55-82). From this in cainera
submission, the district court could readily determine that there’is no adversity
between GCB’s defenses and the potential defenses of the unindicted employeeé'
who received target letters from the government.

In its in camera submiSsioﬁ and at the October 20, 2008, hearing on the
conflict issues, GCB urged the district court to engage in the rcquired waiver
colloquies with the GCB employees to determine whether the employees would o

knowingly and intelligently waive any potential conflicts of interest the target

~ letters may have created. (Exhibit B; RT 5:5-6:1, 7:24-9:8; Petition pp.44-45, pp.

46-48). GCB also urged the district court to grant GCB’s Rule 41 motion so GCB'
could pay for the employees to hire counsel of their choice to advise them in

connection with the préposed waiver colloquies. (SER 68-72; Response, pp. 9-13).

5



D. The Rule 41 Motion

The same day that the government moved to disqualify GCB counsel,
September 24, 2008, GCB filed a motioﬁ pursuant to Fed. R. Crim. P. 41(g)
seeking the return of assets t_o enable GCB to retain separate coﬁnsel for the
empioyees and to properly fund its own defense. (Exhibit D; Petition 66 ;‘Exhibit
H, CR 65; Petition 107). The Rule 41 Mo'_tion was noticed for hearing on October
27, 2008, but, concurrently with the Rule 41 Motion, GCB filed an ex parte
application to hear the Motion on shortened time éince the diétrict court had
granted the government’s request to hear fhe conflicts motion on shortened time.
(Exhibit H, CR 66; f’etition 107). Although the district court had granted the
govérnment’s request to hear the conflicts motion on shortened time, the district
court denied GCB’s ex parte request to ‘here the Rule 41 Motion on shortened time.
(Exhibit H, CR 68; Petitioﬁ 1 Q7). Consequently, the government’s opposition to
the Rule 41 motion would nonﬁally have been due on October 14, 2008, Because
October 13, 2008 was a court holiday. At the October 6, 2008, hearing, the district
court agreed to hear the Rule 41 Motion on chober 20, 2008 becau;se the distript'
court was.not available to hear the Motion on October 27, 2008. Thé :
government’s opposition to the Rule 41 Motion was due on October 14, 2008 at
the latest. The government failed to oppose the Motion. On Friday, October 17,

- 2008, the government filed a three-page document stating that it reserved the right



to oppose the motion in the future. (Exhibit E; Petition pp. 83-87). At the October

20, 2008, hearing, the district court refused to allow GCB’s counsel to argue the

‘Rule 41 Motion. On October 21, 2008, the day after GCB counlsel was disqualified

at the October 20, 2008 hearing, the government filed a proposed order denying the
Rule 41 Motion without a hearing. (Exhibit F; Petition 88; Exhibit B, RT pp. 6:8-

11:10; Petition 45-50).

E. The District Court’s Disqualification Order

On Octofner 20, 2008, which was the final status conference before the |
pending November 4, 2008 trial date, the distri.ct court heard argument ‘on the
government’s Conflicts Motion. (Exhibit B; Petition 39; Exhibit H, CR 85;
Petition 108). At the hearing, the district court made clear that it would refuse to
engage the employeés in any waiver colloquiés, would refuse to address GCB’s
pending Rule 41 motion, and would disqualify GCB counsél from this case.
(Exhibit B; Petition 39). The district court then issued the written order
disqualifying GCB counsel that underlies this Petition. (Exhibit A; Petition 34 (the
“Diéqualiﬁc;ation Order”)). |

Iﬁ the Disqualification Order, the district court ruled GCB’s counsel_ coulci
not concurrently represent GCB and the employees because “a serious potential for -
conflict exists,” given the possibility that the employees may be charged with

wrongdoing or be asked to be witnesses for the government against GCB.
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(Exhibit A, p. 3; Petition 36). Although GCB counsel had stopped representing the
employees immediately upon receiving the target letters on September 12, 2008,
the district court nonetheless ruled .that even if GCB counsel withdrew from his
representation of the employees “his ability to effectively represent GCB may be
comprdmised by his previous representation of the employees.” (Exhibit A, p. 3

_ (emphasis added) ; Petition 36?. According to the court, GCB counsel “may have
learned conﬁdentia’i information about each employee’s role” during the prqffer
sessions, which information “could impede his cross-examination of Brooks and

| Layton (if called as government witnesses) because he owed them a duty of
conﬁdentialify. (Exhibit A, p. 3 (emphasis added) ; Petition 36). In addition, the
district court reasoned that GCB counsel’s “duty of loyalty tho his former clients
would prevent Spertus not only from disclosing Brooks’ and Layton’s confidences,
but from using those confidences in any way to the detriment of his former

-~ clients.” (Exhibit A, p. 4; Petition 37).

Sigmﬁcantly, the lower court .di'd not find that GCB counsel actually learned
any confidential information from the employees. Rather, the district court
“presume[d]” the employees disélosed conﬁdential infpi'mation to GCB counsel @
given his representation of them in a matter “substantially related” to his

representation of GCB. (Exhibit A, p. 4; Petition 37).



Based on the district court’s presumption that the employees had disclosed
confidential information to GCB counsel that could be used against them, the
district court held that GCB counsel’s “former representation of the employees will
disqualify him from continuing to represent GCB if their interests are adver_se.”
(Exhibit A, p. 5 (emphasis added) ; Petition 38). However, the district court made
no finding that there was any actual adversity between GCB and its employees,
and refused to engage the employees in any waiver colloquies as requested by
GCB. Rather, the district court concluded only that “[t}he iﬁtérests of Brooks and
Layton may well be adverse to those of GCB - for instance, the government might
offer the employees immunity or a plea deal in éxchange for testifying against
GCB.” (Exhibit A, p. 5 (cmphésis added) ; P¢tition 38). The. district court furth‘er'_
stated that “[i]f Brooks or Layton are called as government witnesses” against |
GCB, “Spertus duty of loyalty to his former clients might hinder his ability to
effectively cross-examine them and “if they are indicted, [the]r] defenses mi _g]ic
involve finger-pointing at others within GCB.” (Exh1b1t A, p. 5 (emphasis added) ;

2

Petmon 38).
Despite refusing to engage the employees in waiver colloquies, the district
court nonetheless noted in the Disqualification Order that the “representation of a

criminal defendant by counsel with an actual conflict of interest” may constitute a

Constitutional violation “when there is no valid waiver of the right to independent



- counsel.” (Exhibit A. at 2 (emphasis added) ; Petition 35). The district court,
despite acknowledging the impor'ténce of waiv.er colloquies, engaged in none.

The day after the district court granted the government’s disqualiﬁc;cltion
motion, the government submitted a proposed ofder to the district court denying
GCB’s pending Rule 41 motion without a hearing. (Exhibit F; Petition 89; Exhibit
H, CR 83; Petition 109). Also on October 21, 2008, the government submitted
proposed “Findings and Conclusions Re: Exciudablé Time,” which indicated that
“[O]n October 20, 2008, the Court denied” GCB’s Rule 41 motion. (Exhibit G, p.
3; Petition 93). The district court on October 24, 2008, adopted the 20vemment’s
proposed ﬂnd_i,ngs and conclusions in its entirety, at a time when GCB was unable
to respond because it was unrepresented, thereby denying GCB’s Rule 41 motion |
without a hearing. (Ex]:ﬁbit H, CR 88; Petition 109).

III. ISSUE PRESENTED

Whether a writ should issue vacating the Disqualification Order and
compelling the district court to engage in waiver colloquies with GCB’s employees
and to hear GCB’s Rule 41 Motion to release assets to pay attorney’s fees.

IV. REASONS WHY THE WRIT SHOULD ISSUE.

Mandamus and Prohibition are extraordinary remedies that are justified only
in exceptional circumstances. Bauman v. U.S. District Court, 557 F.2d 650, 654

(9th Cir. 1977). GCB respectfully submits that the Disquéliﬁ_cation Order creates

10
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exceptional circumstances justifying writ relief because, without counsel, without
assets to retain counsel, and with an upcoming criminal trial date, GCB faceé
certain conviction by default. GCB will I_lC“fCI’ have an oppor@ty to appeal its
cpnviction or the Disqualification Order because, without the return of its assets,
GCB will be unable to retain counsel. This Court has expressly stated “that a writ
of mandamus may be used to review the disqualification of counsel.” Colev. U.S.
District Court, 366 F.3d 813, 816 (9th Cir. 2004). “The reason is because the harm
of such disqualification cannot be corrected with an ordinary appeal.” Id. Thus, |
this Court on several occasions has granted petitions seeking vacateur of lower
court orders disqualifying counsel. See, e.g., In re: City of San Diego, No. 08- .
70678, 2008 WL 3565795 (9th Cir. Aug. 12, 2008) (granting petition énd vacating I
lower court order disqualifying defense coﬁﬁsel); Inre Kahre, No. 08-70954, 2008
WL 2951389 (9th Cir. Aug. 1, 2008) (granting petition and vacating lower court
order disqualifying defense counsel); Chrisfensen v. U.S. District Court, 844 F.2d
694 (9th Cir. 1988) (granting pétition and vacating lower court order disqualifying
counsel). In Kahre, which was recently decided in August 2008, this Court
granted writ relief and vacated an order disquélifying a criminal defendant’s
counsel in a case where, as here, the lower court disqualified counspl prior to trial

because of a successive representation conflict issue without first conducting an

- evidentiary hearing to establish the necessary factual basis for disqualifying

11



counsel. See, In re Kahre, 2008 WL 2951389.

Whether a writ should be granted in this Circuit is guided by weighing five
factors: (1) Whether the party seekmg the writ has no adequate means, such as
direct appeal, to attain the relief sought; (2) whether the petitioner will be damaged
or prejudiced in a way not correctable on appeal; (3) whether the district court’s
order is clearly erroneous as a maiter of law; (4) whether the__district court’s order
is an oﬂ—repeated error, or manifests a persistent disregard of thé federal rules; and
(5) whether the district court’s order raises new and important problems, or issues
of law of first impression. Bauman v. U.S. District Court, 557 F.2d 650, 654 (9th
Cir. 1977).

As this Court held in Bauman, and in subsequent decisions, not every factor
need point in the same direction or even be relevant or applicable in order for relief
to be granted. Rather, “[t]he considefations are cumulative and proper disposition
will often require a balancing of conﬂi;:ting indicators.”' 1d; see also Christensen,
844 F.2d at 697 (“All factors are not relevant 1n every case and the factors may
point in different directions-in any oné case.”). |

The district court’s disqualification of GCB counsel in the instant case
without first conducting a hearing into counsel’s purported conflict of interest
constituted clear error under the authority of this Court and the United States

Supreme Coﬁrt, and violated GCB’s Due Process and Sixth Amendment rights.

12



Consequeﬁtly, the Bauman test is satisfied in this case and an extraordinary writ is
necessary to protect GCB’s constitutional rights.

In Kahre, the district court disqualified one of a defendant’s attorneys prior
to trial bésed on the attorney’s pﬁér répresentation of an acquitted co-defendant.
In re Kahre, No. 08-70954, 2008 WL 2951389 (9th Cir. Aug. 1,2008). The -
district court disqualified the attorney in Kahre without first conducting an
evidentiary hearing to determine “whether [counsel’s] successive representation
. . . would impair her ability to represent Petitioner or breach Eer duty of
conﬁdentiality to [the former client] or any other defendant.” Id. at *2 In
response to the disqualification order at issue in Kahre, this Court held that “the
district court did not conduct sufficient inquiry before striking” counsel and,
therefore, there was not a clear record to evaluate the disqualification. Id. at *1.
Thus,‘ this Court granted the petition for mandamus, vacated the disqualification -
order, and instructed the district court to conduct a further inquiry into the facts

underlying the disqualification. The Kahre Court held that “the key [Bauman]

~ factor — clear error — is present here because the record does not show that a

‘compelling purpose’ justified abridging Petitioner’s Sixth Amendment right to
counsel of choice . . .. The district court failed the conduct ‘inquiries . . .

important to [a] decision that a compelling purpose would be served by denying

13



the defendant his qualified constitutional right to hire counsel of his choice.”” Id
at *1, quoting Unz‘ted States v. D’Amore, 56 F.3d 1202, 1205 (9th Cir. 1995).

As in Kahre, the district court disqualified GCB’s counsel without
conducting the necessary factual inquiry into the purported conflict of interest or
conducting a waiver colloquy With the employees at issue. IConsequently, the
record is insufficient to overcome GCB’s Sixth Amendment right to counsel. The

facts of the instant case are even more dire and extraordinary than in Kahre

because the defendant in Kahre still had lead counsel to represent him at trial.

GCB is now unrepresented and subj éct to conviction by defanlt. GCB is without |
assets to retain new counsel, and is not entitled to appointed counsel. United States -
v. Unimex, 991 F.2d 546 (9th Cir. 1993). The Disqualification Order constituted a
c_lear violation of GCB’s Sixth Amendment rights and effectively insulates the
order from appellate review.. Consequently, the need for this Court’s extraordinary
relief is more necess@ than it was in Kahre.

This Court’s decision in United States v. Unimex, 991 F.2d 546 (9th Cir.

- 1993), demonstrates how the Disqualification Order constitutes a violation of

GCB’s Sixth Amendment and Due Process rights that can only be cured by
mandamus relief. In Unimex, a corporation and its President were indicted and
convicted for failing to file currency transaction reports. Unimex was

unrepresented at trial because it lacked funds to retain counsel, and counsel for the

14
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President could not represent the company because of a possible conflict of interest
arising from the fact that both defendants had been indicted and would proceed to
trial in the same case. As is the case with GCB, all of Unimex’s assets had been
seized prior to trial. In Unimex, the Court noted the following about the comapny:

All of its assets had been seized prior to trial. . . . Unimex

sought return of $100,000 of the $2,000,000 seized, to

retain counsel. The motion was denied without an

evidentiary hearing. Without money, Unimex could not

retain counsel. Counsel could not be appointed for it

under the Criminal Justice Act, because it is a

corporation. Counsel could not ethically represent

Unimex on contingent fee. . . . There was nothing

Unimex could do to defend itself.
Id. In Unimex, the Court held that neither the Sixth Amendment nor the Criminal
Justice Act provide for appointment of counsel for corporations without sufficient
assets to retain counsel on their own. Thus, “[t]he seizure of Unimex’s assets
effectively denied it the opportunity to obtain counsel with its own money, if its
assets were not forfeitable.” Id. at 550. The district court did not provide Unimex
with an opportunity to demonstrate whether the money it sought to retain counsel
was its own money or forfeitable. Id. Thus, the Ninth Circuit held:

The government prevented Unimex from hiring counsel

by taking all its property, and there has been no showing

at an adversary hearing at which Unimex could be heard
that the property belongs to the government. . . .

15



Unimex’s right to counsel under the Sixth Amendment
and to Due Process under the Fifth Amendment were
violated by taking away all of its assets, denying it an
opportunity to show cause prior to its criminal trial that
an amount it could have used for attorney’s fees was
nonforfeitable, and then forcing it to trial without
counsel. '

Id. at551.

As in Unimex, the government has placed GCB in a situation where it has no
counsel to defend itself against criminal charges and lacks access to its own money
to retain counsel. Unlike Unimex, however, the government has not even alleged
that GCB’s seized assets are forfeitable. Nonetheless, the government has refused
to release funds to GCB to retain counsel, and urged the district court to deny
GCB’s Rule 41(g) motion without a hearing. The government’s conduct
constitutes clear govérnmental interference with GCB’s Sixth Amendment rights
under Unimex. Because GCB lacks the assets to defend itself at trial, let alone to
appeal the inevitable default conviction that will follow, a writ of mandamus from
this Court is GCB’s only chance to correct the clear violation of its constitutional
rights.

For the reasons set forth in Kahre and Unimex, and based upon the authority. ‘

discussed below, this Court should grant GCB’s petition for a writ of mandamus.
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A. GCB Will Be Unable To Obtain Review Of The Disqualification
Order Absent Mandamus Relief.

In Kahre, this Court held that the first two Bauman factors wére established
when a petition for mandamus relief arosé from the disqualiﬁcation of defense.
counsel. -Id. at *1. See also In re:' City of San Diego, No. 08-70678, 2008 WL
3565795, at *2 (9th Cir. Aug. 12, 2008) (“We have previously found that
disqualiﬁcation of one’s counsel establishes damage or préjudice not correctable
on appeal.”); Christensen v. U.S. District Court, 844 F.2d 694, 697 (9th Cir. 1988)
(party “couid not . . . obtain the desired relief on direct appeal because he seeks to
be represented by his chosen counsel at trial.”). In Cole v. U.S. District Court, 366
F.3d4 813, 817 I(9th Cir. 2004), this Court held that the first Bauman factor “is -
affirmatively presented in the context of a disqualification of counsel when the
petition arises from the action of a district court. . . . Absent mandamus relief, a
counsel’s wrongful disqualification, which cannot be immediétely appealed, can
cause great harm to a litigant.” This Court further held in Cole, that “[e]xcept for-
compelling reasons, such as necessary bﬁr admissions, clients should be permitted 3
to have counsel.of their choice. A lost choice of counsel at trial cannot be
remedied on direct appeal.” Cole, 366 F.3d at 820.

Accordingly, the facts underlying this Petition satisfy the first two elements

of the Bauman test for extraordinary relief.
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B. The Disqualification Order Was Clearly Erxrroneous

The district court’s failure to conduct waiver colloquies with the GCB
empioyees at issue, anci its refusal to evaluate whether GCB and its unindicted
employees will have inconsistent defenses if the employees are ever indicted, is
clearly erroneous and satisfies the third Bauman faqtor for mandamus relief. The
Sixth Amendment guarantees that “[i]n all criminal prosecutions, the accused shall

enjoy the right . . . to have the Assistance of Counsel for his defense.” U.S. Const.

2

‘Amend. 6. “[A]n element of this right is the right of a defendant who does not

require appointed counsel to choose who will represent him.” United States v.
Gonzalez-Lopez, 548 U.S.140, 144 (2006). Thus, “the Sixth Amendment
guarantees the defendant the right to be represented by an otherwise qualified
attorney whom that defendant can afford to hire, or who is willing to represent the
defendant even though he is without funds.” Id. (citations omitted). The
government must honor and not seek to create impediments to a defendant’s right
to obtain counsel. As the Supreme Court held in Maine v. Moulton, 474 U.S. 159,
170-71 (1985), this means, “at the very least, the prosecutor and the police have an
affirmative obligation not to act in a manner that circumvents and thereby dilutes
the protection afforded by the right to counsel.” In the instant case, the
government carted off over $4 million in gold bullion from a gold bullion trading

company. The gold bullion is not contraband and is not forfeitable, and because
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the seizure was accomplished without a warrant, the goid bullion could not be
seized as “evidence.” That unlawful seizure is preventing GCB from hiring
attorneys to defend itself and its employees_.

As a criminal defendant, GCB is entitled to counsel and counsel of its
choice. “The District Court must recognize a p;esumption in favor of petitioner’s
counsel of choice.” Wheat v. United States, 48‘I6‘U.S."1 53,164 (1988). To
overcome this presumption, the government must demonsﬁate..gither an actual
conflict of interest or a serious potential for an actual conflict of intérest. Id.
Although “[c]onflicts of interest can arise both in cases of simultaneous

representation and successive representation, . . . it generally is more difficult to

~demonstrate an actual conflict resulting from successive representation.”

Fitzpatrick v. McCormick, 869 F.2d 1247, 1252 (9th Cir. 1989).

The government, by relying on the hypothetical fantasies it described to the
district court below in its briefing, which were then incorporated into the
Disqualification Order, did not meet the burden necessary to overcome GCB’s
right to counsel. As the Supreme Court indicated in Wheat, overcoming the

defendant’s presumption in favor of chosen counsel turns on an “evaluation of the

~ [acts and circumstances of each case.” Id. This Court’s holding in United States

v. Washington, 797 F.2d 1461, 1466 (9til Cir. 1986), establishes that it is error to
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disqualify counsel based on an asserted conflict of interest without first conducting
a hearing to resolve the relevant facts: : \

As we have said, a defendant's Sixth Amendment right to
retain counsel of his choice is a qualified one. If, for
example, Hinckley did in fact receive in confidence
information that is material to the government's case that
would give him an advantage in representing-
Washington, concerns about the integrity of the judicial

- process and our adversarial system of justice could
possibly outweigh Washington's. Sixth Amendment
interests. As Judge Orrick acknowledged, the affidavits
are in conflict on that very question. That conflict cannot

be resolved without the benefit of an evidentiary hearing

and findings by a trier of fact.

(Emphasis added). See also Kahre, 2008 WL 2951389, at *1 (“clear error” by
district court “is present because the record does not show that a ‘compelling
purpose’ justified abridging Petitioner’s Sixth Amendment right to counsel of
choice.”).

Thé district court disqualified GCB’s counsel based on its finding that “the |
possibility that the interests of GCB and the employees will become adverse is
strong.” (ﬁxﬁbit A, p. 5; Petition 38). The district court made this finding without
the benefit of any evidence concerning the likelihood of adversity between GCB
and the target employées. Instcéd, the lower court adoptpd wholesale speculation
spun by the government concerning potentia_l adversity bétween GCB and its
employees. Moreover, the lower court’s reasoning for disqualifying GCB’s

counsel presumed a factual showing for which there was no record. For example,
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the lower court adopted the government’s speculation that if Brooks and Layton
were indicted, their defenses “might involve finger-pointing at others within
GCB.” (Exhibit A, p. 3; ; Petition 36). There ié and was no factual basis for this
speculation. To the contrary, GCB had made an in camera submission to the
district court-disclosing its defense strategy and demonstrating that GCB aﬁd the
two employees have overwhelmingly strong defenses that are not antagonistic to
one another. I' | |

In.addition, the district court presumed that GCB’s counsel “may have
learned confidential information” from the employees, which might cause a
conflict for GCB’s counsel by virtue of his duties of loyalty and confidentiality to
GCB and the employees. There is and was no evidence in the record on this issue.
The district couﬂ erroneously presumed that GCB’s counsel learned confidential
information from ;che employees in connection with the proffers. (Exhibit 3, p.4,
citing Jessen v. Hartford Cas. Ins. Co., 111 Cal. App. 4th 698, 709, 3 Cal. Rptr. 3d
877 (Cal. Ct. App. 5th Dist. 2003) ; Petition 37). Jessen, however, was a civil case
and, under Ceilifornia ethics law, there is no presumption of confidential disclosure
and mandatory disqualification in criminal cases, especially in successive
reprosentation contexts such as the instant case. In Rhaburn v, Superior Court, 140
Cal. App. 4th 1566, 45 Cal. Rptr. 3d 464 (Cal. Ct. App. 4th Dist 2006), the court

rejected the proposition that a criminal defense counsel’s prior representation of a
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prosecutiop witness created an irrefutable presumption that coﬁﬁdential
information was disclosed by the former client. The court in Rhaburn discussed
several California Supreme Court cases in which the couﬁ engaged in a factual
inquiry regarding the disclosure of confidential information by the former client to
the criminal defendant’s counsel and fhe possibility of adversity between tile
former client and current client. Id. at 157 7-79, 45 Cal. Rptr. 3d at 471-73. As the
court held in Rhaburn, “[c]ertainly this approach is inconsistent with the rigid rule
in civil céscs that presumes the possession of confidential information and turns a
deaf ear to counsel’s protestations that he does not in fact possess any such
information.” Id. at 1578, 45 Cal. Rptr. 3d at 473. “Thus, counsels’ former
representation of a prosecution witness does not compel the assumption that
confidential information was acquired ff(_)m the witness.”* Id. at 1578-79, 45 Cal.
Rptr. 3d at 473. The district court’s analysis in the instant case does not recognize
the express holding of Rhabufn on this issue.

Had the lower court conducted Ia factual hearing to determine whether the
GCB employees disclosed confidential information to GCB counsel, whether theirl
defenses would be antagonistic to GCB if they were ever indicted, and whether the

employees would waive any conflicts of interest arising from their prior

2In addition, Jessen involved an effort by a former client to disqualify counsel for his adversary
because of their prior attorney-client relationship, which is not the case here where there is no

_ allegation that the employees seek to have GCB counsel disqualified. In any case, Jessen does

not mandate disqualification without consideration of a waiver of the conflict by the prior clients.
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representation by GCB’s counsel at‘the proffers, the record would have been
developed on these issues. It was error for the district court not to conduct such an
inquiry before disqualifyiﬁg GCB’s counsel aﬁd sacrificing GCB’s Sixth
Amendment rights. Now that GCB is without counsel and without insufficient
assets to hire new counsel, the mandamus relief requested here is GCB’s only
remedy. See Kahre, 2008 WL 295 1389, at *1 (“the key third factor — clear error —
is present because the record does not show that a ‘cdmpelling purpose’ justified
abridging Peititioner’s Sixth Amendment right to counsel of qhoice.”).

The district court’s failure to conduct WaiQer colloqui.es.as urged by GCB
cdunsel makes review of the waiver issues imposéible and represents clear eﬁ,or.
The district court chose to leave GCB unrepresented at, trial without determining
whether the employees want to waive any potential conflicts of interest in this
case. “Even if counsel is subject to an actual conflict of interest, . . . the trial court
may generally allow the attorney to proceed if the defendant makes a voluntary,
knowing, and intelligent waiver.” Garcia v. Bunnell, 33 F.3d 1193, 1195 (9th Cir.
1994), citing Holloway v. Arkansas, 435 U.S. 475, 483 n.5 (1978). For a waiver to
be knowing and voluntary, the client must be “sufficiently informed of thé
consequences of his choicc” and the “risks thét are likely to develop” so that the
waiver is “made with eyes open.” Lockhart v. Terhune, 250 F.3d 1223, 1232-33

(9th Cir. 2001). ‘Where the district court makes a defendant aware of his interests,
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his right to unbiased counsel, his right to seek outside legal advice about the
waiver, and his right to ask questions of the court, and the defendant indicates his
undérstanding énd his desire proceed despite the conflict, the waiver is appropriate.
United States v. Martinez, 143 F. 3d 1266, 1269 (9th Cir. 1998), citing Garcia, 33
F.3d at 1197.

The lower court did not address the issue of waiver in its Disqualification
Order, except to note in its recitation of the legal standard, in reliance on Wheat v.
United States, 486 U.S. 153, 162-63 (1988), that “where a district court finds an
actual or even a potential conflict of interest, it may decline a proffer of waiver and
insist that the defendants be separately represented.” (Exhibit A, p. 2 (emphasis in
original); Petition 35). Wheat, however, does not give the court carte blanche to
bypass a waiver colloquy with the affected clients before concluding that there
cannot be any knowing and intelligent waiver. See United States v. Rewald, 889
F.2d 836, 858 n.19 (9th Cir. 1989) (district court rejects waiver only after |

defendant advised of risks by separate counsel and questioned by court). Wheat

- was a dual representation case and there does not appear to be a single case holding

that a potential conflict arising from a defense attorney’s successive representation
of a government witness and a defendant cannot be waived by the former client.
In United States v. Partin, 601 F.2d 1000 (9th Cir. 1979), this Court held

that even a conflict arising from concurrent representation of a defendant and a
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witness against him can be waived when the waiver is knowing and intelligent.

The Court expressly held in that case that “Partin was aware of the possibility that
a codeféndant, represented by McPherson, would testifjr-as a government witness
at his triél.” Ié’f‘ at 1008. “[O]nce a defendant exercises ‘his right to retain counsél
after being informed of the possible conflict and its consequences’ he has waived
‘any subsequent claim based upon the alleged conflict.”” Id. (citation omitted).

It was incumbent upon the district court below to engage the GCB
employees in waiver colloquies to determine if the employees would waive any
potential conflicts of interest. Indeed, Fed. R. Crim. P. 44(c) requires the lower.
court in situations where multiple defendants are charged and simultaneously
represented by the same counsel to “address each defendant personally and
forthrightly advise him of the potential dangers of representation by counsel with a _.
conflict 'of interest” to détcrmjne whether each defendant “undérstands the details
of the attorney’s possible conflict of infgrest and the potentiél perils of such a
conflict . . . and that he voluntarily waives his Sixth Amendment protections.”
Fed. R. Crim. P. 44 Advisory Committee Notes to the 1979 Amendments, quoting

United States v. Garcia, 517 F.2d 272, 278 (5th Cir. 1975).

3 Although the two employees have not been charged with any crime, and GCB counsel no
longer represents the employees, the government urged the court below to treat this case as the
“functional equivalent of a multi-defendant case where all parties are presently represented by
the same counsel.” (SER 45; Gov. Reply, p. 2:9-10). The instant case is a successive
representation case, not a dual representation case, but since actual conflicts aré waivable even in
dual representation cases, they are clearly waivable in successive representation cases.
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It was error for the district court to disqualify GCB counsel without first
detqmining whether the employees would waive any conflict arising from
counsel’s representation of them during their proffer sessions. The employees
 should have independent counsel to advise them during waiver colloquies, which
implicates the issue raised by GCB in its pending Rule 41(g) motion seeking thé
release of seized funds to pay for separate counsel of the employee’s. choésing.
Clearly the Rule 41 motion does not implicate any trial defenses directly, but |
focuses instead on the bases for the government’s seizure of all of GCB’s assets as
“evidence.”. The government urgéd the court to deny the Rule 41 motion without
an evidentiary hearing, in contra%lention Qf this Court’s decision in United States v.

Unimex, Inc., 991 F.3d 546,550 (9th Cir. 1993)..

C. Remaining Bauman Factors

As this Court has repeatedly held, it is not necessary to satisfy all five
Bauman factors to obtain mandamus relief, and “[a]ll factors are not felevant in
every case.” Christensen, 844 F.2d at 697. Thus, as was the case in Kahre, the last
two Bauman factors do not apply ;co this case. The Disqualification Order does
raise, however, a “new and important problem” insofar as the district court
disqualified counsel for a corporate criminal defendant that is not entitled to
appointed counsel and is unable to retain substitute counsel because the

government has seized all of its assets as “evidence” only and urged the lower
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court to deny the company’s pending Rule 41(g) motion without a hearing. GCB,
as a result of the lower court’s Disqualification Qrder, is unrepresented, unable to

retain new counsel, unable to advocate for the release of funds pursuant to its Rule
41(g)‘ motion, and will be convicted by default in criminal proceedings. These are

extraordinary issues that call for extraordinary relief.

V. RELIEF SOUGHT |

GCB respectfully requests that this HonoraBle Court grant this Petition and
issue a Writ of Mandamus vacating the Disqualification Order and compelling the
district court to engage in waiver colloquies with GCB employees and hear GCB’s
Rule 41 Motion to release assets to pay attorney’s fees. |

DATED: - October 28, 2008 Respectfully submitted,

oo VSl

s W. Spertus (BN 159825)
anda R. Touchton (SBN 220430)
Law Offices of James Spertus
12100 Wilshire Blvd., Ste. 620
Los Angeles, California 90025

Attorneys for Petitioner, Goldfinger Coin &
Bullion, Inc.
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STATEMENT OF RELATED CASES
Petitioner Goldfinger Coin & Bullion, Inc. is unaware of any related cases

pending before this court.
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CORPORATE DISCLOSURE STATEMENT
Petitioner Goldfinger Coin & Bullion, Inc. states that there is no publicly

held corporation that owns' 10% or more of its stock, either directly or indirectlj._
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‘ o CENTRAL DISTRICT OF CALIFORNIA

CRIMINAL MINUTES - GENERAL
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James Spertus

Proceedings:  (In Chambers) Order Disqualifying James Spertus
5 L Background

On February 26, 2008, defendant Goldfinger Coin & Bullion, Inc. (“GCB”) was charged with

. operating an unlicensed money transmitting business, in violation of 18 U.S.C. § 1960. GCB is
represented by James W. Spertus.  According to the government, it initialty told Spertus that there was
a potential conflict of interest if he continued to represent GCB employees Robert Brooks and Scott
Layton' in addition to GCB, but Spertus disagreed. On September 3 and 4, 2008, Brooks and Layton
agreed to submit to separate proffer sessions and were each interviewed at some length. During the
_proffer sessions, Brooks and Layton each spoke about his job duties, as well as the duties of others
within GCB. On September 12, 2008; the government advised Spertus that Brooks and Layton were
targets of the government’s investigation. In a letter, the government informed Spertus that it believed .
‘Brooks and Layton, along with others, “conducted, controlled, managed, supervised, directed, or owned
all or part of an unlicensed money transmitting business.” ~ '

The issues pfesentl-y before the Court are: (1) whether Spertus may concurrently represent GCB,
_Brooks, and Layton, and (2) whether, assuming that he terminates his representation of the employees,

Spertus is disqualified from continuing to represent GCB.

' Brooks and Layton are collectively referred to herein as “the employees.”
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CRIMINAL MINUTES - GENERAL

I.  Legal Standard

A criminal defendant’s Sixth Amendment right to the assistance of counsel includes an
entitlement to “representation that is free from conflicts of interest,” that is, to representation by an
attorney who pursues the defendant’s interest “single-mindedly,” and whose strategic decisions are not
influenced by obligations to others. Wood v. Georgia, 450 U.S. 261,271-72, 101 S. Ct. 1 097, 67 L. Ed.
2d 220 (1981). The representation of a criminal defendant by counsel with an.actual conflict of
interest, when there is no valid waiver of the right to independent counsel, constitutes a violation of due
process and may be grounds for vacating the defendant’s conviction and/or sentence. Id. at 273-74.°
Because trial courts have an independent duty to ensure that defendants receive a fair trial, they must
inquire into a particular conflict of interest when alerted of & conflict by one of the parties. Wheat v.
United States, 486 U.S. 153, 161, 108 S. Ct. 1692, 100 L. Ed. 2d 140 (1988); Cuyler v. Sullivan, 446 -
U.S. 335, 374, 100 S. Ct. 1708, 64 L. Ed. 2d 333, (1980); see also Fed. R. Crim. P. 44(c)(2) (“The court
must promptly inquire about the propriety of joint representation and must personally advise each
defendant of the right to the effect assistance of counse, including separate repiesentation. .Unless.

there is good cause to believe that no conflict of interest is likely to arise, the court must take
' appropriate measures to protect each defendant’s right to counsel.”) '

The Supreme Court has held that district courts have “substantial latitude” in determining

. whether an aftorney may continue to represent a criminal defendant in the face of a potential conflict of
interest. Wheat, 486 U.S. at 163. The presumption in favor of a defendant’s counsel of choice may be
.overcome “not only by a demonstration of actual conflict],] but by a showing of serious potential for
conflict.” Wheat, 486 U.S. at 164. Therefore, where a district court finds an actual or even a potential
conflict of interest, it may decline a proffer of wavier and insist that the defendants be separately
represented. Id. at 162-63: This principle helps to preserve the court’s interest in the fairness of its
proceedings and the integrity of its judgments. See id. at 160-62. :

. Discussion
A. Concurrent Representation

The Supreme Court has noted the that the risk of a conflict of interest is “evident” when an
alleged criminal enterprise pays an attorney to represent both itself and its employees. Wood, 450 U.S.
at 267. “One risk is that the lawyer will prevent his client from obtaining leniency by preventing the
client from offering testimony against his former employer or from taking other actions contrary to the -
employer’s interest.” Jd. at269. Another dilemma posed by concurrent representation is an attorney’s
inability to ethically engage in vigorous cross-examination of clients who testify against one another.
Wheat, 486 U.S. at '164.  The risks of concurrent representation are particularly acute when the ;
attorney’s clients are alleged coconspirators of varying stature in a complex scheme (as opposed totwo .-
coequal defendants in a straightforward criminal prosecution). See Wheat, 486 U.S. at 164; United
- States v. Shwayder, 312 ¥.3d 1109, 1118 (9th Cir. 2002). : '

CR-11 (09/98)
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CRIMINAL MINUTES - GENERAL

In the instant case, there is at least a potential conflict of interest if Spertus continues to represent

' Brooks, Layton, and GCB because their interests are likely to be adverse. The applicable criminal

statute, 18 U.S.C. § 1960, provides that “[w]hoever knowingly conducts, controls, manages, Supervises,
directs, or owns all or part of an unlicensed money transmitting business” may be indicted. Brooks and
Layton have not been charged, but the government is currently investigating their roles within GCB.
During a hearing on September 15, 2008, Spertus stated that GCB was defendant Fayed’s company and
that the two were, in effect, inextricably intertwined 2 According to the government, that statement is af
odds with the information Brooks and Layton revealed during their proffer sessions. The government -
also maintains that Brooks’s and Layton’s statements could put them at odds with one another if they
are indicted. For instance, Layton stated that he was in charge of tracking wire transfers at GCB, while
Brooks was in charge of due diligence: ensuring that no funds were received or sent to facilitate
criminal activity. These roles, the government argues, could result iri conflicting defenses, with Brooks

.and Layton each shifting the blame onto the other, or onto Fayed, who would blame Brooks and/or
Layton. - '

Therefore, although Brooks and Layton are not currently defendants in this criminal proceeding,

‘a serious potential conflict of interest exists. Were Brooks and Layton to be charged in connection with -

GCB'’s activities, arguing for leniency for one of them (or GCB) would likely necessitate shifting
responsibility onto one of the other three. Similarly, Spertus could find himself in an untenable
situation if the government offered a plea deal to one of the defendants in exchange for testimony
against the other. See People v. Mroczko, 35 Cal. 3d 86, 101-03, 197 Cal. Rptr. 52 (1983). In addition,
Spertus would be unable to engage in vigorous cross-examination of Brooks or Layton if they are called
as government witnesses. There is also a danger that Spertus’s ability to pursue Brooks’s and Layton’s
interests “single-mindedly” could be compromised by his duty. of loyalty to their employer, as well as
by the fact that fGCB is paying for the representation. r

B. Successive Representation

Assumjng that Spertus withdraws frorﬁ representing Brooks and Layton, his ability to effectively '
represent GCB may be compromised by his previous representation of the employees. This situation
would implicate both Spertus’s duty of confidentiality and his duty of loyalty to his former clients.

First, Spertus has a duty to preserve the confidences of Brooks and Layton after termination of
the attorney-client relationship. See Cal. Bus. & Prof, Code § 6068(e); UMG Recordings, Inc. v.
MySpace, Inc., 526 F. Supp. 2d 1046, 1058-59 (C.D. Cal. 2007). Spertus spent several hours
representing each of the employees in separate proffer sessions with the government. Accordingly, he

. may have learned confidential information about each employee’s role in the indicted company.
_ Spertus’s duty of confidentiality could impede his cross-examination of Brooks and Layton (if called as

government witnesses) because he would be precluded from using the employees’ confidential

* The indictment against Fayed was dismissed without prejudice on the government’s motion.
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: UNITED STATES DISTRICT COURT
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'CRIMINAL MINUTES - GENERAL

statements to impeach them. See Shwayder, 312 F.3d at 1118; United States v. Stepney, 246 F. Supp.
2d 1069, 1083 (N.D. Cal. 2003) (citing United States v. Moscony, 927 F.2d 742, 750 (3d Cir. 1991)
(“Conflicts of interest rise whenever an attorney’s loyalties are divided, and an attorney who cross-
examines former clients inherently encounters divided loyalties.”) (citations omitted)).

Furthermore, the duty of loyalty to his.former clients would prevent Spertus not only from
disclosing Brooks’ and Layton’s confidences, but from using those confidencés in any way to.the
detriment of his former clients. See Stepney, 246 F. Supp. 2d at 1081 (citing Model Rules of Prof’l
Conduct R. 1.9(c) (“A lawyer who has formerly represented a client in a matter . . . shall not thereafter .
. . use information relating to the representation to the disadvantage of the client.”)). The law presumes
that an attorney who has learned confidential information relevant to her representation of a client
“cannot avoid relying on the information—however indirectly or unintentionally—in forming legal
advice and trial strategy.” Stepney, 246 F. Supp. 2d at 1085 (citing United States v. Henke, 222 F.3d
633, 637-38 (5th Cir. 2000)). This is because the layer cannot realistically “unlearn” all she has
already learned about a matter. Baytree Capital Assocs:, LLC v. Quan, No. CV 08-2822, 2008 WL _

© 3891226, at *9 (C.D. Cal. Aug. 18, 2008) (citing Stepak v. Addison; 20 F.3d 398, 405-06 (11th Cir.

1994)).

Courts presume that an attorney learned confidential information from his former client

whenever a “substantial relationship” exists between the former and current representations. As the
California Court of Appeal has explained: '

- If the relationship between the attorney and the former client is shown to
have been direct—that is, where the lawyer was personally involved in
providing legal advice and services to the former client—then it must be
presumed that confidential information has passed to the attorney and thiere
cannot be any delving into the specifics of the communications between the -
attorney and the former client in an effort to show that the attorney did or

- did not receive confidential information during the course of that
relationship. ’

“Jessen v. Hartford Cas. Ins. Co., 111 Cal. App. 4th 698, 709, 3 Cal. Rptr. 3d 877 (2003).

A “substantial relationship,” in turn, exists when the “subjects of the prior and the current -
representations are linked in some rational manner.” See id. (citing Flatt v. Sup. Ct., 9 Cal. 4th 275,
283, 36 Cal. Rptr. 2d 537 (1994)). .

Here, the representations of GCB and of the employees are clearly substantially related because
they both involve the criminal investigation of GCB’s activities. Furthermore, Spertus’s représentation
of Brooks and Layton was direct; he aided in preparing them for a proffer session and thus was in a
position in which confidences material to his defense of GCB “would normally have been imparted to -
counsel.” -UMG Recordings, 526 F: Supp. 2d at 1058; see also People v. Baylis, 139 Cal. App. 4th

1054, 1066-67, 43 Cal. Rptr: 3d 559 (2006). Therefore, Spertus’s former representation of the
CR-11 (09/58) - 3 :
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employees will d1squa11fy him ﬁrom continuing to represent GCB if their mterests are adverse. See Cal
Rules of Prof”l Conduct R. 3-310(E).

The interests of Brooks and Layton may well be adverse to those of GCB—for instance, the
government might offér the employees immunity or a plea deal in exchange for testifying against GCB.
In fact, Spertus has indicated that federal prosecutors previously corresporided with him in an attempt to

.negotiate state court immunity for the GCB employees. If Brooks or Layton are called as government.
witnesses in the prosecution of GCB, Spertus’s duty of loyalty to his former clients raight hinder his
ability to effectively cross-examine them. Furthermore, if Spertus no Jonger represents Brooks and
Layton, he cannot predict what defenses the employees will raise if they are indicted; those defenses
rmght involve finger-pointing at others W1thm GCB.

In sum, the poss1b111ty that the interests of GCB and the employees will become adverse is
- strong. Accordingly, Spertus’s prior representatmn of Brooks and Layton disqualifies him from
continuing to represent GCB.

" IT IS SO ORDERED.

. Initials of Depi.lty Clerk -+ AB for WH .

cC:

CR-11 (09/98) ' CRIMINAL MINUTES - GENERAL Page50of 5°
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LOS ANGELES, CALIFORNIA; MONDAY, OCTOBER 20, 2008; 0900

THE CLERK: Calling CR 08-224-PSG, USA vs.
Goldfinger Coin & Bullion, inq.

Counsel, .please state your appearance for the
fecordf |

MR. AEVIS:  Good morning, Youf Honor, Mark Aevis
for the United States.

THE COURT: Good morning.

MR. SPERTUS: Good mor@ing, Your Honor.
James Spertus for defendant Goldfingér and Coiﬁ Bullioﬁ."

THE COURT: 1I've read'tﬁe.conflict issue. I've

read the Govermment's memo, the initial opposition, and the

reply. I most recently cénsidered the submission of counsel .

that was provided in camera.

éimply to get to the poinﬁ. It just seems to me.
that £h§re's an obvious.conflict of interest that :élates
to —-. separate and épart from confidentiality, that relates
to duty af loyalty as it relates to.the corﬁoration and the
two defendants.- | | ‘

Mr. Spertus, you may be heard.

MR. SPERTUS: .Yoﬁr Honor, may I be heard in camera?

Can we not do this in open courtroom? In particulér, there's

a. —-

-

'UNITED STATES DISTRICT. COURT
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THE COURT: I've already considered in camera
materials. Everything that should have been submitted,
should've been submitted in writing.

MR. SPERTUS: It was, but in order for me to argue
and be heard; I would like ~-

THE COURT: Why would you repeat yourself? If I've
fead it, I considered it. If you say it again, that's not
going to change my mind to simply say it again. I don't see

the need for an in camera review. ' I've given you ‘the

'1opportuni£y to produce it'in“Writing. You did you it. I

read it. I considered it. Having considered it, to me the
conflict is obvious;
MR. SPERTUS: But, Your Honor, there's not ever

been a single case ever in any courtroom that would hold

‘under the facts of this case that there's an unwaivable

conflict. There is not one case cited by the Government.
THE COURT: You say that. I'm duinbfounded. I'm
dumbfounded by your inability to see this plank in your face.

You can't represent the corporation. Granted, there are

instances where you can'waive, but to simply think you can

represent two employees and the co:porétion at the same time

and somehow go on your merry way and represent the

' corporation, and at some later point in time not see any

potential breach of a duty of loyalty. How would you ever —-

. what happens if the two defendants want to provide

NITED STATES DISTRICT COURT
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substantial assistance to the Government? What happens if
the corporation wants to provide substantial assistance
against the tﬁo individuals? What would you do then? What
loyalty do you have to this particulér client? |

MR. SPERTUS: First of all, these are not
defendants, for one. So that's an impqrtant'matefial fact.
Second of all,-if those two employees were to waive the issﬁe
thaf I've identifiea'in camera, then there's absolutely no
reason that I would not be able to continue to represent the ‘
company.

Separate from that, what the Government is alleging
created a conflict, I.submit, couldn't create conflict.. The
conflict law requires some actual conflict. The potential
for conflict can be waiyed as a'matter of law.

THE COURT: Isn't it my discretion, my discretion
to acéept the waiver, totally my discretion to accept the
waiver?

MR. SPERTUS: Well, Your Honor, the Court's
discretion is limited to whether the employees havé an
awareness of the potential conflict. If they Wanf to waive
under those circumstances, théy have a Sikth‘Amendment right
to counsel of their choice. The éompany has a Sixth
Amendment right to counsel of its choice.

No, I respectfully do not agree that the.Court

would have discretion to order the company's counsel from the

UNITED STATES DISTRICT COURT
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case under_those circumstances.
THE COURT: Anything else?
" MR. SPERTUS: Yes, Your Honor, I believé -
THE COﬁRT: Go to the lectern, please.
MR. SPERTUS: ° Yes.

Your Honor, the backdrop for this motiodén is the

‘'Rule 41 motion to rélease assets.

THE COURT: You keep raising that. It doesn't.
Even the motion that' you submitted doésn't present any new
facts from the prior ruling. In fact, I took some umbrage to

your ex parte submission, because what you did in your

‘ex parte submission, you dealt with that issue in a way so

that the Government could not respond to your legal
arguments. It had no busine;s in the ex parte in cawnera,
none. Yet, you put it there. I tﬁought it was‘ﬁnethical to
put it there. You put things in your ex parte in your in
camera you had no 5usiness pupting. ‘The sole purpose you put
it there was to prevent the Govermment from responding. I'm
not talking about the release of funds. We;re talking about
your conflict. That's the first issue.

MR. SPERTUSS .Your Honor, the Government has
briefed'this as a dual representation case. This is not a
duai represenfation case. All of the Government's
authorities focus on this. issue that the Court ﬁas in fromt

of it; the equivalent of three defendants represented by one

UNITED STATES DISTRICT COURT
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attorney. That is not accurate.

The focus of my in camera submission was to address
that misbriefing by the Government, first of all.

Second ;f all —

THE COURT: If it was misbriefing, why did you
submit in camera so that tﬁe Government could be educated by
your brief so that it could respond and say gee, you're right
or.gee, you're wrong as opposed to putting it in a format -
that the Governmen£ could not respond?

MR. SPERTUS: I stated the reason for that in
camera, Your Honor, because I -- I'm trying to protect tliese
employees. I.mean, I —— I don't see the-need to divu;ge
'theée facts to the Government that make it not a dual’
representation case:

THE' COURT: I understand that. But you were
starting to talk about the reléése of funds. There was
points and authéritieé that relafed to release of fupds;

That has nothing to do with any protection of the other
employees. It's a legal question as to whethér.or not the
funds should be releésed. ) ‘

I don't think we get there. Fi£st, we}ve got'to
-talk about the conflict issues before we get to the other
issue.

MR;'SPEﬂTUS: Wéll, the other issue is only

relevant —-- is very relevant to the conflict issue to the

UNITED STATES DISTRICT COURT
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extent the Government is treating this as a dual
representation case, which it's not. The minuté I can put a-
voice to whatever positions tﬂese employeés may have -- I
have present in the courtroom two former AUSAs, véry
competent lawyers who have done conflict chécks who are
uncompensated for their time this morning, but I asked them
to come-to advise the Court that there are attorneys read&,
willing, and able to represent these emplayees. Attorneys of
the employees' choice. The company wants To_pay their
attorneys' fees. '

I believe that having these attorneys representing
these employees would moot the conflicts issues and allow the
Court to do whatéver analysis the Cour£ deems appropriate.
with attorneys représenting‘these employees.

| I mean, right now I'm not étanding before the Court
speaking on behalf of these'emplqyees, but I don't.believe
that the Court-could.teil the company that ;— that the -
éompany's attorney cannot represent the company anyere
without conductlng a waiver colloquy with the employees with
thelr separate counsel. _

I don't know how to accomplish that. I've asked
these attorneys to do conflict.checks, but short of that,
they can{t make appearénces, obviously. I have a strong

belief that the Rule 41 moﬁion is inextricably intertwined

‘with this conflict analysis.
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the employees Qant to waive any conflicts tﬁat-the concurrent
representation issue presgnted.

I ﬁean,_at the time that I represented these
employees through my représentation of the coméany, the
Government had repreéenfed they were not targéfs. So I just
don't see how the Court could say now that the Government has

changed its mind; company counsel, you're gohe. I Jjust don't’

- believe that the law permits. that. That's why we've taken

such pains to brief eacb‘and every case cited by the
Goverﬁment. They are duél representationé cases with actuai
conflibts of interest. |

There is a strong presumption under the Sixth
Amendment that the"company and the employees are entiﬁled to
attorneys of their choide. For the Government to just
interfere with that cheice is improper. 211 the Government
can do ever is tell the Court, hey, herg‘s a situation where
I believe there's an actual'conflict;‘we're alerting the *
Court. -The Government did thét.

I«want to direct the Cou£t‘s at£ention to the
speculation of actual conflict that is in the Government's
briefing. They've sc;iptéd a fantas& that these employees
could say that I was entitled to fudge on this or that. The
Government has met with these employees, That is not the
record. The Govefnment has no factual basis for making thése

factual representations to the Court, none.
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As soon as the employees have their attorneys of
record who can say, i'm aware of what happened during the
proffer; the employees were sitting there; GCB counsel
sat present at those proffers; thefe was no privileged
information that was communicated to the Goveérnment; there's
no possible incbnsistent defensé in this case; I want to

waive my‘conflict."Oncé those employees do that, if they do;,

the Government and the Court cannot interfere with those

Sixth Amendment rights.of GCB to have counsel of its choice,
which is me. |

THE COURT: Mr. Aevis?

MR. AEVIS: Thank you, Your Honor. Your Honor, I
think the parties are diametrically opposed -here. The
Government, of course, Eelieves there's a conﬁlict. I think .
what is more important in terms of what counsel has said this
morning, ié counsel is continuing to conflate and muddy the

waters regarding how the matter ought to be approached, what

the logical analysis ought to be.

The Government is entirely consistent in its view
with. the Court. The first step is; is there a conflict? If
so, what is that conflict, and how ought it to be resolved?
Mr. Spertus was present during those pfoffers. Mr., Spertus
met with those parties priof to their attendance at the

proffers. Whether or not tﬁey were then or are now.either

-targéts or even defendants is not the analysis. 1It's not
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relevant.

| Indeed, if Mr. Spertus' position is to be accepted,
the Govermment ought to‘indict them, and then we can have
this discussion. ' That certainly is not in the best igterest
of either of those iﬁdividuals. It may very well be in the
best interest of GCB because then Mr. Fayed, who céntrols it,
caﬁ point to those individuals. That ought not' to be the
analysis and isn't undef the case law.

I believe the Court .is dead-on as well in analyzing
that there is both a dﬁfy of loyalty and a questibn about |
bommunications. We are here, I believe, confronting the bull
by the horns, grabbing it,.and saying, the;e's-a dutfiof
loyalty that is at risk here. We ought not to be in a
position where the Court has discretion to ailow this to
completely blow up when one of these individuéls takes the
witness stand. |

Finally, consistent with what the Cburt is saying,
both Brooks and Leighton have attended and given proffers.

We don't know whether they'll.c6ntinue to do that, but the
féct that they've already proffered, already sets the
complexion for ho& they may,.if they testify at all, testify
at a trial. In,a'multiplé defendapt case where this would be
going, that clearly is a huge factor. Mr. Spertus is not in
a pésition to compromise or bargain in ;ightlof everything he

knows.
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So I don't believe that Mr. Spertus can continue to

‘represent any party or any target or any, however we want to

characterize it, other individuals like Brooks or Leighton.

I'm happy that counsel are here and present, and'may be

~available to represent either Mr. Brooks or Mr. Leighton, but

that's an issue for another day. It has nothing to do with
the resolution of the confliét“matter, Your Honor.
MR. SPERTUS: Your Honor, it has everything to do
with résolutionléf the conflict matter. ‘
| I mmean, the proffers themselveé WQre sﬁpgrficial,
background profférs; No privileged information was given to

the Government. DLet's just say hypothetically it was. Let's

Jjust say one of these“employees went in —- and I'm just.

saying this argugndo'—- and said, I'm guilty of something; I
would, as GCB cognsel,.certainly be getting witness
sfatements."I mean, there's nothing that came to me that I
wouldn't otherwise be receiving. :Now that didn't héppen;
quité the opposite happened.

For the Government to start representing now that I
can't negotiate on behalf of:  the emplojeés and the company ~—‘
the in camera submission was.designed to show the Court that
there are real defenses here. Therg's no,negotiation. There
is no conflicted loyalty. There's a complete alignment of

interest, I believe, between the employees and the-companj.

Even if'thére isn't, the employees' attorneys. will be able to
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advise them of that.

. THE COURT: Doesn't, though, the initial problem
start with your initial letter to thé Government that you
represent the company and all ‘employees? Doesn't the problem '
start with that first sentence of that first letter?

MR. SPERTUS: No. -

THE COURT: Why 'not?

Mh. SPERTUS: Because the Government represented
that these employees were not targets. It's routine under
these types of situation to have employees represented
through company counsel. These employees were not targets at
the time. These employees were being contacted in their
homes by 1nvest1gators They were calling company counsel
sayrng, make it.stop. ‘ | . |

I mean, there's no way -=

THE COURT: So why didn't the company do what
you're proposing nom when it had the money at.the time? .When
they were being contacted, had.the assets heen'seized at that
point? '

MR. SPERTUS: Yes. That's the point: This was a
warrantless seizure that preceded the arrests of ~- of the -
the indictment of the company.qr the arrestnof its president,
The Government just took all of the assets that are set forth

in Exhibit C without a warrant; just took them. It's

prevented the company from retaining counsel for these

UNITED STATES DISTRICT COURT
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employees., We, from the get-go, have been trfing to get
assets released for these employees to preserve evidence, to
pay rent. -

- I mean, these are issues that confronted the
company immediately. I'm underfunded on my own retainerlwith
the company. I'm not in a position to —-- to -- we did file a
Rule 41 motion, I believe, at fhe outset of this case, but
the Govermment was very improperly repeatedly reaching out-to
these emplo&ees in their homes in front:of their children
saying, we want to interview you;. you have nothing to hide;
why do you need an attorney? I just think it's disingenuous-
now for them to say that because-I finally put a stop to that
behavior, I now am conflicted out of the whole case.

The'Government'Qill win by default. Iet's just say
hypothetlcally that the Government gets 1ts way, the
Government shouldn't even be advocatlng, first of all. It's

improper to do anything more than alert the Court to a

- concern the Government has. I'm entitled to in camera

argument.

_ Let's just say the Government gets its way and
accdmpliéhes the goai it is affirmatively advocating for, now
suddenly we're two weeks away from trial. The company can't
represent itself. No assets are being released for counsel.
I mean, as a matter of law, the Unimex decision would make

the Govermment face an insurmountable hurdle on appeal.
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The other —-- the Ranmson decision talks about how

when evidence is properly seized,‘that it should be released

if its.évidentiary value is —- can be add;essed through other
means. We'll stipulate to whatever evidentiary value the
seizure has. The Government cafted away miliions of dollars
in gold and in other.GCB assets and is leaving the company
and its employeesldefenseless. It's beén‘doing‘thét since
the onset of this case. This case started with the seizure.
We've been struggling with an impossible situation since the
onse£ of this case. .

So to answer the Court's question directly, if I
could have obtained_assets initiaily to represent these
emplo&ees, I would have. We asked for them. We're trying to
get them. ‘We've negotiated informally with the.Government
since the onset of this case: Mr. Aevis himsglf répresentgd
that it's likely he would disﬁigs the company. At the time

this all unfolded, "there was no plan by the'Government, I

think, to even proceed against the combany; I don't know

what chaﬁgeq. No one will tell me.

Now I'm faced with a situation where the cdmpany's
asSeté are needed for theseé immediate pﬁrposéé. The company
has Sixth Amendment rights. The employéeé have Sixth
Amendment rights. The company has Fourth Amendment rights
that were violated by the Government cafting off gold and

silver without any basis, no warrant authorizing that
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seizure. I'm left trying to clean up a mess that's very,
very difficult.

The Cburt is asking me, why don't I see the plank
staring me in the face. I don't know how to communicate with
the Court that tHere —- the Govermment's fantasy about thése
inconsistent defenses éhd finger—-pointing is just that. It's
fantasy. The Court can discués.with counsel for the-
employees once they're retained why that is fantasy.

' I triéd to present fo the Court two of the primary
defenses atltrial. 'We're two weeks away from trial. The
company has Speedy Trial rights that‘its exercising. As the
Court will recall, I even oppoSed the éxcludable time
findings that were based on Jim Fayed's bail motions. I
don't ﬁnow'what the Court expects me to do. To make a
suggestion that I;m.behaving unethi;ally, I just don't think
it's.well—founded. I think I'm behaving ethically. I would
welcome a Bar‘inquiry into my cbnduct on this case. I've
been.absolutely hamstrung by the Govermment's positions from
day one.

To be precise, they take everything, theﬁ they say
nothing éoes back to hired counsel. They'fe separate issues
regarding the return‘of aésets from retaining coun;el. Théy
aimoét create this problem themselves by representing that
the employees are not targets, and then proceeding with the

proffers. Now I'm stuck with the Court's strong bias to

. UNITED STATES DISTRICT COURT
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grant their motion, which they're not even permitted to make.

Other than alerting the Court to a potential conflict, that's

the limit of what the Governmént.can do.

If money is released, as we've requested today,

this will all become moot.

THE COURT: Mr. Bevis, last word.

MR. AEVIS: Your.Honor, throwing money at the

problem is not going to solve it. I do want to correct the

record. When Mr. Spertus was called by Brooks and Leighton.

where they had asked him, we're being interviewed or we've
been requested to provide interviews or statements to.law
enforcement, it wasn't the Federal Government. It was the
LAPD. The LAPD detectives were investigating Mr. Fayed's
involvement in the murder of his wife.

Mr. Spertus-was representing the corporation and

not Mr. Fayed at the time. Mr. Fayed, if the Court will

recall, had Mr. Werksman as his personal counsel, none the

less saw fit to step in on behalf of Mr., Fayed the
individual. The corporation is not a target in the murder
investigation, and asked me if I would call off the dogs.

otHer words, he asked me if T would tell LAPD, an

In

investigative entify with which I was not involved in regard

and asked them not to interview these two individuals who

to a murder case investigation with which I was not involved,.

were the subject of our white collar investigation now before
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this Court.

This is another example of conflating.the facts to
try and blend, as Mr. Spertus is doing, the Rule 41 matter
into this. It's not related. There's a conflict. He made a
choice early on to represent everyone. GCB is not General
Motors. It's a closely if not solely held company in the
control of James Fayed.-

Mr. Spertus made a decision edrly on to represent

"and protect Mr. Fayed by causing two individuals to squelch

their involvement or refrain from any involvement in respect

+ of the murder case involving Mr. Fayed, which is not before

this Court. ‘He made that choice. So he's connected himself
with yet a differént;'ﬁﬁre&ated-matter, but again, confused
his role deliberately so. |

So to now come before this Court and ask that the
Court.ought to force the Government to write a check so that

those- 1ndlv1duals can be further controlled by Mr. Fayed

‘underlies the entlrety of the matter relating to the duty of

loyalty. It emphasizes it. It makes it all the more
important. |

I have one finai thing to say, Your Honor. I took
the moral high ground in my initial comments in not
commenting on Mr. Speftus‘ filing, his in camera fiiing, as a
choice I made. The fact is it is sounding more and more like

from his comments that there were things that the Government
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would like to seé. We would request that Mr. Spertus brovide
that filing to us redacted if there are any communicativef
stafements thét could be privileged, but otherwiée provide us
with all of the argumeht he made. It is simply not properlfo
be asking the Court to litigate any other matter. . The
Court's ruling was very clear. Only privileged
cémmunications can be disclosed to the Court. If there.is
anything else, wé'd like to see it. Thank: you.

' THE COURT: Thank you.

MR. SPERTﬁS: Your Honor, to add’ohe'comment only.
I don't know ﬁow the Government can make this claim that
thefe is a sepérate State investigation. .The search warrant
that was left at the scene after the seizure that preceded my
appearance in this caée states: Item 12, clothing containing
blooa, including but not limited to a dark hoody, sweat ——

THE COURT: Mr. Spertus, can you slow down and read
that again.' '

MR. SéERTUS: Yes.

For example, the Federal search warrant, okay, that
was left at the business premises after the Federal search of
the business preﬁises has as Item 12, clothing containing

blood,_inciuding but not limited to a dark hoody

sﬁeatshirt.

That was solely to selze items for the State murder

case. Item 11: Cleaning material and substance, including
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but not limited t§ Armor All, towels, and bucketsu

That was in pﬁrsuit of what the Government is now
claiming is a separate Sfafe murder case.

i‘m reading tea leavés. I éo to the premises. I
pick up a search warrant that is clearly aesigngd to further
a State murder investigation. The Govermment is ac¢cusing me

of somehow misleading the Court when I repeatedly represent

that this was a joint Federal and State investigation. The

first day of the proffers had more LAPD detectives than it
did Federal agents.” I don't see the reason for thé
separation. I mean, I don't think it matters, -but this.was a
joint Federal and Staté investigation, and I'm a little bit .
confused why the Government is resistiﬁé that
characté;ization.. I've never seen a whité collar criminal
case have as an item to.be seized blood evidence.

Now, I've repeatedly since.Buqust asked the
Government for the search warrant affidavits. They have
steadfastly refused. I havé asked.thém in writing, T
belieye, three times. They steadfastly refused. I don't
understand how they caﬁ be surprised. 1I'd ask them to

fulfill their discovery cbligations and produce discovery.

 We're two weeks away from trial. That would allow me to

evaluate suppression issues and other things.
I just wanted to correct the Government's

mischaracterization as somehow they're separate from the
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‘State. - I've never seen a Federal warrant in a white collar

case looking for blood evidence.
MR. AEVIS: Your Honor, I want to add one thing For
the Court's benefit. Mr. Spertus did raise a point about the

default where the corporation might after today be

. unrepresented. That has never been our intention to somehow

as matter of tactics cause Mr. Spertus to be disgualified so’
thgt the corporation wouldlbe unrepresented, and then we
could swoop in and take the corporétion's‘default. I will go
on the record right now on behalf of the Government we will

not do that. We will 'give the corporation a reasonable

-

amount of time before we would take such action. I would

define a reasonable amount of time as at least 30 days,
certainly more 'if the Court would feel that would be
appropriate. That is not our intention. We will not do

that.

MR. SPERTUS: Your Honor, the company has Speedy

Trial rights. The Govermnment is desperately trying to get a-

continuance of this November trial. There are creditors.

There are people not being paid. I've submitted in the

‘Rule 41 motion notice from the landlord that they're going to.

evict the business from its premises.
There is no way that the company should be forced
to forfeit Speedy Trial.rights under these circumstances.

THE COURT:. The Courf will issue a minute order
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today ruling that there is a conflict of interest, and that,
Mr. Spertus, you are disqualified from representing the
corporation in this matter. That will go out today.. Thank
you.

MR. AﬁVIS: Thank you.

‘We will submit if it's okay, Your Honor, excludable

time findings to follow this because I believe the record

ought to be clear about what may happen with the trial date.
Although, as a practical mattér, I believe so long as the

corporation is unreprésented, the trial date may need to be
i :
vacated.

THE COURT: You may.

MR; SPERTUS: Your Honor, for the fecord, the
company would have dgéire to exercise its Speedy Trial rights
as it did previously when it opposed the Speedy Trial
findings submitted by the Government. I don't believe that
the Government can move to exclude time in this case.

THE COURT: Thank you.

MR. AEVIS: Thank you, Your Honor.

(Whereupon proceedings were concluded at 9:35 a.m.)
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LAW OFFICES OF JAMES W. SPERTUS
James W. SPF ertus, State Bar No. 159825
Aman ouchton State Bar No. 220430
12100 Wﬂshjre Blvd., Ste. 620
Los An §e es, California 90025
310 6—4700-Telephone
310) 826-4711-Facsimile
im gertuslaw.com

@spertuslaw.com

Attorneys for Defendant Goldfinger Coin
& Bullion, Inc.

_ ' UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, - | CASENO.08-224 PSG

Plaintiff, . | DEFENDANT GOLDFINGER COIN
& BULLION, INC.’S MOTION FOR
v. RETURN OF PROPERTY
; '~ | PURSUANT TO RULE 41 (E) OF
GOLDFINGER COIN & BULLION, | THE FEDERAT, RULES
INC. : CRIMINAL PROCEDURE
Defendant.

PLEASE TAKE NOTICE that on October 27, 2008, at 10:00 a.m., or as soon
thereafter as the matter may be heard before the Honorable Philip S. Gutierrez,
located in Court Room. 79,6 of the United States Courthouse, 255 East Temple
Street, Los Apgeles, California 90012, defendant Goldfinger Coin & Bullion, Inc.
(“GCB”) will move this Court for an order to return a limited amount of the funds
seized by the United States from GCB on or about August 7, 2008. This motion is
made under Rule of Criminal Procedure 41(g) on the ground that GCB will be
aggrieved by GCB’s continued deprivation of the seized funds, and the seized funds
are not stolen or contraband, or otherwise have any eyideiltiary value to which GBC

would not stipulate.
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This. Motion is based on this Notice of Motion and Motion, the Memorandum
of Points and Authorities and Declarations attached hereto, the Court’s file in this
matter, and upon such other oral and documentary evidence as may be presented to
the Court at the bearing on this Motion.

Dated: September 24, 2008 Law Offices of James W. Spertus

By:. IS .
James W. Spertus

Amanda R. Touchton
Attomeys for Goldfinger Coin & Bullion, Inc.
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1. Introduction .

Goldfinger Coin & Bullion, Inc. (“GBC”) is charged in a single count
indictment with operating an unlicensed money transmitting business in violation'of
Title 18, United States Code, Secﬁon 1960. GCB- operated an on-line bullion
service that allowed individuals to open accounts and purchase gold bullion, silver
or United States cutrency, providjng the average individua_.l with an opportunity to”
own gold, silver or curtency withourt taking the risks associated with actual
poésession‘ of precious metals. GCB stored account holders’ dei)osits in various
bank accounts and gold depos1tor1es | .

On or about August 7, 2008 the government selzed all of GCB’s bank
accounts and certain precious metals, including funds and precious metals placed on
depos1t with GCB by third party clients. GCB believes that the assets seized exceed
$20 million, but the government has steadfastly refused to prov1de any accounting
of the amounts seized. -{Declaration of James W. Spertus (“Spertus Decl.”), § 6).
The government has thus far refused to release any of the seized fu.ﬁds to GCB, let
alone provide GCB with basic information pertaining to the seizure. In addition', the
government refuses to produce the seizure Warrant afﬁdawts it used to take
possessmn of GCB’s bank accounts, the search warrants afﬁdawts by which the
government seized the precious metals stored in GCB’s premise, or even an
inventor;lr of what was seized other than generic statements that make it clear that
the government seized currency, go_ld, and silver, |
"~ The ‘gove;nment’sl refusal to release any funds to GCB places GCB and its
third party account holders in a precarioﬁs position. Without basic operating funds,
GCB is uneible to pay vendors who are integral to maintaining the company’s
computer network infrastructure, or tb pay its landlord to stave off eviction
proceedings. Without ifs, computer infrastructure and office, GCB will be unable to

reconcile accounts and return funds to innocent third-party account holders, much

. . 1’ . ) )
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less defend itself against charges sought by the government against which GCB
maintains its innocence. ' |

Additionally, GCB does not have funds to provide répresentaﬁon for two
employees whom the government recently identified as targets of its investigation.
GCB is willing to pay the legal expenses for these employees, and indeed believes if
is obligated to do so under the California Labor Code. GCB likewise lacks
resources to pay counsel to defend itself at trial in the pending criminal
investigation. | '.

Federal Rulé of Criminal Procedure 41(g) enﬁtles- a criminal defendant
“aggrieved” by a government seizure and deptivation of its property to recover the | ‘
ﬁroperty from the government where the property is not needed as evidence, and is
not “alleged to be stolen, contraband or otherwise forfeitable.” The government has
seized GCB’s assets as evidence only. As discussed below, there is no justification
under Rule 41(g) for the government to withhold the requesteci funds from GCB.
The govefninent has not alleged the seized funds to be contraband or forfeitable, and
to the extent that the funds have any evidentiary value, GCB is prepared to provide
the government with a stipulation regardjng the amounts and location of the seized
funds. There can be no disputé that GCB will be “aggrieved” by the continued
deprivation of its funds. Indeed, unless the requested rélief is granted, and a limited

amount of seized funds are immediateiy released, the government’s seizure of

GCB’s assets will not only be catastrophic for GCB’s business and its innocent
account holders, but it will in effect deny GCB and its 'ernployees' the ability to

exercise their Sixth Amendment rights to counsel of their choosing.

2.  Fed.R. Crim. P. 41(g) Mandates The Réturn Of Seized Funds That
Serve No Evidentiary Purpose, Are Not Contraband and Are Not
Subject to Forfeiture

Federal Rule of Cﬁmjnal‘ Procedure 41 authorizes the return of property

seized under a lawful warrant under certain circumstances. Rule 41(g) provides that

- 2.
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a “person aggrieved . . . by the deprivation of ﬁroPerty may move for the property;s
return.”! A Rule 41(g) motion is the appropriate mechanism “to seek the return of
seized iﬂroperty after an indictment has been issued.” Ramsden v. United States, 2
F.3d 322, 324 (9" Cir. 1993) |

'I'Be Ninth Circuit case law applying Rule 41(g) as well as its legislative
hjstofy make clear that the government does not have unfettered authority to retain
propérty seized from a criminal defendant, even where that property was lawfully
seized. Rather, the gqvéinmenf’s retention of seized property must be “reasoﬁable
under all of the circumstances.” Ramsden v. United States, 2 F.3d 322 (9" Cir.
1993), quoting Advisory Committee Notes to the 1989 Amendment of Rule 41(g);
see also United States v. Comprehensive Drug Testing, Inc., 513'F.3d 1085 (9™ Cir.
2008). -

In Ramsden, the Ninth Circuit held that the “United States’ _rete'ntion of
property generally is reasonable if it has a need for the properfy in an investigation
or prosecution.” 2 F.2d at 326. The Court in Ramsden further held, however, that
where “the United States’ legitimate intérests can be satisfied even if the property is
returned,” continued retention is unreasonable. Id.; United States v. Kaczynski, 416
F.3d 971 (9™ Cir. 2005) quoting Advisory Committee Notes to the 1989 '
Amendment of Rule 41(g): According to the Ninth Circuit, “[t]he spirit of Rule

41(g) is one of compromise.” Ramsden, 2 F.3d at 327. Thus, even where the

! Rule 41 (g) also permits a person to seek the return of property on the grounds that it was the

|| Product of an unlawful search and seizure. GBC does not waive its right to do so in the future, but.
since the government has refused to produce the affidavits underlying the search warrants, GCB is
not in a position now to evaluate the lawfulness of the governmerit seizures. United States V.
Wilson, 540 F. 24 1100, 1104 (D.C. Cir. 1976) (finding that the right to return enunciated in Rule
41 is independent of the validity or invalidity of the underlying search and seizure).

? Ramsden refers to Fed. R. Crim. P. 41(e), which contained the materially identical provision for
seeking the return of property prior to the Amendments of Rule 41 whereby subdivision (g)
superseded subdivision (¢). To avoid confusion, all references in cited authority to the superseded
subdivision () have been changed to reflect subdivision (g). - S

3,
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government can assert that the seized property has some i)oséible evidentiary value,
it still should be returned to its owner if the government’s interests can be satisfied
by means other than retention. Id. at 326-27 (requiring the return of seized
document originals where the government’s interest in the documents could be
satisfied by maintaining copies of the documents.)

Wﬁgre, however, there is no evidentiary need for-the government to retain the
property in question, the burden is on the government to demonstrate a legiﬁmate
reason to retain the property. United States v. Harrell, 530 F. 3d 1051, 1057 (9th
Cir. 2008). In Harrell, the Court held that the govemment “must justify its
continued possession of the property by demonstrating that it is contraband or -
subject to forfeiture.” fa’. (internal ci’catibns omitted.); see also United States v.
Mills, 991 F.2d 609, 612 (9 Cir. 1993) (holding that & Rule 41(e) motion is only
propetly denied where “the défendant is not entitled to lawful possession of the
seized property, the property is contraband or subject to forfeiture or the
government’s need for the property as evidence continues™), quoting Unzted States
v. Van Cauwenberghe 934 F.2d 1048 1061 (0th Cir.1991).

3.  ThereIs No videntiary Need For The Government To Retam
The Funds Seized From GCB

GCB is charged with one count of 'violating 18 U.S.C. § 1960 for allegedly
operating a money transmittinig business without a license. The indictment contains
a single pa:_ragraph,_ and contains no allegations that GCB'.engaged in any otherwise
illegal or unanthorized activity. Moreover, the indictment contains no charges that
inom'es déposited by clients or otherwise obtained by GCB were stolen, contraband,
|| fruits of illegal activity or subject to forfeiture. . ,

This is not an illegal firearms or narcotics distribution case where the
proceeds of the business are per se illegal. See Harrell, 530 F.3d at 1057 (“An

object is contraband per se if its possession, without more, constitiites a crime”).

4.
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Rather, the government has seized money and precious métals, which do not
constitute contréband. See In ve Search of 2847 East Higgens Road, Elk Grove
Village, Illinois, 390 F. 3d 964, 965 (7™ Cir. 2004) (holding that $12 million in cash
seized from owner of strip joints should have been returned since the bills
themselves had no evidentiary value and was not alleged to be fruit of a crime.).
The government therefore cannot justify the retention of GCB’s funds by now
asserting for the first time that the funds are contraband or subject to forfeiture.
GCBisin I;eéci of an immediate order from the Court permitting the limited release
of funds to pay emergéncy bills as set forth herein. _

Nor can the funds propetly be considered “evicience” in support of the
governxmnt’s charged violation of 18 U.S.C. § 1960. The government must prove
that GCB engaged in “an unlicensed money transmitting business affecting .
interstate and foreign commerce_.’f GCB is not coﬁtesting that it had a money
transmitting license. Rather, GCB believes that it did nof need to obtain a license
because it is not a money remitting business. Thus, whether the government can .
prove its case will turn on the nature of GCB’s business and whether GCB met the
statutory definition fora “money transmitting Business.” " A trial of this issue does
not justify tjaé continued seizure of assets that have no evidentiary value.

That GCB maintained a given amount of funds in bank accounts and held
precious metals under safekeeping for its account holders does not evidence that
GCB engaged in a “money transmitting business” and fherefO{e required a license.
Rather, the seizure merely establishes that GCB held significant assets in banks
accounts and vaults, which facts are not in dispute in this case.* This is not a case -
where the-currcney itsclf has independent evidentiary values because it creates a
nexus between the defendants and the‘crir‘ne. The funds seized froin GCB haveno
independent evidentiary value, and the fact that the currency was seiged from a
business charged with a regulatory violation does not justify the continued retention

of the seized funds when the company will stipulate to the manner and method of

| e
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the seizure. See In re Search of 2847 East Higgens Road, Elk Grove Village,
Ilinois, 390 F. 3d 964, 965 (7™ Cir. 2004) (ordering release of $12 million in cash
_seized-'ﬁ-om owner of strip joints even though they might evidence a tax violation).

To the extent the seizéd funds have any evidentiary at all, GCB is prepared to
stipulate to the amount and location of the seized funds, and any other obj ective
facts pertaining to the seizure that the government reasonably proposes.
Accordingly, such claiigned evidentiary value cannot ju-stify the continued
withholding of GCB’s funds. See Ramsden, 2 F.2d at 326 (holding that where “the
United States’ légitimaté interests can be satisfied even if the property is returned,”
continued retention is unreasonable). | ‘

Because the seized funds are not needed for any évidentiary purpose, are not
contraband, and are not subject to forfeiture, GCB is entitled to the return of a]l
seized fands. . :

4. GCB Will Suffer Severe Harm Without Thé Return Of Funds

The government seized all of GCB’s assets. Although GCB is entitled to the
immedijate return of all funds and precious metals seized by the government, GCB at
this time seeks the return of only those funds needed to pay vendors and its landlord
so that it can maintain its infrésfruchlre; pay legal fees for certain employees, and
defend itself against the pending charges. Without such relief, GCB will shortly
lose its ability to defend itself and its employees because, as previously briefed, the
evidence needed for the defense will be lost. Ramsden, 2 F. 3d at 327 (finding that
the spirit of Ruile 41(g) is one of compromise and recognizing that “reasonable
accommodations might protect .both the law enforcement interests of the United
States and the property rights of property owners and holders”.)

A. GCB Needs Funds To Maintain Its Computer Infrastructure For
The Ultimate Benefit of its Accountholders

GCB is a largely computerized operation that maintains a minimal staff. The

account information is primarily contained in computer based files. These files are

‘ 6. '
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maintained on servers that are house.-d by outside entities. Tb maintain its
infrastructure and be in a position to ultimatély return funds and assets to its account
holders, GCB must be able to pay the companies that house thle. servers that contain
GCB’s account holder information.

For example, one company provides GCB with protection against distributed
denial of service attacks and charges GCB $5,000 per month for such services.
(Spertus Decl. § 7). This company has not been paid for its services and has
.mdmated to GCB that unless it is paid it will cease providing services to GCB. (Id )
Another company provides GCB with server rack space and connectivity. (Id ).

This company charges GCB $7,500 per month for such services and has not been _
paid. (__) Another company provides GCB with internet connectivity. (/d.). This
company charges GCB $1,200 per month for such services and has not been paid
(Id.). Unless these vendors are paid, they will cease providing services to GBC.
Thué, GCB needs the retumn bffmds ‘nece'ssary to pay outstanding cﬁarges owed to
these computer vendors, as well as monfhly charges for the foreseeable' future. GCB
requests the release of funds to pay for six months of service from these vendors,
and if the case is not resolved within six months, GCB will apply to the court for the _
release of funds for continued payments during the pendency of this case. In
camera, outside the presence of the government, GCB will provide the names of
|leach of these specific vendors. - .

 B. GCB Needs Funds To Pay Rent On Tts Office

In addition to information maintained on its 60m_puter network, GCB
maintains additional infrastructure at its business premises, such as account
information, local computers, account holder identification documents, and other
documentation in GCB’s office. To secure these records, protect the interests of its

accountholders, and run its business, GCB must be able to pay the rent on its office
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space. The government cannot dispute the fact that GCB needs an office to operate
and cannot simply fail to pay rent and Become a holdover tenant.

GCB leases office space ‘from RT Enterprises in Camarillo, California.
Declaration of Robett Taylor Y2, attached hereto (hereinafter, “Taylor Decl.”). GCB
owes R.T Enterprises.$4,82_1.68 for the September 2008 rent and soon will owe an
additional $4,821.68 on October 1 for the October 2008 rent. (Taylor Decl. 3.) |
R.T. Enterprises has agreed to extend GCB’s lease for an additional six month
period from November 1, 2008 throngh April 30, 2008 at & rate of $4,066.33 per
month. (Taylor Decl. 14.) However, R.T. Eﬁterprises will seek to evict GCB if
GCB does not pay the amounts owed‘in a timely fashion. (Taylor Decl. 15.)

C. GCB Needs Funds To Defend Itself and Pay The Legal Fees Of
Current And Former Employees Who Are %ow Targets

California Labor Code §2802 obligates employers to indemnify employees .
for legal fees and defense costs incurred by the employee ““in direct consequence of
the discharge of his ot her duties . .. .” Accordingly, GCB has sought to retain
counsel for GCB’s employees related to the pending criminal charges and
investigation of GCB, but needs funds released to pay attorneys fees. Unless funds.
are released to GCB for this purpose, GCB will be unable to Fulfill its legal -
obligation to its employeés under the California Labor Code. _

In addition, GCB needs additional funds released to pay for its own defense.
Without such funds, GCB will be denied counsel, which is most likely the
government’s‘ goal in refusing to release funds to pay attorney’s fees. If the Court
were to order the release of funds to pay attbfney’s fees, GCB reqﬁest an in camera
hearing, outside the presence of the government, for a hearing on the amount of
funds necessary to retain counsel in this case. |

5.  Conclusion _
The above listed funds are absolutely ne_c-eséary if GCB is going to maintain

the resources necessary to reconcile third-party accounts and to defend itself and its

_ . s :
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employees in these criminal proceedings. The government has not and cannot assert
any rightful claim of title to the property, and has seized the assets at issue in this.
Motion'as ev1dence only. The seized funds are not subject to forfeiture and are not
contraband. Given GCB’s offer to stipulate to the any evidentiary purpose for the _
seizure, the funds no longer have any ev1dentlary value. GCB is therefore entitled
under Rule 41(g) to the immediate return of the seized currency and precious metals.
Nonetheless, in the spirit of reasonable compromise, GCB asks at th15 time only for
the limited release of funds to maintain the compéany’s basic infrastructure, to permit
the company to mount a defense to the pending criminal charges, and to allow the
company to retain separate representation for those emplojees the government has
recently designated as targets. Given GCB’s right to all funds, GCB’s request fora
release of limited funds to sefve only these immediate needs is inherently

reasonable.

Dated: September 24,2008~ Respecfully submitted,

LAW OFFICES OF JAMES W, SPERTUS

By: /S
James W. Spertus
Amanda R. Touchton
Attorneys for Goldfinger Coin & Bullion, Inc.

' 9,
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DECLARATION OF JAMES SPERTUS

I, James W. Spertus, hereby state and declare as follows:

1. Iaman attorney duly ﬁcenséd to practice law in the State of California _ '
and am the attorney of record fér defendant Goldfﬁlger Coin & Bullion, Inc.
(“GCB”) in United States v. Goldfinger Coin & Bullion, Inc., CR 08-224 PSG.

2. Under the Labor Code for the State of California, I beheve GCBhasa
duty to pay the fees for legal representation for its employees.

3. Ibelieve that the United States has seized a]l of GCB’s hqmd assets,
and has frozen all of GCB’s bank accounts.

4. 1 have reviewed the indictment in this case, and I have researched the
law pertaining to the charged violation, and T believe that GCB and its employees
are factually innoceﬁt of the crime charged. The government is alleging that GCB is
an unlicensed money remitting business, and I do not believe that the government
can prove its case. The government has thus far failed to produce any meaningful .
discovery, and I am aware of know facts that Would support the charges in the
indictment. I am willing to divulge the complete defense strategy in this case to the
Court in camera outside the presence of the government.

5. Ihave contacted several criminal defense attorneys regarding this case
in an, effort to determine the amount of money that would be needed to retain
sgparafe counsel for company empldyeés, and at the hearing on this motion I will
request an in camera hearing to discloselthis information to ._the Court outside the
presence of the government. | |

6.  Iam informed and believe that, on or about Aﬁgust 7, 2008, the
government seized all of GCB’S bank accounts and certain precious metals,
including funds and precious metals placed on depos1t with GCB by third party
account holders. I am informed believe that the value of the seized assets exceeds

$20 million, and the government has steadfastly refused to provide me with any
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accounting of the amounts seized. In addition, the government refuses to produce
the seizure warrant affidavits used to obtain warrants to take Ppossession of GCB’s
bank accounts, or the search warrants affidavits underlying the search warrants in
this case by which the government seized th'el precious metals stored in GCB’s
premises. The government will not even give me an accounﬁng of the amounts
seized.

7.  Ireviewed bills and records that T have been able to scrape togethert
pertmmng to GCB’s operahons Most business records have been seized by the
government. I believe the account information for GBC account holders is
primarily contained in computer based files. These files are mainta:ined_ on éervers
that are housed by outside entities. To maintain its infrastructure and remain in a
position to ultimately retﬁrn funds and assets to account holders, GCB must be able
to pay the companies that house the servers that contain GCB’s account holder
information.

7 Iam mformed and believe that the comparny that provides GCB Wlth
protection against distributed denial of service attacks charges GCB $5, OOO per
month for such services, and that the company has not been paid for its services and
has indicated to GCB that unless it is paid it Wi]l. cease providing services to GCB.
A separate company provides GCB with server rack épacé and connectivity, and
charges GCB $7,500 per month for such services and has not been paid. Another
company provides GCB with internet connectivity, and charges GCB $1,200 per
month for such services and has not been paid. Unless these vendors are paid, they
will cease providing services to GBC. Thus, GCB needs the return of funds
| nebessa.ry to pay outstanding charges owed to these vendors, as well as monthly
charges for the foreseeable future. GCB requests the release of funds to pay for six |
I |
/] -
/

2
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months of service from these vendors, and if permitted by the Court I will disclose

the names of these venders to the court outside the presence of the government.

I declare under penalty of perjury that the foregoing is true and correct.
Signed this 24th day of September, 2008 in Los Angeles, California.

/S
James W. Spertus
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DECLARATION OF ROBERT TAYLOR

L, Robert Taylor state ahdideclare &s follows:;
1,. Tatm the owner of R.T. Eutdprisés.

1
2
3
4
5 : . .
6| at 1333' mmf 1;1;,&%? tgﬁ;ﬁ’ﬁiﬁ?}"ﬁ e gféldéﬁ‘ngér Coin & Bullion, Tne.
7
g
9

3. Goldfinger Coin & Bullion, Inc, did noi ' ‘
_ : ' pay 1ts xent for Septemb
2008, The current balance is $4,821.68, exclusive of any ﬁnea'ang penaltieg %m
sane amount will be dne on Qcetober 1,2008. : s '

4. Ihave mgreed to extend Goldfineer Coi o
10 {1 six month beriod: : ‘ get Coin & Bullion, Inc’s Jease fora-
period from Novemp 1, 2008 throy . :

11 |[$4966.33 per month. e 1 2008 through Ageil 30, 2008 at a rato of

12 3. IfGoldfinger-Coln' & Bulli i '
. . : on, Inc. does not pa -
13 timely fashion, T vill {tnmediat ely bepin eviet o P ::hﬁ Eownts owed in

Immﬂﬂdéﬁhemalmfpeﬁwmﬁﬁéfm - .y
15 || Signed thig 24th day o P Septoraber, 2003 1o Mo, Cﬁ};ﬁg ailmg and cox."rect..
i L N L

18 U C - - Robett Taylor N
o - | |

”
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THOMAS P. O'BRIEN

United States Attorney

CHRISTINE C. EWELIL

Assistant United States Attorney
Chief, Criminal Division

MARK AVEIS (Cal. Bar No. 107881)
EDWARD E. ALON (Cal. Bar No. 207287)
Assistant United States Attorneys
1200 United States Courthouse

312 North Spring Street

Los Angeles, California 90012
Telephone: (213) 894-4477/3825
Facsimile: (213) 894-8601

Email: mark.aveis@usdoi.gov
‘edward.alon@usdod .gov

Attorneys for Plaintiff
UNITED STATES OF AMERICA

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNTIA

UNITED STATES OF AMERICA, No. CR 08-224-PSG

Plaintiff, GOVERNMENT’ & RESPONSE TO
DEFENDANT’ S MOTION TO RETURN
v. PROPERTY -

GOLDFINGER COIN & BULiION,

)
)
)
)
)
)
)
INC., )
)
)

Defendanté.

Plaintiff United States of America, by and through its
counsel of record, the Unitéd States Attorney’s Office for the
Central District of California, hereby provides its partial
response to defendant Goldfinger Coin & Bullion, Inc.’s (“GCB’s”
or “defendant’s”) motion to return property.

Tﬁe government received notice today that the Couft adﬁanced
this motion to October 2b, 2008. The government had expected not
to have to respond, if -at all, until after.the conflict ﬁearing.
The government reduests leave to file additional briefing to.the

extent the Court is inclined to consider defendant’s motion.
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CONFLICTS ISSUE SHOULD BE RESOLVED FIRST

Né matter wher the motion will be heard, it is nonetheless
tainted by defense counsel’s unwaivable conflict of interest.
The conflict of interest matter needs to be resolved first, and
the ostensible merits of defendant’s proposed motion fall
squarely Within the conflicts matter. It does not seem
reasonable for defendant’s éoﬁnsel to seek the release of funds
because that is a "merits" issue which is affected by fhe o
conflict of interest and because the funds defense counsel wants
to be freed-up are to a large extent to pay himself and to retain
counsel on behalf of defense counsel’s other clients, defendant's
employees.

MOTION FOR RECONSIDERATION WITHOUT NEW EVIDENCE

Moreover, defendaﬁt has essenfially filed a motion for

- reconsideration of the Court’s dénial of its previous motion for
the rfelease of $300,000. However, defendant has again provided
no evidence to support its motion, and -again relies entirely on
its attorney’s declaration. .

Despite the Court’s previous ruling, defendant has failed to
provide any credible or.admissible'evidence to supportlits
motion.

Additionally, the government is troubled that the sole
sppport for the Motion has been provided by a sworn statement by
a law&er'for defendant, no less upon mere‘“information and
belief” throughout his declaration. See, e.g., Spertus
Declaratioﬁ to Motion, 1:23-27, 2:15. Counsel’s supportiné
declaration is not only 1égally inadequate, as it is based upon

unexceptionable hearsay, but persisting in its use in support of

2
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the Motion could -result in disclosure of confidential attorney-
client communications where the government would expect to cross-
examine the declarant/counsel regarding the basis for counsel’s

statements. . g S

For all the foregoing reasoné, the government requests that
defendant’s motion be denied. !

DATED: October 17, 2008 THOMAS P. O’BRIEN
United States Attorney

CHRISTINE C. EWELL
Assistant United States Attorney
Chief, Criminal Division

/s/
MARK AVEIS
EDWARD E. ALON r
Assistant United States Attorneys
Attorneys for Plaintiff
UNITED STATES OF AMERICA

3
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THOMAS P. O’BRIEN

United States Attorney

CHRISTINE C. EWELL

Assistant United States Attorney
Chief, Criminal Division

-MARK AVEIS (Cal. Bar No. 107881)

EDWARD E. ALON (Cal. Bar No. 207287)
Assistant United ‘States Attorneys
1200 United States Courthouse

312 North Spring Street

Los Angeles, California 90012
Telephone: (213) 894-4477/3825
Facsimile: (213) 894-8601/0141

Email: mark.aveis@usdoi.gow
edward.alonfusdoi.qgov

Attorneys for Plaintiff
UNITED STATES OF AMERICA

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
UNITED STATES OF AMERICA, No. CR 08—224—PSG

Plaintiff, [proposed] ORDER DENYING MOTION
WITHOUT PREJUDICE

- Ve

GOLDFINGER COIN & BULLION,
INC.,

)
)
)
|
) [No hearing required]
) :
|
Defendénts. )
)

Based upon the record in this case,
IT IS HEREBY ORDERED that the motion of defendant Goldflnger
Coin & Bullion, Inc , for return of property pursuant to

Fed.R.Crim.P. 41, flled on or about September 24 2008, is hereby
DENIED WITHOUT PREJUDICE

Dated: October . 2008

PHILIP S. GUTIERREZ .
UNITED STATES DISTRICT JUDGE
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THOMAS P. O'BRIEN

United States Attorney

CHRISTINE C. EWELL

Assistant United States Attorney
Chief, Criminal Diwvision

MARK AVEIS (Cal. Bar No. 107881)
EDWARD 'E. ALON (Cal. Bar No. 207287)

‘Assistant United States Attorneys |

1200 United States Courthouse

312 North Spring- Street

Los Angeles, California 90012

Telephone: (213) 8%94-4477/3825 FILED 10/24/08

Facsimile: (213) 894-8601/0141 . .

Email: mark.aveis@usdod.gov
A -edward.alon@usdoi.gov

Attorneys for Plaintiff
UNITED STATES OF AMERICA

UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIZ

UNITED STATES OF AMERICA, No. CR 08-224-PSG

Plaintiff, FINDINGS AND CONCLUSIONS RE:
EXCLUDAELE TIME
V.

GOLDFINGER COIN & BULLION,
INC.,

)
)
)
)
) [No hearing réquiréd]
) ;
)
)
Defendants. )
)

Pursuant.to.the statements and request 6f the government,
and the record in this case, the -Court makes the,following-
findings in respect of excludable time: _

1. ' on February 26, 2008, deééndants'James Michael FaYed
(“Fayed”) and Goldfinger Coin &‘Bullion, Inc. (“GCB”) wére
charged in a single-count indictment with operating an unlicensed
money transmitting business, in violafion of 18 U.S:C. 511960.

2. ﬁefendant GCB first appeared before a judicial officer '
of this Court on August 18; 2008, gt'which time defendants Fayed

and GCB each appeared for post-indictment arraignment. A joint
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trial was then set for September 30, 2008.

3. On August 18, 2008, after defendants’ post—indictment
arralgnment, defendants filed an “Ex Parte J01nt Defense
Appllcatlon for an Order Releasing . . .” funds (the
“Application”). In the joint Application, defendants stated,
among other things, that “[d]efendant James M. Fayed is the
founder of [defendant] Goldfinger-[Coin & Bullion, Inc.] and
e-Bullion.com, an Internet site‘. s B .Application, 3:7-10. The
Application further states that “[djefendants Mr. Fayed and
qudfinger . . . operated a lewful business enterprise R
Application, 3:18—15. . ) .

4. On- August 29, 2008, this Court denied defendants’ joint
appllcatlon for release of funds.

5. On September 15 2008, thlS Court granted the
government’s motion to dismiss without prejudice the indictment
against defendant Fayed only.’

6. This Court haS'previous;y ordered that certain time be
excluded, and that, accordingly, ‘trial be continued to November
4, 2008. |

7. | At a September 19, 2008 status conference, counsel_for
the government informed the Court of'a conflict of interest in
regard to GCB’s counsel of record, .James Spertus (including Mr.
Spertus’ law firm and associates therein).' In light of the

confiict of interest issue, the Court set a briefing schedule.

All filings were to be filed under.seal; with the government’s

initial filing due on September 25, 2008. A hearing regarding

the conflict of interest was set for October 6, 2008.
/7

2
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8. Oh September 24, 2008, defendant GCB filed a second
motion for return of.property pursuant tp rule 41 (g) of the .
Federal Rules of Criminal Procedure, with a request that a
hearing be set on shorfened time. The Court denied the request
for a hearing on shortened time and the motion was set for
hearing on October 27, 2008. .

9. On October.6, 2008, the Court held a hearing regaraing
tpe'conflict of interest. Based on GCB's counsel request to file
additional supporting evidence under seal, and in camera, the |
Court continued the hearing to October 20, 2608. On October 16,
2008, the Court advanced to October 20, 2008 the hearing on GCB’s
second motion for return of property. . .

1b.‘ On Octobér 20, 2008, the Court disqualifieq defendant

GCB's counsel James Sperfus from fepresenting Scott Layton,

‘Robert Brooks,. or GCB.

11. On October 20, 2008, the Court denied without
prejudice GCB!’s second motion for return of property.
' Based upon the foregoin§ findings and the record in this
case, the Court makes the follow1ng conclu51ons
1. Pursuant to 18 U.S8.C. § 3161(c) (1), trial in thlS case
was required to commence not later than 70.days after the later

of the flllng of the indictment in this case, or the date of

‘defendant’s flrst appearance before a judicial officer of this

Court. Accordingly, trial in this case was initially required to
commence not later than October 27, 2008 as tq-defendant GCB.

‘ 2. . On September 19, 2008, the Court made findings and
conclusions of law regarding excludable time, and ordered that

the period from August 19, 2008; throfigh September 15, 2008,

-
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inclusive, 28 days, was deemed an excludable period under 18
U.5.C. § 3161 et seqg. Accordingly, trial in this case was
required to commence not later than November 24; 2008 as to
defendant GCB.

3. Pursuant to 18 U.S.C. § 3161 (h) (1) (F), delgy resulting
from any pretrial motion, from the filing of the motion théough
tﬂe conclusion of the hearing on suéh motion, shall be excluded.
The Court deems deféndant GCB’s second motion for return of
property pursuant to rule 41(g) of the Federal Rules of Criminal
Procedure a motion for the purpoées of '§ 3161 (h) (1) (F).

4. The time period of September 24, 2008 to October 20,
2008, inclusive, in which deféndant GCB’s motion for return of
property was pending, is excluded in computing the time within
which the trial must commence, pursﬁant to.18 U.s.C.

§ 3161 (h) (1) (F). As such, a period of 26 days is déemed
excludable time. Accordingly, triai in this case is required to
commence not later than December 20, 2008 as to defendant GCB.

5. The Court further concludeé that, based on the above-
stated findings, the ends of justice are served by continuing the
case as requested and outweigh the interest of the public and;the
defendant in a trial within the original date prescribed by the
Speedy Trial Act. _ i

6. Nothing in this Oxder shall preclude a finding that'.
other provisions of the Speedy Trial Act dictate that additional
time periods are excluded from the perioa.within which trial must
commence. Moreover, the same provisions and/or other provisions
of the Speedy Tri#l Act may in the future authorize fhe exclusion

of additional time periods from the period within which trial

"4
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must commence.

Based upon the foregoing, the Court hereby findé, conéludes,
and orders that (1) the'period from September 24, 2008 through
October 20, 2008, inclusive, is deemed an excludable period under

18 U.S.C. § 3161 et seqg.,: and (2) continues trial.in this matter

'to December 9, 2008 at 9:00 a.m.

Dated: October 24, 2008
PHILIP S. GUTIERREZ
" PHILIP S. GUTIERREZ
UNITED STATES DISTRICT JUDGE

5
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UNITED STATES DISTRICT COURT, CENTRAL DISTRICT OF
CALIFORNIA (Western Division - Los Angeles)
CRIMINAL DOCKET FOR CASE #: 2:08-cr-00224-PSG All Defendants

' Case title: USA v. Fayed et al Date Filed: 02/26/2008 *

Assigned to: Judge Philip S.
Gutierrez .

Appeals court case number: '08-
50367' '9TH CCA' .

Defendant (1) <
James Michael Fayed ' represented by Mark M Hathaway

TERMINATED: 09/15/2008 Mark J Werksman Law Offices
' 888 West 6th Street 4th Floor
Los Angeles , CA 90017

213-688-0460

Fax: 213-624-1942

Email: .
mhathaway@werksmanlaw com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Designation: Retained

Mark J Werksman

Law Offices of Mark J. Werksman
888 ‘West Sixth Street Fourth Floor
Los Angeles , CA 90017
213-688-0460

Fax: 213-624-1942

Email:
. mwerksman@werksmanlaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED
- Designation: Retained E
Pending Counts _ - Disposition
Nore '
e ense Level (Openi
None
Terminatéd Counts ' ‘ Disposition

Based on the government's motion

4 d
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Operating an Unlicensed Money
Transmitting Business-

D

Highest Offense Level
(Terminated)
Felony

C ints
None

Page 2 of 13

Rules of Cnmmal Procedure, IT IS
HEREBY ORDERED that the
indictment in this case is hereby
DISMISSED without prejudice
against defendant JAMES
MICHAEL FAYED only.

Disposition

!

Assigned to: Judge Philip S.
Gutierrez

Defendant (2)
Goldfinger Coin & Bullion Inc

endi

‘Operating an Unlicensed Money
Trans_mthng Business

(D

Highest Offense Ievel (Opening)
Felony

L_mm__tedgggg..s

represented by Amanda R Touchton
-Law Offices of James W, Spertus

12100 Wilshire Boulevard Suite 620
Los Angeles,, CA 90025
310-826-4700

Fax: 310-826-4711

Email: amanda@spertuslaw.com
LEAD ATTORNEY -

. ATTORNEY TO BE NOTICED

James W Spertus .

James W Spertus Law Offices _
12100 Wilshire Boulevard Suite 620
Los Angeles , CA 90025
310-826-4700

Fax: 310-826-4711

" Email: jim@spertuslaw.com

TERMINATED: 10/20/2008
LEAD ATTORNEY :
Designation: Retained

Disnosits

Dlsp_osmon
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Plaintiff
USA

represented by Edward E Alon

AUSA - Office of US Attorney
312 North Spring Street 12th Floor
Los Angeles , CA 90012
213-894-3825

Fax: 213-894-0141

Email: edward.alon@usdoj.gov
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Mark Aveis
AUSA - Office of US Attorney
Criminal Division - US Courthouse

_ 312 North Spring Street Suite 1200

Los Angeles , CA 90012-4700
213-894-2434 )
Fax: 213-894-8601

Email:
USACAC.Criminal@usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

US Attorney's Office

AUSA - Office of US Attorney
312 N Spring St, 12th Floor

Los Angeles , CA 90012-4700 -
213-894-2434

Email:

USACAC. Cnmmal@ustJ gov
TERMINATED: 08/25/2008

Date Filed # | Docket Text

02/26/2008

=

SEALED INDICTMENT filed as to James Michael Fayed (1) count(s)
1, Goldfinger Coin & Bullion Inc (2) count(s) 1. Offense occurred in
VEN. (ja) (Entered: 02/28/2008)

)

02/26/2008

EX PARTE APPLICATION to Seal Case Filed by Plaintiff USA asto
Defendant James Michael Fayed, Goldfinger Coin & Bullion Inc(ja)
(Entered 02/28/2008)

BEXAIBITS TOPETITION=-PAGE 99
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02/26/2008

3

ORDER Sealing Case by Magistrate Judge Stephen J. Hillman as to
Defendant James Michael Fayed, Goldfinger Coin & Bullion Inc, RE: -
EX PARTE APPLICATION to Seal Case 2 (ja) (Entered: 02/28/2008)

02/26/2008

(1

CASE SUMMARY filed by AUSA Mark Aveis as to Defendant James
Michael Fayed; defendant's Year of Birth: 1963 (ja) (Entered:
02/28/2008)

02/26/2008

(o]

CASE SUMMARY filed by AUSA Mark Aveis as to Defendant
Goldfinger Coin & Bullion Inc (ja) (Entered: 02/28/2008)

02/26/2008

e

MEMORANDUM filed by Plaintiff USA as to Defendant James
Michael Fayed, Goldfinger Coin & Bullion Inc. This criminal action,
being filed on 2/26/08, was not pending in the U. S. Attorneys Office
before the date on which Judge Stephen G. Larson began receiving
criminal matters. (ja) (Entered: 02/28/2008)

02/26/2008

N

MEMORANDUM filed by Plaintiff USA as to Defendant James
Michael Fayed, Goldfinger Coin & Bullion Inc. in regards to the
following Magistrate Judges: John C. Rayburn, Jr., Jacqueline . .
Chooljian, Patrick J. Walsh, Jennifer T. Lum, J effrey W. Johnson. (ja)
(Entered: 02/28/2008)

02/26/2008

leo

MEMORANDUM filed by Plaintiff USA as to Defendant James
Michael Fayed, Goldfinger Coin & Bullion Inc. This criminal action,
being filed on 2/26/08, was not pending in the U. S. Attorneys Office
before the date on which Judge Nora M. Manella, and Judge Lourdes G.
Baird began receiving criminal matters. (ja) (Entered: 02/28/2008)

08/01/2008

NOTICE OF MOTION AND MOTION to Unseal Case Filed by
Plaintiff USA as to Defendant James Michael Fayed, Goldfinger Coin &
Bullion Inc (mhe) (Entered: 08/06/2008)

08/01/2008

ORDER by Magistrate Judge Alicia G. Rosenberg as to Defendant
James Michael Fayed, Goldfinger Coin & Bullion Inc, re MOTION to
Unseal Case 13 . (mhe) (Entered: 08/06/2008)

08/04/2008

o

REPORT COMMENCING CRIMINAL ACTION ‘as to Defendant
James Michae] Fayed; defendants Year of Birth: 1963; date of arrest:
8/1/2008 (mhe) (Entered: 08/05/2008) :

08/04/2008

10 | MINUTES OF ARREST ON INDICTMENT HEARING held before

Magistrate Judge Ralph Zarefsky as to Defendant James Michael Fayed.
Defendant states true name as charged.Attorney: Mark J Werksman for
James Michae] Fayed, Retained, present.Court orders bail set as: James
Michael Fayed (1) $500,000 Appearance Bond, see attached for terms
and conditions. Defendant's request for forthwith release is DENIED.
Release stayed until 8/6/08 at 4:30PM. Defendant remanded to the .
custody of the USM. Post-Indictment Arraignment set for 8/18/2008
08:30 AM before Duty Magistrate Judge. Detention hearing held. Agent
Timothy L. Swec, CST.Court Smart: CS 8/’4!08 (mhe) (Entered:
08/05/2008)

08/04/2008

11

NOTICE OF REQUEST FOR DETENTION filed by Plaintiff USA as .
to DefendantFames Michael Fayed (mhe) (Entered: 08/05/2008)

08/04/2008

12
E

NOTICE DIRECTJNG DEFENDANT TO APPEAR for Arraignment

XHIBITS TO PETITION - PAGE 100
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on Indictment/Information. Defendant James Michael Fayed directed to
appear on 8/18/08 at 8:30 AM before the Duty Magistrate Judge (mhe)
(Entered: 08/05/2008)

08/05/2008

| CRIMINAL DUTY JUDGE FOR REVIEW OF MAGISTRATE

GOVERNMENT'S MEMORANDUM OF POINTS AND
AUTHORITES IN SUPPORT OF APPLICATION TO THE

JUDGES BAIL ORDER 25 filed by Plaintiff USA asto Defendant
James Fayed. (bm) (Entered: 08/21/2008)

08/06/2008

15 | MINUTES OF Hearing on Application to the Criminal Duty Judge for

Review of Magistrate Judge's Bail Order (Filed 8/6/08) held before
Judge Otis D anht II as to Defendant James Michael Fayed,Court
orders defendant is to remain in custody pending trial. The Government
is to prepare and lodge proposed findings. This order of detention is
without prejudice. Court Reporter; Anne Kielwasser. (mhe) (Entered
08/07/2008) -

08/06/2008

APPLICATION TO THE CRIMINAL DUTY JUDGE FOR REVIEW
OF MAGISTRATE JUDGES BAIL ORDER Filed by Plaintiff USA as
to Defendant James Michael Fayed. Application set for hearing on
8/6/2008 at 3:30 PM before Judge OtlS D anht II. (bm) (Entered: -
08/21/2008) :

08/06/2008

27 |REPLY TO GOVERNMENT'S MEMORANDUM OF POINTS AND

AUTHORITIES IN SUPPORT OF APPLICATION TO THE
CRIMINAL DUTY JUDGE FOR REVIEW OF MAGISTRATE
JUDGE'S BAIL ORDER 25 filed by Defendant James Fayed (bm)
(Entered: 08/21/2008)

08/13/2008

NOTICE OF LODGING filed by Plaintiff USA as to Defendant James
Michael Fayed (Attachments: # 1 Proposed Order Findings of Fact,
Statement of Reasons, and Order for Detention Following Hearing on
Government's Application to Criminal Duty Judge for Review of
Magistrate's Judge's Order)(Hobbs, Bonnie) (Entered: 08/13/2008)

08/13/2008

28 | FINDINGS OF FACT, STATEMENT OF REASONS, AND ORDER

'| MAGISTRATE JUDGE'S ORDER by Judge Otis D Wright, IT as to

FOR DETENTION FOLLOWING HEARING ON GOVERNMENT'S
APPLICATION TO CRIMINAL DUTY JUDGE FOR REVIEW OF

Defendant James Michael Fayed, (bm) (Entered: 08/21/2008) -

08/15/2008

17 | NOTICE OF APPEARANCE of attorney Mark M. Hathaway,

(Retained), appearing on behalf of Defendant James Michae] Fayed,
filed by Defendant James Michael Fayed. (Hathaway, Mark) (Entered
08! 15/2008)

08/18/2008 -

EX PARTE APPLICATION for Return of Property (PreTnal) Property
described as: $300,000.00. Filed by Defendant James Michael Fayed,
Goldfinger Coin & Bullion Inc (Attachments: # 1 Exhibit Exhibit 1
Partial Agency Listing, # 2 Proposed Order Proposed Order Releasmg
$300,000)(Hathaway, Mark) (Entered:-08/18/2008)

08/18/2008

19

STATEMENT OF CONSTITUTIONAL RIGHTS filed by Defendant .
Goldfinger Coin & Bullion Inc (tba) (Entered: 08/ 19/2008)

08/18/2008

20

&

DESIGNATION AND APPEARANCE OF COUNSEL; filed by James
XHIBITS TO PETITION - PAGE 1071
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W Spertus appearing for Goldfinger Coin & Bullion Inc (tba) (Entered:
08/19/2008)

08/18/2008

STATEMENT OF CONSTITUTIONAL RIGHTS filed by Defendant
James Michael Fayed (tba) (Entered: 08/19/2008)

08/18/2008

DESIGNATION AND APPEARANCE OF COUNSEL; filed by Mark J
Werksman appearing for James Michael Fayed (tba) (Entered:
08/19/2008)

08/18/2008 |23

ABSTRACT OF COURT PROCEEDING Issued by Magistrate Judge
‘Charles F. Eick as to James Michael Fayed. The Court otdered that the
defendant be provided with a medical examination, and or treatment for
arthritis. (tba) (Entered: 08/19/2008) :

08/18/2008

MINUTES OF POST-INDICTMENT ARRAIGNMENT:held before
Magistrate Judge Charles F. Eick as to James Michael Fayed (1) Count
1 and Goldfinger Coin & Bullion Inc (2) Count 1. Defendant arraigned,
states true name: As charged. Defendant entered not guilty plea to all
counts as charged. Attorney: 1.) Mark Werksman for defendant'1.)
James Michael Fayed, 2.) James W. Spertus for defendant 2.)
Goldfinger Coin & Bullion Inc., retained present. Case assigned to
Judge Philip S. Gutierrez. Jury Trial set for 9/30/2008 09:00 AM before’
Judge Philip S. Gutierrez. Status Conference set for 9/15/2008 10:00
AM before Judge Philip S. Gutierrez. Court Smart: CS08/1 8/2008 (tba)
(Entered: 08/21/2008) Y

08/20/2008

24

CRIMINAT MOTION AND TRIAL ORDER by Judge Philip S.
Gutierrez as to Defendant James Michael Fayed, Goldfinger Coin &
Bullion Inc; Pretrial motions shall be filed on or before August 18,
2008. Motions expected to take more than one hour of court time must
include a time estimate beneath the hearing date on the face page of the
motion. Oppositions (or notices of non-opposition) shall be filed on.
August 25, 2008. Replies (optional) shall be filed on September 8, 2008.
Local Rule 7-12 will apply to papers not tlmely filed by a
party.Adherence to these timing requirements is essential to
chambcrspreparanon of motion matters; Memoranda of Points and-
Authorities in support of or in opposition to motions shall not exceed 25
pages. Replies shall not exceed 12 pages. Only in rare instances and for
good cause shown will the Court grant an application to extend these
page limitations. No supplemental brief shall be filed without prior
leave of court. Typeface shall comply with Local Rule 11-3.1.1. (Civil). _
NOTE: If Times Roman font is used, the size must be no less than 14; if
Courier is used, the size must be no less than 12. Footnotes shall be in
typeface no less than one size smaller than text size and shall be used
sparingly; A Status Conference/Motions Hearing is set for September
15,2008 at 10:00 a.m.; Trial is set for Tuesday, September 30, 2008 at
9:00 a.m (SEE A'I‘I‘ACMENT FOR FURTHER DETAILS) (ab)
(Entered: 08/21/2008)

08/20/2008

31

MINUTES OF IN CHAMBERS ORDER by Judge Judge Philip S.
Gutierrez SETTING STATUS CONFERENCE: The Court is in receipt
of Defendants Ex Parte Joint Defense Application, filed August 18,
2008. Accordingly, the Court sets a Status Conference for Friday,
August 29, 2008 at 9:00 a.m. (bm) (Entered: 08/21/2008)

E!
https //ecf cacd.uscourts. gov/cm—bm/DktRpt pl?7778271850075916-L 801 0-1
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NOTICE OF APPEARANCE of attorney Amanda R. .Touchton,
(Retained), appearing on behalf of Defendant Goldfinger Coin &
Bullion Inc, filed by Defendant Goldfinger Coin & Bullion Inc.
(Spertus, James) (Entered: 08/21/2008)

08/22/2008

NOTICE OF APPEAL TO APPELLATE COURT (Interlocutory) filed
by Defendant James Michael Fayed re Findings of Fact, 28 . N;
(Werksman, Mark) (Entered: 08/22/2008)

08/22/2008

33 | NOTIFICATION OF APPEAL NOTIFICATION form issued regarding

Notice of Appedl - Interlocutory 32 as to Defendant James Michael
Fayed. (Ir) (Entered: 08/22/2008)

08/22/2008.

ORDER OF TIME SCHEDULE filed as to Defendant James Michael
Fayed, re Notice of Appeal - Interlocutory, 32'. Transcript designation .
due: 9/12/08, Court Reporter transcripts due: 12/12/08, Appellants
briefs and excerpts'due: 12/22/08, Appellees reply brief due: 1/21/09,
Appellants reply brief due: 2/04/09. (cc: all counsel) (Ir) (Entered:
08/22/2008) '

08/22/2008

Transmission of Notice of Appeal and Docket Sheet as to James
Michael Fayed to US Court of Appeals re Notice of Appeal -
Interlocutory 32 (Ir) (Entered: 08/22/2008)

08/25/2008

TRANSCRIPT DESIGNATION AND ORDERING FORM as to James
Michael Fayed, for Dates: 8/4/08, 8/6/08; Court Reporter: Michelle
Ortega, Anne Kielwasser; Court of Appeals Case Number: Not yet

assigned; Re: Notice of Appeal - Interlocutory 32 (Werksman, Mark)
(Entered: 08/25/2008)

08/25/2008

36 | NOTICE OF APPEARANCE OR REASSIGNMENT of AUSA Edward

E Alon on behalf of Plaintiff USA. Filed by Plaintiff USA. (Alon,
Edward) (Entered: 08/25/2008)

08/26/2008

37 | NOTICE OF MOTION AND MOTION for Release from Custody Filed

by Defendant James Michael Fayed Motion set for hearing on 9/8/2008
at 10:00 AM before Judge Philip S. Gutierrez. (Werksman, Mark)
(Entered: 08/26/2008) :

08/26/2008

38 | NOTIFICATION by Circuit Court of Appellate Docket Number 08-
'| 50367 as to Defendant James Michael Fayed, 9TH CCA. regarding

Notice of Appeal - Interlocutory 32 . (car) (Entered: 08/26/2008)

08/26/2008

‘| Goldfinger Coin & Bullion Inc, re: Notice of Appeal - Interlocutory 32 ;

APPEAL FEES PAID as to Defendant James Michael Fayed, -

Receipt Number 110678 in the amount of $455.00. (dmap) (Entered:
09/02/2008) '

08/27/2008

STATUS REPORT filed by Plaintiff USA as to Defendant James
Michael Fayed, Goldfinger Coin & Bullion Inc (Alon, Edward)
(Entered: 08/27/2008) . ;

'] 08/28/2008

B

STATUS REPORT filed by Defendant James Michael Fayed,
Goldfinger Coin & Bullion Inc (Hathaway, Mark) (Entered:
08/28/2008) : :

08/29/2008

41

" EXHIBITS TO PETITION - PAGE 103
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DENYING ex parte, without prejudice, as to Defendant James Michael
Fayed, Goldfinger Coin & Bullion Inc. Hearing on Review of Detention
order set for 9/5/2008 09:00 AM before Judge Philip S. Gutierrez.
Simultaneous oppositions due: September 3, 2008; Defendant's reply
due: Close of business day September 4, 2008; Hearing advanced to
September 5, 2008, at 9:00AM, Court Reporter: Miriam Baird. (da)
Modified on 8/29/2008 (da). (Entered: 08/29/2008) '

08/29/2008

| The court vacates the previously established briefing schedule.

ORDER of USCA filed as to James Michael Fayed, CCA #08-50367. .
This is an appeal from an order denying appellant's release pending trial
and will thus be governed by Federal Rule of Appellate Procedure 9(a).

Appellant's memorandum of law and facts in support of his appeal is
due 9/5/08. Appellee's response is due 9/15/08; and appellant's optional
reply to the response is due seven days after service of the response.
Order received in this district on 8/29/08. (car) (Entered: 09/03/2008)

09/03/2008

IS

OPPOSITION to MOTION for Release from Custody 37 filed by = *
Plaintiff USA as to Defendant James Fayed. (Attachments: # 1 Exhibit)
(Alon, Edward) (Entered: 09/03/2008)

'| 09/03/2008

SUPPLEMENT to MOTION for Release from Custody 37 filed by
Defendant James M. Fayed. (Hathaway, Mark) (Entered: 09/03/2008)

09/04/2008

| Glathaway, Mark) (Entered: 09/04/2008)

REPLY In Support of Motion MOTION for Release from Custody 37
filed by Defendant James M. Fayed. (Attachments: # 1 Exhibit Exhibit 1
Reporter's Transcript, August 6, 2008, # 2 Exhibit Exhibit 2 Partial List
Subpoenas Received from Law Enforcement and Regulatory Agencies)

09/05/2008

L

MINUTES OF DEFENDANT'S MOTION TO REVIEW DETENTION
ORDER FILED 08-26-08 37 held before Judge Philip S. Gutierrez as to
Defendant James Michael Fayed: The Court hears oral argument -
regarding the above-referenced motion, and Denies the motion based on
lack of jurisdiction. Court Reporter: Miriam Baird. (bm) (Entered:
09/05/2008) :

09/08/2008

48

STIPULATION for Order Stipulated Protective Order filed by Plaintiff
USA as to Defendant James Michael Fayed, Goldfinger Coin & Bullion
Inc (Attachments: # 1 Proposed Order Protective Order)(Alon, Edward)
(Entered: 09/08/2008) : ‘

09/08/2008

TRANSCRIPT filed as to Defendant James Michael Fayed for
proceedings held on 8-4-08 3:01p.m, 3:58p.m., 4:28p.m.. Court
Reporter/Electronic Court Recorder: Babykin CourtHouse Services,
phone number 626-963-0566. Transcript may be viewed at the court
public terminal or purchased through the Court Reporter/Electronic
Court Recorder before the deadline for Release of Transcript
Restriction. After that date it may be obtained through PACER. Notice
of Intent to Redact due within 7 days of this date. Redaction Request
due 9/29/2008. Redacted Transcript Deadline set for 10/9/2008. Release
of Transcript Restriction set for 12/7/2008.(bem, ) (Entered: .
09/08/2008) :

09/08/2008

50

E

NOTICE OF FILING. TRANSCRIPT filed as to Defendant James
Michael Fayed for proceedings 8-4-08 3:01p.m., 3:58p.m., and 4:28p.m.

XHIBITS TO PETITION - PAGE 104
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(bem, ) (Entered: 09/08/2008)

09/10/2008

T

STIPULATED PROTECTIVE ORDER by Judge Philip S. Gutierrez as
to Defendant James Michael Fayed, Goldfinger Coin & Bullion Inc, re
Stipulation for Order 48 , FINDINGS OF FACT by Judge Philip S.
Gutierrez as to Defendant James Michael Fayed, Goldfinger Coin &
Bullion Inc.: Based upon the parties' STIPULATION.IN SUPPORT OF -
PROTECTIVE ORDER, the representations of government counsel, the
Court file, and good cause appearing, the Court hereby orders as
follows: FINDINGS OF FACT AND CONCLUSIONS OF LAW: The
parties, by and through their respective counsel ofrecord, have executed
a stipulation for the entry of a protectiveorder based upon the following
representations: (see document for further details). PROTECTIVE
ORDER: Based upon the foregoing findings of fact and conclusions of
law, and good cause appearing, IT IS HEREBY ORDERED: 1. All

‘documents and media, of whatever nature (e.g., printed, digital) which

contain access device information (as defined in 18 U.S.C. § 1029(e)),
including, but not limited to, personal identification number, password,
name, address, phone number, Social Security number, date of birth, or
similar sensitive personal identifier or information, shall be covered by
this stipulation and corresponding protective order. All documerits or
media shall hereafter be referred to as CONFIDENTIAL
INFORMATION. (see document for further details) (bm) (Entered:
09/11/2008) .

05/11/2008

MINUTES OF IN CHAMBERS ORDER by Judge Judge Philip S.
Gutierrez re Status Conference Hearing: PLEASE TAKE NOTICE that
at counsel's zequest, the hearing time on the above-referenced matter is
hereby moved from 10:00 a.m. to 2:30 p.m. The hearing date shall
remain as previously scheduled. (bm) (Entered: 09/ 12/2008)

09/15/2008

I3

GOVERNMENT'S MOTION TO DISMISS INDICTMENT Filed by
Plainfiff USA as to Defendant James Michael Fayed. Lodged Proposed -
Order. (bm) (Entered: 09/16/2008) . '

09/15/2008

ORDER by Judge Philip S. Gutierrez as to Defendant James Michael
Fayed, re MOTION to Dismiss Indictment 53 : Based on the
government's motion pursuant fo Rule 48(a) of the Federal Rules of
Civil Procedure, IT IS HEREBY ORDERED that the indictment in this
case is bereby DISMISSED without prejudice against defendant JAMES
MICHAEL FAYED only. (bm) (Entered: 09/16/2008)

09/15/2008

E

MINUTES OF Status Conference held before Judge Philip S. Gutierrez

'| as to Defendant James Michael Fayed, Goldfinger Coin & Bullion Inc.

The Court signs the proposed order. The action as to defendant James
Michael Fayed only is hereby dismissed without prejudice. Defendant
James Michael Fayed is ordered to be released forthwith to the custody
of the Los Angeles Police Department on a arrest warrant. At
government counsels request and in light the action against defendant
James Michael Fayed is dismissed, the Court directs Mr. Werksman to
return all confidential information that the government provided
pursuant to the stipulated protective order. Regarding Defendant
Goldfinger Coin and Bullion Inc., the Court hereby sets a further
StatusConference for Friday, September 19, 2008 at 1:30 p-m.
Defendant Goldfinger Coin & Bullion Inc. shall electronically filed a

- XHIBITS TO PETITION - PAGE 105
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stipulation and proposed order continuing the September 19th status
conference and the trial date by close of business day Wednesday,
September 17, 2008. The September 19, 2008 hearing shall be vacated
AFTER the Court signs the above-mentioned stipulation and proposed
order. Court Reporter: Miriam Baird. (ca) (Entered: 09/19/2008)

09/16/2008 35 | RESPONSE filedby Defendant Goldfinger Coin & Bullion Inc fo
Proposed Findings and Conclusions re: Excludable Time (Spertus,
James) (Entered: 09/16/2008)

09/17/2008 36 | ABSTRACT OF COURT PROCEEDINGS Returned Executed as to

. James Michael Fayed Abstract received on 8/21/08. The aforementioned
order was complied with prior to court order 8/18/08. (mhe) (Entered:
09/17/2008) .

09/18/2008 37 | GOVERNMENTS RESPONSE TO DEFENDANTS OBJECTIONS TO
) e PROPOSED FINDINGS AND CONCLUSIONS RE: EXCLUDABLE

TIME filed by Plaintiff USA as to Defendant Goldfinger Coin &

Bullion Inc Re: Response (Non-Motion) 55 (Attachments: # 1 Proposed

Order)(Alon, Edward) (Entered: 09/18/2008)

09/19/2008 58 | RESPONSE to Miscellaneous Document, 57 ,filedby Dé:fendant
Goldfinger Coin & Bullion Inc Objecting to Plaintiff's Speedy Trial
Calculations (Spertus, James) (Entered: 09/19/2008)

09/19/2008 60 | FINDINGS AND CONCLUSIONS RE: EXCLUDABLE TIME by
Judge Philip S. Gutierrez as to Defendant Goldfinger Coin & Bullion
Inc.: Based upon the foregoing, the Court hereby finds, concludes, and
orders that (1) the period from August 19, 2008, through September 15,
2008, inclusive, is deemed an excludable period under 18 U.S.C. § 3161
et seq.,; and (2) continues trial in this matter to October 28, 2008 at 9:00
a.m. (see document for further details) (bm) (Entered: 09/22/2008)

09/19/2008 61 | ORDER of USCA filed as to James Michael Fayed re Minutes of In
Chambers Order/Directive - no proceeding held, Util - Set/Reset
Deadlines/Hearings, 31 , CCA #08-50367. Appellant's motion for-
voluntary dismissal of this appeal is granted. This appeal is dismissed.
'| See Fed. R. App. P. 42(b); 9th Cir. R. 27-9.1. This order served on the
district court shall act as and for the mandate of this court. Mandate
received in this district on 9/19/08. (Ir) (Entered: 09/22/2008)

09/19/2008 62 | MINUTES OF Status Conference held before Judge Philip S. Gutierrez
as to Defendant Goldfinger Coin & Bullion Inc. Court signs the
proposed order in open Court regarding excludable time. Court and -
counse] confer regarding trial dates. The Court having heard from
counsel, continues the trial to November 04, 2008 at 9:00 a.m. Final

| status conference to be heard October 20, 2008 at 9:00 a.m. Counsel for
plaintiffs informs Court of potential conflict with representation of -
defendants counsel. In light of potential conflict issues, the Court sets
the following briefing schedule: plaintiffs brief due the close of business
on September 25, 2008, defendant response due by no later than
October 01, 2008, reply due October 03, 2008 by no later than the ¢lose
of business: Courtesy copies to be delivered to chambers that day.Status
conference regarding conflict of interest set for hearing on October 06,
2008 at 10:00 a.m. Upon the request of counsel all filings indicated
above will be filed UNDER SEAL. Counsel to adhere to all under seal
EXHIBITS TO PETITION - PAGE 106
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rules and procedures when ﬁIJ.ng Court Reporter Miriam Baird. (ca)
(Entered: 09/22/2008)

09/23/2008

63

NOTICE of COMPLIANCE WITH ORDER TO RETURN
CONFIDENTIAL INFORMATION PROVIDED PURSUANT TO
STIPULATED PROTECTIVE ORDER filed by Plaintiff Goldfinger
Coin & Bullion Inc as to Defendant James Michael Fayed (Hathaway,
Mark) (Entered: 09/23/2008)

'09/24/2008

NOTICE of Manual Filing of Governments Memorandum of Points and
Authorities Re: Conflict of Interest;Under Seal Documents1-2 filed by
Plaintiff USA as to Defendant Goldfinger Coin & Bu]llon Inc (Alon,
Edward) (Entered: 09/24/2008)

09/24/2008 _

65 | NOTICE OF MOTION AND MOTION for Return of Property

(PreTrial). Property described as: Limited Assets to Pay Emergency
Expenses. Filed by Defendant Goldfinger Coin & Bullion Inc Motion
set for hearing on 10/27/2008 at 10:00 AM before Judge Philip S.
Gutierrez. (Attachments: # 1 Declaration James W. Spertus, # 2
Declaration Robert Taylor)(Spertus, James) (Entered: 09!24/2008)

09/24/2008

EX PARTE APPLICATION for Order Shortening Time to Hear Rule
41 Motion. RE: MOTION for Return of Property (PreTrial). Property
described as: Limited Assets to Pay Emergency Expenses. MOTION for
Return of Property (PreTzial). Property described as: Limited Assets to
Pay Emergency Expenses. 65 Filed by Defendant Goldfinger Coin &
Bullion Inc (Attachments: # 1 Proposed Order)(Spertus, James)
(Entered: 09/24/2008)

09/29/2008

SEALED DOCUMENT- Government's Exparte Application for Order
Sealing Document.(mat) (Entered: 10/07/2008) -

09/29/2008

SEALED DOCUMENT- Order granting Government's Exparte
Application for Order Sealing Document. (mat) (Entered: 10/07/2008)

05/29/2008

SEALED DOCUMENT- Government's Memorandum of Points and
Authorities Re: Conflict of Interest. (mat) (Entered: 10/07/2008)

10/01/2008

NOTICE of Manual Filing of Response to Government Brief filed by
Defendant Goldfinger Com & Bullion Inc (Spertus James) (Entered:
10/01/2008)

| 10/01/2008

DENIED BY ORDER OF THE COURT ORDER SHORTENING
TIME FOR HEARING ON DEFENDANT GOLDFINGER COIN &
VULLION, INC.'S MOTION TO RETURN PROPERTY PURSUANT
TO RULE 41(g), 66 by Judge Philip S. Gutierrez as to Defendant
Goldfinger Coin & Bullion Inc. (ca) (Entered: 10/02/2008)

10/02/2008

SEALED DOCUMENT- Defendant Goldfinger Coin & Bulhon, INC.'s
Exparte Application for Order Sealing Document: (mat) (Entered
10/06/2008)

10/02/2008

ORDER Re: Sealing of Defendant Goldfinger Coin & Bullion Inc's
Exparte Application 70 , by Judge Philip S. Gutierrez (mat) (Entered:
10/06/2008)

10/02/2008

L2
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Response to Government Brief Re: Conflict of Interest. (mat) (Entered:
10/06/2008)

10/03/2008

NOTICE of Manual Filing of Criminal Filing Under Seal filed by
Plaintiff USA as to Defendant Goldfinger Coin & Bullion Inc (Alon,
Edward) (Entered: 10/03/2008)

10/06/2008

SEALED DOCUMENT- Government's Exparte Apphcatlon for Order
Sealing Document.(mat) (Entered: 10/07/2008)

10/06/2008

SEALED DOCUMENT- Order granting Government's Exparte
Application for Order Sealing Document. (mat) (Entered: 10/07/2008)

10/06/2008

75 .| SEALED DOCUMENT- Government's Response to Defendant's

Position Re: Conflict of Interest. (mat) (Entered: 10/07/2008)

10/06/2008

‘before Judge Philip S. Gutierrez as to Defendant Goldfinger Coin &

| include information that ought to be served on government Matter is

MINUTES OF Status Conference re: Conflict Issues - Continued held

Bullion Inc.: Hearing held. The Coiurt hears oral argument on the parhes
position papers filed under seal on October 2, 2008. Defense counsel is
directed to file in-camera his supplemental brief on the issues addressed
on the record by not later than October 14, 2008. Further, he does not
need to serve opposing counsel, as long as the in-camera filing does not

continued to October 20, 2008 at 10:00 am. The Final Status Conference
shall also be held on October 20, 2008 at 10:00 a.m. Court Reporter -
Miriam Baird. (bm) (Entered: 10/14/2008)

10/13/2008 .

| BULLION, INC.S IN CAMERA SUBMISSION IN RESPONSE TO

NOTICE of Manual Filing of DEFENDANT. GOLDFINGER COIN &

GOVERNMENT BRIEF RE: CONFLICT OF INTEREST AND
PENDING RULE 41 MOTION filed by Defendant Goldfinger Coin &
Bullion Inc (Spertus, James) (Entered: 10/13/2008)

10/16/2008

MINUTES OF IN CHAMBERS ORDER by Judge Philip S. Gutierrez
re DEFENDANT GOLDFINGER COIN & BULLION, INC'S
MOTION FOR RETURN OF PROPERTY PURSUANT TO RULE 41
(g) OF THE FRCrP FILED 9-24-08 (DOC. 65): PLEASE TAKE
NOTICE that the above-referenced motion is hereby advanced from
October 27, 2008 to October 20, 2008 at 9:00 am, as requested at the
last bearing. (bm) (Entered: 10/17/2008)

10/17/2008

OPPOSITION to MOTION for Return of Property (PreTrial). Property
described as: Limited Assets to Pay Emergency Expenses. MOTION for
Return. of Property (PreTrial). Property described as: Limited Assets to
Pay Emergency Expenses. 65 filed by Plaintiff USA as to Defendant
Goldfinger Coin & Bullion, Inc.. (Alon, Edward) (Entered: 10/17/2008)

10/20/2008

.| Reporter: Miriam Baird. (da) (Entered: 10/21/2008)

MINUTES OF Final Status Conference re: Trial issues held before
Judge Philip S. Gutierrez as to Defendant Goldfinger Coin & Bullion
Inc. The Court has received and considered all papers submitted by
counsel. Court and counsel confer regarding conflict issues. Court
hereby disqualifies James Spertus ascounsel of record for Goldfinger
Coin & Bullion, Inc. Oxder to follow. IT IS SO ORDERED. Court

10/20/2008

87

MINUTES OF IN CHAMBERS ORDER by Judge Philip S. Gutierrez
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re Order Disqualifying James Spertus: In sum, the possibility that the
interests of GCB and the employees will become adverse is strong.
Accordingly, Spertuss prior representation of Brooks and Layton

- | disqualifies him from continuing to represent GCB. (see document for

further details) (bm) (Entered: 10/22/2008)
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10/21/2008

NOTICE OF LODGING filed by Plaintiff USA as to Defendant
Goldfinger Coin & Bullion Inc (Attachmments: # 1 Proposed Order
Denying Motion without Prejudice)(Alon, Edward) (Entered:
10/21/2008)

10/21/2008

84 NOTICE OF LODGING filed by Plaintiff USA as to Defendant .

Goldfinger Coin & Bullion Inc (Attachments: # 1 Proposed Order of

Findings and Conclusions re Excludable Time)(Alon, Edward) (Entered:

10/21/2008)

10/21/2008

NOTICE OF LODGING: filed by Plaintiff USA as to Defendant
Goldfinger Coin & Bullion Inc (Attachments: # 1 Proposed Order
Disqualifying Defense Counsel)(Alon, Edward) (Entered: 10/21/2008)

10/24/2008

FINDINGS AND CONCLUSIONS RE: EXCLUDABLE TIME by
Judge Philip S. Gutierrez as to Defendant Goldfinger Coin & Bullion
Inc.: Based upon the foregoing, the Court hereby finds, concludes, and
orders that (1) the period from September 24, 2008 through October 20,
2008, inclusive, is deemed an excludable period under 18 U.S.C. § 3161
et seq.,; and (2) continues trial in this matter to December 9, 2008 at
9:00 a.m. (see document for further details). (bm) (Entered: 10/24/2008)
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