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QUESTION PRESENTED

Whether petitioner is entitled to relief on his claim,
raised for the first time in the court of appeals, that in-
sufficient evidence supported the district court’s finding
that he violated a condition of his probation by trans-
mitting threats in interstate commerce, in violation of
18 U.S.C. 875(c).
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OPINION BELOW

The opinion of the court of appeals (Pet. App. 1a-3a)

is available at 2024 WL 3518327.
JURISDICTION

The judgment of the court of appeals was entered on
July 24, 2024. A petition for rehearing was denied on Oc-
tober 30, 2024 (Pet. App. 4a-5a). The petition for a writ
of certiorari was filed on January 8, 2025. The jurisdic-
tion of this Court is invoked under 28 U.S.C. 1254(1).

STATEMENT

Following a bench trial in the United States District
Court for the Southern District of California, petitioner
was convicted on one count of possessing child por-
nography, in violation of 18 U.S.C. 2252(a)(4)(B). Judg-
ment 1. The district court sentenced petitioner to five
years of probation. Judgment 2. The court of appeals
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affirmed, 2022 WL 4533991, and this Court denied a pe-
tition for a writ of certiorari, 143 S. Ct. 781. The district
court subsequently revoked petitioner’s probation and
ordered 24 months of imprisonment, to be followed by
five years of supervised release. Am. Judgment 1-3. The
court of appeals affirmed. Pet. App. 1a-3a.

1. In 2017, agents from the Federal Bureau of Inves-
tigation executed a search warrant at petitioner’s resi-
dence, where they seized an external hard drive and two
thumb drives. 2022 WL 4533991, at *1; D. Ct. Doc. 72,
at 11 (Apr. 29, 2020). The agents found child pornogra-
phy on each drive. 2022 WL 4533991, at *1. A federal
grand jury in the Southern District of California indicted
petitioner on one count of possessing child pornogra-
phy, in violation of 18 U.S.C. 2252(a)(4)(B). Indictment 1.

In 2020, following a bench trial, the district court
found petitioner guilty and sentenced him to five years
of probation. Judgment 1-2; 2022 WL 4533991, at *1.
The probationary sentence was subject to several con-
ditions, including the statutorily required condition that
petitioner refrain from committing another federal, state,
or local crime. Judgment 2; see 18 U.S.C. 3563(a)(1).
The court of appeals affirmed, 2022 WL 4533991, and
this Court denied a petition for a writ of certiorari, 143
S. Ct. 781.

2. In 2023, petitioner was assigned to a new proba-
tion officer. C.A. E.R. 50-55. On the evening of April 25,
2023, the officer called petitioner’s home number to in-
troduce herself. Id. at 52-53, 158. Petitioner picked up.
Id. at 54. After the officer explained who she was, peti-
tioner began screaming obscenities and threats. Id. at
17, 54-56, 205.

Among other things, petitioner shouted, “I will find
you, bitch. I will fucking kill you.” C.A. E.R. 56. Peti-
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tioner passed the phone to his wife, who likewise called
the officer obscene names and threatened to find and
kill her. Id. at 17, 55-56, 205. Petitioner then got back
on the phone and called the officer a “bitch, mother-
fucker.” Id. at 17, 205. He also declared that she “was
probably a ‘n***** pbitch.”” Id. at 17; see id. at 56, 205.
The officer hung up. Id. at 55.

In the moments that followed, petitioner and his wife
called back the probation officer several times. C.A.
E.R. 17, 57, 205. During those calls, petitioner and his
wife made additional threats, telling the officer, “we know
where you are n***** gnd we will find and kill you.” Id.
at 17. Although the calls left the officer “shocked,” id.
at 59, she called petitioner again later that evening, hop-
ing to “reset the conversation,” id. at 60. Petitioner an-
swered, and the “threats continued.” Id. at 62. After
he spoke about “pulling a gun” if the officer showed up
at his house, the officer ended the call. Ibd.

3. Based on the threats that petitioner had made to
his probation officer, the U.S. Probation Office filed a
petition to revoke petitioner’s probation. C.A. E.R. 16-
24. The petition alleged that in making those threats,
petitioner had committed other federal and state crimes,
in violation of the conditions of his probation. Id. at 17.
Specifically, the petition alleged that petitioner had
threatened to injure the person of another, in violation
of 18 U.S.C. 875(c); that he had threatened to kill a fed-
eral law enforcement officer, in violation of 18 U.S.C.
115(a)(1)(B); and that he had threatened to commit a
crime that would result in death or great bodily injury
to another person, in violation of Cal. Penal Code § 422.
C.A. E.R. 17. The Probation Office later amended the
petition to include additional allegations that petitioner
had separately violated other conditions of his proba-
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tion by traveling outside the district without permission
and by using a computer-related device without prior
approval. Id. at 26-2T7.

The district court held an evidentiary hearing. C.A.
E.R. 42-201. At the hearing, the government presented
evidence that on April 25, the probation officer had
called petitioner using her desk phone, and petitioner
had answered on his home phone. Id. at 54, 73, 158. The
government also presented evidence that the Probation
Office uses a voice-over-IP system, which means that
calls made from the probation officer’s desk phone are
transmitted over the Internet. Id. at 128.

At the conclusion of the hearing, the district court
found that petitioner had violated the conditions of his
probation. C.A. E.R. 196-200. The court explained that,
in the context of revoking petitioner’s probation, it was
the government’s burden to prove a violation “by a pre-
ponderance of the evidence, not beyond a reasonable
doubt.” Id. at 44. The court then observed that 18 U.S.C.
875(c) prohibits “transmit[ting], in interstate commerce,
any communication containing any threat to injure the
person of another.” C.A. E.R. 197. After noting the lack
of “any dispute that the use of a phone constitutes an
interstate communication,” id. at 196-197, the court
found that petitioner had violated Section 875(c) when
he threatened over the phone to kill his probation of-
ficer, id. at 197.

The district court revoked petitioner’s probation based
on that violation, “without reaching any of the other is-
sues.” C.A. E.R. 199; see id. at 199-200. The court then
ordered 24 months of imprisonment, to be followed by
five years of supervised release. Am. Judgment 2-3; see
18 U.S.C. 3565(a)(2); C.A. E.R. 271, 285.
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4. The court of appeals affirmed in an unpublished
decision. Pet. App. 1a-3a. The court rejected petitioner’s
contention—which he had made for the first time on ap-
peal, Pet. C.A. Br. 21-28—that “there was insufficient
evidence to revoke probation because the government
did not establish that his statements constituted trans-
mission of threats in interstate commerce.” Pet. App. 2a.
Relying on circuit precedent, the court observed that,
“[als both the means to engage in commerce and the
method by which transactions occur, the Internet is an
instrumentality and channel of interstate commerce.”
1bid. (quoting United States v. Sutcliffe, 505 F.3d 944,
953 (9th Cir. 2007)). The court therefore determined that
“[t]he evidence presented at the revocation hearing, in-
cluding testimony that the phone calls at issue were ‘made
over the internet,” was sufficient to support a finding
that the calls traveled in interstate commerce.” Ibid.

5. On January 17, 2025, petitioner completed his term
of imprisonment. See Bureau of Prisons, U.S. Dep’t of
Justice, Find an Inmate, www.bop.gov/inmateloc (No.
63272-298). He is currently serving his five-year term
of supervised release.

ARGUMENT

Petitioner contends (Pet. 6-11) that the evidence was
insufficient to support the district court’s finding that
he violated a condition of his probation by transmitting
threats in interstate commerce, in violation of 18 U.S.C.
875(¢). The court of appeals correctly denied relief, and
its decision does not conflict with any decision of this
Court or another court of appeals. In any event, this case
would be a poor vehicle for this Court’s review because
petitioner failed to challenge the sufficiency of the evi-
dence in the district court, because this case arises in the
unusual posture of a revocation of probation, and because
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further review would not be outcome-determinative.
The petition for a writ of certiorari should therefore be
denied.

1. Section 875(c) prohibits “transmit[ting] in inter-
state or foreign commerce any communication contain-
ing *** any threat to injure the person of another.”
18 U.S.C. 875(c¢). Petitioner contends that the phrase
“‘in interstate * * * commerce’” requires showing that
the “transmission actually crossed state lines.” Pet. i
(quoting 18 U.S.C. 875(c)). And he asserts (Pet. 5) that
the evidence in this case was insufficient to show that
his threats crossed state lines.

In the district court, however, petitioner failed to
challenge the sufficiency of the evidence to satisfy Sec-
tion 875(c)’s interstate-commerce element. See C.A. E.R.
42-201. He likewise failed to argue that Section 875(c)
required showing that his threats crossed state lines.
See id. at 196 (“I am not going to make the legal argu-
ment.”). Indeed, the court noted the lack of “any dis-
pute that the use of a phone constitutes an interstate
communication.” Id. at 196-197.

Accordingly, petitioner forfeited his challenge to the
sufficiency of the evidence, and any review would be
subject to the plain-error standard. See Fed. R. Crim.
P. 52(b); United States v. Olano, 507 U.S. 725, 731-737
(1993). Thus, in order to obtain relief, petitioner would
have to demonstrate (1) error; (2) that is clear or obvi-
ous; (3) that affected substantial rights; and (4) that se-
riously affected the fairness, integrity, or public repu-
tation of judicial proceedings. Olano, 507 U.S. at 732-
736. Petitioner cannot do so.

This Court has “identified three broad categories of
activity that Congress may regulate under its com-
merce power.” United States v. Lopez, 514 U.S. 549, 558
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(1995). “First, Congress may regulate the use of the chan-
nels of interstate commerce.” Ibid. Second, Congress
may “regulate and protect the instrumentalities of in-
terstate commerce, or persons or things in interstate
commerce, even though the threat may come only from
intrastate activities.” Ibid. And third, Congress may
“regulate those activities having a substantial relation
to interstate commerce, 1.e., those activities that sub-
stantially affect interstate commerce.” Id. at 558-559 (ci-
tation omitted).

“Congress is aware of the ‘distinction between legis-
lation limited to activities “in commerce” and an asser-
tion of its full Commerce Clause power so as to cover all
activity substantially affecting interstate commerce.’”
Scarborough v. United States, 431 U.S. 563, 571 (1977)
(citation omitted). Thus, in prohibiting the transmission
of threats “in interstate * * * commerce,” Section 875(c)
does not cover all activity substantially affecting inter-
state commerce—the third category above. 18 U.S.C.
875(c). But Congress’s authority to protect the channels
and instrumentalities of commerce can itself include the
authority to regulate “intrastate activities.” Lopez, 514
U.S. at 558; see ibid. (“[T]he authority of Congress to
keep the channels of interstate commerce free from im-
moral and injurious uses * ** is no longer open to
question.”) (citation and internal quotation marks omit-
ted; brackets in original).

In this case, petitioner’s threats were transmitted via
phone and Internet. See p. 4, supra. “‘Telephones,”” in-
cluding “landlines and cellphones,” have been consid-
ered “‘instrumentalities of interstate commerce.”” United
States v. Stackhouse, 105 F.4th 1193, 1199 (9th Cir.) (ci-
tation omitted), cert. denied, 145 S. Ct. 558 (2024). Like-
wise, the Internet can readily be described as “an instru-



8

mentality and channel of interstate commerce.” United
States v. Sutcliffe, 505 F.3d 944, 953 (9th Cir. 2007). Pe-
titioner is therefore not entitled to relief simply because
the target of his threats was in the same State (a fact
that made the threats all the more credible and harmful).

In any event, even if Section 875(c) required proof of
a transmission across state lines, such proof was pro-
vided here. C.A. E.R. 196-197. As the district court ob-
served, the government bore the burden of proving a
violation of a condition of petitioner’s probation “by a
preponderance of the evidence, not beyond a reasonable
doubt.” Id. at 44; see United States v. Perkins, 67 F.4th
583, 615 (4th Cir. 2023). “The Internet is an international
network of interconnected computers.” Reno v. ACLU,
521 U.S. 844, 849 (1997). And a rational factfinder could
find that use of the Internet to transmit threats makes
it more likely than not that the transmission crossed
state lines. See United States v. Lewnts, 554 F.3d 208, 214
(1st Cir.) (finding evidence that the defendant “used the
Internet” sufficient to show “actual interstate transmis-
sion”), cert. denied, 556 U.S. 1276 (2009); United States
v. Carroll, 105 F.3d 740, 742 (1st Cir.) (“Transmission of
photographs by means of the Internet is tantamount to
moving photographs across state lines.”), cert. denied,
520 U.S. 1258 (1997); see also Jackson v. Virginia, 443
U.S. 307, 313 (1979) (sufficiency standard).

2. Contrary to petitioner’s contention (Pet. 7-10), the
court of appeals’ decision in this case does not conflict
with any decision of another court of appeals. The only
other court of appeals to have addressed the meaning of
Section 875(c)’s interstate-commerce requirement is the
Third Circuit in United States v. Elonis, 730 F.3d 321
(2013), rev’d on other grounds, 575 U.S. 723 (2015). And
the Third Circuit, in accord with the Ninth Circuit, de-
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clined to set aside the defendant’s convictions on a the-
ory like the one petitioner advances here. Id. at 335.

Petitioner asserts (Pet. 9-10) that the decision below
conflicts with the Tenth Circuit’s decision in United
States v. Schaefer, 501 F.3d 1197 (2007). But Schaefer
involved the interpretation of two provisions of the child-
pornography statute, 18 U.S.C. 2252(a)(2) and (4)(B), not
the interpretation of Section 875(c). 501 F.3d at 1197.
After the Tenth Circuit in Schaefer took the view that
“an Internet transmission, standing alone,” does not sat-
isfy “the interstate commerce requirement” of the child-
pornography statute, ¢d. at 1200-1201, Congress super-
seded the decision by amending the statute to clarify
that “[t]he transmission of child pornography using the
Internet constitutes transportation in interstate com-
merce,” Effective Child Pornography Prosecution Act of
2007, Pub. L. No. 110-358, § 102(7), 122 Stat. 4002. And
Schaefer concerned the sufficiency of the evidence to
support a conviction, not—as here—the sufficiency of
the evidence to support a revocation of probation. See
501 F.3d at 1205-1207. Because the latter requires only
proof by a preponderance of the evidence, not beyond a
reasonable doubt, Schaefer does not speak to the suffi-
ciency of the evidence to revoke petitioner’s probation
here. See p. 8, supra.

Petitioner also contends (Pet. 8-9) that the Ninth Cir-
cuit’s decision in this case conflicts with its prior deci-
sions in Unaited States v. Sutcliffe, supra, and United
States v. Wright, 625 F.3d 583 (2010). But any such in-
ternal inconsistency would not warrant this Court’s re-
view. See Wisniewskr v. United States, 353 U.S. 901,
902 (1957) (per curiam). Nor does such an intracircuit
conflict exist. Swutcliffe upheld a conviction where evi-
dence showed that the defendant’s threats had crossed
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state lines, but did not hold that similar proof is invari-
ably required. See 505 F.3d at 953. To the contrary, Sut-
cliffe recognized that “the Internet is an instrumental-
ity and channel of interstate commerce”—a recognition
on which the decision below affirmatively relies. Pet.
App. 2a (quoting Sutcliffe, 505 F.3d at 953). Wright, in
turn, was similar to Schaefer, in that it concerned the
since-amended child-pornography laws, and did not in-
volve the distinct context of probation revocation. 625
F.3d at 588, 591 n.5, 598-601. And while it was “undis-
puted” in Wright that the images at issue “never crossed
state lines,” the decision expressly left open the possi-
bility that “a defendant’s use of the Internet may serve
as a proxy for satisfying the interstate commerce re-
quirement.” Id. at 595.

3. At all events, this case would be a poor vehicle for
this Court’s review.

First, petitioner failed to challenge the sufficiency
of the evidence to satisfy Section 875(c)’s interstate-
commerce requirement in the district court. See p. 6,
supra. The Ninth Circuit did not review his challenge
for only plain error, possibly because circuit precedent
“suggests that de novo review may still apply.” Gov’t
C.A. Br. 15 n.1 (citing United States v. Atkinson, 990
F.2d 501, 503 (9th Cir. 1993) (en banc)). But this Court
is not bound by circuit precedent, and under Federal
Rule of Criminal Procedure 52(b), plain error is the ap-
plicable standard. For the reasons explained above, see
pp. 6-8, supra, petitioner cannot show that any error
was “plain”—i.e., “clear” or “obvious,” Olano, 507 U.S.
at 734; see United States v. Haas, 37 F.4th 1256, 1265
(7th Cir. 2022) (finding, in a case involving a conviction
under Section 875(c), that the district court “would not
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have ‘plainly’ erred if it had concluded that the govern-
ment needed to show only that the Internet was used”).

Second, this case arises in the unusual posture of a
revocation of probation. Accordingly, this case presents
only the narrow issue of whether the evidence was suf-
ficient to support the district court’s finding that the
government had proven Section 875(c)’s interstate-
commerce element by a preponderance of the evidence.
See p. 8, supra. Petitioner has not challenged that evi-
dentiary standard; he has not cited any other case in
which a court has addressed whether evidence was suf-
ficient to satisfy Section 875(c)’s interstate-commerce
element under a preponderance standard; and further
review would not necessarily produce a decision that ap-
plied beyond that narrow context.

Third, this Court’s review would not be outcome-
determinative because the same revocation and sen-
tence would have resulted even without the Section
875(c) violation. The Probation Office alleged that peti-
tioner had violated the conditions of his probation by
committing two other crimes: threatening to kill a fed-
eral law enforcement officer, in violation of 18 U.S.C.
115(a)(1)(B); and threatening to commit a crime that
would result in death or great bodily injury to another
person, in violation of Cal. Penal Code § 422. C.A. E.R.
17. Although the district court did not address those
other allegations, petitioner’s threats likewise satisfied
the elements of those other crimes, which do not include
any interstate-commerce element. See Gov’'t C.A. Br.
26-29. Thus, regardless of this Court’s review, the out-
come would be the same.

Finally, petitioner has already completed his term of
imprisonment. See p. 5, supra. And he has not challenged
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the original child-pornography conviction to which his
sentence relates.

CONCLUSION
The petition for a writ of certiorari should be denied.
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