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QUESTIONS PRESENTED

In National Pork Producers Council v. Ross, six
Justices “affirmatively retain[ed] the longstanding
Pike [v. Bruce Church] balancing test for analyzing
dormant Commerce Clause challenges to state
economic regulations.” 598 U.S. 356, 403 (2023)
(Kavanaugh, J., concurring and dissenting in part).
And five Justices believed that California’s
Proposition 12—which enacts a pork sales ban to
regulate the manner in which pigs are housed in
States across the country—could “impose[] a
substantial burden on interstate commerce under
Pike” Id. at 410. But because the petitioner there had
“disavow[ed] any discrimination-based claim,” the
lawsuit failed. Thus, when a lawsuit arose that did
allege discrimination, however, the result should have
been clear: a party actually alleging a discrimination-
based challenge to Proposition 12 states a claim, and
“at least survive past the motion-to-dismiss stage.” Id.

Not in the Ninth Circuit. Here, petitioner
vigorously pursued a Pike challenge to Proposition 12
(among several other claims), yet the Ninth Circuit
rejected them all with little analysis. The panel
concluded it was bound to do so because of its own
prior ruling in NPPC, even despite the subsequent
rulings from this Court. That’s wrong substantively
and procedurally. Substantively, although appearing
mn a fractured decision, the rulings reached by a
majority of Justices are right—petitioner does state a
claim under Pike, not to mention petitioner’s several
other claims.

Procedurally, the only way the Ninth Circuit
reached this conclusion was by rejecting the majority
views from this Court in NPPC, because some of those
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opinions were styled as “dissents.” The Ninth Circuit’s
approach exacerbates a hopeless division among the
circuits about how to evaluate holdings from fractured
opinions from this Court.

The questions presented are:

1. Whether a party alleging that Proposition 12
discriminates against interstate commerce, both
directly and under Pike v. Bruce Church (among many
other viable counts), states a claim, as a majority of
Justices concluded in Ross.

2. Whether lower federal courts evaluating
fractured opinions from this Court consider all
Justices’ opinions to determine the majority position
on a legal issue as the First, Third, Fourth, and Eighth
Circuits hold, or whether lower courts are limited to
consider only opinions concurring in the result as the
District of Columbia, Second, Fifth, Sixth, Ninth,
Tenth, and Eleventh Circuits hold.
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PARTIES TO THE PROCEEDING

Towa Pork Producers Association (“IPPA”) is the
petitioner here and was the plaintiff-appellant below.

Rob Bonta, in his official capacity as Attorney
General of California; Karen Ross, in her official
capacity as Secretary of the California Department of
Food and Agriculture; and Dr. Tomas Aragon, in his
official capacity as Director of the California
Department of Public Health, are the respondents
here and were the defendants-appellees below.

Additionally, The Humane Society of the United
States, the Animal Legal Defense Fund, Animal
Equality, The Humane League, Farm Sanctuary,
Compassion in World Farming USA, and Animal
Outlook are also respondents here and were the
intervenors-appellees below.
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RULE 29.6 CORPORATE DISCLOSURE
STATEMENT
IPPA is not a publicly held corporation. IPPA does
not have a parent corporation and no publicly held
corporation owns 10% or more of its stock.



STATEMENT OF RELATED PROCEEDINGS
The proceedings directly related to this case are:

1. Iowa Pork Producers Ass’n v. Bonta, No.
22-55336, U.S. Court of Appeals for the Ninth
Circuit. Judgment entered June 25, 2024; panel
rehearing and rehearing en banc denied July 9,
2024.

2. Iowa Pork Producers Ass’n v. Bonta, No.
2:21-CV-09940-CAS (AFMX), U.S. District
Court for the Central District of California.
Judgment entered March 29, 2022.

There are no additional proceedings in any court
that are directly related to this case.
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PETITION FOR A WRIT OF CERTIORARI

IPPA respectfully petitions this Court for a writ of
certiorari to review the judgment of the United States
Court of Appeals for the Ninth Circuit in this case.

OPINIONS AND ORDERS BELOW

The decision of the court of appeals (App. 1la-15a)
appears as an unpublished memorandum disposition
at 2024 WL 3158532. The court’s denial of panel
rehearing and rehearing en banc (App. 16a-17a) is
unreported. The decision of the district court (App.
18a-53a) is not published but available at 2022 WL
613736.

JURISDICTION

The court of appeals issued its decision on June 25,
2024 and denied a timely petition for panel rehearing
and rehearing en banc on August 6, 2024. App. 1-17.
On October 24, 2024, this Court granted an
application for extension of time to file a petition for
writ of certiorari until January 3, 2025. Iowa Pork
Producers Ass’n v. Bonta, No. 24A400 (Oct. 24, 2024).
The basis for federal jurisdiction in the court of first
instance was 28 U.S.C. § 1331. This Court has
jurisdiction under 28 U.S.C. § 1254(1).

CONSTITUTIONAL, STATUTORY, AND
REGULATORY PROVISIONS INVOLVED

Relevant constitutional, statutory, and regulatory
provisions are reproduced in the petition appendix.
App. 142-59.

INTRODUCTION

Petitioner IPPA challenges the legality and
constitutionality of California’s Proposition 12, a law
attempting to regulate pig farming practices
nationwide. In short, Proposition 12 requires pig
farmers—in any State—to raise breeding pigs using



vague and arbitrary housing techniques that conflict
with traditional and time-tested farming practices
used for generations to feed the Nation. If farmers
don’t comply with Proposition 12, their pork can’t be
sold in the State. Further, as a factual matter,
California’s prescribed housing techniques are
untethered to the reality of farming and lack any
scientific support, yet their enforcement would leave
the entire pork supply chain in a state of emergency,
inflicting irreparable harm on farmers, processors,
retailers, and pork consumers nationwide, as well as
to the wellbeing of breeding pigs currently being
raised.

This isn’t the first time this Court has encountered
a challenge to Proposition 12. In 2023, this Court
evaluated a different challenge to the law, pursued by
the National Pork Producers Council (“NPPC”) and
made exclusively under the Supreme Court’s
“dormant Commerce Clause” precedents. See NPPC v.
Ross, 598 U.S. 356 (2023). But in making those
arguments under the dormant Commerce Clause,
NPPC did not advance any theory of
“discrimination”—that Proposition 12 discriminated
against out-of-state farmers and in favor of in-state
farmers. In fact, NPPC conceded as much. Id. at 370.

Explaining that such a discrimination theory stood
at the “very core” of this Court’s dormant Commerce
Clause precedents, this Court affirmed dismissal due
to that theory’s absence. And even as to the claims
NPPC did assert, the Court concluded it ultimately
failed to include sufficient allegations to state those
claims. Further, NPPC's own repudiation of any
allegation of discrimination also undermined its effort
to show that Proposition 12 imposed too substantial of
a burden on interstate commerce in violation of Pike



v. Bruce Church, Inc., 397 U.S. 137 (1970) and its
progeny, as NPPC also failed to include any sufficient
allegations to assert a valid challenge under Pike. (As
discussed in greater detail throughout this petition,
the Court reached this ultimate conclusion despite a
majority of Justices concluding that the petition had
alleged a substantial burden sufficient for a Pike
claim.)

The opposite is true here. Petitioner’s core claim
expressly alleges that  Proposition 12 1is
discriminatory, which was not even at issue in NPPC.
In addition to IPPA’s allegations establishing that
Proposition 12 is discriminatory, IPPA also included
substantial allegations to illustrate how Proposition
12 wviolates the dormant Commerce Clause as
elucidated in Pike. Finally, IPPA also challenged
Proposition 12 on numerous other bases not included
in NPPC, including the Due Process Clause, the
Privileges and Immunities Clause, and preemption
under the Supremacy Clause.

Simply put, this case raises constitutional
questions this Court prompted in NPPC v. Ross, which
are now ripe for review. And the consequences of
failing to do so now are drastic. By denying this
petition, this Court would implicitly endorse an
individual state’s regulation of an out-of-state
industry based on the state’s own sense of what is
“moral.” It’s difficult to see where that road ends.
While this case involves pork, the next case could
mvolve any good or service imaginable—ones that
individual states have developed entire robust
economies around—incentivizing tit-for-tat trade
wars among State legislatures. And if issues of
“morality” can drive the regulation of out-of-state
industry (as was supposedly the case with Proposition



12), why couldn’t future regulation be based on
minimum wage policies of sister States, or employees’
immigration status, or any other hot-button social
issue of the day? The Framers prohibited precisely
this type of discriminatory and overly onerous out-of-
state regulation.

This Court should also take this opportunity to
resolve an entrenched circuit split. The only reason
the Ninth Circuit was able to reach the result it did
was by refusing to apply the law as a majority of this
Court’s Justices see it, merely because some of those
pronouncements came in opinions entitled “dissents.”
In doing so, the Ninth Circuit effectively treated this
Court’s NPPC decision as a nullity, instead simply
deferring to its own prior decision in NPPC, because
(according to the panel) a majority of this Court’s
Justices did not agree upon a “single rationale” and
there is no opinion in that case that “can reasonably
be described as a logical subset of the other.” App. XX-
XX. This is a misapplication of Supreme Court
precedent and demonstrates a circuit split with
respect to what constitutes binding principles of law
within a fractured Supreme Court decision.

These are critically important issues, this case
presents an ideal vehicle to address them, and the
Ninth Circuit is markedly incorrect on the merits.
This Court should grant the petition.

STATEMENT OF THE CASE
I. California’s Propositions 2 and 12

In November 2008, California passed Proposition
2, a ballot initiative adding §§ 25990-25994 to the
California Health and Safety Code. 2008 Cal. Legis.
Serv. Prop. 2 (“Proposition 27); Cal. Health & Safety
Code §§ 25990-25994. Relating to the “confinement of
farm animals,” Proposition 2 prohibited California



farmers from tethering or confining pregnant pigs in a
way that prevented them from “[l]ying down, standing
up, and fully extending [their] limbs,” or from
“[tJurning around freely.” See Cal. Health & Safety
Code §§ 25990, 25991(b). Proposition 2 gave California
farmers over six years to construct and comply with
these new and expensive housing requirements, with
an effective date of January 1, 2015. See id. § 25990.
At the time, only in-state farmers were subject to
these requirements. Id. § 25990(a).

Ten years later, California passed Proposition 12.
2018 Cal. Legis. Serv. Prop. 12 (“Proposition 127); Cal.
Health & Safety Code §§ 25990 25993.1. According to
the ballot language, Proposition 12 was intended “to
prevent animal cruelty by phasing out extreme
methods of farm animal confinement, which also
threaten the health and safety of California
consumers, and increase the risk of foodborne illness
and associated negative fiscal impacts on the State of
California.” See 2018 Cal. Legis. Serv. Prop. 12 § 1.

Remarkably, Proposition 12 reached beyond the
borders of California, now banning a seller from
“knowingly engag[ing] in the sale within the state” of
pork meat that the seller “knows or should know is the
meat of a covered animal who was confined in a cruel
manner, or is the meat of the immediate offspring of a
covered animal that was confined in a cruel manner.”
Cal. Health & Safety Code § 25990(b)(2).! Further,

1 Proposition 12 provided two definitions for “[c]onfined in a
cruel manner” as related to pork: “[c]onfining a covered animal
in a manner that prevents the animal from lying down, standing
up, fully extending the animal’s limbs, or turning around freely,”
id. § 25991(e)(1) (the “turnaround requirements”) in effect
January 1, 2015, and “confining a breeding pig with less than 24
square feet of usable floorspace per pig,” id. § 25991(e)(3) (the
“square footage requirements”) in effect as of December 31, 2021.



Proposition 12 defined a “sale,” stating that a “sale
shall be deemed to occur at the location where the
buyer takes physical possession of” the noncompliant
meat. Id. § 25991(0).

Proposition 12 also had a truncated enforcement
timeline, especially as compared to what California
imposed on its own in-state farmers with Proposition
2. Whereas Proposition 2 allowed instate farmers six
years to comply with its provisions (November 4, 2008,
to January 1, 2015), Proposition 12 was designed to
take effect for out-of-state farmers immediately. The
turnaround requirements were to take effect on
December 19, 2018—giving out-of-state farmers a
mere six weeks to fund, construct, and come into
compliance (as opposed to the prior five-year benefit
provided to in-state farmers). See Cal. Health & Safety
Code §§ 25990- 25993.1. Proposition 12’s square
footage requirements were to take effect on December
31, 2021, approximately three years after its approval.
In-state farmers, therefore, had nine years to recover
from the initial financial and operational impact of the
turnaround requirements before imposing the square
footage requirements, while out-of-state farmers had
to suffer the financial and operational burden of
implementing them both within three years. Aside
from the accelerated acute financial burden only for
out-of-state farmers, conversions of farms of any
meaningful size cannot take place in a six-week
timeline, and in most cases, a three-year timeline,
placing these out-of-state farmers immediately in
violation of the law, or excluding them from the
California market.

Proposition 12 bears significant consequences for
noncompliance. Any person who violates Proposition
12 is criminally guilty of a misdemeanor punishable



by a fine of up to $1,000 and up to 180 days
imprisonment. Id. § 25993(b). Moreover, violating
Proposition 12 is a per se violation of California’s
unfair competition laws, which carry crippling civil
penalties and invites injunctive relief to be pursued
not only by any local prosecutor in California, but also
by private individuals alleging harm by an unlawful
sale of whole pork meat into California. Id. § 25993 (b)
(citing Cal. Bus. & Prof. Code § 17200); see also Cal.
Bus. & Prof. Code § 17206.

II. District Court Proceedings

On November 9, 2021, IPPA, on behalf of its
members, filed suit in Fresno Superior Court against
various California officials tasked with enforcing
Proposition 12. App. 13. On November 16, 2021,
California removed the case to the United States
District Court for the Eastern District of California.
App. 19a. On December 16, 2021, TPPA filed its first
amended complaint seeking declaratory and
injunctive relief. App. 93a-141a. The complaint
alleged that Proposition 12 was unconstitutional and
otherwise unlawful because it (1) violated IPPA’s
members’ due process rights under the Due Process
Clause; (2) violated the Privileges and Immunities
Clause; (3) was preempted by Packers and Stockyards
Act; and (4) violated the dormant Commerce Clause.
App. 119a-138a.

On December 16, 2021, IPPA filed a motion for a
preliminary injunction seeking to enjoin enforcement
of Proposition 12. App. 20a. On December 27, 2021,
the case was transferred to the Central District of
California. On January 3, 2022, California filed a
motion to dismiss. App. 20a.

On February 28, 2022, the district court held a
hearing on both the motion to dismiss and the motion



for preliminary injunction. App. 20a. The district
court denied IPPA’s motion for a preliminary
injunction and simultaneously granted California’s
motion to dismiss. App. 54a, 90a. With respect to the
motion for preliminary injunction, the district court
rejected IPPA’s arguments regarding the likelihood of
success on the merits and did not consider the other
injunctive factors. App. 68a-90a. With respect to the
motion to dismiss, the Court ordered dismissal of each
of IPPA’s claims for the same reasons it denied the
preliminary injunction. App. 28a-54a.

ITI. Appellate Proceedings

IPPA appealed both the denial of its motion for
preliminary injunction and the dismissal. On April 29,
2022, California moved the Ninth Circuit to stay
appellate proceedings pending the outcome of NPPC
v. Ross, then pending before this Court, which
involved a dormant Commerce Clause challenge to
Proposition 12, but only based only upon a per se
application of the so-called “extraterritorial doctrine”
and the substantial burden analysis set forth in Pike
v. Bruce Church, 397 U.S. 137 (1970). IPPA opposed
due to the substantial difference in the theories
advanced and procedural posture, but the Ninth
Circuit granted the motion and stayed the case
pending this Court’s decision in NPPC.

On May 11, 2023, this Court issued its decision in
NPPC v. Ross. 598 U.S. 356 (2023) [hereinafter NPPC
II]. In a fractured opinion, this Court affirmed the
Ninth Circuit’s opinion (styled as NPPC v. Ross, 6
F.4th 1021 (9th Cir. 2021) [hereinafter NPPC I]), with
a plurality holding that NPPC failed to state a claim
that Proposition 12 violated the dormant Commerce
Clause under the limited legal theories NPPC
advanced. Id. at 390-91. Most notably, the Court



specifically recognized that for purposes of the
dormant Commerce Clause claim, NPPC had
“disavow[ed] any  discrimination-based claim,
conceding that Proposition 12 imposes the same
burdens on in-state pork producers that it imposes on
out-of-state ones.” Id. at 370. Given there was no
discrimination allegation to consider from NPPC, this
Court turned to NPPC’s other two theories for why
Proposition 12 violated the dormant Commerce
Clause: (1) a per se application of what NPPC called
the “extraterritoriality doctrine,” and (2) the
substantial burden balancing test articulated in Pike.
1d. at 369-80.

As for the first, the Court rejected NPPC’s
suggested per se application of the “extraterritoriality
doctrine,” finding that such an application—at least
on a per se basis—extended the dormant Commerce
Clause too far. Id. at 371-77, 390-91; see also id. at
394 (Roberts, C.dJ., concurring in part and dissenting
in part) (“I also agree . . . that our precedent does not
support a per se rule against state laws with
‘extraterritorial’ effects.”).

As for the second, NPPC argued that under Pike,
“a court must at least assess ‘the burden imposed on
interstate commerce’ by a state law and prevent its
enforcement if the law’s burdens are ‘clearly excessive
in relation to the putative local benefits.” Id. at 377.
NPPC then provided a list of reasons why the benefits
Proposition 12 secures for Californians did not
outweigh the costs it imposed on out-of-state economic
interests. Id.

But in Part IV-A of the opinion, a majority of five
Justices determined that NPPC had overstated the
extent to which Pike “departled]” from the
antidiscrimination principles lying at the heart of the
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dormant Commerce Clause. Id. at 377-80. The
majority reasoned that Pike—which involved a state
law that violated the dormant Commerce Clause by
requiring cantaloupes grown in the state of Arizona to
be processed and packed within the state of Arizona—
was actually a discrimination case, because the state
law at issue required business operations to be
performed in the state that could be more efficiently
performed elsewhere. Id. Consequently, the “practical
effect[s]’ of the order in operation thus revealed a
discriminatory purpose—an effort to insulate in-state
processing and packaging businesses from out-of-state
competition.” Id. at 378.

Consequently, the majority reasoned that under
Pike, a law that was facially neutral could still violate
the dormant Commerce Clause if the “law’s practical
effects . . . disclose[d] the presence of a discriminatory
purpose.” Id. Applying those principles to the case at
hand, since NPPC had disavowed any claim that
Proposition 12 discriminated on its face or that its
“practical effects in operation would disclose
purposeful  discrimination against out-of-state
business,” NPPC’s claim failed. To be sure, even that
portion of the opinion recognized that the Court “has
left the ‘courtroom door open’ to challenges premised
on ‘even nondiscriminatory burdens,” id. at 379
(quoting Dep’t of Revenue of Ky. v. Dauvis, 553 U.S. 328,
353 (2008)), and that “a small number of our cases
have invalidated state laws . . . that appear to have
been genuinely nondiscriminatory,” id. (quoting
General Motors Corp. v. Tracy, 519 U.S. 278, 298 n.12
(1997)). Even so, the Court concluded that as NPPC
had opted not to include discriminatory allegations in
its claim, the claim it “f[e]ll[] well outside Pike’s
heartland,” which was “not an auspicious start.” Id. at
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379-80.

The Court then moved on to the question of what
to do with Pike in this specific case; it is on that
question that the opinion deeply fractured. Three
Justices concluded that Pike should be a dead letter,
asserting that it inappropriately asked judges to
engage in a balancing act that no court was
adequately equipped to perform. Id. at 380-84 (Part
IV-B). Four Justices determined that even if the Court
were to apply the Pike test as NPPC had articulated
it, NPPC’s specific allegations in the complaint failed
to adequately allege a necessary prerequisite—a
sufficient burden on interstate commerce—as
Proposition 12 simply did not meet the level for a
substantial burden as described in Exxon Corp. v.
Governor of Maryland, 437 U.S. 117 (1978). Id. at
383-87 (Part IV-C). Consequently, the plurality
concluded that NPPC failed to “plausibly” suggest a
substantial harm to interstate commerce. Id.

Four Justices dissented. While they agreed the
application of a per se rule against state laws with
extraterritorial effects was inappropriate, they
explained that Pike was still good law to ensure that
there be “free private trade in the national
marketplace” (and, to be clear, that holding
represented the view of six justices). Id. at 395
(Roberts, C.J., concurring in part and dissenting in
part). Applying Pike, the dissent concluded that
because NPPC had “identif[ied] broader, market-wide
consequences of compliance” with Proposition 12,
NPPC had stated “economic harms that our
precedents have recognized can amount to a burden
on interstate commerce.” Id. at 397. In response to the
dissent, three Justices disagreed with the
contemplation of harm to the interstate market,
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contending it was merely a rearticulation of the per se
rule and that it would prevent California from
regulating itself, purely because of its position within
the broader national market, and that it was taking
into account harms that were not even economic in
nature as Pike required. Id. at 387-89 (Part IV-D).

In sum, while the Court’s application was deeply
fractured, only a three-Justice minority held that
judges could not engage in a Pike balancing test; in
contrast, a six-Justice majority “affirmatively
retain[ed] the longstanding Pike balancing test for
analyzing dormant Commerce Clause challenges to
state economic regulations.” Id. at 403 (Kavanaugh,
dJ., concurring in part and dissenting in part). In
applying that standard to NPPC's specific allegations,
two schools of thought emerged: four Justices
(including two of the six holding that Pike should be
retained) concluded NPPC’s allegations in the
complaint failed to allege sufficient burden on
interstate commerce, which was a prerequisite before
even reaching the balancing portion of the Pike test.
And five Justices (four of whom held that Pike should
be retained) found that NPPC had “identiffied]
broader, market-wide consequences of compliance”
with Proposition 12, and thus had stated “economic
harms that our precedents have recognized can
amount to a burden on interstate commerce.” Id. at
397 (Roberts, C.d., concurring in part and dissenting
in part).

After the Supreme Court’s decision in NPPC II,
IPPA moved to lift the stay to allow for resolution of
IPPA’s claims, and also moved to expedite the appeal.
The motion to lift the stay was granted, and the
motion to expedite the appeal was partially granted.
After briefing and oral argument, the Ninth Circuit
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affirmed dismissal of IPPA’s complaint. IPPA v.
Bonta, No. 22-55336, 2024 WL 3158532 (9th Cir. June
25, 2024); App. 2a. The panel concluded that a
“majority of the Justices in NPPC II did not agree
upon a ‘single rationale’ and there is no opinion in that
case that ‘can reasonably be described as a logical
subset of the other.” Id. at *2 (quotation omitted);
App. 6a. Thus, “[b]Jecause the Court did not agree upon
a single rationale for affirming, and neither of the two
rationales is a logical subset of the other, only the
specific result [in NPPC II] is binding on lower federal
courts” and thus determined that “we remain bound
by our decision in NPPC 1. Id. at *3 (quotations
omitted); App. 6a-7a.

The panel then applied their own holding from
NPPC I to affirm the dismissal of IPPA’s Pike claim.
Id.; App. 7a-8a. However, in a concurrence, Judge
Callahan opined that under NPPC I, a majority of the
Supreme Court would have determined that IPPA had
plausibly alleged a substantial burden on interstate
commerce, and thus if the panel had not been bound
by their own holding from NPPC I, she would have
remanded for the district court to decide IPPA’s Pike
claim. Id. at *5 (Callahan, J. concurring); App. 15a.
The panel majority did not agree, instead holding that
this approach would disregard the so-called “settled
rule that dissents may not be considered when
interpreting the holding of a splintered Supreme
Court decision.” Id. at *3, n.5; App. 15a.

IPPA’s petition for panel rehearing and rehearing
en banc was denied over Judge Callahan’s vote to
rehear the case en banc. App. 16a-17a.

This petition follows.
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REASONS FOR GRANTING THE WRIT

I. The Ninth Circuit Ignored The Majority of
Justices in NPPC II On Materially Important
Issues.

Below, the Ninth Circuit ruled that IPPA’s
complaint failed to state a claim that Proposition 12—
a California state law dictating how breeding pigs
must be housed nationwide—violates the dormant
Commerce Clause and a host of other constitutional
provisions. This sweeping dismissal of new and
separate constitutional claims not yet adjudicated
before this Court reflects a patent misunderstanding
of the guidance this Court supplied in NPPC II. And
this error is of no small consequence; the Ninth
Circuit’s opinion represents yet another step towards
a growing declaration of open economic warfare
already simmering between the States.

A. This Court should grant the petition to
effectuate the rulings of a majority of this
Court’s Justices.

In NPPC II, this Court “synthesized decades of
dormant Commerce Clause jurisprudence into a few
key principles.” New Jersey Staffing All. v. Fais, 110
F.4th 201, 205 (3d Cir. 2024). One of those key
principles is that the dormant Commerce Clause
“prohibits the enforcement of state laws driven by . . .
economic protectionism—that is, regulatory measures
designed to benefit in-state economic interests by
burdening out-of-state competitors.” Id. (cleaned up).
The Court stated “[t]his antidiscrimination principle
lies at the very core of our dormant Commerce Clause
jurisprudence.” NPPC II, 598 U.S. at 369 (internal
quotation omitted). Importantly, this portion of NPPC
II was a unanimous opinion, joined by all nine
Justices. Below, the Ninth Circuit failed to recognize
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this key holding, and thus failed to respect the
expressed viewpoints of the majority of Justices on the
matter. The Court should grant this petition to
effectuate the majority views of this Court.

1. Unlike petitioner’s case here, NPPC II did not
involve any allegations or claims of direct
discrimination under the dormant Commerce Clause.
In NPPC II, the operative complaint only brought two
claims wunder the dormant Commerce Clause:
“Impermissible Extraterritorial Regulation” and
“Excessive Burden on Interstate Commerce in
Relation to Putative Local Benefits.” Complaint,
NPPC v. Ross, 2019 WL 6683174 (S.D. Cal. Dec. 5,
2019). However, this Court rejected both arguments,
primarily because the petitioners had “conced[ed] that
Proposition 12 imposes the same burdens on in-state
producers that it imposes on out-of-state ones.” NPPC
II, 598 U.S. at 370. This concession colored the entire
lawsuit from the get-go, particularly with respect to
the Pike claim. As the Court opined, this concession
meant that the “petitioners begin in a tough spot” and
that the argument did not have “an auspicious start.”
Id. at 370, 380.

Contrast this with petitioner’s lawsuit here.
Allegations of express discrimination—meaning
disparate impact on in-state versus out-of-state
commerce—formulate the heart of IPPA’s dormant
Commerce Clause claims that challenge the
constitutionality of Proposition 12. Stated summarily,
these allegations are predicated upon (1) California’s
attempt to level the playing field between out-of-state
farmers and in-state farmers, due to the earlier
impact of Proposition 2; and (2) the unfair lead time
that California gave their own in-state farmers to
become compliant with Proposition 12. These
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arguments were simply not addressed in NPPC II,
because they were never raised in NPPC I[—indeed,
the petitioners there had foregone any such theory
when they had conceded there was no disparate
impact as a result of Proposition 12 on out-of-state
commerce. Id. at 370-71 (emphasizing that the
petitioners had failed to allege that “California’s law
seeks to advantage in-state firms or disadvantage out-
of-state rivals.”). There is no such concession here.

And these allegations of discrimination dovetail
with the “antidiscrimination” principle articulated in
NPPC II by this Court. Instead of squaring the
analysis with these principles as articulated in NPPC
II via a unanimous holding, the Ninth Circuit turned
a blind eye. For this reason alone, the Court should
grant the petition.

2. The Ninth Circuit also failed to effectuate the
rulings of a majority of Justices with respect to
petitioner’s claim under Pike. Irrespective of the
allegations of direct discrimination, the Ninth Circuit
also failed to recognize that the majority of justices in
NPPC Il validated a Pike claim just like the one in this
case. There are two majority views critical to this
analysis. First, Pike 1is still good law; second, a
challenge to Proposition 12 states a claim under Pike.

As to the first question, there is no doubt that a
majority of Justices held that Pike remains good law.
In concurrence, Justice Sotomayor and Justice Kagan
reasoned that the complaint in NPPC II failed to state
a Pike claim, “not because of any fundamental
reworking of that doctrine,” but because the complaint
had failed “to allege a substantial burden on interstate
commerce.” Id. at 391-92 (Sotomayor, J., concurring
i part). And four other Justices—Chief Justice
Roberts, dJustice Alito, Justice Kavanaugh, and
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Justice Jackson—similarly held that “it is possible to
balance benefits and burdens under the approach set
forth in Pike.” Id. at 397 (Roberts, C.J., concurring in
part and dissenting in part). In other words, there was
a six-Justice majority that “affirmatively retain[ed]
the longstanding Pike balancing test for analyzing
dormant Commerce Clause challenges to state
economic regulations.” Id. at 598 U.S. at 403
(Kavanaugh, J., concurring in part and dissenting in
part).

As for the second question—whether the plaintiffs
in NPPC II had adequately alleged a Pike claim—
there was also a majority of justices that answered in
the affirmative. Concurring in part and dissenting in
part, Chief Justice Roberts, Justice Alito, Justice
Kavanaugh, and Justice Jackson found that the
complaint “plausibly alleged a substantial burden
against interstate commerce, and would therefore
vacate the judgment and remand the case for the court
below to decide whether petitioners have stated a
claim under Pike.” Id. at 395 (Roberts, C.d., concurring
in part and dissenting in part). And Justice Barrett
ultimately agreed that the “complaint plausibly
alleges that Proposition 12’s costs are pervasive,
burdensome, and will be felt primarily (but not
exclusively) outside California” and thus would have
permitted “petitioners to proceed with their Pike
claim.” Id. at 394 (Barrett, J., concurring in part).2

2 It is true that Justice Barrett also reasoned that the
relevant “burdens and benefits were [not] capable of judicial
balancing,” Id. at 394 (Barrett, J., concurring in part), but it was
on this point that Justice Sotomayor and Justice Kagan differed,
holding instead (alongside the Chief Justice and the three other
Justices who joined him) that judges could engage in such an
analysis. Id. at 392-393 (Sotomayor, J., and Kagan, J.,
concurring in part) (“Yet, I agree with THE CHIEF JUSTICE
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Thus, NPPC II affirmed the viability of a Pike claim,
and a majority of Justices actually found that the
specific petition in NPPC II had alleged a substantial
burden sufficient for a Pike claim.

If NPPC’s complaint contained sufficient
allegations to state a claim according to a majority of
Justices, there is no doubt that petitioner’s complaint
here does so; the complaint here contains far more
allegations illustrating that Proposition 12 violates
the dormant Commerce clause by failing the Pike
balancing test. Most critically, of course, are
petitioner’s claims of direct discrimination, placing
IPPA’s claim more squarely within what the
unanimous Court called “Pike’s heartland.” Id. at 380.
These include allegations involving California’s
attempt to level the playing field between out-of-state
farmers and in-state farmers, due to the earlier
impact of Proposition 2 and the difference in lead time
that California gave their own in-state farmers to
become compliant with Proposition 12. In support of
these allegations, IPPA detailed how the California
legislature enacted Proposition 12 after having
recognized that out-of-state farmers were at an
advantage as a result of Proposition 2, and how
Proposition 12 will impact the Iowa and national pork
production industry. App. 102a-17a. Among these
mmpacts include significant and extremely costly
changes to farming operations in states like Iowa that
have been used for decades; harm to smaller farmers
and they will be unable to stay in the industry; and
increased capital costs to those farmers who do

that courts generally are able to weigh disparate burdens and
benefits against each other, and that they are called on to do so
in other areas of the law with some frequency.”).
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become compliant. App. 113a-17a.

And yet—even despite a majority of Justices ruling
that NPPC stated a Pike claim, and even despite
petitioner here including far more robust
allegations—the panel below refused? to respect these
holdings, and instead applied its previous precedent
from NPPC I after incorrectly reasoning that “there 1s
no controlling reasoning” from NPPC II. App. 7a. This
was an error that conflicts with the spirit and letter of
NPPC II. Recall too that the district court and Ninth
Circuit dismissed this case at the pleading stage,
precluding petitioner from further proving, through
concrete evidence, the devastating interstate impacts
of Proposition 12. There is no doubt petitioner’s
complaint included sufficient allegations to allow it
that opportunity.

This Court should grant the petition to effectuate
the rulings of the majority of Justices.

3. NPPC II also did not involve the many other
claims at issue here. Petitioner asserted several other
claims in addition to its dormant Commerce Clause
claims, some of which were specifically raised by
members of this Court in NPPC II. These new claims
include direct discrimination under the dormant
Commerce Clause, violations of the Due Process
Clause, violations of the Privileges and Immunities
Clause, and claims of conflict preemption under the
Packers and Stockyards Act.

3 Even though she ultimately determined that NPPC II was
nonbinding, Judge Callahan recognized (in her concurrence) that
“a majority of the Justices would find that (i) Proposition 12 is
compatible with Pike balancing, and (ii) IPPA plausibly alleged
that Proposition 12 imposes a substantial burden on interstate
commerce.” App. 12a.
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Again, some of these theories were referenced by
several Justices as reflected in NPPC II. See, e.g.,
NPPC II, 598 U.S. at 370, 376, 408. But rather than
give these theories their due credence when given the
opportunity as identified by this Court, the Ninth
Circuit simply affirmed their dismissal with cursory
reasoning that failed to engage with the specific and
robust allegations in the complaint. Rejecting these
claims was incorrect as a matter of law, as set forth
more fully in Section IV below. And their dismissal
only further shows that the panel did not
appropriately account for NPPC II. This Court should
grant this petition for this reason as well.

B. This is an important issue due to the
implications on interstate economic
warfare.

The Ninth Circuit’s opinion is not simply an
academic exercise. Instead, the Ninth Circuit’s
misapplication of law decided a question of vital
importance to this Nation’s system of federalism and
constitutional order. By refusing to recognize the
precedential value of NPPC II with respect to the
dormant Commerce Clause and the limits of one
State’s power over another, the Ninth Circuit sets the
stage for an economic showdown between States that
happen to disagree on any number of moral issues. As
a result, states will only be emboldened to pass laws
that foment interstate discrimination, encourage
potential retaliation at worse, and significantly
burden and impact interstate commerce at best.

Begin with pure economic interests. Proposition 12
targets, discriminates, and causes substantial
economic disruption to developed pig-farming
economies in several Midwestern States. So, the
incentive in those states is to now pass retaliatory
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legislation targeting products or industries robust in
California—wine or avocadoes for example—creating
a cascading series of tit-for-tat economic harm. This
type of economic warfare is precisely what the
dormant Commerce Clause operates to prevent.

To make matters even worse, here, California is
attempting to justify its enforcement of Proposition 12
based on its own alleged, subjective sense of what is
“moral” for pig farming practices. So, can states
condition the sale of certain products on the minimum
wage that out-of-state companies’ pay their workers;
or their parental or sick leave policies; or the
immigration status of their employees; or the type of
health insurance they offer; or the types of healthcare
services available to workers? Can the social or moral
issue du jour just become the subject of sales bans on
out-of-state products? This is a slippery slope that this
country simply cannot afford. See NPPC II, 598 U.S.
at 407 (Kavanaugh, J., concurring in part and
dissenting in part) (“If wupheld against all
constitutional challenges, California’s novel and far-
reaching regulation could provide a blueprint for other
States.”).4

4 California has continued to enact laws that have a
nationwide impact to set the stage for national policy. For
example, on October 7, 2023, California Governor Gavin Newsom
signed SBs 253 and 261 into law. See, e.g., Cal. Health & Safety
Code §§ 38532(c)(1)(A), (F)(@i)—(ii), 38533(b)(1)(A). SBs 253 and
261 require certain businesses “that do[] business in California”
to annually disclose various types of emissions (regardless of
location) and  disclose climate-related financial risk
information. Id. §§ 38532(b)(2), (¢)(1), 38533(a)(4). See also 13
Cal. Code Regs. §§ 1961.3, 1962.2. And more states are following
suit. See Fla. Stat. Ann. § 500.452 (West) (making it unlawful for
any person to manufacture, sell, hold or offer for sale, or
distribute cultivated meat in the state).
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If the Ninth Circuit was correct and that the
Constitution permits such a world, this Court should
explain why. This Court should grant the petition.

II. The Court Should Resolve The Circuit Split
On How To Interpret Fractured Supreme
Court Opinions.

As explained above, the Ninth Circuit—most
abundantly apparent in its dismissal of IPPA’s Pike
claim—refused to recognize the rulings of the majority
of Justices in NPPC II. The panel’s error was the
product of the Ninth Circuit’s erroneous reading and
interpretation of Marks v. United States, 430 U.S. 188
(1977). Specifically, the Ninth Circuit ruled that it was
bound by its own earlier decision in NPPC I, because,
according to the panel, when this Court decided NPPC
11, “a majority of the Justices . . . did not agree upon a
‘single rationale’ and there is no opinion in that case
that ‘can reasonably be described as a logical subset of
the other.” App. 6a (quoting United States v. Dauvis,
825 F.3d 1014, 1021-22 (9th Cir. 2016) (en banc)). But
by refusing to consider the dissenting votes to
determine the majority ruling from Ross, the Ninth
Circuit deepened an intractable and hopeless split
among the circuits with respect to how to interpret
fractured Supreme Court opinions.

On one side, the Ninth Circuit has now joined the
District of Columbia and several other circuits in
holding that such votes may not be counted. See King
v. Palmer, 950 F.2d 771, 783 (D.C. Cir. 1991) (en banc)
(“[W]e do not think we are free to combine a dissent
with a concurrence to form a Marks majority.”);
United States v. Duron-Caldera, 737 F.3d 988, 994 n.4
(5th Cir. 2013) (quoting United States v. Eckford, 910
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F.2d 216, 219 n.8 (5th Cir. 1990)); Planned
Parenthood of Indiana & Kentucky, Inc. v. Box, 991
F.3d 740, 744-45 (7th Cir. 2021), abrogated on other
grounds by Dobbs v. Jackson Women's Health Org.,
597 U.S. 215 (2022) (“Dissenting opinions do not count
in the Marks assessment.”); United States v. Robison,
505 F.3d 1208, 1221 (11th Cir. 2007) (“In our view,
Marks does not direct lower courts interpreting
fractured Supreme Court decisions to consider the
positions of those who dissented.”).

But on the other side, the First, Third, Fourth, and
Eighth Circuits have held that dissenting votes may
count towards determining the majority view on a
principle of law from a fractured Supreme Court
opinion. See United States v. Johnson, 467 F.3d 56, 65
(1st Cir. 2006) (“[W]e do not share the reservations of
the D.C. Circuit about combining a dissent with a
concurrence to find the ground of decision embraced
by a majority of the dJustices.”); United States v.
Donovan, 661 F.3d 174, 182 (3d Cir. 2011) (“|W]e have
looked to the votes of dissenting Justices if they,
combined with votes from plurality or concurring
opinions, establish a majority view on the relevant
issue.”); Unity Real Estate Co. v. Hudson, 178 F.3d
649, 659 (3d Cir. 1999) (concluding that lower courts
are “bound to follow the five-four vote against the
takings claim in [a case]” where four of those five votes
were provided by the dissenters); Holland v. Big River
Minerals Corp., 181 F.3d 597, 606 (4th Cir. 1999);
Hopkins v. Jegley, 968 F.3d 912, 915 (8th Cir. 2020),
abrogated on other grounds by Dobbs v. Jackson
Women’s Health Org., 597 U.S. 215 (2022).

This is a hopeless split> among the circuits. And

5 Several other circuits have cannibalized portions of both
approaches, depending on the particular case; it hardly can be
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several Justices have endorsed counting dissents in
determining the Court’s holding in a splintered
opinion. As the First Circuit noted, several Justices
“have indicated that whenever a decision 1is
fragmented such that no single opinion has the
support of five Justices, lower courts should examine
the plurality, concurring and dissenting opinions to
extract the principles that a majority has embraced.”
Johnson, 467 F.3d at 65 (citing Waters v. Churchill,
511 U.S. 661, 685 (1994) (Souter, J., concurring)
(analyzing the points of agreement between plurality,
concurring, and dissenting opinions and citing Marks
to identify the test that lower courts should apply);
League of United Latin Am. Citizens v. Perry, 548 U.S.
399 (2006) (Kennedy, J.) (analyzing Vieth v. Jubelirer,
541 U.S. 267 (2004) to find that agreement among one
concurring and four dissenting Justices establishes
majority support for a legal proposition); Alexander v.
Sandoval, 532 U.S. 275, 281-82 (2001) (Scalia, J.)
(noting the agreement of five Justices who joined
plurality and various dissenting opinions)). Even in
NPPC 1I itself, Justice Kavanaugh determined that
“on the question of whether to retain the Pike
balancing test in cases like this one, THE CHIEF
JUSTICE’s opinion reflects the majority view because
six Justices agree to retain the Pike balancing test:

said that there is any one uniform approach in these circuits. See,
e.g., United States v. Guillen, 995 F.3d 1095, 1119 (10th Cir.
2021); United States v. James, 712 F.3d 79, 95 (2d Cir. 2013);
compare United States v. Gerke Excavating, Inc., 464 F.3d 723,
72-25 (7th Cir. 2006) (counting votes from the dissent to
determine which of the concurring opinions should control under
Marks) with Planned Parenthood of Indiana & Kentucky, Inc. v.
Box, 991 F.3d 740, 744-45 (7th Cir. 2021), abrogated on other
grounds by Dobbs v. Jackson Women's Health Org., 597 U.S. 215
(2022) (“Dissenting opinions do not count in the Marks
assessment.”).
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THE CHIEF JUSTICE and Justices ALITO,
SOTOMAYOR, KAGAN, KAVANAUGH, and
JACKSON.” NPPC 1II, 598 U.S. at 407 n.3 (2023)
(Kavanaugh, J., concurring in part and dissenting in
part). Again, the Chief Justice’s opinion was the lead
dissent.

This issue has been a long time coming. See
Nichols v. United States, 511 U.S. 738, 745-46 (1994)
(stating that the Marks inquiry “has so obviously
baffled and divided the lower courts that have
considered it.”). And it has only become more critical
due to the increasing number of splintered decisions.
See, e.g., Ryan C. Williams, Questioning Marks:
Plurality Decisions and Precedential Constraint, 69
Stan. L. Rev. 795, 799 (2017); see also Nina Varsava,
The Role of Dissents in the Formation of Precedent, 14
Duke J. Cont. L. & Pub. Pol'y 285, 291 (2019). It is
time for the Court to squarely address it.

ITI. This Case Presents An Ideal Vehicle To
Answer Both Issues.

This case presents an ideal vehicle to address these
issues. This Court is already familiar with the law at
issue, Proposition 12, and petitioner’s allegations fill
the specific gaps identified in NPPC II. Further, this
case 1s a particularly a good vehicle to address the
Marks question, given the unique nature of the NPPC
II opinion and the fact that the issue was the
determining factor in the Ninth Circuit’s adjudication
of the appeal.

A. This case fills the gaps identified by this
Court in NPPC II.

Petitioner’s case, although presenting different
claims, involves the same statute that this Court
analyzed in NPPC II. And it involves several claims
that were identified in NPPC II as having been
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conceded away, as well as claims that were potentially
viable, such as a direct discrimination claim under the
dormant Commerce Clause, a Pike claim that five
Justices validated, and a claim under the Privileges
and Immunities Clause. See NPPC II, 598 U.S. at 409
(2023) (Kavanaugh, dJ., concurring in part and
dissenting in part) (“Under this Court’s precedents,
one State’s efforts to effectively regulate farming,
manufacturing, or production in other States could
raise significant questions under that Clause.”).

But that 1s not all; the case below comes to this
Court also on a motion to dismiss, and the issues
presented are thus clear questions of law, ripe for this
Court to consider. For these reasons, this case
presents an ideal vehicle by which this Court can
resolve these important issues.

B. Providing guidance on the Marks analysis
with respect to NPPC II will resolve the
circuit split.

With respect to the Marks analysis, this case
presents a particularly good vehicle by which the
Court can resolve the issue. The NPPC II decision is
as fractured as they come. All nine Justices
participated in the case and split in a variety of ways
across numerous issues. Furthermore, the degree of
overlap between the various opinions is rare and
would thus serve as a specific guidepost and template
for lower courts in future cases. By way of reiteration,
in the NPPC II opinion, Justice Gorsuch and Justice
Thomas, joined by Justice Sotomayor and Justice
Kagan, held that the complaint did not adequately
allege a substantial burden within the meaning of a
Pike claim. On the other hand, a five-Justice
dissenting “majority”—Chief Justice Roberts, Justice
Alito, dJustice Kavanaugh, dJustice Jackson, and
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Justice  Barrett—concluded the opposite: the
complaint did adequately allege a substantial burden
for purposes of pleading a Pike claim. However,
Justice Barrett joined Justice Gorsuch and Justice
Thomas in holding that judges could not engage in the
Pike analysis in the first place; but Justice Sotomayor
and Justice Kagan disagreed instead (alongside the
Chief Justice and the three other Justices who joined
him) that judges could engage in such an analysis. In
light of these overlapping opinions, the Court can
decide what principles of law are binding, if any, that
stem from dissenting opinions.

Further, there is no doubt that the Ninth Circuit
made its decision based solely on this 1issue,
particularly with respect to the Pike claim. The panel
majority specifically rejected such an approach that
has included dissents, while Judge Callahan
ultimately held that NPPC I still controlled over
NPPC II. Compare App. 7a (“The concurrence’s
analysis of NPPC II disregards the settled rule that
dissents may not be considered when interpreting the
holding of a splintered Supreme Court decision.”) with
App. 14a (finding that “a majority of the Court does
indeed find that the burdens and benefits of
Proposition 12 are capable of judicial balancing” but
reasoning that the panel was still bound by NPPC I).
Thus, resolution of this question would squarely
resolve the issues identified by the panel below
without facing interference from other issues.

IV. The Ninth Circuit Erred In Dismissing The
Complaint On The Merits.
Finally, the Court should grant this petition
because the Ninth Circuit erred on the merits when
dismissing each claim.
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A. Direct Discrimination

In NPPC II, when affirming dismissal of NPPC’s
complaint, the Court explained that a substantial
amount of the Court’s dormant Commerce Clause
precedents invalidate regulations that are
discriminatory (i.e., benefit home state commerce at
the expense of other states), and thus it was an
awkward fit where NPPC had not only declined to
pursue such a claim, but had in fact conceded that
Proposition 12 was nondiscriminatory. NPPC II, 598
U.S. at 370-71 (“[Pletitioners disavow any
discrimination-based claim, conceding that
Proposition 12 imposes the same burdens on in-state
pork producers that it imposes on out-of-state ones.”).

But the precise opposite is true here. In contrast to
NPPC’s concession, IPPA’s core claim expressly
alleges that Proposition 12 is discriminatory, alleging
that Proposition 12 inflicts a disparate impact
between in-state and out-of-state farmers, period.
This discrimination was effectuated by California’s
choice to first regulate its own pork industry via
Proposition 2; but then, once California learned of the
negative, practical effect of limiting in-state pork
farmers’ ability to compete with out-of-state farmers,
it chose to regulate out-of-state industry via
Proposition 12—all while giving out-of-state farmers
several years less time to become compliant.
Specifically, Proposition 2 gave in-state farmers six
years to come into compliance with its turnaround
provisions. Cal. Health & Safety Code § 25990.
Contrast that with Proposition 12, which gave out-of-
state farmers less than six weeks to comply with the
turnaround requirements (and just three years for the
square-footage requirements). Id. This shortchanging
in “lead time,” as alleged by IPPA, meant that
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California farmers had many additional years to bring
themselves into compliance, allowing them to spread
out compliance costs over a longer period of time than
what was afforded to out-of-state farmers. App. 96a,
102a. This is blatant discrimination. See N. Am. Meat
Inst. v. Becerra, 420 F. Supp. 3d 1014, 1028 n.7 (C.D.
Cal. 2019), affd, 825 F. App’x 518 (9th Cir. 2020)
(reasoning that any difference in lead in time for
compliance with Proposition 12 could indicate
discriminatory effect on out-of-state commerce).

Needless to say, explicitly targeting out-of-state
farmers under the guise of leveling the playing field 1s
an excuse that doesn’t work here and has concrete,
discriminatory effects which were pled and argued
below. App. 113a-17a, 132a-35a. California was the
one who set the regulatory market—and the in-state
farmers’ place in it—prior to the enactment of
Proposition 12. It has no right to then directly
discriminate against out-of-state farmers to temper
the economic ill effects it foisted upon its own
farmers—and with significantly less time to become
compliant. This type of “simple economic
protectionism” renders the law unconstitutional, and
the Ninth Circuit was incorrect in ruling otherwise.

B. Pike Claim

The Ninth Circuit also erred, at the very least, in
holding that petitioner failed to allege that
Proposition 12 impermissibly burdens interstate
commerce in violation of Pike v. Bruce Church, Inc.,
397 U.S. 137 (1970). Even if Proposition 12 served a
legitimate state interest—which it does not—the
impacts on interstate commerce are clearly excessive
and outweigh any such interest. IPPA alleged, at
length, the devastating impact that Proposition 12 has
on out-of-state farmers in connection with California’s
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attempt to level the playing field between out-of-state
and in-state farmers, due to the earlier impact of
Proposition 2 and the difference in lead time that
California gave their own in-state farmers to become
compliant with Proposition 12. App. 102a-17a. Again,
IPPA detailed how Proposition 12 will create
significant and extremely costly changes to farming
operations in states like Iowa that have been used for
decades; harm to smaller farmers and they will be
unable to stay in the industry; and increased capital
costs to those farmers who do become compliant. App.
113a-17a.

Again, this was the claim that a majority of this
Court explicitly condoned; thus, the Ninth Circuit
erred in rejecting it.

C. Due Process Claim

The Ninth Circuit also erroneously dismissed
IPPA’s claim wunder the Due Process Clause.
Proposition 12’s criminalized conduct—“engag[ing] in
the sale [of non-compliant pork meat] within the
state”’— failed to give time to out-of-state farmers to
comply  before going into effect and s
unconstitutionally vague. Cal. Health & Safety Code
§ 25990(b)(2). For out-of-state farmers only, the
criminalized turnaround requirements went into
effect immediately. This not only did not allow time
for out-of-state farmers to comply, but the pork en-
route to California after the effective date was already
In process prior to the enactment of the statute.
Farmers and processors had no ability to stop it, yet
knew the pigs and processed pork was not compliant,
leaving them in immediate violation of a criminal
statute.

Further, the statute does not define what “engaged
in the sale” means. And as the plain meaning of
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“engage” is incredibly broad, meaning “to employ or
involve oneself,” to “take part in,” or to embark on,”
Engage, BLACK'S LAW DICTIONARY (11th ed. 2019).
Proposition 12 is unclear at best and unlimited at
worst, conceivably applying to anyone within the pork
supply chain, who knows they are involved or
“engaged” with processors who ship to California.
Furthermore, Proposition 12 applies to those
“knowingly” engaging in such a sale. Because it is
unclear what “engaging in a sale” means, it is
impossible to determine whether one “knows” he is
engaging in such a sale when the farmer, or others
involved in the chain, have knowledge that the
processor 1s selling to California and could include
parts of the pigs received from the farmer. A farmer’s
pig 1s processed and distributed across multiple
states, with California being the largest market.

The vagueness of the criminal statute is clear by
the fact that Proposition 12 mandated that “the
Department of Food and Agriculture and the State
Department of Public Health shall jointly promulgate
clarifying regulations for the implementation of this
act by September 1, 2019.” Cal. Health & Safety Code
§ 25993(a). Yet, Proposition 12 regulations were due
after the effective date of the turnaround provisions.
For the square foot requirements, Proposition 12
mandated two years and four months between the
time California was supposed to pass final regulations
implementing Proposition 12’s square footage
requirements, and when those requirements became
effective on December 31, 2021. App. 137a. However,
California failed to timely promulgate any regulations
at all in that timeframe. App. 137a-38a. This
disregard of both California law and the Due Process
Clause failed to provide actual time to comply before
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