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Case 2023AP000611 2024-06-19 Court Order Filed 06-19-2024 Page 1 of 1
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OFFICE OF THE CLERK 06-19-2024
WISCONSIN COURT OF APPEALS CLERK OF WISCONSIN

COURT OF APPEALS
110 EAST MAIN STREET, SUITE 215
P.O.B0OX 1688 FILED

MADISON, WISCONSIN 53701-1688 06-19-2024
Telephone (608) 266-1880 Clerk of Circuit Court

TTY: (800) 947-3529 Wi c tv. Wi
Facsimile (608) 267-0640 innebago County,
Web Site: www.wicourts.gov 2021FAQ00564

DISTRICT II
June 19, 2024

Hon. Bryan D. Keberlein Lawrence G. Vesely
Circuit Court Judge Electronic Notice
Electronic Notice

Adam Paul Fitzgibbon
Tara Berry 451 Lowell Place
Clerk of Circuit Court Neenah, WI 54956
Winnebago County Courthouse
Electronic Notice

You are hereby notified that the Court has entered the following order:

2023AP611 In re the marriage of: Elizabeth Anne Fitzgibbon v. Adam Paul
Fitzgibbon (L.C. # 2021FA564)

- Before Neubauer, Grogan and Lazar, JJ.

The appellant moves for reconsideration of the opinion entered on May 29, 2024. WIS.
STAT. RULE 809.24(1). The motion does not persuade us that reconsideration is warranted.
Therefore,

IT IS ORDERED that the motion for reconsideration is denied. WIS. STAT. RULE
809.24(2).

Samuel A. Christensen
Clerk of Court of Appeals

App. C-01
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FILED

01-11-2023

Clerk of Circuit Court

Winnebago County, Wi
DATE SIGNED: January 11, 2023 2021FA 000564

BY THE COURT:

Electronically signed by Bryan D. Keberlein
Circuit Court Judge

STATE OF WISCONSIN CIRCUIT COURT WINNEBAGO COUNTY
BRANCH 3

ELIZABETH ANNE FITZGIBBON,

Petitioner, ORDER FROM 1/6/23 HEARING
VvS. Case No.: 21FAS64
ADAM FITZGIBBON,

Respondent,

Elizabeth Fitzgibbon, petitioner, appeared in court with attorney Lawrence Gerard Vesely.
Adam Fitzbgibbon, respondent, appeared in court without counsel, before the Honorable Bryan
D. Keberlein, Circuit Court Branch 3, on January 6, 2023 for a Motion Hearing.

WHEREAS the petitioner filed a Notice of Motion and Motion for declaratory order, to
reopen judgment as to any invalid, unenforceable, or void/voidable provision, to hold in
abeyance respondent’s motion, and for temporary order pending declaratory order and final
orders.

WHEREAS this case was sent to Judge Keberlein from Court Commissioner Rust to
address the Motion to Reopen Judgment.

WHEREAS the parties were ordered, by Court Commissioner Bermingham, on April 26,
2022 to reconfigure the Marital Settlement Agreement within ten (10) days.

WHEREAS the parties did not reconfigure the Marital Settlement Agreement.

WHEREAS the parties were ordered, in court, on November 16, 2022 to exchange their
issues with the unsigned, filed, Marital Settlement Agreement by November 30, 2022.

WHEREAS the parties did not exchange issues.

WHEREAS the parties were ordered, in court, on December 20, 2022 to write what they
believe were the hand written changes on the lost Marital Settlement Agreement and file it with

App. D-01
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the Court prior to the next hearing. Both parties were given a copy of the Marital Settlement
Agreement (document 22) to do this on.

WHEREAS the parties were told at the December 20, 2022 hearing, the Court would
make a final decision on the Motion to Reopen at the January 6, 2023 hearing.

WHEREAS neither party filed the copy of the Marital Settlement Agreement they were
provided in court on December 20,. 2022 with what they believe to be the hand written
corrections to the lost Marital Settlement Agreement.

WHEREAS the Court did take sworn testimony at the January 6, 2023.

THE COURT WILL DENY the Motion to Reopen.

THE COURT FINDS that the parties’ intent was to get divorced on February 7, 2022
and that the parties did come to an agreement on the terms of Marital Settlement Agreement
independently prior to the February 7%, 2022 court date.

THE COURT FINDS that the amended handwritten and agreed upon Marital Settlement
Agreement was filed with the Clerk of Courts and was lost by a Court entity.

THE COURT FINDS a need to clarify the terms in the interest of justice, but the Court
will not find the terms void or unenforceable.

THE COURT ORDERS the following changes to the Marital Settlement Agreement
(Document 22). On page 2, the first paragraph, the child’s name will be changed from “Adam”
to [ AJF. | Onpage 6, A, #4 will read: “Etrade and ': of Voya account.” On page 7, #5 will read:
“Computer share, share owner, CSX, Norfolk Southern, Gold IRA shares securities and 2 of
Voya account”.

cc: Elizabeth Fitzgibbon (mail)
Adam Fitzgibbon (mail)
Lawrence Vesely (efile)
Trista Moffat (efile)

App. D-02
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On Jun 12, 2022, at 9:55 PM, Elizabeth Adler <eaadler87@yahoo.com> wrote:

Adam —

I'm pleased that we're finally wrapping up a defined placement schedule and key elements of our parenting
plan. I'm certain that the final agreement we make will reflect Aﬁggs best interests. 1 sincerely expect to see
significant improvements in his mood and behavior, which will benefit all involved.

Looking forward, it's past time to wrap up the MSA as well. To keep things brief, my counsel and | re-reviewed
our pre-divorce financial situation as well as everything that has happened (and become visible) since then.
Put simply, we're at a crossroads, as | hope you realize. The easy path is gaining agreement on an MSA and
move forward with our lives.

As such, here are key highlights of what | propose:

» $765/mo child support, to be revised as income and custody change

»  $1495/mo maintenance for 24 months

«  ©60/40 placement split, joint custody

+ Placement schedule, mutually determined annually by 1 October of the preceding year (e.g. 10/1/2022 for
CY2023)

* Home-school (curriculum mutually reviewed, before/after annual standardized testing, annual mutual
decision whether or not to continue based on standardized testing results, at least 2 hours of group
socialization 5-days/week, equally split direct and support expenses, $0 compensation for me as primary
teacher, $0 compensation for you in supporting ‘completing his homework)

+ 2.5% per month interest rates
* You may claim and receive a|l future tax and federal benefits for A" %gto the extent these are available and

Child Tax Credlts itemized deductions, Sch CS college savings accounts, and maybe someday, Sch PS private
school tuition)

» Property: You keep everything except $177,000 ($17,000 in 15 days, $160,000 in 60 days). | am willing to
accept tangible property at my estimate of fair market cash value

* Mutual agreement not to sue each other for any matters pre-dating June 11, 2022

The above reflects generosity on my behalf, in exchange for a rapid and peaceful closure to the MSA
challenges we have faced. | believe | am eligible for more, even if arranged differently than the above, but
prefer to avoid the mutual costs of a contested divorce and related delays. Some aspacts of the Original MSA
are no longer possible, so | have factored such considerations into the above.

Also, | think there are a handful of refinements that we can make for enefit. As an example, we can

v ealthcare than the generic approach that Jeff Morrell drafted and include additional
details to minimize future miscommunication and hardship. Regardless, such refinement language should
follow re-agreement on an MSA's major elements.

It's my hope that you'll seriously consider the above, which | offer until June 17, 2022. If the big picture can be
agreed-upon, I'm willing to incorporate it into an MSA for your review, refinement and approval, allowing us to
separately celebrate Independence Day without further hardship or expense.

App. AB-18 Page 218
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unorthodox April 26 agreement sought to achieve. CC Bermingham understood and
communicated that he could not and would not force an agreement on a stipulated divorce. It
was also clear to me then that even if the Court was empowered to do so, any Winnebago
County Court adjudicator should recuse themselves to avoid the inherent conflict of interest in
solving their empioyer's and coworkers’ liability for losing our MSA. At the time, it was not
preferable to find and declare the divorce void, and all parties, including CC Bermingham,
believed that a consensual solution could fix our divorce problem.

On April 26, since none of the three parties could recall the precise terms of the lost MSA, CC
Bermingham ordered (if he had any authority to do so), or at least agreed to allow (contracting
with both the Respondent and me, if he had such authority) the Respondent and me to co-
create and file a “reconfigured” MSA, as shown in the conference minutes (Document 32).
The Respondent and | were not to file a recreated MSA (a facsimile to the one lost by the
Court), as that was agreed to be impossible. Both Respondent and | agreed to submit our
work to CC Bermingham within 10 days (May 6), and all parties would reconvene to review
and finalize the MSA, which needed to include the only two quantified terms orally agreed to
on February 7: 60/40 placement and $765/month child support. In the interim, all parties
agreed to allow the use of the Original MSA (Document 15, 19} to temporarily govern our
“divorce” during the period we required to co-create the new, reconfigured MSA and finalize it
with CC Bermingham, which would have solidified a legal divorce. However, this three-party
contract with limited powers, along with the invalid original divorce Judgment and MSA, were
ultimately unenforceable, as it became clear within two months when the Respondent
kidnapped our child (during active Court-ordered mediation) and withheld him for nearly a
quarter of a year, despite my enormous efforts to end the withholding, including engaging the
police. “The Respondent also continued to withhold all child support and virtually all of my
marital assets. This prompted the Declaratory Order Motion (Documents 39-40) and two
Emergency Hearing Requests {Documents 43 and 54-55), specifically for the return of our child
and resolution of our custody disputes. Incorrect and contradictory statements within
Attorney Culp’s response (Document 44} only further highlight the unenforceability of these
contracts along with misunderstandings originating from the February 7 hearing, further
demonstrating that a “meeting of the minds” that was never achieved. | explained this
situation in significant detail in my Supplemental Affidavit (Document 91). Regardless, the
months of distress and confusion were unnecessary because, despite understanding the errors
leading up to and including those made on February 7, CC Bermingham did not seem to follow
the correct process on April 26, which would have been to escalate our case to the Circuit
Court. This would have required the Respondent and me to restart and complete at least the
final steps of the pre-hearing process, Including the consensual formation of an MSA (or
perform a contested process). instead, CC Bermingham bypassed the correct process, likely to
avoid additional scrutiny into the Court’s errors, but since | was pro se, | perhaps overly relied
on the Court for legal and logical direction on April 26. Despite my efforts to negotiate a new
reconfigured MSA, no successful MSAs were co-created, the timelines had long since expired,

and any legal opportunity to retroactively validate the February 7 divorce has long since been
lost.

I created an MSA with which to refine with the Respondent prior to CC Bermingham’s May 6
MSA deadline. The Respondent obstructed this process by continuing to insist on placement
allocation and custody changes, which | viewed as protected by a two-year truce (Wi
767.451(1)(a)). | was prepared for our MSA follow-up hearing, scheduled for May 23, but to
give the Respondent more time, without my knowledge or permission, the hearing was
rescheduled for July 25, Even with months of additional time, the Respondent failed to offer
any materials. Upon him having a difficult June 10 mediation session (where it reinforced the
60/40 placement allocations and MSA-aligned scheduling approach he disliked), | immediately

Page 13 of 22 App. AC-13 Page 232
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FILED

04-10-2023

Clerk of Circuit Court
Winnebago County, Wi
2021FA000564

STATE OF WISCONSIN, CIRCUIT COURT
WINNEBAGO COUNTY
FAMILY COURT BRANCH 3

In re the marriage of:

ELIZABETH ANNE FITZGIBBON,
Petitioner,
and CASE NO. 21 FA 564

ADAM PAUL FITZGIBBON,
Respondent.

MOTION TO STAY

The Petitioner, Elizabeth A. Fitzgibbon, moves the Court for a Stay of the following Orders
entered by the Court:

1. Amended Findings of Fact, Conclusions of Law and Judgment dated January 10,
2023 (Doc. No. 122)

Order from January 6, 2023 (Doc. No. 125)

Second Amended Findings of Fact with Third Amended Marital Settlement
Agreement (Doc. No. 126)

Second Amended Findings of Fact with Third Amended Marital Settlement
Agreement (Doc. No. 127)

5. Order from hearing before the Family Court Commissioner on March 30, 2023.
Dated this 7th day of April, 2023.

Olson, Kulkoski, Galloway & Vesely, S.C.
Attorneys for the Petitioner

\’\(X/\

Lawrence G. Vese
416 So. Monroe Avenue
Green Bay, WI 54301
Telephone: (920) 437-5405
Facsimile: (920) 437-5917 App. AD-01 Page 242
State Bar Code #01014713

E-mail address: larry@veselylaw.com
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Winnebago County Civil Court Record 09-20-2023

02:39 PM

Caption

Responsible Court Official Case Number

In RE the marriage of Elizabeth Anne Fitzgibbon and Adam Paul Bryan D. Keberlein 2021FA000564

Fitzgibbon

Filing Date
09-08-2021

Filing Court Official Classification
Michael D. Rust Divorce

Disposition Date Disposition Court Official Disposition Next Action(s)

02-17-2022

John Bermingham Default judgment

Party Type
Petitioner

Respondent

Child

Name Address Attorney

Elizabeth Anne Fitzgibbon 308 Oak St, Neenah, WI 54956 Lawrence Gerard Vesely
United States

Adam Paul Fitzgibbon 451 Lowéll Place, Neenah, WI
54956 US

AJF. a Trista Lee Moffat

Date
09-08-2021

09-08-2021

09-08-2021

09-08-2021

09-08-2021

09-08-2021
09-08-2021

09-13-2021

10-08-2021

11-12-2021

11-12-2021

12-06-2021

12-06-2021
01-07-2022

CV-400(CCAP),05/2021 Civil Court Record

Court Reporter
Tape/Counter
Court Record Entries Court Official Location

Notice of hearing
Default divorce on February 7, 2022 at 09:00 am.

Notes
Filing Court Official: John Bermingham

Notice
of Limited Appearance. Submitted by Atty. Morrell.

Confidential petition addendum
Submitted by Atty. Morrell. Copy to CSA.

Filing fee paid ~ $214.50
Adjustment Number: 21A 506425,
Payable Number: 307084,

Receipt Number: 21R 027311,
Amount: $214.50

Case initiated by electronic filing

Summons and Petition with Minor Children
Submitted by Atty. Morrell. Copy to CSA.

Admission of service
Submitted by Atty. Morrell.

Notice of hearing
Default divorce on February 7, 2022 at 09:15 am.

Affidavit of mailing
submitted by CSA

Notice
of Termination of Limited Appearance. Submitted by Atty. Morrell.

Letters/correspondence

from Atty. Morrell re: termination of limited appearance. Clerk removed Atty.
Morrell from case.

Electronic Notice Update App. AF-01
Notes Page 247

. . Page 1 of 22
This form shall not be modified. It may be supplemented with additional material.
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Original and 3 sets of MSA submitted at COC counter by PE. Routed to
Family Clerk. jr routed to CSA. 1/13/2022 jr routed to CC.

01-07-2022 Financial Disclosure - Petitioner
Original and 3 sets submitted at COC counter by PE. Original and 1 set back
to PE, 1 setto CSA. Sent to CC Bermingham for review

01-07-2022 Financial Disclosure - Respondent
Original and 3 sets submitted at COC counter by PE. Original and 1 set back
to PE, 1 set to CSA. Sent to CC Bermingham for review

01-21-2022 Marital settlement agreement

01-21-2022 Other papers
* Marital Settlement Agreement Checklist

01-28-2022 Notes
AMENDED Marital Settlement Agreement - Original and three copies
submitted at COC counter by PE, routed to Adm Assoc Il FA Clerk for
processing. jr routed to CC.

02-07-2022 Change of address notification
ADDRESS INFO for Elizabeth Anne Fitzgibbon
Current: 308 Oak St, Neenah, WI 54956 United States (Effective: 02-07-2022)
Prior: 451 Lowell Place, Neenah, WI 54956 US

02-07-2022 Default divorce John Bermingham Recorder Rm141, DAR
Minutes - divorce granted to Petitioner.

02-16-2022 Prop. findings of fact/conclusion of law/judgment
w/MSA / Forwarded to CC

02-16-2022 Notes
FFCLJ submitted at COC counter by PE. Routed to Family Clerk

02-16-2022 Party app finding of fact/conclusion of
law/jdgmnt
submitted at COC counter by PE

02-17-2022 Default judgment John Bermingham

02-17-2022 Findings of facts/conclusions of law w/ judgment John Bermingham
w/MSA / Certified copies sent to: PE, RE

04-05-2022 Letters/correspondence
from Petitioner to the court regarding amended MSA,; routed to CC.

04-06-2022 Notice of hearing
Telephone conference on April 26, 2022 at 11:30 am.

04-11-2022 Proposed Order
for Mediation and Parent Education Group. Submltted by FCS. Routed to CC.

04-11-2022 Affidavit
Submitted by FCS.

04-11-2022 Received documents
The unsigned copy of Amended MSA prior to the hand edited notes (original
submission from 1/28/22 was lost between COC and FCC offices) - submitted
at COC counter by PE. PE indicated a copy was sent to RE. Color copy of
received stamped document printed off and given back to PE.
NOTE: -document scanned as received, but receive stamp did not apply to the
document. Discussed with PE that the document header in blue font, gave info
of case number, document number and date scanned at the top of the
document.

04-12-2022 Order John Bermingham
for Mediation and Parent Education Group. 2 copies to FCS.

04-18-2022 Notice of motion, motion
to change physical placement and child support. Original submitted at COC
counter by RE. Original and one copy returned to PE, one copy forwarded to
CSA. Also provided 2 FDS and service packet. App. AF-02

04-20-2022 Letters/correspondence Page 248
from RE re: MSA. Submitted at COC counter by RE. Sent to Family Clerk

CV-400(CCAP),05/2021 Civil Court Record Page 2 of 22
This form shall not be modified. it may be supplemented with additional material.




04-26-2022

04-26-2022

04-26-2022
04-26-2022

04-27-2022

04-27-2022

05-12-2022

05-23-2022

06-15-2022

06-16-2022

06-17-2022

06-23-2022

07-12-2022

07-12-2022

07-12-2022

07-12-2022

07-12-2022

07-13-2022

07-13-2022

Case 2021FA000564 Document 324 Filed 09-20-2023

Telephone conference John Bermingham
cc: 11:31 a.m. Appearance by Petitioner, Elizabeth Fitzgibbon by phone w/out
counsel. Appearance by Respondent, Adam Fitzgibbon by phone w/Atty Peter
Culp by phone. Court addresses orders, MSA and Amended MSA. Child
Support and land addressed. Court listened to DAR minutes from Default
Divorce hearing. Court order: 1) Parties have ten days to file re-configured
MSA. 2) Court scheduled Default Divorce Hearing/Motion Hearing also moved
to same date as DD Hrg.

Notice of retainer
Attorney Peter Culp for Respondent

Electronic Notice Update

eFiled Document Fee Paid — $20.00
Adjustment Number: 22A 172764,
Payable Number: 318982,
Receipt Number: 22R 013100,
Amount: $20.00

Notice of hearing
Motion hearing on May 23, 2022 at 10:30 am.

Notice of hearing
Default divorce on May 23, 2022 at 10:30 am.

Notice of appearance
Attorney Joseph Putzstuck for Petitioner

Letters/correspondence
from Atty. Culp re: joint request for adjournment. Routed to CC.
05/23/2022:pw Per CC: Ok to adjourn.

Notice of retainer
for Petitioner, submitted by Atty Fozard.

Proposed Order
to Substitute Counsel for Petitioner, submitted by Atty Putzstuck, routed to
FCC for signature.

Stipulation and order Lisa M. Krueger
to Substitute Counsel, Copies to Petitioner and Respondent, 1 copy to CSA.

Memorandum
Submitted by FCS re: Impasse. Routed to FCC. 6/24/22 sk, per FCC file only,
mediation by affidavit.

Notice of hearing
Default divorce on September 9, 2022 at 09:00 am.

Notice of hearing
Motion hearing on September 9, 2022 at 09:00 am.

Notice of motion, motion
for Declaratory Order, to Reopen Judgment as to any Invalid, Unenforceable or
Void/Voidable Provisions, to Hold in Abeyance Respondent's Motion, and for
Temporary Order pending Declaratory Order and Final Orders, submitted by
Atty Fozard.

eFiled Document Fee Paid — $50.00
Adjustment Number: 22A 338153,
Payable Number: 322880,
Receipt Number: 22R 020825,
Amount: $50.00

Affidavit
submitted by Atty Fozard.

Letters/correspondence
to FCC regarding response to Letter from Atty Fozard, submitted by Atty Culp,
routed to FCC for review. 07-21-2022 er, per FCC file only, response drafted

Letters/correspondence
to FCC requesting Telephone Conference for Placement, submitted by Atty
Fozard, routed to FCC for review. 07-21-2022 er, per FCC file only, response

CV-400(CCAP),05/2021 Civil Court Record

This form shall not be modified. it may be supplemented with additional material.
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07-14-2022
07-14-2022
07-18-2022
07-18-2022
07-19-2022
07-21-2022

08-08-2022
08-08-2022

08-08-2022

08-09-2022
08-18-2022

08-18-2022

08-18-2022

08-29-2022

09-07-2022
09-07-2022
09-08-2022

09-08-2022

09-09-2022

09-09-2022

09-09-2022

Case 2021FA000564 Document 324 Filed 09-20-2023

drafted

Proposed Order
for Payment (Adam Fitzgibbon). Submitted by FCS. Routed to FCC.

Proposed Order
for Payment (Elizabeth Fitzgibbon). Submitted by FCS. Routed to FCC.

Order for payment Lisa M. Krueger
(Adam Fitzgibbon). Routed to COC (MS) and copy to FCS.

Order for payment Lisa M. Krueger
(Elizabeth Fitzgibbon). Routed to COC (MS) and copy to FCS.

Mediation fee paid ~ $150.00
22R 021462

Letters/correspondence
Letter from FCC to all parties regarding 07-13-2022 letters

Proposed Order
for Substitution of Attorneys, submitted by Atty Vesely, routed to FCC for
signature.

Other papers
Consent for Substitution of Attorneys, submitted by Atty Vesely, routed to FCC
for review. 08/09/22 Iv, per FCC file only, approved.

Notice of retainer
submitted by Atty Vesely.

Order Lisa M. Krueger
for Substitution of Attorneys, Copy to Petitioner and Respondent, 1 copy to
CSA.

Notice of motion, motion ’
for an Emergency Hearing Re Legal Custody and Physical Placement,
submitted by Atty Vesely.

eFiled Document Fee Paid — $50.00
Adjustment Number: 22A 394295,
Payabie Number: 324842,
Receipt Number; 22R 024965,
Amount: $50.00

Affidavit
in Support of Notice of Motion and Motion for an Emergency Hearing,
submitted by Atty Vesely.

Affidavit of service
submitted by Atty Vesely.

Affidavit
of Peter Culp in Support of Motion to Compel Deposition, for Stay of Motion
Proceedings, and for Sanctions, submitted by Atty Culp.

Notice of motion, motion
to Compel Deposition, for Stay of Motion Proceedings, and for Sanctions,
submitted by Atty Cuip.

Affidavit
in Response to Respondent's Motion to Compel Deposition, Stay Proceedings
and for Sanctions. Submitted by Atty. Vesely.

Affidavit
Supplemental Affidavit in Support of the Emergency Motion for an Emergency
Hearing Regarding Legal Custody and Physical Placement. Submitted by Atty.
Vesely.

’

Letters/correspondence
to Honorable Michael D. Rust regarding September 9 court minutes, submitted
by Atty Culp, routed to CC for review.

Notice of hearing
Motion hearing on November 16, 2022 at 02:00 pm.

Motion hearing Michael D. Rust

CV-400(CCAP),05/2021 Civil Court Record

This form shall not be modified. It may be supplemented with additional material.
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09-09-2022

09-13-2022

09-13-2022

09-13-2022
09-13-2022

09-16-2022

09-16-2022

09-19-2022

09-19-2022

09-21-2022

09-30-2022

09-30-2022

10-05-2022

10-18-2022

10-26-2022
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Motion Hearing / DDST.

cc 9:00am. Petitioner appeared in court with attorney Lawrence Vesely.
Respondent appeared in court with attorney Peter Culp.

Responsible court official changed Bryan D. Keberlein
Updated responsible court official to currently presiding official for eFiling
purposes.

Consent of GAL
Submitted by Atty. Moffat.

Letters/correspondence
from Atty. Moffat re: Consent to Act as GAL. Routed to CC. 9/20/22 sk, per
CC file only.

Order appointing GAL

Notice of hearing
Review hearing on November 30, 2022 at 03:00 pm.

Michael D. Rust

Proposed Order
Amending Judgment, submitted by Atty Vesely, routed to CC for signature.

Letters/correspondence ,
to Commissioner Rust regarding proposed Order Amending Judgment,
submitted by Atty Vesely, routed to CC for review. 09/19/22 Iv, per CC: no
holds for counsel, needs to be circulated for approval.

Letters/correspondence
to Honorable Michael D. Rust regarding objection to entry of proposed order,
submitted by Atty Culp, routed to CC for review. 09/19/22 v, per CC file only.

Transcript
Default Divorce 2/7/22

Proposed Order Declined
Per CC: No holds on cases with counsel, needs to be circulated for approval.
Copy to Petitioner and Respondent. 1 copy to CSA.

Letters/correspondence
to Honorable Bryan Keberlein regarding request to reschedule November 16
motion hearing, submitted by Atty Culp, routed to Branch3 JA/CA for review.

Letters/correspondence
to Honorable Michae! D. Rust regarding request to reschedule GAL Review
Hearing, submitted by Atty Culp, routed to CC for review. 09/30/22 Iv, per CC:
Hold request pending decision from Br. 3 on rescheduling MH simultaneously
filed. The GAL RH shouid not take place until after the decision from Br. 3 on
the pending motions. If Br. 3 reschedules, we will need to reschedule.

Notice of hearing
Status conference on November 16, 2022 at 02:00 pm.

Letters/correspondence
to Commissioner Rust request to schedule motion hearing, submitted by Atty
Vesely, routed to CC for review. 10/19/22 Iv, per CC: file only.

Proposed Order
regarding scheduling of depositions

Letters/correspondence
regarding continuing deposition difficulty and proposed order, submitted by
Atty Culp, routed to CC for review. 10/27/22 Iv, per CC: Court will address at
11-14-22 hearing.

Letters/correspondence
from Atty. Culp re: resolution of deposition issue and request to withdraw
order. Routed to CC and Branch 4 JA. 10/28/22 sk, per CC file only.

Proposed Order Declined
Declined at request of counsel.

Affidavit
of Lawrence G. Vesely, submitted by Atty Vesely.

Notice of motion, motion
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to Determine Court Order from September 9, 2022 Hearing Before Family
Court Commissioner Michael Rust, submitted by Atty Vesely.

11-03-2022 Affidavit
of Elizabeth A. Fitzgibbon, submitted by Atty Vesely.

11-07-2022 Affidavit

Regarding Contempt for September 9 Order for Counseling, submitted by Atty
Vesely, routed to Branch 3 JA/CA for review.

11-07-2022 Notice of motion, motion
for Contempt, submitted by Atty Vesely, routed to Branch 3 JA/CA for review
and processing.

11-10-2022 Affidavit of service
submitted by Atty Vesely.

11-14-2022 Proposed Order Declined
Per CC: To be modified as discussed in 11/14 hearing.
Copy to Petitioner and Respondent, 1 copy to CSA.

11-14-2022 Motion hearing Michael D. Rust
Motion to Clarify Order
cc: 10:32 a.m. Appearance by Petitioner, Elizabeth Fitzgibbon w/Atty Lawrence
Vesely. Appearance by Respondent, Adam Fitzgibbon w/Atty Peter Culp. Atty
Vesely states issue w/placement. Requesting clarification. Atty Culp addresses
proposed order re: placement. Attorneys discuss counseling for child -
transportation. Court orders: 1) Fine with removing counselors name from
order. 2) 28 day schedule - 2nd weekend out of 28 day schedule with dad. 3)
GAL language to be limited to Motion to Enforce Physical Placement. Atty
Peter Culp to draft order.

11-14-2022 Proposed Order
on Motions/Sent to CC Rust

11-14-2022 Letters/correspondence
from Atty Culp re: Motion for Remedial Contempt/Sent to CC Rust

11-15-2022 Affidavit
Supplemental Affidavit of Elizabeth Fitzgibbon

11-16-2022 Status conference Bryan D. Keberlein Stephanie Koenigs
2:07 Petitioner Elizabeth Anne Fitzgibbon in court. Attorney Lawrence Gerard
Vesely in court for Elizabeth Anne Fitzgibbon. Respondent Adam Paul
Fitzgibbon in court. Attorney Peter J. Culp in court for Adam Paul Fitzgibbon.
The contempt issue that was noticed for today will need to be addressed at the
Court Commissioner level.

Attorney Vesely states issue for the Court is what is the divorce judgment. The
hand written MSA was lost by the Clerk's Office. The attorneys have
depositions scheduled December 7th, request Court to set a date after that.
Attorney Culp agrees with attorney Vesely. Attorney Culp notes they may
need to depose Court Commissioner Bermingham. Attorney Culp refers to
806.07 several times. '

The Court will Order parties to exchange issues by November 30, 2022 and
set another status hearing December 20 @ 10:00.

Status conference scheduled for December 20, 2022 at 10:00 am.

11-30-2022 Letters/correspondence
Copy of Letter to Attorney Vesely regarding Issues, submitted by Atty Culp,
routed to CC for review. 12/01/22 Iv, per CC file only.

12-02-2022 Letters/correspondence
from RE addressed to Judge Keberlein. Original and 2 copies submitted at
COC counter, original returned, copy to CSA. Routed to Branch 3 JA/CA.

12-02-2022 Letters/correspondence
from RE addressed to CC Rust. Original and 2 copies submitted at COC
counter, original returned, copy to CSA. Routed to FA Clerks. 12/02/22 Iv,
routed to CC for review. 12/05/22 lv, per CC: file only.

12-05-2022  Order Michael D. Rust App. AF-06
on Stipulation to Withdraw as Counsel, copy to Petitioner and Respondent with Page 252
copy of stipulation paperwork, 1 copy to CSA and 1 copy to Atty Culp.
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12-05-2022

12-07-2022

12-07-2022

12-19-2022

12-19-2022

12-20-2022

12-20-2022

12-20-2022

12-20-2022

12-21-2022

12-27-2022

12-29-2022
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Proposed Order
on Stipulation to Withdraw as Counsel for Respondent, submitted by Atty Culp,
routed to CC for signature.

Stipulation
to Withdraw - Respondent, submitted by Atty Culp, routed to CC for review.
12/05/22 v, per CC: file only.

Notice of motion, motion
Attachment to Letter from LGV to Judge Keberlein -Proposed Notice of Motion
and Motion, submitted by Atty Vesely, routed to Branch 3 JA/CA for review and
processing.

Letters/correspondence
Letter from attorney Vesely to Judge Keberlein, proposed Notice of Motion and
Motion

Notice of motion, motion
to Change Placement, original and 3 copies submitted by Respondent at COC.
Original and 1 copy returned to Respondent by mail with service packet. 1
Copy to CSA.

Letters/correspondence
from RE re: MSA. Original and 2 sets submitted at COC counter by RE.
Original and 1 set back to RE. Sent to Family Clerks. 12/19/22 v, routed to
Branch 3 JA/CA for review.

Letters/correspondence
to CC regarding Tomorrow's Hearing 12/21/2022, submitted by Atty Moffat,
routed to CC for review. 12/20/22 Iv, per CC: Change RH to TC on scheduling.
12/20/22 v, per telephone calls with Atty Moffat and Atty Vesely, aware of call
in information for 12/21/2022 hearing. Per telephone call with Respondent,
Respondent will appear in person for 12/21/2022 hearing.

Status conference Bryan D. Keberlein
10:00 Petitioner Elizabeth Anne Fitzgibbon in court. Attorney Lawrence
Gerard Vesely in court for Elizabeth Anne Fitzgibbon. Respondent Adam Paul
Fitzgibbon in court. Attorney Trista Lee Moffat in court for A. J. F. Issues are
still not clear. Recess @ 10:08 for parties to write down what they think their
agreement was at the time of the stipulated divorce. Recalled @ 10:19. RE
wrote down what he thinks the divorce agreement was. Attorney Vesely
doesn't provide a list, wants until the end of the year to provide it. Attorney
Vesely said his client does have the documents to say what the agreement
was, just doesn't have the documents with her today. The Court will Order the
parties to each take the MSA and write what they think isn't correct. The
parties are ordered to turn that into the Court by December 31, 2022. The
Court will take testimony if the parties are not in agreement. Attorney Vesely
requests to expand the role of the GAL to be able to do an investigation. The
pending motions will be heard by the Court Commissioner. The court will
make a final decision about the MSA on January 6. Attorney Vesely to draft
Order from todays hearing.
Motion hearing scheduled for January 6, 2023 at 01:30 pm.

Affidavit of mailing
Original submitted by RE at COC counter. Original returned to RE.

Letters/correspondence
to Atty Culp with Enclosed Petitioner's List of Issues, submitted by Atty Vesely,
routed to Branch 3 JA/CA for review.

Telephone conference Michael D. Rust
11:09 AM Petitioner Elizabeth Anne Fitzgibbon appeared by phone. Attorney
Lawrence Gerard Vesely appeared by phone for Elizabeth Anne Fitzgibbon.
Respondent Adam Paul Fitzgibbon in court. Attorney Trista Lee Moffat
appeared by phone for A. J. F. Court adjourns review hearing.
Review hearing scheduled for January 26, 2023 at 11:00 am.

Other papers
Original and 2 sets submitted at COC counter by RE. Sent to Br 3 for review

Proposed Order
from 12/20 hearing

Stephanie Koenigs
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12-29-2022

12-29-2022

12-29-2022

12-29-2022

01-03-2023

01-03-2023

01-03-2023

01-03-2023

01-04-2023

01-06-2023

01-10-2023
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01-10-2023
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Proposed Order
from 11/16 hearing

Letters/correspondence
to Judge Bryan D. Keberlein requesting 5 Day Hold on Orders, submitted by
Atty Vesely, routed to Branch 3 JA/CA for review.

Affidavit of mailing
submitted by Atty Vesely

Proposed Order
on Motions from 09-09-22 and 11-14-22, submitted by Atty Vesely, routed to
CC for signature.

Letters/correspondence
to Commissioner Michael Rust requesting 5 day hold on proposed Order on
Motions, submitted by Atty Vesely, routed to CC for review. 01/03/23 lv, per
CC: approved to hold.

Other papers
Original and 2 sets submitted at COC counter by RE. Sent to Family Clerks.
12/29/22 lv, routed to Branch 3 JA/CA for review.

Other papers
Information relevant to MSA dispute. Original and 2 sets submitted at COC
counter by RE. Sent to Family Clerks. 1/3/23 sk, routed to Branch 3 JA and
CA.

Other papers
Page 6 of Petitioner's Letter to Court Inadvertently Omitted, submitted by Atty
Vesely, routed to Branch 3 JA/CA for review.

Letters/correspondence
from Terry W. Adler. Original submitted by T. Adler at COC counter. Original
returned to filer. Routed to Family Clerks. 01/03/23 lv, routed to CC for review.
01/04/23 v, per CC: file only.

Other papers
Petitioner's Position Statement on Marital Settlement Agreement, submitted by
Atty Vesely, routed to Branch 3 JA/CA for review.

Affidavit
of Lawrence G. Vesely, submitted by Atty Vesely.

Motion hearing Bryan D. Keberlein
1:30 Petitioner Elizabeth Anne Fitzgibbon in court. Attorney Lawrence Gerard
Vesely in court for Elizabeth Anne Fitzgibbon. Respondent Adam Paul
Fitzgibbon in court. Neither party filed a copy of the MSA writing the changes
they remembered from their lost original MSA as ordered by the Court at the
12/20/22 hearing. The court swears both parties in, takes testimony and gives
them both a copy of the filed MSA (document 22) to write changes they
remember from their lost original MSA. Recess @ 2:12 for Judge to review
what each party wrote on the copy of the MSA they were given in court today.
Recalled @ 2:24 with same appearances. Judge questions both parties as to
their changes on the MSA. The Court does find that the parties intent was to
get divorced on 2/7/22. The court will deny the Motion to Reopen the divorce
judgment. The Court does find a need to clarify but will not find the terms void.
The Court will make the following changes to the MSA (document 22) - Page
2, the first paragraph, change the child's name from Adam to ﬁw Page 6, A,
#4 will read, Etrade and 1/2 of Voya account. The Court will draft a new MSA.
*no exhibits were offered for this hearing, all exhibits were deleted from the
exhibit tab.

Findings of facts/conclusions of law w/ judgment Bryan D. Keberlein
Amended with attached Second Amended MSA

Proposed Order
Amended Findings of Fact, Conclusions of Law, and Judgment With Minor
Children with attached Second Amended Marital Settlement Agreement

Marital settlement agreement
Second Amended MSA

Stephanie Koenigs
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01-13-2023

01-18-2023

01-19-2023

01-19-2023

01-24-2023

01-24-2023

01-24-2023

01-24-2023

01-24-2023

01-26-2023
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Order Bryan D. Keberlein
Order from January 6, 2023

Order Bryan D. Keberlein
from 12/20/22 hearing

Order Bryan D. Keberlein
from 11/16/22 hearing

Findings of facts/conclusions of law w/ judgment Bryan D. Keberlein
Second Amended Findings with Third Amended MSA

Marital settlement agreement
Third Amended MSA

Order Michael D. Rust
on Motions from 09-09-22 and 11-14-22, Copy to Petitioner and Respondent, 1
copy to CSA.

Letters/correspondence
Original and 2 sets submitted at COC counter by RE's father and mother re:
status of case. Original and 1 set back to father and mother. Sent to Family
Clerks. 1/18/23 sk, routed to CC. 1/18/23 sk, per CC ex parte communication;
content not considered by the Court.

Letters/correspondence
Original and 2 sets of letter from RE father and mother re: case status
submitted at COC counter. Original and 1 set back to father and mother. Sent
to Family Clerks. 1/19/23 sk, routed to CC. 1/19/23 sk, per CC file only.

Letters/correspondence
from Family Court re: ex parte. Copy mailed to PE and RE.

Transcript
Status Conference 12/20/22

Transcript
Status Conference 11/16/22

Transcript
Motion Hearing 1/6/2023

Letters/correspondence
submission with attachments submitted by Robert Murray, routed to CC for
review. 01/25/23 Iv, per CC: file only.

Letters/correspondence
response to T. Adler's Letter submission, submitted by Petitioner's Mother,
routed to CC for review. 01/25/23 v, per CC: file only. !

Motion hearing Michael D. Rust

Placement

10:58 AM Petitioner Elizabeth Anne Fitzgibbon in court. Attorney Lawrence
Gerard Vesely in court for Elizabeth Anne Fitzgibbon. Respondent Adam Paul
Fitzgibbon in court. Attorney Trista Lee Moffat in court for A. J. F. Motion to
Compel Depositions denied by court - never took place.

Atty Moffat informs court lots of family involvement. Child hostile w/mom. Mom
stronger w/boundaries, dad the fun parent. Addresses counseling. Gives
recommendation: 1) Joint Legal Custody. 2) Placement - 60/40 arrangement
as parties doing now, or, 28 day block, EOW w/dad, wk 1 EOW Fri - Mon,
Mon, Tues, Wed w/dad. 3) Make up Placement - mom pick one day at
beginning or end of block. 4) No disparaging remarks about the other to child.
5) Counseling - Parties attend counseling (Sherman Counseling) and comply
with recommendations. Child to be enrolled in individual counseling and
re-unification counseling for mom/child. Parties share out of pocket costs for
co-parenting and child's counseling. RE to pay for re-unification counseling for
mom/child. 6) Extracurricular Activities - child to continue w/piano and karate.
Both parties to be supportive. Any new activities be discussed and mutually
agreed upon by both parties. 7) Child's Personal ltems - Child's personal items
to flow freely between homes. 8) Holiday/School Selection - Parties to attend
mediation. 9) Review Hearing in June 2023.

Atty Vesely - PE would like to keep placement schedule as is now due to work
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schedule. Agrees with GAL recommendation.

RE- Agrees with GAL recommendation. No objections.

Court Orders: Motion to Modify Placement (December 19, 2022)- denied.
Motion to Enforce Physical Placement - previously granted. PE's Motion for
Contempt - denied (child counseling). Parties stipulate to GAL
recommendations/Court orders as part of Mtn to Enforce Physical Placement.
PE to pick one day at beginning or end of each place (total of 42 picks). Atty
Lawrence Vesely to draft order. Standard GAL fee.

Mediation referral
Family Court Services

Affidavit of mailing
submitted by Atty Vesely.

Motion
to Reconsider, submitted by Atty Vesely, routed to CC for review. 02/01/23 Iv,
per CC: route to Br 3.

Request for De Novo Hearing
re: 1/26/2023 CC Michael Rust Motion Hearing. Submitted by Atty. Vesely.
Routed to Branch 3 JA and CA for processing.

Notice of hearing
Hearing De Novo on April 13, 2023 at 08:30 am.

Memorandum
Impasse, submitted by FCS, routed to CC for review. 1 copy to FCS. 02/15/23
lv, per CC: file only; pending de novo.

Affidavit of mailing
submitted by Atty Vesely.

Affidavit of mailing
submitted by Atty Vesely.

Notice of motion, motion
for Relief and Declaratory Order, submitted by Petitioner at COC. 2 copies
made, original and 1 copy returned to Petitioner. Routed to CC for review.
02/17/23 lv, per CC: This motion is going to be heard by Br 3, not by CC.
02/17/23 v, per phone call with Atty Vesely's office, approved to cancel and
will submit amended notice with Branch 3.

Affidavit in support of motion
for Relief and Declaratory Order, original submitted by Petitioner, 2 copies
made. Original and 1 copy returned to Petitioner.

Order to show cause Michael D. Rust
for Finding of Contempt, Copy to Respondent for service.

Prop. order to show cause
for Finding of Contempt, submitted by Respondent at COC, routed to CC for
signature.

Affidavit
for Finding of Contempt, original and 2 copies submitted by Respondent at
COC, routed to CC for review. 02/22/23 lv, per CC: file only; does not include
motion/order to show cause.

Notice of hearing
Motion hearing on May 31, 2023 at 09:00 am.

Proposed Order Declined
Per CC: Submitted without cover letter, unable to determine if copy provided to
RE. May submit under cover with request for 5-day hold for any objection to
language by RE. Copies mailed to Petitioner and Respondent.

Proposed Order
from January 26, 2023, submitted by Atty Vesely, routed to CC for review and
signature.

Notice of hearing
Hearing De Novo on April 13, 2023 at 08:30 am.

Affidavit of service
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Original and 2 copies submitted by Respondent at COC. Original and 1 copy
returned to Respondent.

Letters/correspondence
from RE re: loan refinance. Original and 2 sets submitted at COC counter by
RE. Sent to Family Clerks. 3/9/23 sk, routed to CC. 3/10/23 sk, per CC file
only.

Affidavit of mailing
Original and 2 copies submitted by Respondent at COC. Original and 1 copy
returned to Respondent.

Proposed Order
from January 26, 2023, submitted by Atty Vesely, routed to CC for signature.

Letters/correspondence
to Commissioner Rust re: Proposed Order and Objection from Respondent,
submitted by Atty Vesely, routed to CC for review. 03/14/23 lv, per CC:
Wording of Order can be addressed at OTSC hearing 3/30.

Affidavit of mailing
submitted by Atty Vesely.

Notice of motion, motion
for Custody Change (School), submitted by Atty Vesely.

eFiled Document Fee Paid — $50.00
Adjustment Number: 23A 115176,
Payable Number: 336399,
Receipt Number: 23R 008466,
Amount: $50.00

Affidavit in support of motion
for Custody Change (School), submitted by Atty Vesely.

Order Michael D. Rust
from January 26, 2023, Copies mailed to Petitioner and Respondent.

Order to show cause hearing Michael D. Rust
9:04 AM Petitioner appeared in court with Attorney Vesely. Respondent
appeared in court, without counsel. Court finds petitioner in contempt for failure
to comply with court order. Purge conditions set in court, court sets TC for
status of compliance. Court holds open financial damage awarded to
respondent, will issue written decision. Attorney Vesely to draft.
Telephone conference scheduled for April 19, 2023 at 09:30 am.

Notice of hearing
Telephone conference on April 19, 2023 at 09:30 am.

Letters/correspondence
to Judge Keberlein with attached Exhibits, original and 2 copies submitted by
Respondent at COC. Original and 1 copy returned to Respondent. Routed to
Branch 3 JA/CA for review.

Letters/correspondence
from RE to CC Rust with attachments
Electronically routed to FA Adm Assoc Il clerks. 04/04/23 lv, routed to CC for
review. 04/05/23 Iv, per CC: file only.

Affidavit of mailing
Original only filed, original returned.
Electronically routed to FA Adm Ill clerks.

Affidavit of mailing
Original and two copies submitted at COC counter by RE, original and one
copy returned.
Electronically routed to FA clerks for review.

Letters/correspondence
to Judge Keberlein Supplement to Petitioner's Motion to Reconsider, submitted
by Atty Vesely, routed to Branch 3 JA/CA for review.

eFiled Document Fee Paid — $15.00
Adjustment Number: 23A 170466,
Payable Number: 337138,

CV-400(CCAP),05/2021 Civil Court Record

This form shall not be modified. It may be supplemented with additional material.

App. AF-11
Page 257

Page 11 of




04-10-2023
04-10-2023

04-10-2023

04-10-2023

04-10-2023
04-10-2023
04-10-2023

04-10-2023

04-10-2023

04-10-2023

04-10-2023

04-10-2023

04-10-2023

04-10-2023

04-10-2023

04-10-2023

04-12-2023

04-12-2023

04-12-2023

04-13-2023

CV-400(CCAP),05/2021 Civil Court Record

Case 2021FAQ00564 Document 324 Filed 09-20-2023 Page 12 of 22
Receipt Number: 23R 009602,

Amount: $15.00
Verification from Court of Appeals

Affidavit of mailing
Original and 1 copy submitted at COC counter by RE. Original returned to RE.
Electronically Routed to FA Adm Assoc lll Clerks.

Notes
Notice of Appeal and supporting docs submitted to Court of Appeals

Other papers
Court Record Entries

Docketing Statement
Statement on transcript

Notice of appeal
Routed to Br 3 CA for review

Notice of hearing
Hearing De Novo on May 30, 2023 at 02:30 pm.

Request for De Novo Hearing
re: March 30, 2023 Hearing with CC Rust. 1 set submitted by Atty Vesely, copy
to Branch 3 JA/CA for review and processing.

Exhibit
A to Affidavit in Support of Motion to Stay, submitted by Atty Vesely, routed to
CC for review. 04/10/23 lv, per CC: route to Br. 3. Routed to Branch 3 JA/CA
for review.

Motion
to Stay, submitted by Atty Vesely, routed to CC for review. 04/10/23 Iv, per CC:
route to Br. 3. Routed to Branch 3 JA/CA for review.

Affidavit in support of motion -
to Stay, submitted by Atty Vesely, routed to CC for review. 04/10/23 lv, per CC:
route to Br. 3. Routed to Branch 3 JA/CA for review.

Affidavit
Regarding Pre-April 26, 2022 Communications and Rebuttal to Respondent's
Letter to the Court (Document 166), submitted by Atty Vesely, routed to Branch
3 JA/CA for review.

Affidavit
in Support of Change of Custody (School) and Upcoming Motions, submitted
by Atty Vesely.

Notice of motion, motion
for Contempt - Joint Custody (School), submitted by Atty Vesely.
Petitioner and Respondent Counsel to coordinate time/date if needed and
file/serve amended notice.

Affidavit in support of motion
for Contempt - Joint Custody (School), submitted by Atty Vesely.

Letters/correspondence
From RE to CC Rust and Judge Keberlein with attached Exhibits A & B.
Original and 2 copies submitted at COC counter by RE. Original and 1 copy
returned to RE.
Electronically Routed to FA Adm Assoc Hi Clerks. 4/12/23 sk, routed to CC and
Branch 3 JA and CA. 4/13/23 sk, per CC file only; PE copy via éfile.

Affidavit of mailing
Original and 2 copies submitted at COC counter by RE. Original and 1 copy
returned to RE.
Electronically Routed to FA Adm Assoc IlI Clerks.

Notice of hearing
Hearing De Novo on May 30, 2023 at 02:30 pm.

Letters/correspondence

App. AF-12
Page 258

Page 12 of 22
This form shall not be modified. it may be supplemented with additional material.




Case 2021FA000564 Document 324 Filed 08-20-2023 Page 13 of 22

to Commissioner Rust re: Contempt, submitted by Atty Vesely, routed to CC
for review. 04/14/23 Iv, per CC: file only.

04-13-2023 Hearing De Novo Bryan D. Keberlein Lori L. Baldauf
De Novo of 1/26/23 hearing & Motion to Reconsider
8:43 Petitioner Elizabeth Anne Fitzgibbon in court. Attorney Lawrence Gerard
Vesely in court for Elizabeth Anne Fitzgibbon. Respondent Adam Paul
Fitzgibbon in court. Attorney Trista Lee Moffat in court for A. J. F.
De Novo
The court will not find Adam in contempt of the Order for Counseling. The
Court notes that the counseling is happening now without issue. The Court will
decline to order sole legal custody and physical placement to Elizabeth.
Motion for reconsideration
Attorney Vesely notes this is now outside of time limits, so it is denied by law.
The Court schedules the Motions to Stay that were filed on 4/10, they will be
heard at the already scheduled 5/30 De Novo Hearing.
Attorney Vesely to draft order.

04-13-2023 Other papers
Texts and Correspondence. Original and 2 copies submitted by RE at COC
counter. Original and 1 copy returned to RE. Routed to Family Clerks. 4/13/23
sk, routed to CC. 4/13/23 sk, per CC file only.

04-17-2023 Proposed Order Declined

04-17-2023 Affidavit of mailing
Original and 2 copies submitted at COC counter by RE. Original and 1 copy
returned to RE.

Electronically Routed to FA Adm Assoc 11l Clerks.
04-17-2023 Notice of compilation of record

04-17-2023 Affidavit of mailing
for Respondent; submitted by Atty Vesely

04-17-2023 Transmittal of record to court of appeals
Appeals Document Index: 2023AP000611 sent to Court of Appeals by: Kristi
Thompson

04-17-2023 Index
Appeals Document Index saved for: 2023AP000611 by: Kristl Thompson

04-17-2023 Other papers
Supplement to Petitioner's Parenting Plan, submitted by Atty Vesely, routed to
CC for review. 04/17/23 Iv, per CC: file only as attachment to Document 192.

04-17-2023 Proposed parenting plan - petitioner
submitted by Atty Vesely, routed to CC for review. 04/17/23 per CC. File as
individual proposed parenting plan, only signed by PE.

04-18-2023 Motion
to Stay, submitted by Atty Vesely.

04-18-2023 Affidavit
of Lawrence G. Vesely, submitted by Atty Vesely.

04-18-2023 Affidavit of mailing
Original and 2 copies submitted by Respondent at COC. Original and 1 copy
returned to Respondent.

04-18-2023 Affidavit of mailing
Original and 2 copies submitted by Respondent at COC. Original and 1 copy
returned to Respondent.

04-18-2023 Letters/correspondence
from RE to Judge Keberelein with attachments.
Original and two copies submitted at COC counter by RE, original returned.
Electronically routed to FA clerks. 04/18/23 Iv, routed to Branch 3 JA/CA for
review.

04-18-2023 Letters/correspondence App. AF-13
from RE to CC Rust requesting voluntary witness. Page 259
Original and two copies submitted at COC counter by RE, original and 1 copy
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04-18-2023

04-19-2023

04-19-2023

04-19-2023

04-20-2023

04-20-2023

04-20-2023

04-24-2023

04-24-2023

04-25-2023

04-25-2023
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returned.

Electronically routed to FA clerks. 04/18/23 Iv, routed to CC for review.

Decision and order Michael D. Rust
Supplemental Written Decision and Order of the Circuit Court
Commissioner/Copies sent to: PE, Atty Lawrence Vesely (e-file), RE, Atty
Trista Moffat GAL (e-file)

Affidavit of mailing
Adam Fitzgibbon, submitted by Atty Vesely.

Order Michael D. Rust
for Scheduling (Sanctions) sent to. PE, Atty Lawrence Vesely (e-file), RE, Br.3
(e-file)

Telephone conference
Compliance of Contempt

Michael D. Rust

9:31 AM Petitioner Elizabeth Anne Fitzgibbon appeared by phone. Attorney
Lawrence Gerard Vesely appeared by phone for Elizabeth Anne Fitzgibbon.
Respondent Adam Paul Fitzgibbon appeared by phone. Atty Vesely states RE
not able to get mortgage loan due to De Novo Hrg/Judgment not final.
Requesting Motion to Stay. Court informs parties this is not a Notice of Motion,
Motion to Stay - no notice to RE, therefore, Ex Parte Communication. Needs to
be heard by Br.3. Atty Vesely agrees this is not adequate notice to RE. RE
states he was approved for everything (loan) by credit union, PE just needed to
provide RE the Quit Claim Deed by April 12, 2023 and she refused to do it.
Court will not hear Motion to Stay. Court cannot hear Contempt- on De Novo.
Court certifies to Br.3 for sanctions as PE not compliant with Purge Conditions
from last hearing. Court to draft order.

Affidavit of mailing
RE to PE re: school
Original and 2 copies submitted at COC counter by RE. Original and 1 copy
returned to RE.
Electronically Routed to FA Adm Assoc Il Clerks.
4/20/23 (AMT) - clerk realized after customer left file stamp is for 4/19/23,
however filing is in fact as recorded for 4/20/23.

Letters/correspondence
RE letter to court re: Child's Grades .
Original and 2 copies submitted at COC counter by RE. Original and 1 copy
returned to RE.
Electronically Routed to FA Adm Assoc Il Clerks. 4/20/23 sk, routed to CC.
4/20/23 (AMT) - clerk realized after customer left file stamp is for 4/19/23,
however filing is in fact as recorded for 4/20/23. 4/24/23 sk, per CC file only;
copies to other party via eFile.

Notice of hearing
Contempt hearing on May 31, 2023 at 09:00 am.

Notice of motion, motion
for Order. Submitted by Atty. Vesely. Routed to CC. 4/25/23 sk, per CC
Petitioner Counsel and Respondent to coordinate time/date if needed and
file/serve amended notice.

Affidavit
of Lawrence G. Vesely. Submitted by Atty. Vesely. Routed to CC. 4/25/23 sk,
per CC file only.

Affidavit of mailing
submitted by Atty Vesely.

Motion hearing Michael D. Rust
9:30 AM Petitioner Elizabeth Anne Fitzgibbon in court. Attorney Lawrence
Gerard Vesely in court for Elizabeth Anne Fitzgibbon. Respondent Adam Paul
Fitzgibbon in court.
Attorney Trista Lee Moffat in court for A. J. F. Court denies motion to change
custody due to it not reaching the burden of health welfare and safety issue.
The court finds RE in contempt for making the school choice of the 2022 and
2023 school year without consulting the petitioner. Purge condition RE shall
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04-27-2023

05-01-2023
05-01-2023

05-01-2023

05-02-2023

05-03-2023

05-03-2023

05-08-2023

05-10-2023

05-10-2023

05-10-2023

05-11-2023

05-11-2023

05-11-2023

05-11-2023

05-11-2023

05-11-2023

05-12-2023
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pay full costs of 2023-2024 schootl year. RE shall pay attorney fees of $250
within 30 days. Attorney Vesley to draft.

Letters/correspondence
From RE to Court re: Concerns About Length of Time For Divorce
Original and 2 copies submitted at COC counter by RE. Original and 1 copy
returned to PE.
Electronically Routed to FA Adm Assoc Il Clerks.
04/27/23 Iv, routed to CC for review. 04/28/23 v, per CC. file only; copy to PE
via eFile.

Acknowledgment from Court of Appeals

Transmittal of record to court of appeals
Appeals Document Index: 2023AP000611 sent to Court of Appeals by: Dana
Suprise

Other papers
Clerk's Certificate

Affidavit of mailing
RE filed original and two copies re: mailing of "text/correspondence” to
Elizabeth Fitzgibbon
Original returned.
Electronically routed to FA clerks.

Motion
to Reconsider April 13, 2023 Order, submitted by Atty Vesely, routed to Branch
3 JA/CA for review.

Affidavit in support of motion
to Reconsider April 13, 2023 Order, submitted by Atty Vesely, routed to Branch
3 JA/CA for review.

Transcript
held April 13, 2023, prepared by Stephanie Koenigs.

Proposed Order
Order to Enforce Placement, Contempt of Counseling, Custody Change and
Motion to Reconsider from April 13, 2023 hearing

Letters/correspondence
from LGV to Judge Bryan Keberlein, Order to Enforce Placement, Contempt of
Counseling, Custody Change and Motion to Reconsider, submitted by Atty
Vesely, routed to Branch 3 JA/CA for review.

Proposed Order
on Contempt of 2022-2023 School Choice and Custody Change (School),
submitted by Atty Vesely, routed to CC for signature.

Proposed Order
on Contempt of 2022-2023 School Choice and Custody Change (School),
submitted by Atty Vesely, routed to CC for signature.

Letters/correspondence
from LGV to Commissioner Rust, along with proposed Order for Contempt,
submitted by Atty Vesely, routed to CC for review. 05/12/23 lv, per CC:
Approved to hold.

Affidavit of mailing
3 copies submitted at COC Counter by RE. 2 copies returned.
Electronically forwarded to FA Clerks.

Affidavit of mailing
to Adam Fitzgibbon - Order for Contempt, Order to Enforce Placement,
submitted by Atty Vesely.

Order Bryan D. Keberlein
High Conflict Family Court Order

Proposed Order Declined
Per CC: Must be submitted under cover letter allowing 5 days for pro se party
to object to proposed order. Copies mailed to Petitioner and Respondent.

Request for De Novo Hearing
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05-12-2023

05-15-2023

05-15-2023

05-16-2023

05-16-2023

05-18-2023

05-18-2023

05-22-2023

05-22-2023

05-22-2023

05-22-2023

05-23-2023

05-23-2023

05-23-2023

05-24-2023

05-24-2023

05-24-2023
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re: April 25, 2023 Hearing with CC Rust. 1 Set submitted by Atty Vesely, copy
routed to Branch 3 JA/CA for review and processing.

Letters/correspondence
to CC from GAL re: Order, submitted by Atty Moffat, routed to CC for review.
05/12/23 v, per CC: Schedule for TC on proposed order language.

Notice of hearing
Hearing De Novo on July 10, 2023 at 03:00 pm.

Notice of hearing
Telephone conference on June 7, 2023 at 09:15 am.

Affidavit of mailing
RE on PE : Text Messages/MSA
Original and 2 copies submitted at COC Counter by RE.
Original and 1 copy returned.

. Letters/correspondence

With attachments, from RE to Judge Keberlein and CC Rust.

Three printed originals submitted at COC counter by RE, two returned to RE.
Electronically routed to FA clerks. 5/16/23 sk, routed to CC Rust and Branch 3
JA and CA. 5/16/23 sk, per CC file only.

*not reviewed by Judge Keberlein - doesn't indicate what hearing or motion it is
in regards to.

Affidavit of mailing
Original and 2 copies submitted at COC counter by RE. Original and one ¢opy
returned.
Electronically routed to FA clerks.

Letters/correspondence
re: Child
3 copies submitted at COC Counter by RE. 2 copies returned to RE. 5/18/23
sk, routed to CC. 5/18/23 sk, per CC file only.

Motion to Supplement Record
submitted by Atty Vesely, routed to Branch 3 JA/CA for review.
(5/24-sent to COA by KST)

Subpoena
Mary Lornson, submitted by Atty Vesely, routed to Branch 3 JA/CA for review.

Affidavit of mailing
letters correspondence
Original and 2 copies submitted at COC Counter by RE. Original and 1 copy
returned.
Electronically routed to FA Clerks.

Letters/correspondence
RE to court re: previous correspondence
Original and 2 copies submitted at COC Counter by RE.
Original and 1 copy returned to RE.
Electronically routed to FA Clerks. 5/22/23 sk, routed to CC and Branch 3 JA
and CA. 5/23/23 sk, per CC file only.
Routed to Judge for review

Letters/correspondence
from LGV to Judge Bryan Keberlein re: brief on issue to hear a De Novo
review, submitted by Atty Vesely, routed to Branch 3 JA/CA for review.

Proposed Ordér
Amended Subpoena - Mary Lornson

Order Bryan D. Keberlein
Order from 4/13/2023 hearing, to Enforce Placement, Contempt of Counseling,
Custody Change and Motion to Reconsider

Affidavit of mailing
to Adam P. Fitzgibbon. Submitted by Atty. Vesely.

Proposed Order
Amended Subpoena - Mary Lornson

Proposed Order Declined
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05-26-2023

05-26-2023

05-26-2023

05-30-2023

05-30-2023

05-30-2023

05-30-2023

05-30-2023

05-31-2023

05-31-2023

05-31-2023

05-31-2023

06-07-2023

06-08-2023

06-09-2023

06-13-2023

06-16-2023
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Orders by local court rule must have 3" header for court signature

eFiled Document Fee Paid — $50.00
Adjustment Number: 23A 228638,
Payable Number: 340055,
Receipt Number: 23R 015016,
Amount: $50.00

Notice of motion, motion
to Relocate with Minor Children with attachment, submitted by Atty Vesely,
routed to CC for review. 05/30/23 v, per CC: file only.

Subpoena Bryan D. Keberlein
Mary Lornson

Letters/correspondence
from LGV to Judge Keberlein re: client is withdrawing Motion hearing for
5-31-23, submitted by Atty Vesely, routed to Branch 3 JA/CA for review.

Hearing De Novo Bryan D. Keberlein
De Novo of 3/30 hearing & Motion to Stay filed 4/10/23
2:30 Petitioner Elizabeth Anne Fitzgibbon in court. Attorney Lawrence Gerard
Vesely in court for Elizabeth Anne Fitzgibbon. Respondent Adam Paul
Fitzgibbon in court. As to the De Novo - the Court will decline to find Ms.
Fitzgibbon in contempt. The certification of contempt from CC Rust, set for
5/31, will be removed from the Court's calendar. Motion to Stay filed 4/10/23 -
the Court does not find that there would be irreparable harm. The Court will
deny the Motion to Stay.

Amended
Notice of Motion and Motion to Relocate with Minor Children and additional
Information attached, submitted by Atty Vesely.

Affidavit of service
submitted by Atty Vesely.

Affidavit of mailing
to Adam P. Fitzgibbon, submitted by Atty Vesely.

Proposed Order
Order from 5/30/23 Hearing

Letters/correspondence
Confirming Reschedule for 06/23/2023 Relocation Hearing to 07/18/2023,
submitted by Atty Vesely.

Affidavit of mailing
submitted by Atty Vesely.

Letters/correspondence
to Judge Keberlein from Attorney Lawrence G Vesely requesting Hold on
Order from 05/30/2023, submitted by Atty Vesely, routed to Branch 3 JA/CA for
review.

Telephone conference Michael D. Rust

9:17 AM Petitioner Elizabeth Anne Fitzgibbon appeared by phone. Attorney
Lawrence Gerard Vesely appeared by phone for Elizabeth Anne Fitzgibbon.
Respondent Adam Paul Fitzgibbon appeared by phone. Attorney Trista Lee
Moffat appeared by phone for A. J. F. Court clarifies that the court did order
purge conditions of RE paying full costs of 2023-2024 Neenah Lutheran school
year and the child attending the Neenah Lutheran school for the 2023-2024
school year. Attorney Vesely to draft new order.

Proposed Order Declined
Per CC: To be resubmitted with language as ordered on April 25 and clarified
at June 7 TC. Copies mailed to Petitioner and Respondent.

Order Bryan D. Keberlein
from 05/30/2023 hearing (Mailed to Respondent)

Proposed Order
on Contempt of 2022-2023 School Choice and Custody Change (School),
submitted by Atty Vesely, routed to CC for review and signature.

Order Michael D. Rust
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06-26-2023
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on Contempt of 2022-2023 School Choice and Custody Change (School),

copies mailed to Petitioner and Respondent.

Letters/correspondence
to Judge Keberlein re: Motion to Relocate with the Minor Child hearing,
submitted by Atty Vesely, routed to Branch 3 JA/CA for review.

Affidavit of mailing
submitted by Atty Vesely.

Affidavit of mailing
submitted by Atty Vesely.

Other papers
- School choice/de novo hearing
Original and two copies submitted at COC counter by A.D.F , original and 1
copy returned.
Electronically Routed to FA Clerks. 6/27/23 sk, routed to Branch 3 JA and CA.

Letters/correspondence
to Judge Keberlein re: Clarification for hearings requested, submitted by Atty
Vesely, routed to Branch 3 JA/CA for review.

Affidavit of mailing
School choice/de novo hearing.
Original and two copies submitted by RE at COC counter, original and one
copy returned. :
Electronically routed to FA Clerks.

Letters/correspondence
from Court re: 7/10/23 Hearing may start late

Affidavit of mailing
submitted by Atty Vesely.

Affidavit of mailing
Additional texts for School/relocate to PE. Original and two copies submitted
by RE at COC counter, original and 1 copy returned.
Electronically routed to FA Clerks.

Letters/correspondence
with attachments From RE to Court re: School Choice Decisions
Original and 2 copies submitted at COC Counter by RE.
Original and 1 copy returned. Electronically routed to FA Clerks. 06/29/23 Iv,
routed to CC for review. 06/30/23 lv, per CC: file only.

Letters/correspondence
Letter from Atty. Vesely to Tara Berry, request to add documents

Letters/correspondence
from LGV to Judge Keberlein re schedule hearings, submitted by Atty Vesely,
routed to Branch 3 JA/CA for review.

Affidavit of mailing
submitted by Atty Vesely.

Objection
to Relocate with Minor Children and Motion to Change Placement/Custody
with attachments
Original and 2 copies submitted at COC counter by RE, original and 1 copy
returned.
Electronically Routed to FA Clerks. 7/7/23 sk, routed to CC. 7/10/23 sk, per
CC file only.

Hearing De Novo
De Novo of 4/25/23 Hearing
2:59 Petitioner Elizabeth Anne Fitzgibbon in court. Attorney Lawrence Gerard
Vesely in court for Elizabeth Anne Fitzgibbon. Respondent Adam Paul
Fitzgibbon in court. Attorney Trista Lee Moffat in court for A. J. F. Testimony
taken. The Court finds Adam in contempt. The Court will order the child
continue to attend school at the school he is currently enrolled in (Neenah
Lutheran School) unti ther is further order of the court or the child ages out.
The Court will not order Adam to pay Elizabeth's attorney fees. The Court will

Bryan D. Keberlei.n Stephanie Koenigs
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order Adam to pay for school fees until further order of the court. The court will
not will not schedule a second hearing on the Motion to Relocate (currently
pending with CC Rust) until it finishes the Court Commissioner level. The
Court will schedule the unheard De Novo of 1/26/2023 of Motion to Modify
Make up Placement (document 102) and sole legal custody (document 99).
The GAL feels it makes more sense to hear this after we know what the
decision on the Motion to Relocate is. Attorney Vesely wants the sole legal
custody heard prior to the Motion to Relocate if possible. The Court will only
hear the De Novo of the sole legal custody on Sept 8, 2023 @ 1:00 - 4:30.
The Court will schedule the De Novo Motion to Modify make up placement
(doc 102) when the court schedules the Motion to Relocate (if it comes to the
court)

Attorney Vesely to draft the Order.
Hearing De Novo scheduled for September 8, 2023 at 01:00 pm.

07-11-2023 Affidavit of mailing
Obijection to Relocation on Elizabeth Fitzgibbon
Original and 2 copies submitted at COC Counter by RE.
Original and 1 copy returned. Electronically routed to FA Clerks.

07-11-2023 Notice of hearing
Hearing De Novo on September 8, 2023 at 01:00 pm.

07-17-2023 Other papers
Supportive Document for Motion to Relocate-Filed on behalf of Petitioner.
Routed to CC Rust. 07-18-2023 er, per CC Ex parte communication, content
not considered

07-17-2023 Notice
of Limited Appearance-Change in Scope of Representation. Submitted by Atty.
Vesely. Routed to Branch 3 JA and CA.

07-18-2023 Notice of hearing
Hearing De Novo on August 11, 2023 at 08:30 am.

07-18-2023 Findings and order Michael D. Rust
Copies mailed to PE / RE

07-18-2023 Affidavit of mailing
Submitted by PE at COC counter, original given back to PE.
Routed to FA Clerks

07-18-2023 Request for De Novo Hearing
Original only submitted at COC counter by PE
Electronically Routed to FA Clerks. 07/18/23 Iv, routed to Branch 3 JA/CA for
review.

07-18-2023 Motion hearing Michael D. Rust
Petitioners Motion to Relocate

9:30 AM Petitioner Elizabeth Anne Fitzgibbon in court without counsel.
Respondent Adam Paul Fitzgibbon in court without counsel. Attorney Trista
Lee Moffat in court for A. J. F. Petitioner requests to relocate with the minor
child due to the financial situation she is in due to the unresolved MSA issues.
GAL does not support petitioners motion to relocate. Respondent objects to
motion to relocate. Court finds petitioner has not met the statutory
requirements to relocate with the minor child. Motion denied. Court to draft
order.

07-26-2023 Objection
to Relocate with Minor Children and Motion to Change Placement/Custody.
Original and 2 copies submitted by RE at COC counter. Original and 1 copy
returned to RE. Routed to Branch 3 JA and CA.

07-27-2023 Affidavit of mailing
Original and two copies submitted at COC counter by RE. Original and 1 copy
returned.
RE mailed to PE objection to relocate on 7/27/23 App. AF-19
Electronically routed to FA Clerks. Page 265

07-28-2023 Affidavit of mailing
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Original and 1 copy submitted by PE at COC counter. Original returned to PE.

Affidavit
in Support of Motion for Reconsideration (School Choice). Original and 1 copy
submitted by PE at COC counter. Original returned to PE. Routed to Branch 3
JA and CA.

Motion
for Reconsideration (School Choice). Original and 1 copy submitted by PE at
COC counter. Original returned to PE. Routed to Branch 3 JA and CA.

Affidavit of mailing
3 copies submitted by Petitioner at COC, 2 copies returned to Petitioner.

Proposed Order
from July 10, 2023, submitted by Petitioner at COC, routed to Branch 3 for
signature.

Letters/correspondence
regarding Hearing on July 10, 2023 and Order 3 copies submitted by
Petitioner at COC. Routed to Branch 3 JA/CA for review. 2 copies returned to
Petitioner.

Letters/correspondence
from Petitioner, 3 copies submitted by Petitioner at COC, routed to CC and
Branch 3 JA/CA for review. 2 copies returned to Petitioner. 08/04/23 v, per
CC: Pending de novo; Commissioner cannot review decision while de novo
pending.

Order Bryan D. Keberlein
Order from 7/10/23 Hearing
(mailed copy to PE & RE)

Letters/correspondence
From PE to Court
Original and 2 copies submitted at COC Counter by PE.
Original returned. Electronically routed to FA Clerks.
08/08/23 Iv, routed to Branch 3 JA/CA for review.

Letters/correspondence
From PE to Court
Original and 2 copies submitted at COC Counter.
Original returned. Electronically routed to FA Clerks.
08/08/23 Iv, routed to Branch 3 JA/CA for review.

Affidavit of mailing
Letter on 2-part approach to resolving misunderstandings and issues and
Letter requesting court's preference for addressing RE's letters to Court -
mailed to Adam Fitzgibbon.
Original and 1 copy submitted by PE at COC counter, original returned.
Electronically routed to FA Clerks.

Affidavit of mailing
Letter of Concern mailed to Elizabeth Fitzgibbon. Original and 2 copies
submitted by RE at COC counter, original and 1 copy returned. Electronically
routed to FA Clerks.

Letters/correspondence
of concern from RE re: custody/placement and petitioner's mental and financial
health. Original and 2 copies submitted by RE at COC counter. Original and 1
copy returned to RE. Routed to Branch 3 JA and CA.

Hearing De Novo
Motion to Relocate
8:33 AM Petitioner Elizabeth Anne Fitzgibbon in court. Respondent Adam
Paul Fitzgibbon in court. Elizabeth Fitzgibbon asking that we not hear the
motion to modify make up placement (Doc. 102-Court grants. GAL
Recommendation: Does not support motion to relocate. Ask the Court to deny
the motion. The Court will deny the motion to relocate. Atty. Moffat to draft the
order.

Bryan D. Keberlein

Proposed Order
Order from 08/11/2023 Hearing
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09-20-2023
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Letters/correspondence
to Judge with Proposed Order, submitted by Atty Moffat, routed to Branch 3
JA/CA for review. ‘

Letters/correspondence
to Elizabeth Fitzgibbon re: motion and affidavit for reconsideration

Order Bryan D. Keberlein
Order from 08/11/2023 Hearing

Notes
PE left a voice mail Friday 8/25 asking to move her 8/8 De Novo hearing back
3 or 4 months. Judge said just to make a note on CCAP of the message but
not to reschedule the hearing.

Received documents
3 copies submitted by Petitioner at COC. 2 copies returned to Petitioner,
routed to Branch 3 JA/CA for review.

Letters/correspondence
to Judge Keberlein regarding Reschedule of 09/08/2023 Hearing, 3 copies
submitted by Petitioner at COC. 2 copies returned to Petitioner, routed to
Branch 3 JA/CA for review.

Letters/correspondence
to Respondent regarding Rescheduling, 3 copies submitted by Petitioner at
COC. 2 copies returned to Petitioner, routed to Branch 3 JA/CA for review.

Affidavit of mailing
Request to reschedule September 8, 2023 motion for custody change -- Judge
Keberlein mailed to Adam Fitzgibbon. Original and 1 copy submitted by PE at
COC counter, original returned. Electronically routed to FA Clerks.

Letters/correspondence
from Judge to Ms. Fitzgibbon re: adjournment

Affidavit of mailing
2 copies submitted by Petitioner at COC, 1 copy returned to Petitioner.

Letters/correspondence
to Judge Keberlein regarding Response Letter from Courts and Follow Up, 3
copies submitted by Petitioner at COC, routed to Branch 3 JA/CA for review.
(The court has reviewed the letter of the petitioner filed Sept 6 2023.
As noted by the Court in the previous correspondence, Wisconsin statute
requires de novo hearings of court commissioner decisions in family cases to
occur within 60 days.
The Court will not adjourn the hearing as scheduled, as the Court has been
attempting to hear the many filings as timely as possible.
Based on the petitioners letter the Court will accept the withdrawal of the de
novo request as scheduled for September 8, 2023 at 1pm.)

Docketing Statement
(School Choice) (not signed by Atty. Vesely)

Statement on transcript
Statement on Transcript (school choice) (not signed by Atty. Vesely)

eFiled Document Fee Paid — $15.00
Adjustment Number: 23A 455574,
Payable Number: 345780,
Receipt Number: 23R 024925,
Amount: $15.00

Notice of appeal
Notice of Appeal (School choice) (not signed by Atty. Vesely)

Statement on transcript
Amended Statement on Transcript (school choice)(signed)
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PREFACE

To aid review, this optional section summarizes, but adds nothing to the Brief.

This Appeal arises from an Order with a two-part decision. First, the court denied

in part the Petitioner-Appellant’s motion for relief from (and declare as void) the

original divorce judgment. Second, the court granted in part the same motion using

Wis. Stat. § (henceforth “§)806.07(1)(h) to justify the court creating, then ordering,

an Amended Judgment and Amended MSA without the parties’ consent.

The January 6, 2023 hearing was held to address errors cascading from the court’s
loss of the unreproducible final MSA and the FCC’s accidental use/order of an
obsolete MSA during the parties’ February 7, 2022 divorce hearing. The circuit
court agreed that extraordinary relief from prior judgment was proper, but the court
erred when it unsuccessfully attempted to recreate the lost MSA through testimony.
No detailed asset inventory existed in the record. No stipulated agreement existed
for the court to modify (only draft materials rejected by the parties). The parties

were never offered a contested divorce trial, nor was a proper one performed.

This Brief presents four errors (each link to the similarly numbered issue/argument):

1. No proper divorce ever occurred, invalidating the Original Judgment.

The court-created Amended Judgment(s) and MSA(s) are:

2. Procedurally flawed, lack consent/not "stipulated”, therefore invalid, and

3. Inequitable, therefore invalid.

The court erred in its denial of;

4. Costs (including attorney fees).

This Court is requested to reverse all decisions made that day: grant the Motion to

Declare as Void and vacate/void the Order for the Amended MSAs/Judgments. The

Conclusion section further details this general request. Anything less may well

leave the parties in the untenable situation (or worse) that convened the hearing.
App. AG-04
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§767.61(3) - Property division - Equal division

§785.03(2) - Contempt of Court - Summary Procedure

§785.03(3) - Procedure - Appeal

§801.58 - Substitution of judge
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ISSUES PRESENTED AND STANDARDS OF REVIEW

Trial court answers are imprecise summaries to aid review, subject to §805.18(1).

On February 7, 2022, was there a proper, valid, complete, and enforceable

divorce, thus deserving denial of the Motion to Declare as Void?

Trial court answer: Yes. All provisions were valid and enforceable, but
the Marital Settlement Agreement (“MSA”) was simply unknown to the
circuit court and needed documentation, notwithstanding misunderstandings

between the parties that required the circuit court judge’s clarifications.

Standard of Review: Whether or not a Family Court Commissioner
(“FCC”) can grant and sustain a stipulated divorce without the procedural
prerequisites (e.g. a valid MSA with all material issues of property and
custody resolved) is a question of law subject to de novo review without
deference to trial court decisions. See Omernick v. Lepak, 112 Wis.2d

285,290, 332 N.W.2d 307 (1983).

To replace an MSA the court lost, does §806.07(1)(h) permit a circuit court
Judge to create and retroactively order an MSA and amended stipulated

Judgment of Divorce, without the parties’ consent?

Trial court answer: Yes. There had to be an extraordinary step taken, but
the original divorce remains valid and enforceable, albeit requiring

clarifications to avoid further misunderstandings about what was agreed.

Standard of Review: Whether or not a trial court judge can (re-)create a

marital settlement agreement lost by the court prior to the court

approving/denying the agreement (notwithstanding subsequent, ongoing
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disagreement over property division and custodial terms between the

respondent and sole petitioner), then retroactively ordering a stipulated

divorce are questions of law subject to de novo review without deference

to trial court decisions. Omernick v. Lepak, 112 Wis.2d 285 at 290. The de

novo review should specifically include the court’s approach to using Wis.
Stat. §806.07(1)(h) and whether the circuit court exceeded its authority
(including inherent, noting “once you start utilizing some of those inherent
powers, that's a slippery slope” — State v. Schwind, 2019 WI 4897, 386
Wis.2d 526, 926 N.W.2d 742) to alter and order a non-agreement (unsigned,

unapproved, incomplete, draft MSA provided post-judgment) for a stipulated
divorce when no parties of the divorce action requested either the document’s

alteration or a contested divorce to overcome any objections.

Given the Petitioner-Appellant’s concerns (dismissed by the circuit court but
incorporated within the Motion that convened the January 6, 2023 hearing in
question) regarding the validity and enforceability of the incorrect Original
MSA and Judgment from February 7, 2022 as well as what binding
agreements exist from the February 7, 2022 hearing (and if any, how such
agreements should be regarded/upheld), this de novo review should include
the circuit court’s use/denial of the declaratory order statutes (§806.04) for
which “the Supreme Court of Wisconsin has held declaratory judgment to be
reserved for those without other adequate recourse available.” State ex Rel.
Leung v. Lake Geneva, 2003 WI App. 1295, 265 Wis.2d 674. This is

necessary because “when suit is brought pursuant to the declaratory

judgment statute, §806.04, Wisconsin courts are to ‘liberally...afford relief
from an uncertain infringement of a party’s rights.”” State v. WI E. Comm,
2020 WI App. 17924, 391 Wis.2d 441, 941 N.W.2d 284 citing Town-Eagle
v. Christensen, 191 Wis.2d 301,316, 529 N.W.2d 245 (Ct.App. 1995).
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If Issue II is upheld/affirmed, was the court-created MSA and stipulated

Judgment of Divorce equitable?

Trial court answer: Yes. There had to be an “extraordinary step” taken.
Any appearance of discretion used in deciding the previously-agreed terms
is misunderstood, as the court merely “reconstruct[ed]” the MSA that the

court lost and that the FCC and circuit court judge would have approved one

year earlier, so the court does not require re-assessing equitability.

Standard of Review: Whether or not the trial court had the authority (and
properly proceeded) to reconstruct and order the MSA is the prior Issue (II),
while this Issue (III) concerns the trial court’s use of discretion in dividing
the property (assuming this Court affirms the circuit court’s actions in Issues
I'and II). Whether or not a trial court’s division of property was rational and
equitable (procedurally and substantively fair), thereby demonstrating

appropriate discretion (Button v. Button, 131 Wis.2d 84,93-99, 388 N.W.2d

546 (1986)), is a mixture of questions spanning both law and fact with

varying deference to trial court decisions parsed out as follows.

This Court should first review the circuit court’s determination of what
property exists (including its resolution of any disputed historical facts
regarding the property, such as differences between financial disclosure
statements (“FDS”) and MSAs) for clear error. Omernick v. Lepak, 112
Wis.2d 285 at 290.

Next, this Court should review the circuit court’s decisions of what property
(e.g. gifts, pre-marital) is non-divisible as a question of law subject to de
novo review (Derr v. Derr, 2005 WI App 63,9 J11-13,25,51, 280 Wis.2d
681, 696 N.W.2d 170), even if few asset details exist in the record.
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Once there is a basis of property facts, this Court should review the circuit

court’s division of divisible marital assets, including hardship
considerations, validating the circuit court’s proper use of discretion (Id.,J9),
by verifying that the circuit court applied a rational process, “applying
correct legal standards” Cook v. Cook, 208 Wis.2d 166,171-72, 560 N.W.2d
246 (1997), citing Hartung v. Hartung, 102 Wis.2d 58,66, 306 N.W.2d 16

(1981), so as to avoid, “an erroneous exercise of discretion,” citing Schmid
v. Olsen, 111 Wis.2d 228,237, 330 N.W.2d 547 (1983). As such, the
property division in the trial court-created MSA should be reviewed for the

erroneous exercise of discretion.

More broadly, this Court should review de novo the trial court’s proper
categorization of its MSA-term decisions as properly discretionary,
authorized, and adhering to limitations of statutes, cases, and public
policy, as these are questions of law that should be reviewed de novo,
particularly since the FCC retired prior to reviewing/approving the MSA

retroactively entered into the Amended Judgment bearing the FCC’s name.

Was Elizabeth’s request for reimbursement of attorney’s fees, costs, and

supplemental relief reasonable and justified?
Trial court answer: No.

Standard of Review: A circuit court awarding attorney fees in a divorce
action is clearly discretionary and not to be disturbed “unless that discretion
is abused.” Selchertv. Selchert, 90 Wis.2d 1,15-16, 280 N.W.2d 293 (1979)
citing Anderson v. Anderson, 72 Wis.2d 631,645, 242 N.W.2d 165 (1976).

This Court should determine whether the trial court’s denial for Elizabeth’s

request for attorney fees and related declaratory costs reveal an erroneous
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exercise of the circuit court’s discretion, given the insufficient judicial
consideration not merely of the “lodestar factors” (per Kolupar v. Wilde P.C.,

2004 WI 112,9927-30, 275 Wis.2d 1, 683 N.W.2d 58) but also of Elizabeth’s

need, Adam’s ability, and the conscience-shocking injustice if not awarded,
given the Petitioner-Appellant’s efforts to reach a simple, consensual

solution.
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KEY ABBREVIATIONS AND ACRONYMS
(All Dates are of Year 2022 unless specified)

Section, within Wisconsin Statutes (unless otherwise specified)

“6Jan2023-Documents” Ordered (R.125) January 6, 2023 hearing documents:
1. 01/10/2023 “Second Amended Martial [sic] Settlement Agreement” (R.120)

2. Amended Judgment (R.122) back-dated to February 7, 2022, ordering and
appended with Second Amended MSA (R.120:10-19)

. 01/12/2023 “Third Amended Martial [sic] Settlement Agreement” (R.126)

. Second Amended Judgment (R.127), back-dated to February 7, 2022,
ordering the “01/10/2023 Second Amended” MSA (A.App.53)(R.127:4), but
appended with the Third Amended MSA (A.App.59)(R.127:10-19)

“AAPP.” o Petitioner-Appellant’s Appendix Page# (always precedes R.)

“Declare as Void, Motion to” ..... Declaratory Order, to Reopen Judgment, hold in
abeyance Respondent's Motion, and for Temporary Order (R.39-40)

“CSA” Child Support Agency
“DAR” Digital Audio Record(ing) of a hearing
“FCC” or “[F]CC” Family Court Commissioner
“FDS” or “FDF” Financial Disclosure Statements

“Judgment” (of Divorce) Finding of Fact,
Conclusions of Law and Judgment of Divorce with Minor Children

“MSA” | Marital / Martial [sic] Settlment Agreement

“Parties Approval of Judgment” Parties Approval of Finding of Fact,
Conclusions of Law and Judgment of Divorce with Minor Children

R e e e rraaaae e e et ara i —_, Circuit Court Record Number

“SCR” Supreme Court Rule

Winnebago County Court Local Rule
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STATEMENT ON ORAL ARGUMENT

Petitioner-Appellant Elizabeth Anne Fitzgibbon does not request oral
argument. However, she is willing to answer written questions to assist this Court
in deciding this case as well as deciding how to augment the case for publishing

purposes, thereby improving guidance for other civil and family law cases.

STATEMENT ON PUBLICATION

The opinion in the case should be published in the official reports. It will
clarify (perhaps enunciate for the first time in Wisconsin, or even in the United
States) the law on whether a circuit court has authority to create new stipulated
marital agreements without the parties’ consent as well as what relief and legal

support should be offered to a disputing party with no such agreements, given that

agreement disputes are now not merely between petitioner and respondent, but also

with the circuit court.

More broadly useful to the public, this Court has an opportunity to better
describe which specific statutes/authorities (and limitations) and subject matters
(e.g. any, limited to the material with which the State has a real interest §767.205(2 );
or other) a circuit court may alter an agreement for a stipulated divorce when no
parties of the divorce action requested either alteration of their agreement or a
contested divorce. This can guide parties to an action on how best to resolve the
court’s objections/limitations to adopting agreements into stipulated divorces
(§767.34), which would benefit the public and reduce litigation. Similarly, this
Court can better describe which specific statutes/authority (and limitations)
authorize a circuit court to transition a stipulated, uncontested divorce into a
contested divorce and what obligations exist for the circuit court to adopt at trial

some or all of an agreement that does not conflict with the court’s requirements
App. AG-16
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(perhaps raised on behalf of the State). Further, this Court can clarify what
objections (approval impediments) a circuit court may raise to an agreement for a
stipulated divorce that extend beyond matters in which the State has defined as its
real party interests (§767.205(2)). In doing so, this Court can better distinguish the

ultimate differences (if any) between stipulated/uncontested divorces from

contested, in the event that the court (particularly as the State’s representative party)
has any objection to the agreement formed by the parties of the stipulated divorce
action (§767.34). In parallel, this Court can better describe the relationship (and
practical differences) between §767.34 and §767.35 in the event that the State

(court, as the State’s representative party) has any objection to the agreement formed

by the parties of the stipulated divorce action.

Lastly, this case offers this Court the opportunity to clarify what (if any) disclosures
or waivers (or similar measures) are required of circuit courts when the court acts
sua sponte as the State’s representative party rather than strictly as an adjudicator to

an action that others bring to it. In doing so, this Court can clarify what additional

procedures circuit courts should afford parties to an action so that they may rework

their stipulated agreement to accommodate the Court’s requirements prior to final
judgment. In the alternative, this Court should clarify what relief/remedy a
petitioner or respondent (or both) may seek (if any), and with whom, when a circuit
court orders court-created alternatives rather than the agreements of the petitioner

and respondent.
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such as their home’s value ($175,000 up from $160,000). “Basement” assets were

least-accurately detailed. The Fitzgibbons felt it was essential only to reach an
equitable agreement, not agree on each item’s value (A.App.45-46)(R.112:5-6). In
December 2021, Elizabeth and Adam signed the “Original MSA” (R.15:8).

On January 7, 2022, Elizabeth submitted to the court the signed versions and
three photocopies of both FDSs and their original MSA. The Case Record Details
(A.App.202)(R.183:2) show both FDSs were scanned/filed the same day, though
the original MSA (without scanning/filing) was routed to “CSA” for
approval/signature (R.15:8), then “to [F]JCC” on “1/13/2022”. On January 21, FCC
Bermingham filed an MSA Checklist (R.14) and approved/signed the “Original
MSA” (R.15:8).

Meanwhile, Elizabeth continued her financial due diligence. She factored in
pre-marital/gifted assets (A.App.46)(R.112:6). She identified errors/gaps in the
FDSs and Original MSA. She collected receipts, took detailed notes and photos,
and made spreadsheets of the basement assets (e.g. precious metals, weapons) aided
by independent/informal assessments/appraisals. When Elizabeth realized how
inequitable the Original MSA was, she requested updating it with Adam. Adam
threatened to gift away marital assets to hide them from division then chased her
from their marital residence (A.App.32-33)(R.91:2-3q8)(A.App.157)(R.174:9).
However, Adam returned to negotiations to avoid a contested divorce
(A.App.33)(R.91:319). Attorney Morrell provided a partly-updated MSA to prime
the Fitzgibbons’ final negotiations, titled “Amended MSA”
(R.22)(A.App.33)(R.91:379).

Around 4:30AM on January 28 (A.App.33)(R.91:3]10), Adam and Elizabeth
completed negotiations, hand-editing a printed copy of the Amended MSA. After
both signed it, Adam entrusted Elizabeth to submit the final hand-edited Amended
MSA (“HE Amended MSA™). Hours later, Elizabeth delivered it and all three
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photocopies to the court (A.App.33)(R.91:3910). Neither she nor Adam made
separate copies (electronic/physical) (A.App.84)(R.135:16{1-16). Similar to
January 7, the Case Record Details (A.App.202)(R.183:2) show the court received
the HE Amended MSA, routed it to “Adm Assoc III FA Clerk for processing”, then
“to CC”. Satisfied, the Fitzgibbons ceased negotiations and awaited their hearing

two weeks later.

On February 7, 2022, the Fitzgibbons attended their stipulated divorce

hearing in person, during which they believed they were being divorced with the
HE Amended MSA. The FCC referenced an MSA throughout the hearing, but the

Fitzgibbons were provided no copies. Few MSA details were discussed.

On February 8, Elizabeth drafted the “Judgment” for the court’s signatures

- and completed Wisconsin’s FA-4160VB “Parties Approval of Judgment” as
instructed (R.69:1594-5)(§767.251(2))(WCCLR §3.12,§902.01(4)). Without a
copy of the HE Amended MSA, Elizabeth cited it (R.17:1)(A.App.12)(R.19:4) on

both forms before signing and offering them to Adam.

On February 16, Elizabeth submitted her signed copy of the ‘“Parties
Approval of Judgment”, which the court filed without Adam’s signature (R.17).
Adam never submitted his own. The Case Record Details (A.App.202)(R.183:2)
show Elizabeth submitted the 7-page drafted Judgment. Afterward, the clerk added
pages 8-16 and a “Proposed” watermark, filed it (R.18), and routed it to the FCC.
The FCC signed the Judgment filed on February 17 (R.19). All three post-hearing
documents refer to the HE Amended MSA as the "1/28/22” “Amended MSA"
without titular reference to its hand-edits (R.17:1)(R.18:4)(A.App.12)(R.19:4).

Soon after their February 7 hearing, Adam and Elizabeth began disagreeing

about their obligations. For example, Elizabeth believed they had co-creating a
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(A.App.35)(R.91:5q17d), demanded their pre-divorce hearing placement continue
(A.App.33)(R.91:3710) and would call her disagreement “intolerable” (R.26:5,8).

In March, Adam alerted Elizabeth (R.166:2) that he had received the wrong
(Original, R.19:9-16) MSA from the court. Elizabeth noted the correct Judgement
(A.App.12)(R.19:4), but eventually double-checked the MSA (A.App.17)(R.19:9)
against the draft Amended MSA (R.22), Elizabeth realized that she had received the
same (incorrect) MSA. Adam learned that the HE Amended MSA had been lost,
informing Elizabeth on March 26 (A.App.151)(R.174:3]14a). Tara Berry, Clerk of
Courts, confirmed to Elizabeth that the HE Amended MSA had been properly

submitted on January 28 but was discarded prior to scanning. She advised Elizabeth

to re-create the MSA with Adam and request help from FCC Bermingham
(A.App.33)(R.91:3]13)(R.124:5). |

Elizabeth sought to recreate the lost MSA (A.App.34)(R.91:4914), but
Adam refused and demanded using the Original MSA. Oddly, Adam then told
their tax preparer that he and Elizabeth were currently married, denied Elizabeth’s
review of their 2021 U.S./Wisconsin taxes, and filed them without Elizabeth’s

consent (R.59:248)(A.App.33)(R.91:3013,10932)(R.189:19).

On March 31, Adam closed (A.App.34)(R.91:4914a)(A.App.144-
145)(R.139:26-27) Elizabeth’s checking account (e.g. R.19:1246)(A.App.145)-
(R.139:27).  Adam paid Elizabeth $5,512.80 (of $12,500 assumed owed
(A.App.20)(R.19:12)) but never accounted for the differences. (In 2023, he claimed
both received their “$10,000” (A.App.162)(R.174:14). Adam retained access to
Elizabeth’s savings account that maintains a minimal ($1-$600) balance, to receive

monthly transfers for mortgage auto-payments (R.12:5)(R.13:3).)

Adam sought to use the Original MSA for a new mortgage, claiming sole

ownership of the marital residence (A.App.151)(R.174:3(14a). Adam’s lender
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rejected his application upon discovering pages 3-4 and an Exhibit were missing

from the Original MSA (A.App.33-34)(R.91:3912,4414).

Since child support terms were on the missing pages (R.59:4417), CSA
refused to initiate collections (A.App.144)(R.139:26L).

On April 5, Elizabeth requested the court’s help to resolve the lost MSA
(A.App.25)(R.20)(R.91:3-49113-14), writing “I am unwilling to accept the...original
MSA...evidenced by the...amended version, and would not have
provided...agreement at the [divorce] hearing had the Court been clear of its use of
the original MSA.” Elizabeth also filed the un-edited Amended MSA (R.22) that
began January 28 negotiations. She then requested court-ordered mediation (R.23) -

to resolve custodial disputes, which the FCC ordered (R.25).

On April 6, Elizabeth reiterated to Adam her “financial burdens” from his

non-cooperation (A.App.34)(R.91:4914a). Referencing the Original MSA, Adam
responded: “There is nothing else you will get from me that isn’t stated in court
paper work”, and threatened a “restraining order” if she continued trying to recreate

the lost MSA (A.App.34)(R.91:4]14b)(A.App.144)(R.139:269L).

On April 18, Adam filed a Motion (R.26) detailing his disagreement with
virtually every custodial and child support term in the Original MSA, which
mirrored (A.App.140)(R.139:22) the Amended MSA’s (R.22). Days later, Adam
requested (R.27) the court correct the missing two pages so that he could again
attempt to transfer the real estate to himself and obtain a mortgage with the Original

MSA, despite Elizabeth’s objections (e.g. R.20).

On April 26, Elizabeth, Adam, and Adam’s newly-hired Attorney (Culp)
convened with FCC Bermingham. The FCC reconfirmed that the HE Amended
MSA had been correctly submitted January 28 but irretrievably lost. His notes and
the February 7 hearing’s digital audio recording (“DAR”’) lacked any reference that
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determined which MSA had been used (A.App.34-35)(R.91:4-515). The FCC
could not verify approving (or even seeing) the HE Amended MSA. The DAR
captured everyone’s agreement on a few joint custody terms, which were
essentially 60%/40% Elizabeth/Adam joint custody and derivative healthcare and
support obligations (per §767.511,§767.513,DCF 150). Upon reviewing the draft
Amended MSA (R.22), the FCC found material financial differences
(A.App.26)(R.32:1) relative to the Original (R.19).

Next, Adam and Elizabéth swore under oath (A.App.172)(R.175:599) that
neither could individually, nor collectively, recall the changes made to the Amended
MSA, mutually accepting that their pre-April 26 communications were

inconclusive, often contradictory, and insufficient for recreating the lost MSA
(A.App.152-153)(R.174:4-5]15).

FCC Bermingham concluded that the lost MSA could not be re-created.

As such, Adam and Elizabeth agreed to co-create and file a new,
“reconfigured” MSA in 10 days, reconvene for another divorce hearing, and

temporarily use their Original MSA as interim terms (R.59:2-3q[11) prior to a final

Judgment, enabling custodial mediation to begin. The FCC ordered their agreement
(A.App.26)(R.32:1)(A.App-35)(R.91:5]16), scheduled a May 23 “Default Divorce”

hearing (R.30), and held Adam’s omnibus Motion for custodial changes (R.26) until
then (R.31). '

Shortly after the April 26 meeting concluded, Adam and Elizabeth discussed
the new, “reconfigured” MSA. Adam complimented Elizabeth’s asset division
fairness (A.App.132-133)(R.139:14-15), stating that if he received 50% placement
of ‘A.JE.with reduced support (like R.26), MSA negotiations “should be pretty easy”
(A.App.35)(R.91:5917), though “bickering” over those terms would cause “big
obstacles” (A.App.132)(R.139:149B). Elizabeth declined Adam’s custody and

support changes (A.App.36)(R.91:6418). Elizabeth drafted a reconfigured MSA,
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retaining FCC Bermingham’s agreed custodial terms (A.App.36)(R.91:618)-
(R.136:591-3)(A.App.180)(R.175:13]15b), but negotiations stagnated
(A.App.141)(R.139:239]).

Due to the MSA issue and Adam’s co-creation refusal, Elizabeth’s financial

A F(A.App.146-147)(R.146:1-

2§4c-d), who claimed that Elizabeth was a “thief” trying to steal “their” (Adam’s
and his) assets (A.App.163)(R.174:15). A.JE.said Adam loved him more because
Adam took {AJiF.on trips, bought &iJ.Fiwhat he wanted, and that Elizabeth’s few

assets and cash-strapped lifestyle were “boring” (A.App.32)(R.91:25,6719)-

a Texas festival (R.86:3]15).

Throughout their April 28-May 4 trip, Elizabeth maintained communications
with Adam to enable MSA negotiations. Adam maintained his refusal of their

previously-agreed terms (A.App.35)(R.91:5417). She returned to Wisconsin with

two days remaining to complete any negotiations, co-sign, and file an MSA, but

Adam’s demands continued (A.App.38)(R.91:8§29), so they missed their new
MSA’s May 6 deadline.

On May 8 (90-days post-February 7), the deadline expired for transferring
all marital assets. Elizabeth chose to not enforce the Original MSA, which
required selling their marital residence (A.App.21)(R.19:13). Instead, Elizabeth
continued trying to negotiate an MSA with the previously-agreed custodial terms.
Adam rebuffed every discussion/offer that excluded the Original MSA’s financials
(R.59:4)(A.App.34)(R.91:414b)(A.App.144)(R.139:26L)(A.App.175)(R.175:8]
12b) and/or his custodial preferences (R.26) that were never in an MSA (R.54:211).
Pressuring Elizabeth, Adam withheld child support and her assets
(R.59:4917)(A.App.31-36)(R.91:195,4914b,6419).

App. AG-24
Page 292

Brief Page 24 of 66 - Case 2023AP0611




S
Case 2023AP000611 Brief of Appellant Filed 10-18-2023 Page 25 of 66

With borrowed money, Elizabeth hired counsel. To give Adam more time
to co-create an MSA, the parties’ attorneys agreed to adjourn the May 23 hearing
(R.34), which the court rescheduled for July 25.

On June 12, Elizabeth offered Adam the highlights of her final MSA draft
(A.App.175)(R.175:8(12a). Adam rejected/ridiculed her proposal (A.App.36)-
(R.91:6419-21) without debating/countering the total value (A.App.142-143)-
(R.139:24-259K)(A.App.155-156)(R.174:7-8420).

Meanwhile, mediation custodial negotiations proved challenging amidst
Adam’s admitted stalking of Elizabeth and public discussions of violently hurting

her (Winnebago Case#2022CV000936 (§902.01(4))). On May 17, Adam

messaged, “if I don’t get 50/50 placement this time I will...We’ll be doing the whole
court bs again in 2 years and [I'll win...unless I’m in prison.”
(A.App.40)(R.91:10935)(A.App.133)(R.139:159C). Adam continued obstructing a

Parenting Plan for ‘A.J.F.and rejected Elizabeth’s every proposal.

Their court-ordered mediator ultimately required the parties reach an
agreement or accept an impasse. Rather than respond to Elizabeth’s final 60%/40%
proposed placement schedule, on June 22, Adam and Sally Fitzgibbon (Adam’s
mother) took A.JF! against Elizabeth’s consent (“kidnapped”)(A.App.36-
37)(R.91:6-7922). On June 23, the mediator declared an impasse (R.38). |

various custodial schedules and plans that upheld their 60%/40% agreement. For
each, Adam either rejected, ignored, or counter-proposed schedules aligned with his
Motion (R.26)(A.App.37-38)(R.91:7-8]28, 9931). While Adam’s past placement

interference periods had lasted days, this time appeared indefinite. Police

placement, which Adam’s custodial/MSA obstruction had prevented.

App. AG-25
Page 293

Brief Page 25 of 66 - Case 2023AP0611




e
Case 2023AP000611 Brief of Appellant Filed 10-18-2023 Page 26 of 66

On June 28, Adam began withholding JAMJ!F. from the mental healthcare
counseling both parents had agreed to (R.86:3]17), declaring that &% ‘just needed
his dad” (R.86:4921-22).

On July 12, Elizabeth’s new attorney (Fozard, R.37) filed a Motion to
“Declare as Void” (R.39-40). It sought a reconfigured MSA, even if that first
required declaring the divorce void (A.App.181)(R.175:14415¢). The court added
it to the July 25 “Default Divorce” hearing, before rescheduling both hearings to
September 9 (R.41-42) “at the court’s request” (R.49:192).

On July 13, Elizabeth requested an emergency hearing with the court to

temporarily resolve custody disputes (R.43). Adam’s response (R.44) was self-

contradicting (e.g. claimed breach of placement agreement before requesting a

placement agreement) and misleading (e.g. Adam “received”

sought to transfer Al to Elizabeth) (A.App.37)(R.91:727). FCC Krueger

expressed confusion before denying the emergency hearing (R.49:142-3).

Adam  withdrew support of Elizabeth homeschooling &JE
(A.App.39)(R.91:9930b), and on July 17, despite their mediation impasse on school
choice (R.54:2912-15), Adam unilaterally enrolled JAFiF.into Adam’s preferred
school. Adam refused to un-enroll AZEF: and resolve their dispute/impasse through

the court (R.171:3]12-15).

By August, Adam ceased virtually all communications with Elizabeth. For
weeks at a time, he disappeared from OurFamilyWizard (the court-ordered/audited

email platform), avoiding her dozens of pleas for FAJF. return (R.54:3416).

On August 18, Elizabeth’s new attorney (Vesely, R.51) requested another
emergency hearing (R.54-55), as JA«lE. behavior (via infrequent videochats with
Elizabeth) was worsening and school/placement disputes required rapid resolution
(R.54:3118-19). The court added the request to the September 9 hearing (R.55).
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On September 8, Elizabeth summarized the disaster (R.59). Simultaneously,
Adam demanded that Elizabeth absolve him of past wrongdoings and accept his
MSA terms by day’s end or risk further loss of placement with [A.JiFjand expanded,
expensive litigation (without her assets) (A.App.39)(R.91:9]31).

On September 9, FCC Rust (replaced retired Bermingham), ordered (R.62)

[A.JLE. immediate return to Elizabeth along with temporary custody terms, ending

Adam’s 79-day “Wild West” period (A.App.162)(R.174:14). Elizabeth’s Motion
(R.39-40) was routed to the circuit court (R.63). Adam’s continued obstruction

delayed finalizing the September 9 order for >4 months via:
. Minutes updates (R.64),
. Proposed order objections (R.72-74)(R.77)(R.90),
. Counter-proposed order, retracted (R.79)(R.80), and

. FCC conferences (R.83-84)(R.92).

On October 7, Adam and his parents again kidnapped A.JE]
(A.App.40)(R.91:10932-34). Adam’s father “violently threatened” the intervening
police (R.134:5).

On November 16, all convened with the Judge to finally hear Elizabeth’s
Motion to Declare as Void (R.39-40). Adam reiterated that he did not know the
hand-edits made to the lost HE Amended MSA (R.136:23]11-13) and denied
knowing what issues (R.136:21q17-19,2493-8) prevented the Original MSA’s use.

In response to a minor misstatement, Adam’s Attorney exclaimed, Attorney

“Vesely just said these parties know what...was handwritten on the documents.
My client doesn't”. Vesely quickly corrected his harmless error (R.136:25]2-17)

Prefacing his approach, the Judge said:
g i app £ App. AG-27
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1. “Court, is to not get involved in...forcing conversations or ideas”

(R.136:24710-12) and “can’t get involved in negotiations” (R.136:24918).

2. “There’s a lot of power in...parties coming up with their own agreement
...something they want that they can carve out with a scalpel as opposed to

the Court cutting things in half with a chainsaw” (R.136:25{16-20).

The Judge ordered (R.123) an exchange of MSA-related issues between the
parties, depositions, and a December 20, 15-minute “status conference”
(R.136:29418). Except for adding depositions to aid the attorneys, this agreed-to
approach mirrored what Adam, Elizabéth, and FCC Bermingham agreed to on April
26 and would result in a new, “reconfigured” MSA (or a trial to resolve still-
contested issues, as the Judge alluded, “we'll schedule...probably a full

day...to...hear everybody out” (R.136:16{10-14)).

On November 30, Elizabeth’s attorney sent issues concerning the Original
MSA to Adam’s attorney (R.103)(A.App.181)(R.175:14415d). Adam then back-
tracked, seeking again (R.27) to use the Original MSA after adding the two missing

pages (R.93). Afterward, Attorney Culp and Adam severed their relationship

(R.96)(R.98), uprooting deposition and negotiation plans.

Just before December 20, Adam (pro se) reiterated (R.101) his April 18 and
November 30 requests to obtain the two missing pages to complete the Original
MSA. He barraged Elizabeth with dozens of demands to provide these pages and/or
the lost MSA. Adam denied having the Amended MSA (R.22), citing (R.101:2) but
disagreeing with Elizabeth’s explanations (A.App.33)(R.91:399)(A.App.140)-
(R.139:224).

Starting the December 20 “status conference”, Attorney Vesely explained
that the two missing pages are ‘“part of the record...document 22...that’s really

not the issue...the issue is that the parties had filed an amended MSA that was lost
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by the clerk of court’s office, and that was the one...they were testifying to...at...the
final hearing.” (R.137:6]9-20) He concluded, “that order[R.19]...does not
include...agreement of the parties” (R.137:84-6).

Surprisingly, the Judge directed Adam and Elizabeth to (A.App.181-
183)(R.175:14-16415¢), “write down what you think the agreement was...I’m not

going to reinvent this...let’s get it down on paper so we know what it is”

(R.137:8q11-18).

Attorney Vesely re-explained that Elizabeth did not know the hand-edits to
the Amended MSA (R.22)(R.137:9-10). However, after a hasty recess, he misspoke,
saying he believed that Elizabeth’s past work on the “reconfigured” MSA would
help in “re-creating” the MSA (R.137:10922-25). Upon reviewing the hearing
transcripts, Attorney Vesely clarified his statements in time for the court’s

consideration (R.170):

1. FCC Bermingham “directed the parties to co-create...a new, reconfigured
MSA” (R.170:1).

. Elizabeth “had materials that could help develop another MSA” but Vesely
“misunderstood the purposes of her post-judgement proposed MSA effort,
believing it to have been her attempt to recreate the lost MSA” (R.170:2) that
Elizabeth had indeed unsuccessfully attempted in March-April
(A.App.34)(R.91:4914).

. Vesely “felt that it was possible to recreate agreement between the parties
based on the same set of facts...even if it was impossible to recreate the lost

MSA itself.” (R.170:3).

The Judge opined, “there may be some confusion or misunderstanding about
it, but...if you had an agreement, you should be pretty close when you write

down whatever the issues were. So...when we come back, if it’s not consistent,
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I’m going to...take testimony, and...determine who I think is being credible,”
(R.137:1393-13) concluding, “we will take care of the MSA...so that we
have...some permanency.” (R.137:15q15-18).

On December 31, in response to the Judge’s direction to (re-)submit their

MSA issues, Elizabeth wrote a detailed explanation (R.112)(R.116):

1. “I do not accurately recall what...changed on the Amended MSA...to
create the Hand-Edited, Amended MSA. As such, few specifics... are truly
defensible, and I prefer my credibility to remain unchallenged. I have

consistently stated this to the Court at least 5 times:

a) Letters to the Court (Document#20, April 5),

b) Affidavits (Document#91, November 15), and

c¢) Court meetings (April 26, September 9, November 16).

. The “Court should understand that while the Amended MSA was
directionally improved from the Original MSA...the Hand-Edited Amended
MSA continued this trend. If this were not true, I would have continued
negotiations...this logical progression completely contradicts what Adam

claims in his December 26 letter...that...suggest a downward trend.”

. “[Bloth the Original MSA and the unsigned, unapproved Amended MSA
[R.22] have been available to the Court, Adam, and...Culp, for more than 8

months. This opposes...Adam's December 19 letter”

. “December 8, [Adam] stated that he knew the Voya and E*Trade were

always to be my assets...This again contradicts his December 26 letter”

. Worth “$40,000-$45,000”, “not all [basement] assets were disclosed on the”
FDFs/FDSs
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. Our “combined net worth was approximately $285,000-$295,000. This is an

approximate $85k-$103k” [+50%] “difference in total assets” from Adam's.

. “I can provide substantial, incontrovertible evidence...of my
claims...summarized in Exhibit G. Conversely, Adam has yet to provide any

supporting documentation and Adam's numbers do not align with our” FDSs.

. “Adam tried to lump other concerns into the land value, which I disagreed
with, though I cared less for how Adam justified his numbers...I was

comfortable with the final division”
. Ireceived a “reasonable one-time overpayment.”

To the final point, every MSA “favored” Elizabeth via Adam’s
“overpayment” (A.App.39)(R.91:9]32b)(R.106)(A.App.122)(R.139:498).

Pre-hearing, Adam re-agreed to negotiate a reconfigured MSA via a mediator
as discussed November 16, so Attorney Vesely contacted the court, requesting

adjournment. The Judge denied their request.
The Judge discussed the Motion to Declare as Void (R.39-40), stating:

1. “What I feel like I'm getting...is that we need to reopen and relitigate...
another solution...I've been trying to push the parties toward, is to what
[FCC] Bermingham ordered...to re-create the MSA” (A.App.77)-
(R.135:996-14).

. “Ronald _J.R. vs. Alexis A.L.[sic]...a party...regretted a stipulated

bargain...hindsight does not make a stipulation invalid.” (A.App.77)-
(R.135:99115-23).

. “Thoma vs. Village of Slinger...court should examine allegations...assume

they are true, and determine whether they present extraordinary or unique
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facts justifying relief under [§806.0711(h)...If the...court finds extraordinary
or unique facts...the Court should hold a hearing to decide the truth or falsity
of the allegations. Here, we clearly have unique and extraordinary facts.

The difference is, though, I don't have a memorialization of what was

agreed” (A.App.77-78)(R.135:9424-25,10q1-16).

The Judge proceeded, ...this is not a family issue...this is a contract
issue...There was a meeting of the minds when the two drafted with handwritten
notes...an MSA and...submitted it...I don't...need...to relitigate whether
something is fair. I need to find out what was agreed...I've got a copy of the
MSA; you're...to...make what handwritten notes you think you had. I'm going to
ask you some questions. I'm going to determine what our MSA is going

forward...” (A.App.78-79)(R.135:109116-25,11q1-12).

Adam took the MSA, edited it, and returned it to the Judge (A.App.79-
82)(R.135:11-14).

Directed to do likewise, Elizabeth replied, “I've been consistent in the fact

that T don’t recall exactly what the handwritten edits were” (A.App.84)-
(R.135:16924-25). .

Attorney Vesely offered, “she honestly doesn't recall the exact terms that
they put in there, but the terms do include...dealing with those assets that are not
mentioned in the written document. And those items are listed on Exhibit G.”
(A.App.86)(R.135:1847-19).

The Judge queried, “something they own...wasn't...in the MSA?”
(A.App.86)(R.135:18420-23), which had been earlier documented (A.App.43)-
(R.112:3)(R.139:4-598).
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Referencing the exchanged issues that cited “secreted or transferred” assets

(R.103:2), Attorney Vesely shared that “guns” and “preéious metals” had “not been

dealt with in...the court file” (A.App.87)(R.135:1992-8).

The Judge pleaded, “From” the Amended MSA (R.22) “you folks can file
anything you want.” (A.App.88)(R.135:20923-25).

Attorney Vesely reminded, “both parties in the record...stated they don't
recall, including Mr. Fitzgibbon” (A.App.89)(R.135:2195-7). Clarifying FCC
Bermingham’s April 26 order, “They both said at that point they didn't recall,
he ordered them to reconfigure it” (R.135:21]12-16).

Attorney Vesely added, “it's an impossible task to...reconstruct what
happened, what was in...the MSA that got lost...on the credibility of both parties,
they said they don't recall...that's part of the record...I don't know how we
can...force terms on them” continuing, “were the parties divorced? Well, they think

they were with the FCC divorcing them, but were they...the record shows, they

didn't have a meeting of the minds in terms of what...that MSA was.” He added,

“One of the documents that we submitted is...Exhibit A...an OurFamilyWizard

message...Mr. Fitzgibbon.. states: I don't exactly remember what was in the

lost MSA. My client has said the same statement on...several occasions on this
record...so the difficulty that my client and I have...how do you reconstruct it and
say with any degree of certainty these are the terms, but yet I didn't recall them
earlier without perjuring yourself?” (A.App.89-91)(R.135:21920-25,2291-
25,23q1-6).

The Judge responded, “if the parties don't agree...can't remember, I'm going
to take the pieces that I have, which, again, is structured as the MSA that they had
been using as a jumping off point, so it tailors it; it narrows it. It's a contract

issue...they agreed to something. I have a transcript that tells me they did. Is it a
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fair, accurate representation of your agreement? Yes.” (A.App.91)(R.135:23]7-

23).

The Judge concluded, “I'm not forcing terms on anyone...this happened in
February, it came to light, they were ordered to re-create...I've been telling
everyone the whole time...I want this MSA re-created...I say that because we had
a list of [November] issues that included...custody and placement, child support,
property division. We can't even get to any of that until we know what the original
agreement was...Now...we're going to create an agreement today, and then if
there are motions that are going to come for it, so be it, but at least we have

something to work off of.” (A.App.93)(R.135:25]1-20) He added, “we're looking

at...what do they think they agreed to, and then the Court has to make a

determination. Am I forcing terms on them? No. Because they've had since

July to come up with any terms they wanted, and nobody's done anything.”
(A.App.94)(R.135:26]1-5).

Elizabeth offered, “The only thing that I'm confident about is...” The Judge
replied, “write it down...” (A.App.94-95)(R.135:26417-25,27q1-3).

Elizabeth shared, “I don't recall the specifics. I know that they were
noncustodial and placement-related” (A.App.95)(R.135:27q15-17).

The Judge pressed her (A.App.95)(R.135:27]18-25) to little avail before
dismissing her, “Okay. You can step down.” (A.App.96)(R.135:281-3).

The Judge then observed that Adam’s and Elizabeth’s edited MSAs were
entirely different (A.App.96)(R.135:2815-25,2991).

The Judge continued seeking Elizabeth’s corrections/confirmations to
various terms. Sixteen times, Elizabeth stated that she did not recall (or similar)

(A.App.94-104)(R.135:26421-22,2796-7,27915-17,28]1-27,2996-
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7,3091,3095,3098,30920,3025,3199-10,32q17-19,34923-24,35416-17,36{1-
4,36413-14).

Returning to the brokerage accounts (15% of marital assets), the Judge noted,
“Adam believed the E-Trade account was about 29,000, the Voya was about 11,000.
Elizabeth believes her records indicate that the total value of the two accounts was
44.952...off by about $4,000...1 think that there's some credibility to what both of
them thought. The question then is how the Court would divide half of one of
those in favor of Adam.” (A.App.109)(R.135:41917-24).

- Throughout the hearing (e.g. R.135:18]10,18719,3399,3592), Elizabeth and
her attorney referenced Exhibit-G (A.App.vl37)(R.l39: 19). They and the courtroom

clerk repeatedly offered Exhibit-G to the Judge, who repeatedly
disregarded/dismissed its contents (R.119:2)(A.App.86-112)(R.135:18]20-
21,33913-18,35921-25,4492-5). Elizabeth recited some of the assets and their total
valuation (A.App.104)(R.135:365-18).

Attorney Vesely noted, “it's important...that...there would be a record as
to...why my client can't have a more clear recollection of what's in the handwritten
amended MSA...her credibility...clearly, that finding...directed towards her is
inappropriate given what...she's filed...I'm very concerned about...inferring that

my client somehow is not believable” (A.App.113-114)(R.135:45417-25,4641-9).

The Judge responded, “I find it less credible...her comment...directly
contradicts anything that she said under sworn testimony on February 7th to FCC
Bermingham because there were multiple questions about whether this was the
entirety of the agreement, whether there was any other agreement out there... Those

answers were, no, there was not” (A.App.114-115)(R.135:4611-22, 4742-4).
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Attorney Vesely noted, ‘“she's being honest in every assertion”, then
continued, “Mr. Fitzgibbon's credibility is...in question because...he's recalling

something that he...said he didn't recall” (A.App.115)(R.135:475-11).

The Judge responded, “I hold that against both of them”
(A.App.115)(R.135:47q12-13).

Attorney Vesely added, “the transcript from February 7th, you know, is very

b [13

before  asking, are you denying then the...motions?”

(A.App.115)(R.135:47916-25)

poor...’

The Judge replied, “...as to [§806.07(1)]1(h), I'm granting it, but that was

the purpose of the hearing today...there is a need to clarify, but I'm not finding
any_of the provisions void...unenforceable, again, because I'm attempting,

through contract law, to reconstruct what the parties agreed to...given the very

unique, exceptional.. MSA being lost by the family court...that there had to be

some _type of extraordinary step taken. I anticipate there's more litigation

coming out of this case...the only question is...what was the memorialization of

that agreement, and so that is what [ accomplished today.”
(A.App.116)(R.135:48]1-24)

Attorney Vesely asked, “you are denying the motion to reopen under
§806.07(1)(a) and (d), but are utilizing...[§806.07(D]1()?” (A.App.117)-
(R.135:49q1-3).

The Judge affirmed, “Correct.” He concluded, “we have a starting point to

what 1 assume is probably going to be more litigation.” (A.App.117)-
(R.135:4994-19).

The court then created, corrected, and ordered (R.125) two Amended MSAs,

and two back-dated Amended Judgements that only grant the court’s initally created

MSA (“6Jan2023-Documents”) reflecting the Judge’s decisions. Lacking
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