APPENDIX: A

The United States Court of Appeals dismissed Petitioner’s appeal as frivolous
stating that Petitioner “failed to meaningfully challenge any factual or legal
aspect of the district court’s reason for the dismissal of his complaint...”
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HARRIETT L. HAAG, Judge, Taylor County Court at Law #2; BRANDI
DEREMER; BRANDY MALDONADO; TAYLOR COUNTY COURT AT

Law No. 2,

Defendants— Appellees.

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 1:23-CV-240

Before Ho, WILsON, and RAMIREZ, Circuit Judges.

PER CURIAM:®

Steve Van Horne, proceeding pro se, moves for leave to.proceed in
forma pauperis (IFP) in this appeal of the district court’s judgment
dismissing his 42 U.S.C. § 1983 complaint under 28 U.S.C. § 1915(e)(2)(A).
After the magistrate judge (M]) held an evidentiary hearing on Van Horne’s

" This opinion is.not designated for publication. See 5TH CIR. R. 47.5.
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 allegations of poverty and prior to the entry of judgment, Van Horne sought
a 56-day stay of his case based on his claim that religious obligations
prevented him from monitoring and participating in his case for that period.
The MJ denied his motion as well as his motion for reconsideration of that
order. During the 56-day period, the M]J issued a report recommending that
the district court dismiss the case based on the MJ’s findings that Van
Horne’s allegations of poverty were not true, see 28 U.S.C. § 1915(e)(2)(A),
and the district court entered its order and judgment acce;;ting and adopting
the MJ’s report and dismissing his case with prejudice withcut Van Horne
having filed any objections to the report.

In his IFP motion, Van Horne argues that the M]J erred in denying his
motion for stay, and 'that as a result, the MJ entered his report, Van Horne
missed the deadline to file objections to the report, and the district court
dismissed his case. The motion constitutes a challenge to the district court’s
certification that the appeal is not taken in good faith. See Baugh v. Taylor,
117 F.3d 197, 202 (5th Cir. 1997).

Because Van Horne did not object to or appeal the MJ’s orders
denying his motions for stay and for reconsideration, we lack jurisdiction'to
consider his challenées to those orders. See Singletary v. BR.X., Inc., 828
F.2d 1135, 1137 (5th Cir. 1987). Otherwise, Van Horne fails to address the
district court’s reasons for the dismissal of his complaint on the ground that
his allegations of poverty were untrue under § 1915(¢)(2){(A). Pro se briefs
are afforded liberal construction. See Yohey v. Collins, 985 F.2d 222,225 (5th
Cir. 1993). Neverthéless, when an appellant fails to identify any error in the
district court’s analysis, it is the same as if the appellant had not appealed the
decision. Brinkmann v. Dallas Cnty. Deputy Sheriff Abner, 813 F.2d 744, 748
(5th Cir.1987). |
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Because Van Horne has failed to meaningfully challenge any factual or

legal aspect of the district court’s reasons for-the dismissal of his complaint,
he has abandoned the critical issue of his appeal. -See id: The appeal therefore
* lacks arguable merit. See Howard v. King, 707 F.2d 215, 220 (5th Cir. 1983).
The motion for leave to proceed IFP is DENIED, and the appeal is
- DISMISSED as frivolous. See Baugh, 117 F.3d at 202 n.24; 5TH CIR. R.
"42.2. Van Horne is WARNED that filing further frivolous appeals may
subject him to sanctions, including monetary sanctions and restrictions on
access to federal courts. See FED..R. Aprp. P. 38; Clark ». Green, 814 F.2d
221, 223 (5th Cir. 1987).




APPENDIX: B

The United States District Judge dismissed Plaintiff’s claims against the
defendants with prejudice, warned that continued frivolous litigation may result
in sanctions, and directed the Clerk of Court to close the case.

Cause No. 1:23-CV-240-H-BU.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
ABILENE DIVISION

STEVE VAN HORNE,
Plaintiff,
v. | No. 1:23-CV-240-H-BU

HARRIETT L. HAAG, et al,,

Defendants.
ORDER

The United States Magis.m*ate Judge issued Findings, Conclusions, and a
Recommendation (FCR) that the Court revoke the plaintiff's IFP status and dismiss his case
under 28 U.S.C. § 1915(e)(Z)(A) due to untrue and bad faith allegations of poverty or,
alternatively, under Section 1915(e)(2)(B) because the action is frivolous. Dkt. No. 14. No
objections were filed.

Where no specific objections are filed within the 14-day period, the Court reviews
the Magistrate Judge's findings, conclusions, and recommendations only for plain error.
Servano v. Customs & Border Patrol, U.S. Customs & Border Prot., 975 F.3d 488, 502 (5th Cir.
2020). The District Court has reviewed the FCR for plain error. Finding none, the Court
accepts and adopts the FCR. The plaimntiff's IFP status is revoked because he has made
'numerous untrue allegations as to his financial status. See generally Dkt. No. 14. Moreover,

his claims against the defendants are dismissed with prejudice pursuant to 28 U.S.C.

§ 1915(e)2)(A) because his allegations, omissions, and evasive answers constitute bad faith,

manipulative tactics aimed at permitting him to file numerous frivolous lawsuits on the
public’s dime, in clear contravention of the purpose of the congressional authorization for

permitting individuals to proceed IFP.
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The Court further ca'utio;xs the plaintiff that the Court has “an obligation to protect

‘the orderly administration of justice and prevent abuse of the court’s process by frivdlous
and vexatious litigants.” Ruston v. Dallas County, No. 3:07-CV-1076-D, 2008 WL 958076, at
*2 (N.D. Tex. Apr. 9, 2008) (Fitzwater, J.). In light of this obligation, the Court has the
power to sanction pro se litigants who abuse the judicial process with baseless claims. Eg.,
Fed. R. Civ. P. 11(b), (¢); Greene v. U.S. Postal Serv., No. 3:20-CV-1172-E-BK, 2020 WL
3455130, at *1-2 (N.D. Tex. May 26, 2020), report and recommendation adopted by 2020 WL
3452279 (June 24, 2020). The Court therefore warns the plaintiff that continuing to file
t’hesé lawsuits déspite being told repcatediy by the Court that his claims are frivolous' may

| result in sanctions, inciuding monetary fines or prohibitions on proceeding IFP or filing

cases in this District without first obtaining leave from a United States District Judge. See,

2.8, Mendoza v. Lynaugh, 989 F.2d 191, 195-96 (SIth Cir. 1993); Greene, 2020 W1 3455130, at

*1-2.

Finally, the Court prospectively certifies ﬂlat any appéal o.f“ this“act'ion would not be
taken in good faith. See 28 U.S.C. § 1915(a)(3); Fed. R. App. P. 24(a)(3)(A). The Court.
makes this ﬁndi.ng in light of the uncontested findings in the FCR that the plaintiff has acted
in bad faith in his représentations to the Court about his assets and further that his
challenges to Texas state law requiring driver’s licenses are frivolous. In the event of an
appeal, the plaintiff may chéllenge this certification by filing a separate motion to proceed

IFP on appeal with the Clerk of Court for the Fifth Circuit.”

U See Dkt. No. 8 at 67-70; Van Horne v. Valencia, No. 1:21-CV-173-H-BU (N.D. Tex. filed Sept. 20,

o 2020 '

*The Court also notes that none of its ruling is meant to cast aspersions on the plaintiff's religious
faith or to question the sincerity of his beliefs. Rather, the Court addresses his conduct and
representations in this proceeding and his similar litigation in this District.

-2
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
ABILENE DIVISION
STEVE VAN HORNE,
Plaintiff,
v, - ' No. 1:23-CV-240-H-BU

HARRIETT L. HAAG, et al

Defendants.

FINAL JUDGMENT

For the reasons stated in the Court’s Order adopting the Magistrate Judge's findings,

conclusions, and recommendation, Dkt. No. 15, it is hereby ORDERED, ADJUDGED, -

and DECREED that:
The plaintiff's claims against the defendants are dismissed with prejudice.

The plaintiff is warned that continued frivolous litigation may result in sanctions.

J AM.;;:S.’ WESLEY HENDRIX
" UNITED STATES DISTRICT JUDGE

The Clerk of Court 1s directed to close the case.

So ordered on May (f , 2024,

/
/
i
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25F

JAMES WESLEY HENDRIX
'U"N‘I’I‘}i{) STATES DISTRICT JUDGE
£

/
/
[
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
ABILENE DIVISION

STEVE VAN HORNE,
Plaintiff,

V.
Civil Action No. 1:23-CV-00240-H-BU
HARRIETT L. HAAG, et al.,

Defendants.

O LD DN L LD LD LD L L L

FINDINGS, CONCLUSIONS, AND RECOMMENDATIONS
OF THE UNITED STATES MAGISTRATE JUDGE

Like his other lawsuits in this District,! Plaintiff Steve Van Horne brings this action
alleging that his rights have been violated because of state-court proceedings related to his

refusal to obtain a driver’s license and automotive insurance. Van Horne sought leave to

proceed in forma pauperis (IFP), which the Court granted. Dkt. No. 6. Upon further con-

sideration and for the reasons explained below, the undersigned now recommends that the
Court revoke Van Homne’s IFP status and dismiss his claims under 28 U.S.C.
§ 1915(e)(2)(A), or § 1915(e)(2)(B).

I. JURISDICTION

Van Horne brings his claims under 42 U.S.C. § 1983 which provides the Court with

subject-matter jurisdiction under 28 U.S.C. § 1331. Dkt. No. 1. Venue is proper in the

! See Van Horne v. Valencia, et al., No. 1:21-cv-00173-H-BU (hereinafter, “Valencia™); Van Horne v. Jones,
et al., No. 1:23-cv-00017-H-BU (hereinafter, “Jones”); Van Horne v. Dean, et al., No. 1:24-c¢v-00007-H-
BU (hereinafter, “Dean”).
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Northern District of Texas, Abilene Division, because Van Horne’s claims are predicated
on events that occurred in Taylor County, Texas. 28 U.S.C. § 1391(b)(2). The undersigned
has the authority to enter these Findings, Conclusions, and Recommendations (FCR) after
the case was automatically referred to the undersigned for pretrial management under Spe-
cial Order 3-251. See also 28 U.S.C. § 636(b)(1).

I1. FACTUAL AND PROCEDURAL HISTORY?
A.  Van Horne’s IFP applications

Through four cases filed in this District, Van Horne has submitted seven applications
for leave to proceed IFP.? In his first IFP application filed in this Court on February 2, 2023,
Van Horne represented that he and his wife had a combined income of $3,900, of which
$2,700 was attributable to Van Horne’s two jobs as a minister and a daycare administrator.
Dkt. No. 6 in Jones. One year later, in his IFP application here, he claims that he and his
wife have a combined income of just $1,200, which consists solely of his wife’s salary as
the director of a private school. Dkt. No. 4 at 1-2. For his part, Van Horne represents that
he has earned no income since filing his first IFP application despite maintaining the same
two jobs identified in that earlier application. /d. at 1, 5. Van Home attributes this signifi-
cant drop in income to his taking a vow of poverty as part of his ministerial duties.* /d. -

at 5.

2 The undersigned has omitted a rendition of the factual allegations in Van Horne’s Complaint because they
are not relevant to the truthfulness of his IFP application.

3 See Dkt. No. 4; Dkt. No. 4 in Dean; Dkt. Nos. 4, 6, 16, 20 in Jones; Dkt. No. 25 in Valencia.

4 The sincerity of Van Horne’s religious beliefs and the practices of his religious societies are not questioned
by the Court. But the Court should—indeed must—question the truthfulness of a litigant’s claim to be
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Currently, Van Horne lives with his wife and two of his adult children, whom he
claims as dependents. Id. at 3, 5; see also Dkt. No. 8 at 43—44. He denies having a perma-
nent residence, but he and his family receive free room and board at a property owned by
his religious organization. Dkt. No. 4 at 5. As explained below, the property was purchased
by Van Horne and his wife in 2000 and later turned over in trust to his religious organiza-
tion. In addition to free room and board, Van Horne receives a $300 credit for utilities. Id.

Van Horne states that his household’s monthly expenses currently total $1,150,
which includes $900 for food, $75 for clothing and laundry, and $175 for transportation.
Id. at 4. One year earlier, the household’s expenses totaled $3,775. Dkt. No. 6 in Jones. Van
Horne attributes the $2,625 drop in monthly expenses to a combination of mistakes he
made in completing the IFP application, one of three adult children moving out, and the
family’s trimming of living expenses due to the vow of poverty.

B. Hearing testimony

Despite initial reservations about the accuracy of Van Horne’s IFP application in this
case, the Court erred in his favor and granted him leave to proceed IFP. But due to material
inconsistencies in his various IFP applications, the Court set a hearing to delve further into
Van Horne’s IFP eligibility and the accuracy of his allegations of poverty. The following is

taken from Van Horne’s testimony at the hearing.

Van Horne and his wife are affiliated with a religious organization that operates a

childcare center for younger children and a private school for older children (collectively,

indigent, particularly where, as here, the financial details of that claim are, at best, inconsistent as explained
here.
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the “schools”) in the Wylie area.® Dkt. No. 8 at 7. Van Horne currently serves as the private
school’s Administrator while his wife serves as the Director of the childcare center. /d.
at 25, 37, 62. They both have been instrumental in founding the schools and managing
them since their inception.

Van Horne founded the childcare center in 2000. Id. at 21. Shortly afterwards, he
founded the private school so that the children graduating from the childcare center would
have a private school to attend. Id. at 36. The Van Hornes eventually established four day-
care centers in the area, but the childcare center involved here, The Habitat, is the only one
remaining. Id. at 24.

Van Horne testified that he and his wife purchased the property for the current lo-
cation of the childcare center and private school in 2000 for over $300,000 and financed it
themselves. Id. at 30. Within a few months of purchasing the real property, the Van Hornes
placed it in trust for the benefit of their religious organization. Id. at 29, 31-34. The schools
both sit on the Wylie property with the childcare center on the front of the property and the
private school behind it. /d. at 7-8. This is the same property where Van Horne and his
family receive free room and board. Id. at 46.

While the real property was placed in trust for the benefit of the religious society
shortly after its purchase, the schools were not placed in trust until 2020. Id. at 40-41. Over

the years, Van Horne has held several leadership positions at the schools. He managed the

day-to-day operations of the childcare center—where his wife is currently employed as the

5 The childcare center is called The Habitat for Learning and the private schools is called the AHFL School.
For simplicity, the undersigned with refer to them simply as the childcare center and the private school.

4
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Director—from its founding in 2000 until 2015. Id. at 21, 62. He is also one of the childcare
center’s four board members, a position he has held since 2015. Id. at 21-23. Each board
member was, until recently, also an owner of the childcare center, including Van Horne.
Afld he has held his current position as the Administrator of the private school for some-

where between 15 and 22 years. Id. at 19, 37-39.

The childcare center and private school currently enroll approximately 50 students

each. Id. at 24, 37. The childcare center employees approximately 25 people and in 2018
paid out at least $235,000 in salaries. It has gross revenues of at least $300,000 per year.
Id. at 25. The childcare center had total assets of at least $1.4 million as of 2018, which
Van Horne does not appear to dispute. /d. at 63. For their leadership roles in these two
schools, Van Horne testified that his wife receives $1,200 per month—she has not taken a
vow of poverty¥—and he receives nothing other than free room-and-board plus a $300 per
month utility credit due to his vow of poverty.

Van Horne did not take his vow of poverty until December 2022. Id. at 40—41. Prior
to taking the vow, he earned $1,200 per month as Administrator of the private school and
$1,500 as a minister, for a total monthly income of $2,700. Id. at 16. As for how these
figures were arrived at or how they were allocated between the two jobs, Van Horne does
not know. Id. at 18-19.

Pertaining to his previous stipend as the private school’s Administrator, Van Horne
testified that he does not know whom, within his society, set the Administrator’s stipend at
$1,200 per month, but acknowledged that his stipend was not capped by his society nor

was a cap ever discussed except at the time he became a minister in 2020. /d. at 39, 43.

5
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Van Horne insists that his circumstances meet the purposes of the IFP statute be-
cause “there are quite a bit of cases that I filed — and plan to file. There is no way that I
could pay for all those at this time[.]” Id. at 65. He testified that he is “moving, sir, from
an area that — that I’m spending money out here to an area where I won’t be spending
money” and that he seeks to move “from dealing with federal notes[.]” /d. at 71. Here, Van
Horne seeks $22,500,000 in damages. Id. at 93.

II. LEGAL STANDARDS

Ordinarily, a plaintiff bringing a case in federal court must pay a filing fee, however,
28 U.S.C. § 1915 allows a plaintiff to seek court permission to proceed without paying any
costs and fees, and this is known as proceeding in forma pauperis. Under the statute, a
plaintiff looking to proceed IFP must file an affidavit attesting to their indigency. In that
affidavit, the plaintiff must demonstrate that they cannot pay the costs of maintaining their
case and still provide for their dependents. Bright v. Hickman, 96 F. Supp. 2d 572, 575
(E.D. Tex. 2000). Ultimately, though, whether to grant leave to proceed IFP rests in the
sound discretion of the court. See Startti v. United States, 415 F.2d 1115, 1116 (5th Cir.
1969).

The IFP statute is “‘intended to guarantee that no citizen shall be denied an oppor-
tunity to commence, prosecute, or defend an action, civil or criminal, in any court of the
United States, solely because . . . poverty makes it impossible . . . to pay or secure the costs’
of litigation.” Denton v. Hernandez, 504 U.S. 25, 31 (1992) (quoting Adkins v. E.I. DuPont
de Nemours & Co., 335 U.S. 331, 342 (1948)). But in creating this door to the courts for

indigent persons, Congress also recognized that a person who is allowed to file federal

6
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lawsuits without cost, “‘unlike a paying litigant, lacks an economic incentive to refrain
from filing frivolous, malicious, or repetitive lawsuits.”” Denton, 504 U.S. at 31 (quoting
Neitzke v. Williams, 490 U.S. 319, 324 (1989)).

As a check against abuse of the IFP privilege, Congress mandated that a case filed
IFP be dismissed if the court determines either that the allegation of poverty is untrue, or
the action advances claims that are frivolous or malicious, fail to state a claim upon which
relief may be granted, or seek monetary relief against a defendant who is immune from
such relief. 28 U.S.C. § 1915(e)(2); see also Neitzke, 490 U.S. at 324.

Crucially, then, even after a court grants IFP, the court retains the discretion to “re-
visit and reexamine” whether IFP has been improvidently granted. Walker v. Jenkins,
No. 1:20CV197-HSO-RPM, 2023 WL 2446165, at *2 (S.D. Miss. Jan. 27, 2023), report
& rec. adopted, 2023 WL 2186434; see also Davis v. Hernandez, No. 3:12-CV-2013-L—
BN, 2016 WL 335442, at *2 (N.D. Tex. Jan. 5, 2016) (collecting cases), report & rec.
adopted sub nom., 2016 WL 320644; Treff v. Galetka, 74 F.3d 191, 197 (10th Cir. 1996)
(“Leave to proceed [in forma pauperis] is a privilege, not a right[,] courts have the discre-
tion to revoke that privilege when it no longer serves its goals”) (citation omitted).

But if a court determines that a plaintiff’s allegation of poverty is untrue, there is no

discretion, and a court must dismiss the plaintiff’s case. 28 U.S.C. § 1915(e)(2)(A) (requir-

ing that a court dismiss a case “at any time” if it determines that “the allegation of poverty
is untrue”); see also Gill v. Bennett, No. 4:17-CV-00611-O-BP, 2018 WL 3275494, at *2
(N.D. Tex. Jan. 16, 2018) (“Dismissal is mandatory rather than permissive under this stat-

ute.”) (citing Castillo v. Blanco, 330 F. App’x 463, 466 (5th Cir. 2009) (per curiam)), report
7
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& rec. adopted, 2018 WL 1663287. This dismissal may be with or without prejudice, alt-
hough dismissal with prejudice is reserved for those instances where “‘evidence exists of
bad faith, manipulative tactics, or litigiousness.’” Castillo, 330 F. App’x at 466, (quoting

Lay v. Justices-Middle Dist. Ct., 811 F.2d 285, 286 (5th Cir. 1987)).

Regarding § 1915(e)(2)(A)’s use of “untrue,” the Seventh Circuit has said that,

2%

“Congress meant something like ‘dishonest’ or ‘false,” rather than simply ‘inaccurate.
Robertson v. French, 949 F.3d 347, 351 (7th Cir. 2020). While the purpose of
§ 1915(e)(2)(A) is ultimately to “weed out” the litigants who could pay the filing fee but
purposely understate their net worth, see Lee v. McDonald’s Corp., 231 F.3d 456, 459
(8th Cir. 2000), “a misrepresentation on an IFP application form is enough to support dis-
missal of the case.” Robertson, 949 F.3d at 350. Further, a plaintiff’s misrepresentation may
warrant dismissal even where the plaintiff would be still entitled to IFP had they told the
truth in the first instance. See Kennedy v. Huibregtse, 831 F.3d 441, 443 (7th Cir. 2016)
(“Although the district judge might have granted the plaintiff’s in forma pauperis petition
even if he’d disclosed his separate trust account, hiding assets is not a permissible alterna-
tive to seeking the judge’s assistance.”).

IV. ANALYSIS

Having now heard Van Horne’s testimony and carefully considered his various IFP
applications in the context of that testimony, the undersigned finds that Van Horne’s alle-
gation of poverty is untrue and that his payment of a filing fee would not prevent him from

providing for himself and his family.
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Van Horne’s testimony compels the conclusion that he and his wife continue to op-
erate the childcare center and private school—which includes, at least for Van Horne, the
authority to set salaries—notwithstanding his representation that he has turned these enti-
ties over to his religious society. The childcare center, run by Van Horne’s wife, provides
care for 50 children, has a staff of 25, earns annual revenues of over $300,000, disburses
an annual payroll of nearly a quarter of a million dollars, and consists of assets valued at
least at $1.4 million. Dkt. No. 8 at 24-25, 37. And yet, Van Horne testified that his wife,
who has not taken a vow of poverty, is paid only $1,200 per month as the center’s Director,
which works out to be $7.50 per hour, assuming she works a 40-hour week. Id. at 6, 55—
56, 62.

In contrast, as the Administrator of the adjacent and affiliated private school, Van
Horne sets teacher salaries at up to $10 per hour, depending on experience. Id. at 38-39. It
is undisputed that Van Horne’s wife is very experienced. She was a co-founder of the day-
care center and appears to have continuously served in a leadership role there for more than
20 years, yet she is paid only $1,200 per month. To illustrate why this matters here, if Van
Horne’s wife earned only $1.00 more per hour, or $8.50, that increase alone would cover
up to three or four filing fees per year. It is simply not credible for Van Home to suggest

that a $1.00 per hour increase is either not within hisauthority or not well-deserved by his

wife.® Truly indigent persons do not have similar influence over their household’s income.

¢ Lending further doubt to the accuracy of his wife’s income, Van Horne states in his IFP application here
that she works at the “AHFL Private School,” not the childcare center. Dkt. No. 4 at 2. It is the private
school where Van Horne, as Administrator has authority to set salaries up to $10.00 per hour.

9




Case 1:23-cv-00240-H-BU Document 14  Filed 04/18/24  Page 10 0of 22  PagelD 305

b

Until recently, Van Horne received an income—he describes it as a “stipend”—for
at least $2,700 per month from the private school and the Kingdom. Dkt. No. 8 at 18-21.
As for how these figures were arrived at or how they were allocated between the two jobs,
Van Horne either does not know or will not explain. Id. at 18—19. But he claims that until
January 2023, he and his wife had a combined monthly income of $3,900. See id. at 20—
21. When he became a minister in 2020, Van Horne claims that an elder—whose last name
he does not know—told him that he would not receive any additional compensation for his
work as a minister but that he would continue to receive his monthly “stipend” of $2,700.
Id. at 15—-16. Then, in December 2022, Van Horne volunteered to take a vow of poverty
and gave up his stipend beginning in January 2023. Id. at 40-42.

* Tt is not necessary here for the Court to question Van Horne’s vow of poverty to
conclude that he can afford to pay the filing fee. After all, his income is only one variable
in deterlhining eligibility to proceed IFP. But even accepting the vow of poverty as true,
the undersigned still finds that Van Horne has been less than forthright regarding the fi-
nances of his family and the schools, as well as his involvement in the schools and their
finances.”

For instance, Van Horne’s significant involvement with the schools since their in-

ception is incongruous with his professed lack of knowledge about the schools’ operations.

7 Van Horne admitted that he was previously deceptive with the elders in his religion in connection with the
finances of the daycare center, and that set of circumstances resulted in he and his wife being successfully
sued in federal court and ordered to pay a former employee back wages, liquidated damages, attorney fees,
and costs. See Dkt. No. 8 at 64—66; see also Biziko v. Van Horne, et al., Civil Action No. 1:16-CV-00111-
C. There is precedent, then, for Van Horne’s lack of forthrightness with the childcare center’s finances.

10
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This appeared not only in his inability to estimate the childcare center’s expenses despite
being one of only four board members and, until recently, an owner, but other details as
well. When asked who owned the childcare center when he started it, Van Horne initially
claimed that he is “not even sure what the ownership situation would [have been]” at that
time. Dkt. No. 8 at 26-28. He testified that, “I’m not sure how that goes in business . . .
[b]ut from what I believe, a board would pretty much be the ones who — who owns it.” Id.
Upon further questioning, Van Horne admitted that the childcare center was owned by
himself and the three other board members until 2020 when it was placed in trust for the
benefit of his religious society. Id. at 23, 26-28. But it appears that Van Horne controlled
the assets of the schools from their founding until they were placed in trust in 2020, and
possibly thereafter, as explained below. Id. at 8, 25-26, 31.

Further inconsistencies appear in connection with the value of the real property pur-
chased by Van Horne and his wife for the schools’ location. The Van Hornes purchased
the Wylie property in 2000 and it has since been paid off using revenues from the schools’
operations. Id. at 26-28, 34. Vén Horne was asked about the property’s current value, énd
he testified, “I haven’t looked[.]”8 Id. at 28. It strains credulity to suggest that the founder
and long-time administrator and board member of two relatively small schools would be
oblivious to the value of the schools’ property that he originally purchased and actively

managed for decades.

8 When the undersigned suggested based on publicly available information that the property was valued at
approximately $1.5 million, Van Horne did not dispute this. Dkt. No. § at 29, 31.
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There is also a disconnect between Van Horne’s placement of the schodls and real
property in trust and his continued control over each. For instance, notwithstanding the
trust, Van Horne acknowledged that he “was still the administrator, making decisions,” and
“at the same time [of the trust] I was — I had control over that because they kind of left me
in control of that.” Id. at 32-33. Althougil Van Horne placed the properties in trust and
remained heavily involved in the administration and management of the trust’s assets,
when asked to identify the trustees of the trust Van Horne struggled to recall. He initially
identified one person, and possibly another, but ultimately said, “I don’t remember who all
are in the — I don’t know who’s all in there. I don’t recall that.” Id. at 34.

Additionally, Van Horne testified that he does not know the tuition at the private
school where he has served as Administrator for two decades. Id. at 36-38. But he acknowl-
edged that those who make that decision work in the school, presumably under him. /d.
Tellingly, Van Horne has the authority to set the salaries of the school employees:

Court: So how long have you been administrator at the
private school?

Van Horne: It’s been a while. It’s been a long -- I want to say -- I would
have to look at that because I usually get the information -- I
usually look it up and -- and put it down, and I don’t really keep
that ---

Court: Well, just a ballpark. 5, 10, 15, 20 years?

Van Horne: At least 15 years I would say.

Court: Okay. So as administrator, that certainly implies that you have
a financial role in the school.

Van Horne: A financial role?

Court: Yeah. I mean “administrator” implies that you, you know,
administer, among other things, the budget of the school, the
finances of the school, that type of thing.

Van Horne: So when you say “finances of the school,” that means that I
would ---

Court: Expenses, income, salaries.

12
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Van Horne: Okay. I’'m not — I’'m not sure if I understand you. If that means
that I personally would have a part in that, putting that out, no,
I do not have that. However, as far as decisions are made to
say, “Okay, does this one,” you know, how much someone
would get paid or what they would start at, if those -- you know,
if those decisions had been given to me, yeah, I would say,
“Okay, this person could do this.” You know, they could get
paid, starting salary, at seven or ten dollars or whatever the case
is.

Court: You’re the one that makes that decision, right?

Van Horne: That decision was given -- That -- That authority was given to
me, yes.

Court: The authority to set salaries and things like that.

Van Horne: Within a certain range.

Court: All right. Well, what was the range for a teacher?

Van Horne: $7.25 --

Court: Okay. v

Van Horne: -- to 10 dollars based upon experiences.

Id. at 38-39.

Also during the hearing, the undersigned addressed discrepancies in Van Horne’s
assets as reported in his various IFP applications. See id. at 57-61. For instance, Van Horne
was asked if he owned any personal vehicles, and he replied, “Not anymore.” Id. at 57. He
was asked whether he had a vehicle registered in his name, and he replied, “I don’t have a
vehicle, personal vehicle anymore.” Id. He was asked again whether he had a vehicle reg-
istered in his name, and he replied, “No, sir.” Id. at 58. Once more, he was asked whether
he owned a vehicle, and he finally replied, “I have one.” Id.

Van Horne was then asked whether his wifé had a vehicle, and the following collo-
quy took place:

Van Horne: No, she doesn’t.

Court: Are you sure?

Van Horne: As far as I know.
Court: You would know, wouldn’t you?

13
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Van Horne: Not necessarily.

Court: Why wouldn’t you know what your -- whether your wife has a
vehicle?

Van Horne: Does she drive a vehicle? Does she own a vehicle? That’s two
different things.

Court: Does she own a vehicle?

Van Horne: Not that I know of. |

Court: You don’t know whether your wife owns a vehicle?

Van Horne: Idon’t-- I don’t think she owns a vehicle. She drives a vehicle
that belongs to the society but she doesn’t own it.

Court: Under oath, you can’t tell me whether your wife owns a
vehicle?

Van Horne: I could tell you if she drives a vehicle. The owner of that
vehicle, I could not tell you. I may tell you that it’s not hers and
-- and it may be hers, but she hasn’t told me that.

Id. at 58-59.

Van Horne’s explanations regarding his family’s monthly expenses are similarly
opaque. As explained above, he states in the IFP application here that his household’s
monthly expenses currently total $1,150, which includes $900 for food, $75 for clothing
and laundry, and $175 for transportation. This comes out to be $7.50 in food for each adult
family member per day. One year earlier, the household’s expenses totaled $3,775, and the
daily food portion of that for each adult was almost $17. Dkt. No. 6 in Jones. Van Horne
attributes the $2,625 drop in monthly expenses to a combination of mistakes he made in
completing the IFP application, one of three adult children moving out, and the family’s
trimming of living expenses due to the vow of poverty.

But a review of Van Horne’s IFP applications leads to several observations that he

could not adequately explain. As for how his household expenses dropped from nearly

$4,000 per month to just $1,150 in four months, see Dkt. No. 8 at 44-54, Van Horne ini-

tially claimed that he must have filled out the form incorrectly. /d. at 48. But a review of
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one of Van Horne’s indigency applications in state court shows that his expenses in August

2021 are remarkably similar to his expenses listed in February 2023.

Dkt. No. 1-4 in Dkt. No. 6 in
Valencia (filed Jones
8/16/2021) (filed 2/2/2023)

Food/Household
Supplies
Home Mainte-
nance

- $2,500 $2,000

$500

Utilities/Telephone $750 $675 -

Clothing/Laundry $250 $250

Transportation $350 $350

Total $3,850 $3,775

This similarity belies Van Horne’s suggestion that the sudden drop in expenses was the

product of an error in completing the IFP application.

In the end though, Van Horne claims that he has been able to trim his expenses by
cutting back. Along these lines, he claimed that the reduction in his monthly grocery bill
($1,100) is largely due to one of his three adult children moving out. Dkt. No. 8 at 52. But
Van Horne claimed that adult son as a dependent in his June 2023 IFP application—the
same application where he told the Court that his grocery expenses had been reduced to
$900. Dkt. No. 16 at 3 in Jones.

Van Horne was asked what mode of payment he and his wife use when purchasing
their groceries and other shopping. Id. at 59. He replied that he uses two credit cards that
were issued to him long ago, but he does not know how many cards he has in total. Id.

When asked what his credit limits were on each card, he described them as “quite
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substantial.” Id. at 60—-61. When asked how much income he reports to the credit card com-
panies to maintain such a high limit, he testified that he does not answer the credit card

companies’ requests to update his income because if he did, “they would not give me a

card.” Id. at 62. When asked if he thought that was honest, he replied, “It’s not being dis-

honest. I’'m just not answering. My ‘yes’ is my ‘yes,” My ‘no’ is my ‘no.’ I just don’t
answer.” Id. at 61.

Also puzzling is Van Horne’s representation that he once spent $500 a month in
home maintenance that is no longer an expense. Van Horne has been adamant that he does
not own a home or have a permanent residence. Dkt. No. 8 at 43—44. When asked what
expenses fell under home maintenance, he could not answer. /d. at 47. Further, Van Horne
would not provide a clear answer regarding what his $300 utility credit covers when he has
no permanent residence and does not list anything fairly characterized as a utility in his
most recent application. See id. at 44—46.

- Ultimately, Van Horne struggled to explain the dramatic reduction in his expenses.
This matters because once Van Horne claimed that his family’s income dropped by $2,700
per month, he could not continue to claim that his expenses remained at almost $4,000.
Again, free room-and-board does not help in this explanation because the Van Hornes did
not pay rent even before the vow of poverty when the household expenses were almost
$4,000. See Dkt. No. 6 at 4 in Jones. There were no expenses that could be categorized
under the rubric of room-and-board in his pre-vow expenses. Something had to give.

Again, questioning the sincerity of Van Horne’s vow is unnecessary in resolving this

riddle. Accepting his vow at face value, the family had to receive help from somewhere to
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meet their expenses,

and that help came from Van Horne’s religious organization. In other

words, after his vow, Van Horne’s religious organization began paying expenses above and

beyond traditional notions of room-and-board. And there is nothing wrong with that. The

problem arises only when Van Horne misrepresents that arrangement to the Court and then

offers strained explanations for how he reduced his family’s expenses rather than have his

society cover them.

The undersigned’s resolution of the tension between Van Horne’s reported income

and expenses is confirmed by Van Horne’s testimony. When asked why he includes food

as an expense when his society provides free room-and-board, Van Horne conceded that

room-and-board traditionally includes food:

Court:
Van Horne:
Court:

Van Horne:

Van Horne:

Van Horne:

Court:
Van Horne:

“Free room and board” is a place to stay and food to eat.
Well, ---

I’m not trying to get cute with you here. That’s just the com-
mon understanding of what “free room and board” means. If I
offer someone free room and board and they come to my house
and I don’t feed them, they're going to be upset.

Probably so, Your Honor.

kokk

So my salary went out. And whatever I was receiving, the
stipend, yes, [the religious society] picked up on a lot of that,
but they didn’t pick up on everything . . . .

Kokk

Did the society pick up on a lot of things that I — my income
was dealing with? Yes, because they had to because it’s not
there anymore. Or if they ask me to do something and then
whatever [ was doing, I -- I won’t be able to function, they .
would have to step in somewhere to -- to help us to function.
And they’ve done that.

They have -- They have. Yes, they did.

17
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Dkt. No. 8 at 53—54. Thus, it appears that Van Horne and his society have a very elastic
view of room-and-board which, in this case, renders the expense allegations in Van Horne’s
IFP application untrue.

The IFP application in federal courts, including the ones signed by Van Horne, in-
clude an affidavit that reads in part: “I declare under penalty of perjury that the information
below is true and understand that a false statement may result in a dismissal of my claims.”

See e.g., Dkt. No. 4 at 1. “One who makes this affidavit exposes himself ‘to the pains of

perjury in a case of bad faith’. . . This constitutes a sanction important in protection of the

public against a false or fraudulent invocation of the statute’s benefits.” Adkins, 335 U.S.
at 338 (quoting Pothier v. Rodman, 261 U.S. 307, 309 (1923)). “The perjury sanction thus
serves to protect the public against misuse of public funds by a litigant with adequate funds
of his own, and against the filing of ‘frivolous or malicious’ lawsuits funded from the public
purse.” Rowland v. Cal. Men s Colony, Unit Il Men's Advisory Council, 506 U.S. 194, 198—
201 (1993) (citing 28 U.S.C. §§ 1915(a), 1915(d)).

With these principles in mind, the undersigned considers Van Horne’s litigation. In
Valencia, now dismissed, Van Horne sued three Texas State Troopers in connection with a
traffic stop where he insisted that the State’s driver license’s requirement was unconstitu-
tional, and that he had an absolute right to drive on the roads of Texas without a license.
See Dkt. No. 1 in Valencia. While the undersigned’s FCR recommending dismissal of that
action was pending, Van Horne filed Jones, claiming that a different set of public officials,

this time those associated with state court, violated his rights for prosecuting him for
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driving without a license. See Dkt. No. 1 in Jones. And within 8 months of that case being
dismissed by this Court, Van Horne filed two cases in quick succession, the instant case
and Dean. These most recent cases similarly have their genesis in a duly authorized Texas
peace officer having the audacity to issue Van Horne a traffic citation for not having a
driver’s license. See Dkt. No. 1; Dkt. No. 1 in Dean.

When Van Horne insists that he meets the purposes of the IFP statute because “there
are quite a bit of cases that I filed — and plan to file” and that “[t]here is no way that I could
pay for all those at this time[,]” these are the cases he is referring to. Id. af 65. And he
intends to file more lawsuits along the same lihes. Thus, it is not Van Horne’s indigency
that prevents him from paying the filing fee, it is the number of lawsuits he insists on filing
despite this Court telling him that his theories are frivolous.

But the serial filing of lawsuits, particularly those indisputably without a legal basis,
was never the situation the IFP statute was intended to address. As explained above, the
IFP statue was not intended to incentivize the filing of multiple frivolous lawsuits. Denton,
504 U.S. at 31. One purpose of the filing fee is to cause potential litigants to pause and
genuinely consider whether their claim has merit before incurring the fee. Here, despite
this Court making clear that Van Horne’s legal premise that he is not subject to state law is
meritless, he remains undeterred and plans to fight on, at the public’s expense. As the Su-
preme Court has observed: “We know of few more appropriate occasions for use of a

court’s discretion than one in which a litigant, asking that the public pay costs of his litiga-

tion, either carelessly or wilfully and stubbornly endeavors to saddle the public with wholly

uncalled-for expense.” Adkins, 335 U.S. at 337.
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Each of Van Horne’s lawsuits to date appear to share a common quixotic and mis-
guided mission to establish that Texas’s motor vehicle laws do not apply to him. But Van
Horne’s claim that he cannot afford to pay the filing fee in this case must be seen for what
it is: an effort to shoulder the public with paying the filing fees in a series of cases, each of
which thus far rests on indisputably meritless contentions. The Court should neither aid
him in that pursuit nor tolerate his filing of dubious claims of indigency.

The undersigned wishes to reemphasize what was said at the hearing: None of the

observations above are meant to cast aspersions on Van Horne’s faith and the sincerity of

his beliefs. Rather, it is Van Horne’s omissions, questionable representations, and unper-

suasive explanations the undersigned focuses on here.

V. FINDINGS OF FACT

After careful consideration of Van Horne’s IFP application, his testimony at the
hearing of January 10, 2024, and his demeanor at that hearing, the undersigned makes the
following findings based on a preponderance of the evidence:

A.  Van Horne’s IFP allegations concerning the property owned by him and his
wife, and the value of that property, are untrue.

B. Van Horne’s IFP allegations concerning the average monthly expenses of he
and his wife are untrue.

C. Van Horne’s allegations concerning the scope of expenses that are paid for
by his society, and that he receives no gifts beyond room, board, and a $300 utility credit,

are untrue.
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D.  Van Homne’s allegations concerning his knowledge and involvement in the
finances of the childcare center and private school are untrue.

E. Van Horne’s allegation that he has no legal residence is untrue.

F. Van Horne’s January 10 testimony was evasive and untrue in several material
respects pertaining to his financial ability to pay this Court’s filing fees while still providing
for his family.

The undersigned stops short of finding untrue Van Horne’s allegation that his wife
earns only $1,200 per month as the Director of the childcare center. But it is clear to the
undersigned, based again on a preponderance, that Van Horne has the authority or other
influence to increase his wife’s salary, but chooses not to for reasons that remain unex-
plained. These reasons likely include qualifying for IFP status in state and federal court.

VI. RECOMMENDATIONS AND CONCLUSIONS

For the reasons explained above, the undersigned recommends the Court dismiss

this action under § 1915(e)(2)(A). If the Court adopts this recommendation, the under-

signed also finds that Van Horne’s omissions and evasive answers constitute bad faith, ma-
nipulative tactics, or litigiousness such that the dismissal should be with prejudice. In the
alternative, the undersigned recommends that the Court revoke Van Horne’s IFP status and

require him to pay the $402 filing fee within a reasonable time.’

® Van Horne filed an identical IFP application to the one here in Dean. See Dkt. No. 4 in that case. The
findings and recommendations above apply equally to Van Horne’s allegations in that case. Thus, the un-
dersigned will enter a separate FCR in Dean recommending dismissal of that case on the same basis as
here.
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VIL RIGHT TO OBJECT

A copy of these Findings, Conclusions, and Recommendations shall be served on
all parties in the manner provided by law. Any party who objects to any part of these Find-
ings, Conclusions, and Recommendations must file specific written objections within four-
teen days after being served with a copy. See 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b).
To be specific, an objection must identify the specific finding or recommendation to which
the objection is made, state the basis for the objection, and specify the place in the magis-
trate judge’s Findings, Conclusions, and Recommendations where the disputed determina-
tion is found. An objection that merely incorporates by reference or refers to the briéﬁng
before the magistrate judge is not specific. Failure to file specific written objections will
bar the aggrieved party from appealing the factual findings and legal conclusions of the
magistrate judge that are accepted or adopted by the district court, except upon grounds of
plain error. See Douglass v. United Servs. Auto. Ass’n, 79 F.3d 1415, 1417 (5th Cir. 1996).

ORDERED this 18th day of April 2024.

SR

JOHN R. PARKER
UNITED STATES MAGISTRATE JUDGE
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Clerk’s Office.




