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Smith v. Hochul

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT |

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION TO A
SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS GOVERNED BY
FEDERAL RULE OF APPELLATE PROCEDURE 32.1 AND THIS COURT’S LOCAL RULE 32.1.1. WHEN
CITING A SUMMARY ORDER IN A DOCUMENT FILED WITH THIS COURT, A PARTY MUST CITE
EITHER THE FEDERAL APPENDIX OR AN ELECTRONIC DATABASE (WITH THE NOTATION
“SUMMARY ORDER”). A PARTY CITING A SUMMARY ORDER MUST SERVE A COPY OF IT ON .
ANY PARTY NOT REPRESENTED BY COUNSEL.

At a stated term of the United States Court of Appeals for the Second Circuit, held
at the Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New -
York, on the 31+t day of October, two thousand twenty-four.

PRESENT: .

RICHARD C. WESLEY,

DENNY CHIN,

MARIA ARAUJO KAHN,
Circuit Judges.

Ken Smith,
Plaintiff-Appellant,
V. N |
Kathy Hochul, Governor of New York,
Daniel F. Martuscello, Commissioner of

DOCCS, Molly Wasow Park, Commissioner
of DSS/DHS,
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Defendﬁnts—Appellees.*

FOR PLAINTIFEF-APPELLANT: | Ken Smith, pro se, Malone, NY. "

FOR DEFENDANTS-APPELLEES: ' No appearahce.

-~

Appeal from a judgment of the United States District Court for the Northern

‘District of New York (Anne M. Nardacdi, J.).

\

UPON DUE CONSIbERATION,' IT IS HEREBY ORDERED, AD]UDGED,_

AND DECREED that the judgment is AFFIRMED.
| Plaintiff Ken Smith,v presentlsr incarcerated in New York and proceedling pro se,
brought a42US.C. § 1983 complaint alleging that a prisoner éounseior informed him he
would Be subject to ’Fhe residency restrictions of New York’s Sexual Assault Reform Act

’ (’}SARA”), N.Y. Exec. Lawv§ 259-c(14), upon his eventual release on parolé. Contending

that the residency restrictions often substantially delay the post-parolé release of indigent

defendants from New York City,! Smith challenged the sources of delay as unlawful. He

" The Clerk of Court is respectfully directed to amend the caption as set forth above.

1 As relevant here, SARA restricts certain offenders from residing within 1,000 feet of a
school upon release from custody. Because many New York City homeless shelters fall within
the excluded zone, the New York State Department of Corrections and Community Supervision
maintains a waiting list for inmates seeking SARA-compliant shelter beds. See generally People ex
rel. Johnson v. Superintendent, Adirondack Corr. Facility, 36 N.Y.3d 187 (2020) (descrlbmg SARA and
the waiting list). \ -
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sought damages from the named defendants—thé Governor of New York, and the
commissioners of both New York State’s Department of Corrections and Community
Supervision and New York City’s Department of Social Services—as well as injunctivej
relief. |

Significantly, Smith did not allege that he had Been péfoled, or £hat he was
| cufrently subject to the restrictions, as he Will not be parole-eligible untilrFebruar'y 2025.
Instead,vhe based his claim on the likelihood that he would at some point be granted
paro}e and required to wait for a shelter bed.

Because Smith filed in forma pauperis and sought redress from a government

.employee, the district court screened the complaint, see 28 U.S.C. §§ 1915(e)(2)(B), .

1915A(a), and dismissed it without prejudice for lack of standing and as unripe. The
court emphasized that the d;smissal was wi’;hout prejudice to Smith’s ﬁﬁng of a new
action when he can establish standing and ripeness. Smith appéaled. We assume the
reader’s familiarity with the rémaining facts, pr’ocedutal !posture, and iséues, to which we
refer only as necessary to éx‘plain our décision.

We have reviewed the coﬁiplaint_and conducted de no'vo review, see BMG Monroe
I, LLC v. Vill. of Monroe, 93 F.4th 595, 600 (2d Cir. 2024), and we affirm for substantially -
the same grouﬁds identified by the district coﬁrf, We add only a few comments of our

own.
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First, a plaintiff bears the burden of demonstrating Article Il standing for all forms

of relief. Summersv. Earth Island Inst., 555 U.S. 488, 493 (2009). But Smith’s damages claim

_is based on harm that has not yét occurred, and a “mere risk of future harm” does not-
confer standing to bring a damageé claim absent a separate, concrete ha;m. TransUnion
LLCv. Ramirez, 594 U.S. 413, 435-37 (2021). Smith alleged suffering from anxiety and loss
of hope caused by knowing he r_hight be subject to the restrictions. But a prisoner |
generélly may not bﬁng a federal iawsﬁif fo;' emotional injurigs suffevr.ed in custody
absent a prior showing of physiéal injury. See42U.S.C. § 1997e(e); Liner v. Goord, 196 F.3d
132, 134 (2d Cir. 1999). | |

Second, regarding injunctive relief, we liberally construe Smith?s submissions as
alle’ging that he falls into the category of offenders subject to SARA’s residency
restrictions.- See Triestman v. Fed. Buréaﬁ of Prisons, 470 F.3d 471, 475 (2d Cif. 2006) (per
curiam)l.2 But he has not been granted parple and may nét be paréléd in the near future.

Accordingly, we agree with the district court that his claim is premature at this time. See

2 The complaint does not state plainly that Smith is actually a covered offender, and he
provides sparse information about his offense—an omission of some significance, because the
residency restrictions apply only to inmates serving a sentence for “various enumerated sex
offenses, when the victim of the offense was under the age of 18 at the time of the offenseor . ..
the defendant has been designated a level three sex offender.” Johnson, 36 N.Y.3d at 196 (citing
N.Y. Exec. Law § 259-c(14)). Smith appears to be serving a sentence on at least one enumerated
offense, but does not plead whether he is a level three sex offender or that his victim was a minor.
Nevertheless, we infer from the information allegedly provided by the prison counselor that he
will be covered by SARA. ' '
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Nat'l Org. for Marriage, Inc. v. Walsh, 714 F.3d 682, 687-92 (2d Cir. 2013) (discussing factors

relevant to constitutional and prudentiall ripeness).

Because we afficm, we leave in plac_e' the distfict coﬁrt’s detérmination that Smith
may bring a renewed action if he finds himself subjccted to (or on the verge of being
subjected to) tl<1e SARA residency restrictions in the future. We do not decide at this time,
however, whether that claim would be cognizab*e under 42 U.S.C. § 1983, in whole or 1n
part, or whether it instead should be raised via a petition for a writ of‘ habeas corpus.

We have considered Smith’s remaining arguments and conclude they are without
mcrit. Accordingly, we AFFIRM the judgment of the bdistrict court. |

FOR THE COURT:
Catherine O’'Hagan Wolfe, Clerk of Court
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| UNITED STATES DISTRICT COURT S
' JRT - N.D. OF N.Y.
NORTHERN DISTRICT OF NEW YORK U.S. DISTRICT COURT - N.D. 0

KEN SMITH, | o | FEB 072024

Plaintiff, = AT 0'CLOCK
Jofi M. Domura) B CNpCtst 3
(AMN/TWD)

KATHLEEN C. HOCHUL, et al.,

- Defendants. -

| APPEARANCES:

KEN.SMITH

Plaintiff pro se

00-A-3811

Adirondack Correctional Facility
Box 110 .

Ray Brook, NY 12977

ANNE M. NARDACCI »
United States District Judge

DECISION AND ORDER

INTRODUC;I'ION |

This action was commenced on or about November 7, 2023, in the Unitgd States
District Court for the Southern District of New York ("Southern District") by pro se piaintiff Ken
Smith ("plaintiff"), an inmate currently in the custody of the New York State Department of
Correctiéns and Community Supervision ("DOCCS") at Adirondack Correctional Facility |
("Adirondéck.C.F."). Dkt. No. 1 ("Compl."). | -

On November 8, 2023, Chief United States District Judge Laura Taylor Swain

transferred this matter to this District because all of the facts giving rise to plaintiff's claims

1




oec'urred"i.n EssexCounty wf‘hich is located in this District. DKt No. 4. Upon r'e'ceiﬁpt of the
- 'transffer,'thie Court iesqed ari Order administratively closing this action due to plaintiff's failure
to comply W|th the fling fes requirements. Dkt. No. 6. On December 13, 2023, plaintif filed
a metion to'pr"ééééd in forma pauperie ("IFP"). Dkt. No. 7 ("IFP Application").
rl. IFP APPLICATICN

- "28 U.S.C. § 1915 permits an indigent litigant to commence an action in a federal
court without prepaymentof the filing fee thatwouldordlnarllybe charged" Cash v
Bernvstein, No. 09;CV-19272, 2016 WL 5185047; at*1 (S.D.N.Y. Oct. 26, 2010)." "Although
an indigent, incarcerated individual need not pr'epxay the filing fee at the time of filing, he must
eubsequent!y play'the fee, to the extent he is able to do so, through periodic witndrawals from
his inmate accounts." /d. (citing 28 U.S.C. §l 1915(b) and Ha'rris v. City of New Ygrk, 607
F.3d 18, 21 (2d Cir. 2010)). B | | . |

Upon review of plaintiff's IFP Applicetion, the Court finds tha'r plaintiff has

demonstrated sufficient economic need and filed the inmate authorization form required in
the Northern District of New York. Dkt. No. 3. Plaintiff's IFP Application (Dkt_. No. 7) is

granted.

i SUFFICIENCY OF THE COMPLAINT

A. Standard of Review -

Having found that plaintiff meets the financial criteria for commencing this action IFP

' Section 1915(g) prohibits a prisoner from proceeding IFP where, absent a showing of "imminent
danger of serious physical injury," a prisoner has filed three or more actions that were subsequently dismissed
as frivolous, malicious, or failing to state a claim upon which relief may be granted. See 28 U.S.C. § 1915(g).
The Court has reviewed plaintiff's litigation history on the Federal Judiciary's Public Access to Court Electronic
Records ("PACER") Service. See http://pacer.uspci.uscourts.gov. It does not-appear from that review that

plaintiff had accumulated three strikes for purposes of 28 U.S.C. § 1915(g) as of the date this action was
commenced. ' _ ,



http://pacer.uspci.uscourts.gov

|l and because plaintiff seeks relief from an officer or employee of a governmental entity, the
Court must consider the sufficiency df the allegatidns set forth in the complaint in light ef 28

U.s.C. .§§ 1915(e) and 1915A. Sect‘ion 1915(e) of Title 28 of the United States Code directs
that, when a plaintiff seeke to proceed iln forma pauperis, "the court shall dismiss the ease at
'any time if the court determines that — . . . (B) the action . . . (i) is frivolous or malicious; (i)
fa.ils tostate a cla'i_m on vwhich relief may be granted; or (iii) seeks moneta;y relief against a
de‘fendantwho is immune from such relief."'_' 2}8,U_.S.C._i§ 1915(e)(2)(B).2.

Similarly, under 28 U.S.C. § 1915A, a court muSt review any "complaintin a ci\)il
action in which a prisoner seeks redress from a govemmental entity or officer or employe'e of
a governmental entity" and must "identify cognizable claims or dismiss the complaint', 'dr any
port'ion of the complaint, if the complaint . . . is frivolous, malicious, onl faibls to state a claim
upon: which relief may be granted; or . . . seeks monetary relief from a defendant Who is
immune from such relief." 28 U.S.vC. § 1915A(b).

Additionally, whed reviewing a complaint, the Court may also look to the Federal Rules
1 of Civil F’rocedure. Rule 8 of the Federal Rules of Civil Proeedure provides that a pleadihg
which Asets forth a claim for felief shall contain, inter alia, "a short and plain statement of the
clarm showmg that the pleader is entitled to rellef " See Fed R C|v P 8(a)(2) The purpose
of Rule 8 "IS/ to‘ give fair notice of the clalm belng asserted SO as to permlt the adverse party

the opportunity to file a responsive answer, prepare an adequate defense and determme

whether the doctrine of res judicata is applicable.”" Hudson v. Artuz, No. 95 Civ. 4768, 1998

WL 832708, at *1 (S.D.N.Y. Nov. 30, 1998) (quoting Powell V. Marine Midland Bank, No. 95-

? To determine whether an action is frivolous, a court must look to see whether the complaint "lacks an |
arguable basis either in law or in fact." Neitzke v. Williams, 490 U.S. 319, 325 (1989). ,
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| cv-0063 (TIM), 162 F.R.D. 15, 16 (N.D.N.Y. June 23, 1995) (ther citations omi"tted)).

A court should not dlsmlss a complalnt if the plaintiff has stated "enough facts to state

a claim to rellef that is pIaUS|ble on |ts face." Bell Atl. Corp v. Twombly, 550 U.S. 544, 570

(2007). A claim has facial plaUsibil_ity when the plaintiff pleads factual content that allows the

court to draw the reas_onable inference that the defendant is liable for the misconduct

alleged.” AshCroftv Igbal, 556 U.S. 662, 678 (2009). While'the court should construe the

A
o eder ., S

i 'factual allegatlons in the Ilght most favorable to the plalntrff "the tenet that a court must
a"ccept as true all of the allegations con’tained ina com plaint is inapplicable to IegaIA |
conclusions." Id. "Threadbare recitals of the elements of a cause of action, supported by
mere conclusory statements do not sufflce " Id: (citing Twombly, 550 U.S. at 555) Rule 8
"demands more than an unadorned, the defendant-unlawfully-harmed-me accusatlon "ld.
Thus a pleading that contains only allegations which "are so vague as to fail to give the
defendants adequate notice of the claims against them" is subject to dismissal. Sheehy v
Brown, 335 F. App'x 102, 104 (2d Cir. 2009).
| The Court will construe the allegations in the complaint with the utmost Ieniency. See
e.g., Haines v. Kerner, 404 U.S. 519, 520 (1972) (holding that a pro se litigant's complaint is
“'to be held "to less-stringent standa/rdsv‘,than.,tormal. pleadings .._dtafied_ by lawyers."). .
B. Summary of the Complaint /

In July 2023, during a pre-parcte interview, plaintiff's Offender Rehabilitation
Coordinator ("ORC")? informed him about a "pollcy" enacted by DOCCS and the Department

of Homeless Serwces ("DHS"). Compl. at 22, Pursuant to that "pollcy,?' paroled inmates are

1

% The complaint does not contain the name of the ORCV and the ORC is not listed as a defendant herein.




placed on a wait list for admnssuon lnto New York City area "SARA—compllant"4 homeless
shelters. /d. at 8, 20. Plaintiff was advused that DHS sets asude only ten beds per month for
DOCCS at four SARA-compliant shelters. _Id. As a result, "hundreds” of inmates are
currently on the wait list and‘plé_inti'ff can expect to wait two to t_hr__ee years for placement. /d.
at 16, 18, 20. Other convicted felons are not subject to the same "policy." Compl. at 11. |
The complaint aléo includes allegations related to the "statute” prohibitjng sex
offenders fro,rh "knowingly ;en_terirjg a pub_li_gly accessiple area w;-thfn 1,00_0 'feet of a séﬁobl br
public park."® Combl. at 9-10. F’Iéintiff argueé’that éonvicted sex offenders, who are
indi:gvéﬁt, "canﬁo't return to their family's residevnce_or their community" due to "residence
restr_idtio‘ns" enforced by the governmeht. Id. at 11. Moreover, plaintiff claims tha’; this |
statute infringes upon plaintiff's due process rights and‘his right to participate in "super
Tuesday" or "general electic_m_s" b.ecause'he cannot access voting machines thgt are 1,',000

feet from "school grounds." /d. at 12-13.

'Pl_aintiff'claims he has "lost hope" due to the policy and statute. Compl. at 22. .

Construed liberally,® the complaint contains Fourteenth Amendment due process and

“ "[A]ll social service districts are reqwred by statute, regulation and dlrectrve to arrange temporary
housing assistance for eligible homeless: individuals; mcludmg those who are seX offenders.” See 9 NYCRR §

8002.7(d)(3).

% The Sexual Assault Reform Act ("SARA") prohibits sex offenders from entering into or upon and living
within 1 ,000 feet of a school. See N.Y. Exec. Law § 259- c(14)

L The Court is mindful of the Second Circuit's mstructlon that a pleadmg by a pro se litigant must be
construed liberally and interpreted to raise the strongest arguments that it suggests. See, e.g., Sealed Plaintiff.v.
Sealed Defendant, 537 F.3d 185, 191 (2d Cir. 2008) ("On occasions too numerous to count, we have reminded
district courts” that a pro se plaintiff's pleadings must be construed liberally); Phillips v. Girdich, 408 F.3d 124,
130 (2d Cir. 2005) ("We leave it for the district court to determine what other claims, if any, [plaintiff] has raised.
In so doing, the court's imagination should be limited only by [plaintiff's] factual allegations, not by the legal
claims set out in his pleadings."); Burgos v. Hopkins, 14 F.3d 787, 790 (2d Cir. 1994) ("[W]e read [a pro se
litigant's] supporting papers liberally, and will interpret them to raise the strongest arguments that they suggest.”).
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equal protection claims against defendanits Governor Kathleen C. Hochul ("Hochul"), DOCCS
Commissioner Daniel F. Martuscello, 11l ("I\"/Iart‘uscello"),'and DSS/DHS Commissioner Molly

Wasow Park ("Park"). See Compl. at 5, 25. Plaintiff seeks monetary damages and

vi'njunctive relief. Id. at 20-22. For a more complete statement of plaintiff's claims, reference

is made to the complaint.
IV.  ANALYSIS
Plaintiff seeks relief pursuant to Section 1 983 WhICh establlshesa cause of Vaﬂct.i‘on.»for
"'the deprivation of any rights, privileges, or immunities secured by the Constitution and laws'
of the United States." Wilder v. Virginia Hosp. Ass'n, 496 U.S. 498, 508 (1990)); see also
1| Myers v. Wollowitz, No. 95-CV-0272, 1995 WL 236245, at *2 (N.D.N.Y. Apr. 10, 1995)
(McAvoy, C.J.) (finding that "[Section] 1983 is the vehicle by which individuals may seek
|| redress for alleged violations of their constitutional rights"). "Section 1983 itself creates no. -
substantive rights, [but] . . . onIy a procedure for redress for the deprivation of rights
established elsewhere." Sykes v. .James, 13 F.3d 515, 519 (2d Cir. 1993). In order to |
haintain a Section'1983 actid)n a plaintiff must‘ allege two essential elements. First, "the
conduct complamed of must have been committed by a person acting under color of state
law." P/tchellv Ca/lan 13 F.3d 545 547 (2d Cir. 1994) Second, "the conduct complamed of
must have deprived a person of rights, privileges or immunities secured by the Constitution
or laws of the United States." Id. |
"Perscnal involvement of defendants in alleged constitutional deprivations is a
prerequisite to an award of 'damages_under [Section] 1983." Wright v. Smith, 21 F.3d 496,

501-(2d Cir. 1994). As the Supreme Court has noted, a defendant may only be held -




accountable for his éc;tions under Section 1983. See Iqba‘lf 556 US at 683 (-"[P]eti_ti‘ohers _
canno{ be held liablle unless théy themselves acted on account of a constitutionally prdtected |
characteristic.”). o

In order tol,prevail on a Secﬁon 1983 causé of actic_)n,again'st an individual, a plaintiff .
must show "a tangible connection between fhe acts of a defendant and the injuries sdfferéd."-
Bass v. Jackson, 790 F.2d 260, 263 (2d Cir. 1986). This is true even for super\/isdry officials.
See Tangreti v. -Baqhmann, 983 F._.3d.\'609, ,6'1-8 (2d -C‘i.r.r2020) ("There is.no..épecial rﬁ_le for

supervisor liability."). "[A] plaintiff must plead and prove 'that each.Government-dfficial L

defendant, [including supervisors,] through the official's own individual actions, has violated

the"COnstitution.' Id. (quoting Igbal, 556 US at 676)

- Before assessing the merits of p’laintiff'\s daims,.the Court must‘address‘ its poWer‘to
hea'ri-those'cléim.s. See Arbaugh v. Y&H Corp., 546 U.S. 500,'514 (2006) ("[Clourts". . . have |
an independent obligation to determine whether sﬁbject—ma_tter jur-is‘di_ctioh} exists, e\)én in the
absence-of a challenge from any party.") (citation 6m_itted)‘.} "If the court determines atany -
timg that it lacks subject-matter.jlhrisdiction,_' the court must dismiss the ‘a.c:tion." Fed. R. Civ.
P. ;12(h)(3)., "The [Federal court's] judicial power exists only to redréss o_r_o_thérwise to protect’
against injury to the complaining party, evgpﬁtbqugh:t'he_cou_rt'sﬁjgd__gmeﬂ_n(t» may. benefit others
.collate“ra‘lly.'. Afédéral bourt's jurisdicﬁon ihérefore can be inVoked only when th_e p‘iainfiff
himself has suffered some threatened or actual injury resulting from the putatively illegal
action . ..." Warth v. Seldin, 422 U.S. 490, 499 (1975) (internal —quotatikon _matks omiited).

Thus to demonstrafe standing, "a pIai_ntiff must allege injury that is ‘concrete and

particularized," and 'actual or im minent, not conjectural or hypothetical.'" Lujan v..Defen‘ders




of Wildlife, 504 U.S. 555, 560 (1992) (quotations omitted). "[S]tanding . . - must exist at the
COmme'hcémeht of the litigation," and plaintiff must "allege facts that affi"rmAatively.arlld
plausibly suggest thét [he or she] has standing to sue.” Carter v, Healtthrt Techs., LLC,
822 FQ|3d 47, 55 (2d Cir. 2016). | '

Further, "[a] claim is not ripe for édjﬁdication if it rests upon contingent future events
that may not occur as anticipated, or indeed may not-dc‘cur atall." Texas v. United States,
523 U.'"S."é‘%', 300 (1§'98) (qﬁgfatibns omifted)‘. The burpbsé.df the 'ripenéssndﬁoctrine is to
prevent the "premature adjudication of issues that may never arise." Cobke V. Gen.
Dynamics Corp., No. 3:95 CV 31 and No. 3:95 CV 1_70, 1998 WL 696013, at *1 .(D.'Conn-. .
Sept. 11, 1998); see also Thomés v. City of New York, 143 F.3d 31, 34 (2d Cir.1998) ("[Aln
|| Article 11l court cannot entertain a claim which is based upon contfngent future events that
hay not occur as anticipated, or indeed may not bccur at all." (internal quotation marks and
citations omitfed)). Beca_use the ripeness doctrine derives from Article Il limitations on -
judicial power, the court may raise the issue suavsponte. Reno v. Catholic Soc. Servs., Inc .,
o509 U.S. 43, 58 n. 18 (1993). "[W]hen resolution of an issQe turns on whether there are -.
nebulous future' events so cohfingjent in nature that there is no ‘certainty they will ever occur,
the case is not ripe for adjudication.” Thomas, 143 F.3d at 34 (internal quotation marks and

citations omitted). _

In this matter, plaintiff is in DOCCS' custody at Adirondack C.F. Compl. at 1. Plaintiff

is not eligible for pa‘role/until Februaryl 2025. See NYS DOCS Inmate Locator Website, - -
available at http://nysdocs!ookhp.docs.state.ny..us (last visited Jan. 19, 2024). The conditions

of plaintiff's parole, assuming he can establish that he is entitled to parole, are unknown at
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this time. .See M_ar_one \_/..Gr‘eene Cnty. Prob. Dep't, No. '1.:108',CV‘658 (LEK/R_FT),;:ZOO'E-B WL
4693196, at *2 (N.D.N.Y. Oct. 22, 2008). Essentially, plal_ntiff’_s constitutional claims are
based upon plaintiff's fears related to his hypothetlcal_ parole conditions "at some
indeterminate point in the future[.]" Birch v. :Vincent, 368 F.Supp. 532, 534 (S.D.N.Y. 1974l
(dismissing the plaintiff's claims involving his fears related to a "hypothetical appearance'

\

before the parole board" on the doctrine of ripeness).

- Consequently, plaintiff's constitutional challenges to presumed consequences of the

wait list and SARA do not preslent an Article Ill case or Controversy and are not ripe for

judicﬁial review. See Marone, 2008 WL 4693196, at *2 (holding that constitutional claims by

the plamtlff who was not eligible for parole for two years related to the consequences of.
presumed demed partrcrpatlon in work release and parole programs was not ripe forjudlmal
review as he had not "yet endured any of the i 1njur|es he identifies will befall him.' )
Accordlngly, plaintiff's constltutlonal claims are dismissed for failure to state a claim.

- . 'Ordinarily, a court should not dismiss a complar_nt filed by a pro se-Iltrgant:WIthodt.
|| granting leave to amend at least once "when a liberal reading of the complaint gives any '
indication that a valid claim might be stated." Branum V. C/ark 927 F.2d 698, 7l)4-05 (2d Cir.
19‘91) see a/so Fed R. CIV P 15( ) ("The court should freely glve leave when Justlce SO
requrres "). However, "a dlstnct court may deny [a prose plaintiff] Ieave to amend when
amendment would be futlle." Boddie v. New York State DIV. of Parole, No. 08-CV-911, 2009.
WL 1033786, at *5 (E.D.N.Y. Apr. 17, 2609) '(citation/s omitted). | |

In thi}s matter, because plaintiff lacks standing'and the matter is not ripe, an

amendment would be futile. See Schaut v. D.H.H.S., No. 6:14-CV-0910 (TJM), 2015 WL




4391277, at *8 (N.D.N.Y. July 14, 2015); see also Fernandea v. California Corr. Health Care 5
Servs., No.. 2:16-CV-1:41 1, 2016'W_L 3549621, at *4 (E.D. Cal. June 30, 2016) (refusing to
proyide leave to amerid :whére the plaintiff lacked standing'and asserted only speculative
iniuries); see also Kelly v. Herbst, No. CV-12-27,"2012 WL 3647428, at *3 (D. Mont. May 10,

2012) (reasoninvg that the plaintiff could not cure the standing and ripeness deficiencies by

| amendment), repon‘ and recommendat/on adopted 2012 WL 3647483 (D. Mont. Aug 23

2012)
V. ©° CONCLUSION

WHEREFORE, it is hereby

ORDERED that plaintiff's lFFi Application (Dkt. No. 7) is GRANTED;® and it is further

O'RDERED that plaintiff's complaint is dismissed witiiout leave to amend; and it‘is'.
furiher | o

- ORDERED thai the Clerk of the Court shall serve a eopy of this Decision -"a'nd'O'rder,

on plaintiff in accordanee with the Local Rules of Practice.

IT IS SO ORDERED.

Date: February 7, 2024 OUVVV\L/I/V}« ﬁmm

Albany, NY 7 Anne M. Nardacci
' . ) U.S. District Judge

7 Dlsmlssal is without Ieave to amend, but aiso without prejudlce fo a new action being commenced if
and when plalntlff can establish standing and rlpeness

® Although his IFP Appl|cat|on has been granted, plaintiff will still be required to pay fees that he may -
incur in this action, including copying and/or witness fees.
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' Additional material

from this filing is

available in the
Clerk’s Office.




