


Amendment 5 Criminal actions—Provisions concerning—Due process of law
and just compensation clauses.

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just
compensation.
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Amendment 6 Rights of the accused.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.
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Amendment 14

Sec. 1. [Citizens of the United States.] All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life, liberty,
or property, without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.
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§ 1621. Perjury generally

Whoever—

(1) having taken an oath before a competent tribunal, officer, or person, in any case in
which a law of the United States authorizes an oath to be administered, that he will testify,
declare, depose, or certify truly, or that any written testimony, declaration, deposition, or
certificate by him subscribed, is true, willfully and contrary to such oath states or subscribes any
material matter which he does not believe to be true; or

(2) in any declaration, certificate, verification, or statement under penalty of perjury as
permitted under section 1746 of title 28, United States Code, willfully subscribes as true any
material matter which he does not believe to be true;

is guilty of perjury and shall, except as otherwise expressly provided by law, be fined under
this title or imprisoned not more than five years, or both. This section is applicable whether the
statement or subscription is made within or without the United States.
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§ 1623. False declarations before grand jury or court

(a) Whoever under oath (or in any declaration, certificate, verification, or statement under
penalty of perjury as permitted under section 1746 of title 28, United States Code) in any
proceeding before or ancillary to any court or grand jury of the United States knowingly makes
any false material declaration or makes or uses any other information, including any book, paper,
document, record, recording, or other material, knowing the same to contain any false material
declaration, shall be fined under this title or imprisoned not more than five years, or, if such
proceedings are before or ancillary to the Foreign Intelligence Surveillance Court or the Foreign
Intelligence Surveillance Court of Review established by section 103 of the Foreign Intelligence
Surveillance Act of 1978 (50 U.S.C. 1803), imprisoned not more than ten years or both.

(b) This section is applicable whether the conduct occurred within or without the United
States.

(¢) An indictment or information for violation of this section alleging that, in any proceedings
before or ancillary to any court or grand jury of the United States, the defendant under oath has
knowingly made two or more declarations, which are inconsistent to the degree that one of them .
is necessarily false, need not specify which declaration is false if—

(1) each declaration was material to the point in question, and

(2) each declaration was made within -the: perlod of. the statute of limitations for the
offense charged under this section. :

In any prosecution under this section, the fa151ty of a declaratlon set forth in the indictment or
information shall be established sufficient for conviction by proof that the defendant while under
oath made irreconcilably contradictory declarations material to the point in question in any
proceeding before or ancillary to any court or grand jury. It shall be a defense to an indictment or
information made pursuant to the first sentence of this subsection that the defendant at the time he
made each declaration believed the declaration was true.

(d) Where, in the same continuous court or grand jury proceeding in which a declaration is
made, the person making the declaration admits such declaration to be false, such admission shall
bar prosecution under this section if, at the time the admission is made, the declaration has not
substantially affected the proceeding, or it has not become manifest that such falsity has been or
will be exposed.

(e) Proof beyond a reasonable doubt under this section is sufficient for conviction. It shall not
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§ 4241. Determination of mental competency to stand trial or to undergo
postrelease proceedings

(a) Motion to determine competency of defendant. At any time after the commencement
of a prosecution for an offense and prior to the sentencing of the defendant, or at any time after
the commencement of probation or supervised release and prior to the completion of the sentence,
the defendant or the attorney for the Government may file a motion for a hearing to determine the
mental competency of the defendant. The court shall grant the motion, or shall order such a
hearing on its own motion, if there is reasonable cause to believe that the defendant may presently
be suffering from a mental disease or defect rendering him mentally incompetent to the extent that
he is unable to understand the nature and consequences of the proceedings against him or to assist
properly in his defense.

(b) Psychiatric or psychological examination and report. Prior to the date of the hearing,
the court may order that a psychiatric or psychological examination of the defendant be
conducted, and that a psychiatric or psychological report be filed with the court, pursuant to the
provisions of section 4247(b) and (c) [18 USCS § 4247(b) and (c)].

(c) Hearmg The hearing shall be conducted pursuant to the prov151ons of section 4247(d)

[18 USCS § 4247(d)]. o—

(d) Determination and disposition. I;i after the Eearing, the court finds by a preponderance
of the evidence that the defendant is presently suffering from a mental disease or defect rendering
him mentally incompetent to the extent that he is ‘unable to understand the nature and
consequences of the proceedings agamst him or to assist properly in his defense, the court shall

commit the defendant to the custody of the Attorney General. The Attorney General shall
hospitalize the defendant for treatment in a suitable faolhty—

(1) for such a reasonable perlod of time, not to exceed four months, as is necessary to
determine whether there is a substantial probability that in the foreseeable future he will attain the
capacity to permit the proceedings to go forward; and

(2) for an addmonal reasonable period of time until—

(A) hlS mental condltlon is so unproved that tr1al may proceed, if the court finds
that there is a substantial probability that within such additional period of time he will attain the
capacity to permit the proceedings to go forward; or

(B) the pending charges against him are disposed of according to law;
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(d) Hearing. At a hearing ordered pursuant to this chapter [18 USCS §§ 4241 et seq.] the
person whose mental condition is the subject of the hearing shall be represented by counsel and, if

he is financially unable to obtain adequate representation, counsel shall be appointed for him
pursuant to section 3006A [18 UM Berson shall be afforded an oggonunj;;/ to
;ﬁﬁ% to Bresent ﬁﬂdiﬂﬁﬁ (o] subRoena witnesses on nis oehall, and to confront and
cross-examine witnesses who appear at the hearing.

R
(e) Periodic report and information requirements.

(1) The director of the facility in which a person is committed pursuant to—
(A) section 4241 [18 USCS § 4241] shall prepare semiannual reports; or

(B) section 4243, 4244, 4245, 4246, or 4248 [18 USCS § 4243, 4244, 4245,
4246, or 4248] shall prepare annual reports concerning the mental condition of the person and
containing recommendations concerning the need for his continued commitment. The reports shall
be submitted to the court that ordered the person’s commitment to the facility and copies of the
reports shall be submitted to such other persons as the court may direct. A copy of each such
report concerning a person committed after the beginning of a prosecution of that person for
violation of section 871, 879, or 1751 of this title [18 USCS § 871, 879, or 1751] shall be
submitted to the Director of the United States Secret Service. Except with the prior approval of
the court, -the Secret Service shall not use or disclose the information in these copies for any
purpose other than carrylng out protectne dutles under section 3056(a) of this title [18 USCS §
2056(a)] -

(2) The dlrector of the facﬂlty in Wthh a person is committed pursuant to section 4241,
4243, 4244, 4245, 4246, or 4248 [18 USCS § 4241, 4243, 4244, 4245, 4246, or 4248] shall
inform such person of any rehabilitation programs that are available for persons committed in that
facility.

(f) Videotape record. Upon written request of defense counsel, the court may order a
videotape record made of the defendant’s testimony or interview upon which the periodic report
is based pursuant to subsection (€). Such videotape record shall be submitted to the court along
with the periodic report. .

(2) Habeas corpus ummpalred Nothing contamed in section 4243, 4246, or 4248 [18
USCS § 4243, 4246, or 4248] precludes a person who 1 is committed under either of such sections
from establishing by writ of habeas corpus the illegality of his detention.
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Rule 59. Matters before a Magistrate Judge

(a) Nondispositive Matters. A district judge may refer to a magistrate judge for
determination any matter that does not dispose of a charge or defense. The magistrate judge must
promptly conduct the required proceedings and, when appropriate, enter on the record an oral or
written order stating the determination. A party may serve and file objections to. the order within
14 days after being served with a copy of a written order or after the oral order is stated on the
record, or at some other time the court sets. The district judge must consider timely objections
and modify or set aside any part of the order that is contrary to law or clearly erroneous. Failure
to object in accordance with this rule waives a party’s right to review. '

(b) Dispositive Matters.

(1) Referral to Magistrate Judge. A district judge may refer to a magistrate judge for
recommendation a defendant’s motion to dismiss or quash an indictment or information, a motion
to suppress evidence, or any matter that may dispose of a charge or defense. The magistrate judge
must promptly conduct the required proceedings. A record must be made of any evidentiary
proceeding and of any other proceeding if the magistrate judge considers it necessary. The
magistrate judge must enter on the record a recommendation for disposing of the matter,
including any proposed findings of fact. The clerk must immediately serve copies on all partie

(2) Objections to Findings and Recommendations. Within 14 days after being served with
a copy of the recommended disposition, of at some ‘other time the court sets, a party may serve
and file specific wrltten Ob_]CCtIOIlS to the proposed ﬁndlngs and recommendations. Unless the
district judge directs otherwise, the objectmg party must promptly arrange for transcribing the
record, or whatever port1ons of it the parties agree to or the magistrate judge considers sufficient.
Failure to object in accordance with this rule waives a party’s right to review.

(3) De Novo Review of Recommendations. The district judge must consider de novo any
objection to the magistrate judge’s recommendation. The district judge may accept, reject, or
modify the recommendation, receive further evidence, or resubmit the matter to the magistrate
judge with instructions.
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*Thereis a procedure by which the movant can have a judge other than the trial judge decide his
motion in courts adhering to the majority rule. He can file an affidavit alleging bias in order to disqualify
the trial judge. And there are circumstances in which the trial judge will, on his own, disqualify himself.
See, e.g., Webster v United States, 330 F Supp 1080 (1972). However, there has been some questioning
of the effectiveness of this procedure. See Developments in the Law—Federal Habeas Corpus, 83 Harv
L Rev 1038, 1206-1207 (1970).

Subdivision (a) adopts the majority rule and provides that the trial judge, or sentencing judge if
different and appropriate for the particular motion, will decide the motion made pursuant to these rules,
recognizing that, under some circumstances, he may want to disqualify himself. A movant is not without
remedy if he feels this is unfair to him. He can file an affidavit of bias. And there is the right to
appellate review if the trial judge refuses to grant his motion. Because the trial judge is thoroughly
familiar with the case, there is obvious administrative advantage in giving him the first opportunity to
decide whether there are grounds for granting the motion.
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§ 144. Bias or prejudice of judge

Whenever a party to any proceeding in a district court makes and files a timely and sufficient
affidavit that the judge before whom the matter is pending has a personal bias or prejudice either
against him or in favor of any adverse party, such judge shall proceed no further therein, but
another judge shall be assigned to hear such proceeding.

The affidavit shall state the facts and the reasons for the belief that bias or prejudice exists,
and shall be filed not less than ten days before the beginning of the term [session] at which the
proceeding is to be heard, or good cause shall be shown for failure to file it within such time. A
party may file only one such affidavit in any case. It shall be accompanied by a certificate of
counsel of record stating that it is made in good faith.
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Rule 4. Preliminary Review; Serving the Petition and Order

The clerk must promptly forward the petition to a judge under the court’s assignment
procedure, and the judge must promptly examine it. If it plainly appears from the petition and any
attached exhibits that the petitioner is not entitled to relief in the district court, the judge must
dismiss the petition and direct the clerk to notify the petitioner. If the petition is not dismissed, the
judge must order the respondent to file an answer, motion, or other response within a fixed time,
or to take other action the judge may order. In every case, the clerk must serve a copy of the
petition and any order on the respondent and on the attorney general or other appropriate officer
of the state involved.
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Rule 23. Custody or Release of a Prisoner in a Habeas Corpus Proceeding

(a) Transfer of Custody Pending Review. Pending review of a decision in a habeas corpus
proceeding commenced before a court, justice, or judge of the United States for the release of a
prisoner, the person having custody of the prisoner must not transfer custody to another unless a
transfer is directed in accordance with this rule. When, upon application, a custodian shows the
need for a transfer, the court, justice, or judge rendering the decision under review may authorize
the transfer and substitute the successor custodian as a party.

(b) Detention or Release Pending Review of Decision Not to Release. While a decision
not to release a prisoner is under review, the court or judge rendering the decision, or the court of
appeals, or the Supreme Court, or a judge or justice of either court, may order that the prisoner

(1) detained in the custody from which release is sought;
(2) detained in other appropriate custody; or
(3) released on personal recognizance, with or without surety.

(¢) Release Pending Review of Decision Ordering Release.” While a decision ordering the
release of a prisoner is under review, the prisoner must — unless the court or judge rendering the
decision, or the court of appeals, or the Supreme Court, or a judge or justice of either court
orders otherwise — be released on personal recognizance, with or without surety.

(d) Modification of the Initial Order on Custody. An initial ordeér governing the prisoner’s
custody or release, including any recognizance or surety, continues in effect pending review unless
for special reasons shown to the court of appeals or the Supreme Court, or to a judge or justice of
either court, the order is modified or an independent order regarding custody, release, or surety is
issued.
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§ 1702. Obstruction of correspondence

Whoever takes any letter, postal card, or package out of any post office or any authorized
depository for mail matter, or from any letter or mail carrier, or which has been in any post office
or authorized depository, or in the custody of any letter or mail carrier, before it has been
delivered to the person to whom it was directed, with design to obstruct the correspondence, or
to pry into the business or secrets of another, or opens, secretes, embezzles, or destroys the same,
shall be fined under this title or imprisoned not more than five years, or both.
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§ 1509. Obstruction of court orders

Whoever, by threats or force, willfully prevents, obstructs, impedes, or interferes with, or
willfully attempts to prevent, obstruct, impede, or interfere with, the due exercise of rights or the
performance of duties under any order, judgment, or decree of a court of the United States, shall
be fined under this title or imprisoned not more than one yeat, or both. '

No injunctive or other civil relief against the conduct made criminal by this section shall be
denied on the ground that such conduct is a crime.
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§ 453. Oaths of justices and judges

Each justice or judge of the United States shall take the following oath or affirmation before
performing the duties of his office: “I, __, do solemnly swear (or affirm) that I will administer
justice without respect to persons, and do equal right to the poor and to the rich, and that I will
faithfully and impartially discharge and perform all the duties incumbent uponme as __ under the
Constitution and laws of the United States. So help me God.”
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~ Additional material

from this filing is
available in the

Clerk’s Office.




