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NOTICE: Summary decisions issued by the Appeals Court pursuant to M.A.C. Rule
23.0, as appearing in 97 Mass. App. Ct. 1017 (2020) (formerly known as rule 1:28,
as amended by 73 Mass. App. Ct. 1001 [2009]), are primarily directed to the parties
and, therefore, may not fully address the facts of the case or the panel's
decisional rationale. Moreover, such decisions are not circulated to the entire
court and, therefore, represent only the views of the panel that decided the case.
A summary decision pursuant to rule 23.0 or rule 1:28 issued after February 25,
2008, may be cited for its persuasive value but, because of the limitations noted
above, not as binding precedent. See Chace v. Curran, 71 Mass. App. Ct. 258, 260
n.4 (2008).

COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT |
23-pP-588
JAMES TODINO

vS.

z

 TWITTER, INC., & others! (and eight companion cases?).

MEMORANDUM AND ORDER PURSUANT TO RULE 23.0

On April 30, 2021, the plaintiff, James Todino, filed
defamation actions against ten sets of defendants. The ten

cases were consolidated by order dated May 6, 2021, although one

1 Jack Dorsey and John Doe. Since the complaint was filed,
Twitter has changed its name and is now known as "X."

2 James Todino vs. Tim O'Reilly, O'Reilly Media, Inc., and
Brian S. McWilliams, Middlesex Super. Ct., No. 2181CV00967;
James Todino vs. Pinterest, Ben Silbermann, and John Doe,
Middlesex Super. Ct., No. 2181CV00968; James Todino vs. Disqus,
Middlesex Super. Ct., No. 2181CV00970; James Todino vs. Google
LLC, Sundar Pichai, and John Doe, Middlesex Super. Ct., No.
2181Cv009871; James Todino vs. Facebook, Inc., Mark Zuckerberg,
and John Doe, Middlesex Super. Ct., No. 2181CV00972; James
Todino vs. Wattpad, Middlesex Super. Ct., No. 2181CV00973; James
Todino vs. Horseneck Media, LLC, Middlesex Super. Ct., No.
2181Cv00974; and James Todino vs. Conde Nast and Advance
Magazine Publishers, Inc., Middlesex Super. Ct., No.
2181CV00975.
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éf the cases (James Todino vs. PayPal, Middlesex Super. Ct., No.
2181CV00965) subsequently was removed to Federal court, and is
not a part of this appeal. The appeal before us focuses on
judgments entered in four of the remaining cases: those brought
by Todino against defendants Twitter, Inc.; Pinterest; Google,
Inc.; and Facebook, Inc. 1In each of those cases, a Superior
Court judge allowed motions to dismiss Todino's amended
complaints filed by those defendants who had been identified
(identified defendants) on the ground that the defendants were
immune from suit pursuant to § 230 of the Federal Communications
Decency Act, 47 U.S.C. § 230 (8 230). See Mass. R. Civ. P. 12
(b) (6), 365 Mass. 754 (1974). The motion judge then denied
Todino's motions for reconsideration. On Todino's appeal, we
affirm.3

Background. All of the identified defendants were sued as
operators of social media sites. According to Todino's amended

complaints, anonymous users posted content to the social media

3 The other five cases were also dismissed, three on statute
of limitations grounds and two for lack of service. Although
Todino's notice of appeal nominally applies to the judgments in
these other five cases, he makes no argument in his brief as to
how the dismissal of those cases constituted error. Any claim
of error therefore has been waived. See Commonwealth v.
Winfield, 464 Mass. 672, 684 (2013) (arguments not raised on
appeal are waived). We accordingly affirm the judgments in
those cases. For the same reason, Todino's appeal from the
orders denying his motions for reconsideration is waived.
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sites that included false statements about him, or offensive
material (such as pornography) that falsely was presented as
having been posted by him. Todiﬁo alleges that the posting of
the content amounted to defamation, entitling him to injunctive
relief and damages. He claims that the identified defendants
are liable in their own right for refusing to take down the
posts even after he demonstrated their defamatory nature.?

As the motion judge accurately pointed out, appellate
courts have interpreted § 230 aé providing extremely broad
immunity to those in the defendants' position. Such immunity
applies where "the defendant (1) is a provider or user of an
interactive compuﬁer service; (2) the claim is based on
information provided by another information content provider;
and (3) the claim would treat the defendant as the publisher or

speaker of that information." Massachusetts Port Auth. v. Turo

Inc., 487 Mass. 235, 240 (2021), quoting Doe v. Backpage.com,

LLC, 817 F.3d 12, 19 (1lst Cir. 2016), cert. denied, 580 U.S.
1083 (2017). As to the first criterion, it is uncontested that
the identified defendants qualify as providers of an
"interactive computer service" as that term is used in § 230.

Todino also does not appear to contest the second criterion,

* The judge indicated in his memorandum of decision and
order that he allowed Todino to expound on his allegations at
the hearing on the motion to dismiss.
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namely that the defendants were not the creators of the content
at issue.>®

The third criterion also applies, because the essence of
Todino's claims is that the identified defendants are liable for
publishing the content that a third party had posted. Todino
seeks to avoid the application of this criterion by maintainihg
that he is suing the identified defendants not for posting the
content, but for refusing to remove it. However, none of the
cases draws such a distinction. To the contrary, the cases
establish that whether to withdraw a posting is an editorial
decision covered by § 230 immunity, and that such immunity

"applies even after notice of the potentially unlawful nature of

> The motion judge observed that at the motion hearing,
Todino "concede(d] that the defendants were not the creators of
the content at issue.”" 1In his motions for reconsideration,
Todino argued that he did not concede the point and pointed to
the possibility that the identified defendants themselves
theoretically could have posted the relevant content. This does
not assist Todino for three reasons. First, because he did not
supply a transcript of the motion hearing, we have no basis for
assessing whether the judge was correct that he affirmatively
conceded that third parties had made the posts. Second, Todino
does not allege in his amended complaints that the identified
defendants themselves made the posts. Third, the mere fact that
the posts theoretically could have been made by the defendants
would not be enough for Todino to plausibly suggest an
entitlement to relief. See Iannacchino v. Ford Motor Co., 451
Mass. 623, 636 (2008) (setting forth standard applicable to
motion to dismiss for failure to state claim). See also Estate
of Moulton v. Puopolo, 467 Mass. 478, 492 n.19 (2014) ("mere
speculation . . . does not satisfy the requisite standard" for
motion to dismiss).
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the third-party content." Universal Communication Sys., Inc. v.

Lycos, Inc., 478 F.3d 413, 420 (1st Cir. 2007). Recasting the
defamation claim as one for negligence does nothing to save it
from falling within § 230's ambit. |

We are unpersuaded by Todino's additional arguments. For
example, while it is true that § 230 does not shield any party
from criminal liability, see 47 U.S.C. § 230(e) (1), Todino has
not alleged that the identified defendants have violated any
Criminal statutes and, in any event, whether to enforce such
laws would fall to the relevant prosecutors, not to Todino.

For completeness, we note a procedural issue not addressed
by any party. 1In each of the four actions that are the focus of
this appeal, Todino joined as a defendant the unidentified
user (s) who had posted the content (referenced as "John Doe") .
Of course, John Doe "himself" is not entitled to § 230 immunity.

In his memorandum of decision and order allowing the identified

parties' motions to dismiss, the judge did not address Todino's

claims against John Doe. Nevertheless, the various judgments of

dismissal that entered are not limited to the claims that Todino
brought against the identified parties. Rather, those judgments
ordered simply that Todino's "Complaint be and hereby is

dismissed.” 1In his brief, Todino raises no argument that his




John Doe claims were improperly dismissed. Accordingly, such

arguments are not before us.® See note 3, supra.

The judgments of dismissal entered in this case and in the
eight companion cases are affirmed. We additionally affirm the
orders denying Todino's motions for reconsideration.

So ordered.

By the Court (Milkey, Shin &
Englander, JJ.7),

Clerk

Entered: July 16, 2024.

6 Lest our ruling be misunderstood, one final clarification
is warranted. If someone in Todino's position had secured
injunctive relief requiring third parties to remove defamatory
content that they had posted to a social media site, but those
parties refused to comply, the question would arise whether such
a plaintiff could secure an order requiring the social media
sites themselves to remove the material (on the theory that the
plaintiff was not invoking their own liability but simply
enforcing the judgment against the third party). See Murcia,
Section 230 of the Communications Decency Act: Why California
Courts Interpreted It Correctly and What That Says About How We
Should Change It, 54 Loy. L.A. L. Rev. 235 (2020) (discussing
issue). Compare Hassell v. Bird, 5 Cal. 5th 522, 527-533, 548
(2018) (plurality opinion concluding that § 230 immunity applies
even in that context), with id. at 565-566 (Liu, J. dissenting).
We do not reach this issue because it is not presented in the
current appeal.

7 The panelists are listed in order of seniority.
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Superior Court’s Memorandum of Order and Decision

Allowing Defendants’ Motion to Dismiss (April 13, 2022)
and Denying Motion for Reconsideration (October 7, 2022)
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COMMONWEALTH.OF MASSACHUSETTS

. ‘'MIDBLESEX, ss.. | SUPERIOR COURT

o ' CIVIL ACTION

Nos. 2100066
21200968
21-00971
21:00972.

JAMES TODINO

ﬁmm IS

“The:plaintiff}.] ame,si.l'i?o:gdinogf filed these actions pra:se:against the defendarits, Twitter;
I Piiterest, ih@;;ﬂéb@éﬁé;’;ﬁﬂtﬁfﬂ"@éﬁﬁoﬁ;}h@i» (collectively; “defendanis™), claiming,:asbest
the court ¢an fell ﬁ-omiuscomplamfssihat hig-was defamed By‘ﬁe#ﬂ;féﬁ&a‘msteith'e'r‘;ft'h‘rougli their
ditect actions in'publishifig defdimiaiory. conitent br by allowiiig sich:coritent 1o be posted oii thiir

paity, ] John Dise. He also asséris negligerios: laims’

s

respective oﬁliri'e- platforins by an urikhown:
and-alleges that.the-defendaritsicarclessly allowed. false statements to be’publistied -6n their
platforms aniifai}l,_e,di’tgxcmove.-suciifzsit_at.émenis;aﬁcrfthc plamnffnonﬁedtﬁem -of their falsity.
Thie. déferidarits hiave separitely tiovied to diswaiss the platntiff's complairits arguing that hehas
failed.to'state a-:éla'i"r;rqpon =wﬁi¢lﬁrél‘ief:‘can'be:gran'ted and that'they atésfi%mmu.neﬁ_cix‘_,xf;;,@;‘nig.uadef

thie CommunicationsDecency Act{*CDA®), 47 U.S:C, §230:

—

4 James‘Todmo vs. Pmteres_t Inc., Mlddlesex Superior:Court, CivilNo. 21-00968.
 Todino vs. Google,M diese; ‘ 0.2
‘odino.vs: Faceboook,. In¢.. M




The court hedrd extensive:argurient from all parties, especially theplaintiff.. who
prowdcéSpEClﬁCdetaﬂsofhlscialmSagamst the defendsits and a Sritigie s their Tesponses
‘theréto. ‘The plaintiffis Fepresérifiip himiself if this-matter-and has presentéd complicated factiial
sscenarios that-are.obviously-quite-troublesome-to-him. The:coust-doesnof doubt theemotl;nal
toll thiat.can be;caused by harmfiil. words written:by-another. ‘Indeed, modermsaciety is suffering
fronv:a “digital ﬁpaﬁéiemibfﬁ'iwﬁhm'ﬁﬁaﬁvéns-gff?c'ommen decernicy. often take abackseat to-mean=
«Spirited hyperbole:- Thafbeifig:sgid; thé-defendants™ drguimeits under the’CDA compel the:
-€ouit s decision with vespeet -t',si-tﬁéézémsgﬂﬁ mgtions; and for the reasons stated below, thie.
-defendants? motions.aar:cz;&iﬁigowmﬁ

L Standard-of Review-

To withstand a motion te:dismiss pursuanit:to Rule:12{bj(6). a-claim -must allegefacts-
‘plausibly-suggestiiig:entitlement:to'relief: Janiiechino v. Ford Motor €o,, 451 Mass: 623,636
(2008). Rule’12(b)(6) imposesid rélatively low staiidard for stirviving 4 motion to dismiss,
Marramv. Kobrick-@Qffshore Fund; Lid.,-442 Mass: 43,45(2004).. Nevertheless, aplainiiffis
-obligated to:provide :ﬁﬁré-"théihfmeriii%l.{i;béli‘sf‘-—'alﬁﬂr eonclusions:. Janracchiiio; 451 Mass: 4t 636..
Whiti:considering a claifn, thecoiirt accepts:asirue the allegationis-set forthi-in'the comiplaint and
drawsany: reasenaﬁlééihférencgsﬁlin the.plaintifl’s faver. Sisson v:.Lhowe, 460 Mass. 705, 707
2011).

I Analysis

C&ngmss.enaéted..tﬁeﬁ(iéDA,*??offpromote' the-continued devélopmeritiof the Interrier™and

o, preserve the vibrant andicotipetitive free stiarket that presently exists .. . # 47 US.6.

§ 280(6)(1)-(2): Tothat-end; the GDA provides thet “[n]o provider oruser of i niéracive

-
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computer:service:shall be treated.as the publisher or speaker of any information provided by
anothér-information conteiit-provider:™ 47 USs:C 230(c)(1)
Courts have gonistrued thie CDA “16 establish broad; fedetal iminunity to any causé of
actioi:that would rhake'service providers l-i\al.}:lé:f‘qr:eihfoﬁniiti;tm originating with a third-party-
. userof the service™ (quotation and &itation-omitted).. Massachuseits Portiduth; v. Furo..Inc., 487
Mass: 235,240 (2031, Tonrnuriity wrifler the CDA applies-wher “the defendant (1) is-aprovider
:;or-user:zoﬁanslimertacﬁve—cumﬁﬁfér’fiselr‘fvi“é‘f:f'e‘.;%-(iz?)- theclaim is based.on iifoirsation provided by
anothierinformition coritent provider; and (3) theiclaim Would Treat the'defendsint as the
‘pubhsher or speaker of; that informiation:” i quoting Doe v, Backpage com, LL(, 817°F.3d 12,
18-{15t.Cir. 2016),.cert. demed T37'S.Ct. 622 €2017). Here; the defendants argue. and-the court
agress, that all- three factors: arc»-metf,- and-as.such; the:défendants are immune:from suit.
Atthe.motiorchearing, the plaiitiffeonceded thar the/fisstwo factors-have beei satisfied.
nider tlie first factet, ani-ititeractivé Computér sérvice is.as “shy’iiiformition seivice, $ystem, or
/access software provider that providesior enabl escemputeraccessbv iniiltiple usess to &
‘computerserver . . .. 47 US:E.$230(H(2), The plaintiff doesisiot dispute-that'tHe deféndants
‘dre.interactive Gotiipter Services. AR ot thiss ondfactor,anmfomatwncqmenl provider is
“any person‘or etity:that iy resporisible, insvhole'or inl part, for the.creation.or development of
information, provided through' the:Iifemet or any oiher.interactive:computer sc@ice;?* ATU0.8:C.
§230(f)(3). The'plaintft, likewise, concedesthat fhe-defendants were:not the creators of the
eontéiit dtissue; rather, he alleges fhat thie-deféndants knowingly allowed the piblication of the
ﬂfféﬂaingama'ter%iéf‘.Qn‘ifhéirjﬁia&bnnsfaﬁa failed to remove.the same-afterbeingmotified aboiit the:
publicaion. Therefoe,th anly quésion bre theicouit i Whethet The ainifT s claims ot

th deféndants a5 the:publisher oF shieaker of thealleged, defamatory- and harssing.conient.
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‘The CDA “precludes eouits-from-entertaining clalms that -‘wp’tii}i place a coniputerservice
frbﬁ;d—é; in a publisher’s role. Tl%ﬁ??i‘ﬁ!!‘@i?& secking torhold:d service provider liable for-is
exercise. o"_‘f:;a‘ publishier’s traditionidl editorial functiens—such-as deciding whether to-publish,
w;__:hﬂrgw;fpdstpbﬁéggr gj,lt;emcohfgnteate;bam&;’f’  Zeranv. America Online:. Ic., 129 F:3d 327,
330:(4th Cir...1997), cert, denied, 524 U.§. 937 (1998): Publishing functions also nclude
__d'e;cisians"vabautf‘%iﬁé?swuémresamj;‘:opémﬁén_ of thé Wwebsite,” See-Backpage:com, LLC, 817 F.3d
at:21, arid-courts hdverefected elaims thavattermpt 1o hold website operators liable:for failing:to:
pro¥ide sufficieiit protections 1o users:from hgmii‘ui!gon_’tenf;ei‘;eat‘ed?by others. ‘See. Doev:
MySpace:-Inc: 528 F3d 453, 419:420(5th Cir. 2008) (failingito implement basic safety-measures
“was another way of claiming xgeb‘s}tcr:ggeraforzwas?l;abte‘rfér'~pﬁbﬁ'sh‘i‘n"g;tiiii‘fd-pariyi'ééﬁ(éﬁ!f)l:

Here; all-of the plaintiff's claims relate 1o the desipn and structiite of the defendants”
‘onlirie platforiis'as:well as the ionitoring and screcritng.of content posted thereto.. which-are:
-precluded Under the CDA “Featufes suchias. these, which reflect choices about:what content can-
-dppear’on'the-website ird in whiit forfi, are editorial-choices . . .7 Backpage:com; LLC. 817
F:3d at21. Seé Green v, America-Online (AD1), 318 F 3d 465, 471 (3rdiCit); cert. denicd, 540
U:S: 877:42003) (“dé *stQns;tq!%ai}ing"ibf,i}ﬁe;}mmﬁof}"’ng; screening;.and defetion of contéiit o
its ngnwork [are] @@&iﬁixgaq'uinftczsscmiaﬂgy=rél'%fedz;zo a publisher'sole” and-protected by CDAY,
See alse Universal Comme:n Sys.. Inez v Lycos.-Inc;; 478 F.38 413, 422 (151 Cir-2007) (website:
‘operdtor’s decision:net.terreduce misinformation by changing fts website policies wag
an editorial ‘decisibnﬁwiih.regpei:titd*tiiaf?rifib;iﬂ?‘&hhﬁﬁbﬁ'{asjﬁ@ decision 16t to deletea-paticular
posting”).. Although the:plaintiff alléges tha;fthé defendaits Kiowingly-allowed the publication
ofthe offending material W’!ﬁéﬁziﬁliﬁf@ﬂhs:.an;df failed to remove; the same afier being nofified of

it, “notice of the utilaWiil nature ofthe information providediis:not enough 1o nake it the sérvice
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provider’s awn speech,” see: Uniiversal Gominé'n Sys... Inc.; 478 F3d at420;.and immenity

applics “oven afteritice o e poventially ualivfl ntie of the diird- party. content.™ 1d: :See
Green, 318 .F.-':;-3dfiatizlé?():(f?ii-lﬁfé"fQi@ﬁQﬂ)’é‘f?ﬁﬁb‘é?itS*lzletwo.f’k-:-befaontel'l'_t"f{t,ransmitted,,,byi-'ts users )
wiould-treat websites “publishérer speakes™ of that content), Becauseithe plaintiff’s claims.

Would:require this Courito treat thedefendants as the-publishers-or speakers of the alleped

defamatory: and‘harassing content; the deferdants have showii thiat diey aré entitled 1o ifimunity:

under the' CDA.

Aceordingly the'défendants” midtions to-dismiss are ALLOWED.

dri Barrett
Justice:of the Sﬁgeribr Court




COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS. SUPERIOR
COURT
CIVIL ACTION
NOS. 21 - 0966
21 — 0968
21 - 0971
21-0972
21— 0967
210874
21 - 0975

JAMES TODINO
VS.

TWITTER INC.
(and companion cases)

DECISION AND ORDER ON THE PLAINTIFFS MOTION FOR APPEAL AND
RECONSIDERATION

After review of the plaintiff’s Motions for Appeal and Reconsideration as well as the
defendants’ responses thereto, the court DENIES the plaintiff’s motions. While the court can
appreciate the plaintiff’s claims, it cannot deviate from the established law and reverse its
decisions to allow the defendants Motions to Dismiss. The plaintiff has not provided the court
with any New evidence, statute or case precedent that would allow it to reconsider and change its
decisions. Nor has the plaintiff shown that the court committed an error of law in allowing the
defendants Motions to Dismiss.

While the court recognizes that the plaintiff’s motions were not filed in accordance with
Superior Court rule 9A, the court, pursuant to its discretion, Denies the motions on substantive
grounds and not procedural.

(Bt Y

C William Barrett
Justice of the Supenor Court

DATE: October 7, 2022 | 74%#5? %dm g
p‘?— /4451 aC ZZF LA
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Supreme Judicial Court Denial of Further Appellate Review

Dated November 14, 2024
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From: SJC Full Court Clerk <SJCCommClerk@sjc.state.ma.us>
Date: Fri, Nov 15, 2024 at 10:01 AM

Subject: FAR-29937 - Notice: FAR denied

To: <jimtodino@gmail.com>

Supreme Judicial Court for the Commonwealth of Massachusetts
Telephone
RE: Docket No. FAR-29937

JAMES TODINO
VS.
TWITTER, INC., & others (and eight companion cases)

Middlesex Superior Court No. 2181CV00966; 967; 968; 970; 971; 972; 973; 974; 975
A.C. No. 2023-P-0588 '

NOTICE OF DENIAL OF APPLICATION FOR FURTHER APPELLATE REVIEW

Please take hote that on November 14, 2024, the application for further appellate review
was denied. "

Very truly yours,
The Clerk's Office

Dated: November 14, 2024

To: James Todino

Kenneth Thayer, Esquire
Emily Slaman, Esquire

Sarah P. Kelly, Esquire

Ritika Bhakhri, Esquire

Ariel B. Glickman, Esquire

J. Mark Dickison, Esquire
Brendan Slean, Esquire

Atty. Ariel B. Glickman
Joseph H. Aronson, Esquire
Caroline Koo Simons, Esquire
James Flynn, Esquire

Robert R. Pierce, Esquire
Thomas E. Kenney, Esquire
Elizabeth Susan Zuckerman, Esquire
Watt Pad

Luke T. Cadigan, Esquire
Dane Voris, Esquire
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Appendix D

Supreme Judicial Court Denial of Motion for Reconsideration

Dated January 17, 2024
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From: SJC Full Court Clerk <SJCCommClerk@sijc.state. ma.us>
Date: Fri, Jan 17, 2025 at 4:55 PM

Subject: FAR-29937 - Notice of Docket Entry

To: <jimtodino@gmail.com>

Supreme Judicial Court for the Commonwealth of Massachusetts
RE: No. FAR-29937

JAMES TODINO
VS.
TWITTER, INC., & others (and eight companion cases)

NOTICE OF DOCKET ENTRY

Please take note that on January 17, 2025, the foIIowmg entry was made on the docket
of the above-referenced case:

DENIAL of motions to reconsider denial of FAR application.

Very truly yours,
The Clerk's Office

Dated: January 17, 2025

To:

James Todino

Kenneth Thayer, Esquire
Emily Slaman, Esquire

Sarah P. Kelly, Esquire

Ritika Bhakhri, Esquire

Ariel B. Glickman, Esquire

J. Mark Dickison, Esquire
Brendan Slean, Esquire

Atty. Ariel B. Glickman
Joseph H. Aronson, Esquire
Caroline Koo Simons, Esquire
James Flynn, Esquire

Robert R. Pierce, Esquire
Thomas E. Kenney, Esquire
Elizabeth Susan Zuckerman, Esquire
Watt Pad

Luke T. Cadigan, Esquire
Dane Voris, Esquire
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Additional material

from this filing is
available in the
Clerk’s Office.




