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INTEREST OF AMICI CURIAE

Western States Petroleum Association (WSPA) is
a non-profit trade association that represents a large
portion of the petroleum exploration, production, re-
fining, transportation, and marketing companies in
Arizona, California, Nevada, Oregon, and Washing-
ton.! Founded in 1907, WSPA is dedicated to ensur-
ing that Americans continue to have reliable access
to petroleum and petroleum products through poli-
cies that are socially, economically, and environmen-
tally responsible.

The National Federation of Independent Busi-
ness, Inc. (NFIB) is the nation’s leading small busi-
ness association. NFIB’s mission is to promote and
protect the right of its members to own, operate, and
grow their businesses. NFIB represents, in Washing-
ton, D.C., and all 50 state capitals, the interests of its
members. An affiliate of NFIB, the NFIB Small Busi-
ness Legal Center, Inc. (NFIB Legal Center) is a non-
profit, public interest law firm established to provide
legal resources and be the voice for small businesses
in the nation’s courts through representation on is-
sues of public interest affecting small businesses. To
fulfill its role as the voice for small business, the
NFIB Legal Center frequently files amicus briefs in
cases that will impact small businesses.

California Asphalt Pavement Association is a
nonprofit trade association that represents members
of the asphalt pavement industry in California. The
industry is a primary consumer of liquid asphalt, a

1 In accordance with Rule 37.6, no counsel for any party has
authored this brief in whole or in part, and no person or entity,
other than amici or their counsel, has made a monetary contri-
bution to the preparation or submission of this brief.

(1)
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petroleum-based product that is produced as part of
the oil refining process. Because there is no alterna-
tive for liquid asphalt, any reduction or elimination
of the availability of this product as an indirect result
of California’s emissions standards will severely
harm the industry. It will disrupt the ability of local,
state, and federal agencies—the industry’s largest
customers—to build and maintain roads and high-
ways. Beyond impacting the 15,735 men and women
employed in manufacturing asphalt pavement mix-
tures, California’s standards will put at risk the
343,000 American jobs involved in the construction
of that infrastructure.

Washington Oil Marketers Association (WOMA)
1s a nonprofit trade association with individual and
corporate members that market petroleum products
in Washington State and associate members that sell
products and services that support the petroleum in-
dustry. WOMA members account for nearly 80% of
all petroleum products sold in Washington State, in-
cluding 68,000,000 gallons of heating oil to residen-
tial and industrial users. WOMA is the only associa-
tion in Washington State that focuses on all aspects
of the petroleum marketing industry and monitors
legislative and regulatory issues involving fuel, en-
ergy, alcohol, tobacco, transportation, the environ-
ment, and the state budget and taxes. WOMA also
lobbies on behalf of petroleum marketers and oil heat
dealers with state government agencies and the leg-
islature in Olympia and stays engaged with related
state and national associations.

The California Fuels and Convenience Alliance
(CFCA) is the industry’s statewide trade association
representing the needs of small and minority



3

wholesale and retail marketers of gasoline, diesel, lu-
bricating oils, motor fuels products, and alternative
fuels, including but not limited to, hydrogen, com-
pressed natural gas, ethanol, renewable and bio-
diesel, and electric charging stations; transporters of
those products; and retail convenience store opera-
tors.

Since 1967, the Arizona Petroleum Marketers As-
sociation (APMA) has been the state’s leading trade
association representing the petroleum marketing,
convenience store, and related industries. APMA’s
primary purpose is to protect and advance its mem-
bers’ legislative and regulatory interests in the
states’ and nation’s capitols.

Energy and Convenience Association of Nevada is
a statewide trade association that represents an ex-
tensive membership of liquid fuel and lubricant dis-
tributors, transporters, retailers, and convenience
store owners. The fuel distribution, transportation,
retailing, and convenience industry are critical com-
ponents of Nevada’s economy with stations and
stores in every county. Nevada has more than 1,229
C-stores employing more than 18,000 employees. An-
nual gross sales are more than $4.7 billion with fuel
sales accounting for $2.6 billion.

The Oregon Fuels Association (OFA) is the voice
of Oregon’s locally owned fuel stations, fuel distribu-
tors, and heating oil providers. OFA members are at
the forefront of environmental stewardship within
the industry as the leading suppliers of biodiesel and
other low carbon fuels. Often multi-generational,
family-owned businesses, members fuel Oregon’s
economy by providing career opportunities to thou-
sands of employees across the state. OFA is a leading
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advocate for common sense regulations that balance
affordable fuels and environmental stewardship.
American Trucking Associations, Inc. (ATA), is
the national association of the trucking industry. Its
direct membership includes approximately 2,400
trucking companies and in conjunction with 50 affil-
1ated state trucking organizations, it represents over
30,000 motor carriers of every size, type, and class of
motor carrier operation. The motor carriers repre-
sented by ATA haul a significant portion of the
freight transported by truck in the United States and
virtually all of them operate in interstate commerce
among the states. ATA regularly represents the com-
mon interests of the trucking industry in courts
throughout the nation, including this Court.

SUMMARY OF ARGUMENT

On its face it may appear that the D.C. Circuit
carefully considered a question of standing and
ultimately determined that Petitioners, fuel
producers? challenging EPA’s reinstatement of a
Clean Air Act waiver for California’s vehicle
emissions standards and electric vehicle mandate,
could not pursue their claims. However, smuggled
within its analysis is actually a heightened standing
requirement for indirectly regulated parties
challenging agency action.

2 Petitioners constitute “entities (and trade associations
whose members include entities) that produce or sell liquid
fuels—gasoline, diesel, biodiesel, renewable diesel, and etha-
nol—and the raw materials used to make them,” however, for
brevity, they are simply referred to as “fuel producers” through-
out this brief. See, e.g., Pet. at 12.
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This challenge is one of many seeking to
invalidate regulations® that impermissibly control
what kinds of cars and trucks consumers can be sold
in the U.S. This broader regulatory initiative, driven
by the Biden Administration and aided by California,
includes regulations promulgated by California and
authorized by the Environmental Protection
Agency’s (EPA’s) Clean Air Act waivers, EPA’s own
emission standards, and the National Highway
Traffic Safety Administration’s (NHTSA’s) corporate
average fuel economy standards.

These regulations aim to electrify America’s
vehicle fleet, and by extension, reduce demand for
liquid fuels. And although indirectly regulated
parties like Petitioners are injured by EPA’s waiver
for California’s regulations, they have not yet been
able to obtain a ruling on the merits of their claims.
Instead, the D.C. Circuit has to date avoided the
question. In this case, it did so by by reconceiving
well-established standing doctrine.

First, the D.C. Circuit’s opinion alters the
established standards for proving redressability,
1mposing upon Petitioners an unduly high burden.
The court disregarded the fact that Petitioners
demonstrated both the determinative and coercive
effects of the challenged regulation, as well as the

3 The underlying agency action in this case is EPA’s rein-
statement of a Clean Air Act preemption waiver for California’s
Advanced Clean Cars I program. The Clean Air Act’s preemp-
tion waiver provisions require inquiry into the substantive na-
ture of the waiver, see 42 U.S.C. § 7543, so in granting the
waiver, EPA is granting California the authority to regulate.
For ease of reference, this brief refers to EPA’s granting of the
waiver as a “regulation.”
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predictable effects of the regulation—both sufficient
to satisfy redressability.

Second, the D.C. Circuit’s opinion creates
confusion by muddling the distinction between
mootness and standing. The court’s approach is
particularly problematic as it deviates from
established standing jurisprudence and further
engenders confusion as to how indirectly regulated
parties may demonstrate standing.

Third, the court’s misapplication of standing
doctrine threatens adverse consequences beyond its
result here. The decision below may make it
exceedingly difficult for indirectly regulated and
nevertheless 1injured parties to bring future
regulatory challenges. The opinion also risks
encouraging gamesmanship from courts, federal
agencies, or directly regulated parties whose
interests do not align with other injured parties. The
consquence here is that the D.C. Circuit’s opinion
leaves undisturbed agency overreach that has
authorized California to impose strict vehicle
regulations outside the bounds of what is permissible
under the Clean Air Act.

ARGUMENT

Under the longstanding three-part test for stand-
ing, a party must demonstrate: (1) an injury in fact,
(2) that is “fairly traceable” to the agency’s action,
and (3) that is redressable by favorable judicial relief.
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61
(1992) (cleaned up). An injury-in-fact is “an invasion
of a legally protected interest that is concrete and
particularized and actual or imminent, not conjec-
tural or hypothetical.” Spokeo, Inc. v. Robins, 578
U.S. 330, 339 (2016) (cleaned up). And that injury-in-
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fact 1s fairly traceable to an agency’s action (i.e., cau-
sation) if the injury is actually and proximately
caused by that action. Government action “re-
quir[ing] or forbid[ding] some action by the plaintiff
[will] almost invariably satisfy both the injury in fact
and causation requirements.” FDA v. All. for Hippo-
cratic Med., 602 U.S. 367, 382 (2024). And causation
and redressability are “flip sides of the same coin.”
Id. at 380-81 (citation omitted). “If a defendant’s ac-
tion causes an injury, enjoining the action or award-
ing damages for the action will typically redress that
injury.” Id. at 381.

The constitutional underpinnings of this doctrine
are rooted in Article III’s requirement of an actual
“case or controversy.” U.S. Const. art. III. This prin-
ciple ensures that federal courts do not issue advi-
sory opinions but instead resolve concrete legal dis-
putes with real-world implications. See Carney v. Ad-
ams, 592 U.S. 53, 58 (2020) (“We have long under-
stood [the phrase ‘case or controversy’] to require
that a case embody a genuine, live dispute between
adverse parties, thereby preventing the federal
courts from issuing advisory opinions.”). Standing
doctrine serves as a gatekeeping mechanism, pre-
venting courts from overstepping their judicial role
by engaging in abstract legal theorizing.

Traditionally, indirectly regulated parties can es-
tablish standing by demonstrating the predictable ef-
fects of government regulation on third parties. For
example, in Department of Commerce v. New York,
588 U.S. 752, 768 (2019), the Court accepted stand-
ing based on commonsense inferences about how reg-
ulated parties might respond to government action.
Similarly, in Competitive Enterprise Institute v.
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NHTSA, 901 F.2d 107 (D.C. Cir. 1990), the court rec-
ognized that manufacturers’ responses to regulatory
changes can be reasonably predicted based on mar-
ket forces and past experience.

This Court has repeatedly acknowledged the va-
riety of circumstances where government regulation
may injure indirectly regulated, or unregulated,
plaintiffs. In Corner Post, Inc. v. Board of Governors
of the Federal Reserve System, 603 U.S. 799, 826
(2024), Justice Kavanaugh noted that unregulated
plaintiffs may challenge agency rules that regulate
others but have adverse downstream effects, and in-
deed these challenges are in the heartland of regula-
tory challenges. See, e.g., 603 U.S. at 833 (noting that
“[e]liminating vacatur as a remedy would terminate
entire classes of administrative litigation that have
traditionally been brought by unregulated parties”)
(Kavanaugh, dJ., concurring). This approach acknowl-
edges that injury from an agency regulation may ex-
tend beyond regulated parties. But in the case below,
the D.C. Circuit altered that approach and raised the
barriers to entry for indirectly regulated parties.

I. The D.C. Circuit’s opinion sets an unworka-
ble and incorrect standard for demonstrat-
ing redressability.

The D.C. Circuit departed from established prec-
edent from the Supreme Court and courts of appeals
by imposing an improper and overly stringent stand-
ard for demonstrating redressability in challenges to
agency rulemaking. Rather than applying conven-
tional redressability analyses, the court created an
almost insurmountable barrier for indirectly
regulated parties seeking to challenge federal agency
actions. And in so doing, the court disregarded two
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ways in which parties, and especially parties who are
indirectly regulated, may prove standing. The court
did not give due regard to Petitioners’ demonstration
that the waiver granted to California to mandate an
increasing percentage of electric vehicles year over
year imposed determinative or coercive effects upon
them. Nor did it properly consider the predictable ef-
fects of the regulation and how those effects ulti-
mately injure Petitioners.

A. The D.C. Circuit improperly ignored Peti-
tioners’ showing of the determinative and
coercive effects of the regulation.

When government regulations create barriers to
the use of a company’s products, removing those reg-
ulations provides sufficient redress under Article II1
standing requirements. The Court has consistently
held that the “determinative or coercive effect” of
government regulation on third parties satisfies re-
dressability. Bennett v. Spear, 520 U.S. 154, 169
(1997).

As Petitioners explain, in Bennett v. Spear, the
Court unanimously ruled that ranchers could chal-
lenge a biological opinion that influenced their reser-
voir water levels by requiring the Bureau of Recla-
mation to maintain certain minimum water levels,
even though the opinion directly regulated the Bu-
reau of Reclamation rather than the ranchers them-
selves. Pet. at 25 (citing Bennett, 520 U.S. at 159-60).
The Court found that removing the opinion’s coercive
impact alone established redressability, rejecting ar-
guments that the Bureau might independently re-
duce water access. Id. at 26 (citing Bennett, 520 U.S.
at 170-71).
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And in Energy Future Coalition v. EPA, 793 F.3d
141, 144 (D.C. Cir. 2015), the court held that biofuel
producers, not subject to the EPA test-fuel regulation
they were challenging, had standing. Quite simply,
the regulation’s imposition of a “regulatory impedi-
ment” to the use of biofuel, and the potential removal
of that “regulatory hurdle” was sufficient to establish
causation and redressability. Id. (Kavanaugh, J.).

This approach serves redressability’s core pur-
pose: ensuring a clear connection between the “re-
quested relief” and the “alleged[] unlawful conduct.”
California v. Texas, 593 U.S. 659, 668-69 (2021) (ci-
tation omitted). Redressability “tends to assure that
the legal questions presented to the court will be re-
solved, not in the rarified atmosphere of a debating
society, but in a concrete factual context conducive to
a realistic appreciation of the consequences of judi-
cial action.” Valley Forge Christian Coll. v. Ams.
United for Separation of Church & State, Inc., 454
U.S. 464, 472 (1982). But this is not a “high bar.”
Texas v. United States, No. 23-40653, 2025 WL
227244, at *10 (5th Cir. Jan. 17, 2025). Nor is it
meant to be an overly complex one—when plaintiffs
seek to remove coercive regulations that reduce de-
mand for their products, there is a direct link be-
tween the harm (artificially reduced demand) and
the remedy (eliminating that constraint).

As Justice Kavanaugh recently explained in Cor-
ner Post, “[a]n unregulated plaintiff . . . often will
sue ... to challenge an allegedly unlawful agency
rule that regulates others but also has adverse down-
stream effects on the plaintiff.” 603 U.S. at 826. And
for the “unregulated plaintiff,” the means of “ob-
tain[ing] meaningful relief. . . [is] vacatur of the
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agency rule, thereby remedying the adverse down-
stream effects of the rule on the unregulated plain-
tiff.” Id. (noting the importance of vacatur as a rem-
edy in Administrative Procedure Act cases like Cor-
ner Post). Redressability for indirectly regulated par-
ties means removal of the regulation causing the in-
jury or impediment to the indirectly regulated
party—the ultimate effect on the indirectly regulated
party’s business establishes the necessary connection
for redressability.

B. Similarly, the D.C. Circuit disregarded Pe-
titioners’ proof that they were injured via
the predictable effects of the regulation.

If removal of a regulatory hurdle to Petitioners’
products were insufficient to demonstrate standing
(which it i1s not), Petitioners still amply demon-
strated standing by relying on the predictable effects
of EPA’s waiver. Indeed, “[t]hirty years of D.C. Cir-
cuit caselaw illustrate how standing may rest on the
predictable effect of Government action on the deci-
sions of third parties.” Mass. Coal. for Immigr. Re-
form v. U.S. Dep’t of Homeland Sec., No. 1:20-CV-
03438 (TNM), 2024 WL 4332121, at *15 (D.D.C. Sept.
27, 2024) (internal quotation marks and citation
omitted).

The fundamental principle is that a favorable ju-
dicial decision must “likely” redress injuries—a
standard that prevents government actions targeting
indirectly regulated parties from escaping judicial
scrutiny. See, e.g., Massachusetts v. EPA, 549 U.S.
497, 525 (2007) (“[A] plaintiff satisfies the redressa-
bility requirement when he shows that a favorable
decision will relieve a discrete injury to himself. He
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need not show that a favorable decision will relieve
his every injury.” (citation omitted)).

The D.C. Circuit itself has readily applied this
principle in past cases. For example, in Competitive
Enterprise Institute v. NHTSA, 901 F.2d 107 (D.C.
Cir. 1990), the court determined that a consumer
group not subject to the regulation had standing to
challenge NHTSA’s fuel economy standards for pas-
senger cars. Their standing claims rested on the con-
nection between NHTSA’s standards, which de-
manded greater fuel efficiency, and the consumer
group’s members’ ability to “buy larger passenger ve-
hicles.” Id. at 112. The court found it sufficient that,
without knowing exactly how manufacturers would
respond to the standards, “past experience” demon-
strated that manufacturers tend to respond to lower
fuel efficiency standards by producing larger vehi-
cles. Id. at 117. The court also noted that consumer
demand was in favor of larger vehicles, so manufac-
turers would likely respond to “market forces” to
“meet that consumer demand.” Id.

Examples abound. In Tozzi v. U.S. Department of
Health & Human Services, 271 F.3d 301 (D.C. Cir.
2001), the court found that a manufacturer had
standing to challenge a Department of Health and
Human Services action adding the substance dioxin
to the category of “known” carcinogens. Id. at 303-04.
In that case, the manufacturer primarily sold a plas-
tic product that released dioxin when incinerated and
demonstrated that it would be adversely affected by
the classification of dioxin as a carcinogen. Id. at 307-
08. Although the challenged agency action and the
injury were interrupted by “independent actions of
third parties,” the court found it sufficient that “the
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agency action [was] at least a substantial factor mo-
tivating the third parties’ actions.” Id. at 308-09 (ci-
tation omitted).

And in Competitive Enterprise Institute v. FCC,
970 F.3d 372 (D.C. Cir. 2020) the court determined
that individual consumers had standing to challenge
FCC conditions imposed on a merger of three cable
broadband Internet service providers. One condition
of the merger, for example, prohibited the new entity
from engaging in certain types of interconnection
agreements, which the consumers argued would
raise prices for their broadband subscriptions. 970
F.3d at 382-83. The court explained that where
standing depends in part on third-party behavior, it
may consider “a variety of evidence, including . . . ar-
guments firmly rooted in the basic laws of econom-
ics.” Id. at 382 (internal quotation marks and citation
omitted). And in that case, the court explained that
while the consumers’ injury—the increased internet
prices—“turnf[ed] on” voluntary third-party conduct,
the court could find causation and redressability
where such conduct was “reasonably predictable.” Id.
at 384.

The existing standing framework, unlike the one
applied by the D.C. Circuit in the case below, pro-
vides a consistent and principled approach to stand-
ing. It recognizes that modern regulatory frame-
works are complex, with wide-ranging and intercon-
nected effects. The doctrine allows for judicial review
when the connection between government action and
potential harm is sufficiently clear and predictable,
without requiring plaintiffs to prove every potential
outcome with absolute certainty.
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* % *

Applying either of these approaches to redressa-
bility, Petitioners more than adequately demon-
strated that the requested relief would alleviate their
injury. At bottom, California’s Advanced Clean
Cars I program mandates that car manufacturers
produce fewer vehicles that consume liquid fuel. Pe-
titioners produce, refine, or sell liquid fuels and the
raw materials used to produce them. And their peti-
tion for review established that their injury—re-
duced demand for their products—could be redressed
by the court’s vacatur of EPA’s authorization of Cali-
fornia’s Advanced Clean Cars 1 program. Ohio v.
EPA, 98 F.4th 288, 301 (D.C. Cir. 2024) (noting that
Petitioners supported redressability with “over a
dozen declarations by individuals who are affiliated
with Fuel Petitioner entities and organiza-
tions . . . explain[ing] that the entity or organization
1s involved with producing or selling fuel and that the
waiver causes Fuel Petitioners economic injury by re-
ducing the demand for fuel and related products.”).

But instead of acknowledging that Petitioners
sufficiently illustrated both the regulatory hurdle
that the waiver imposes and the predictable effects it
would have on their products, the D.C. Circuit raised
the bar and demanded evidence from the regulated
car manufacturers. Id. at 302-03, 306 (demanding
“record evidence,” or “additional affidavits” “affirma-
tively demonstrating that vacatur of the waiver
would be substantially likely to result in any change
to automobile manufacturers’ vehicle fleets by Model
Year 2025”). The D.C. Circuit’s novel redressability
standard asks far too much of indirectly regulated
parties, who need only demonstrate that the third-
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party conduct necessary to mitigate their injuries is
“reasonably predictable.” See Competitive Enter., 970
F.3d at 384.

II. The D.C. Circuit’s decision creates confusion
in standing doctrine.

The D.C. Circuit framed its decision as one of re-
dressability, but its analysis reveals that the court
conflated redressability and mootness doctrines.

The D.C. Circuit’s opinion contains two major er-
rors. First, it raised Petitioners’ burden to demon-
strate standing by concluding that because the car
manufacturers did not submit evidence indicating
they would change their production, pricing, and dis-
tribution, standing could not be satisfied. Second, the
court determined that Petitioners failed to show that
manufacturers will alter their behavior “relatively
quickly,” given the date of the court’s decision and
the remaining regulatory timeframe (even though
Petitioners timely filed their petition for review in
May 2022). Ohio, 98 F.4th at 302.

The D.C. Circuit’s second conclusion—that Peti-
tioners failed to show that manufacturers would al-
ter their behavior “relatively quickly”—seems to
have confused the doctrines of standing and moot-
ness, and as a result, confused their respective bur-
dens. Id.

Perhaps tellingly, EPA did not contest Petition-
ers’ standing (nor did it raise mootness) in the brief-
ing. See Pet. at 13. California and other state and lo-
cal intervenors, however, did raise standing, arguing
that Petitioners had not shown that “manufacturers
would change course if EPA’s decision were vacated.”
See Pet. at 13, see also J.A. 187. At oral argument,
counsel for state and local intervenors reiterated this
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same argument as a matter of mootness. See Pet. at
13.

Even though it was the state and local interve-
nors’ burden to demonstrate mootness, Petitioners
filed supplemental briefing and supplemental decla-
rations to further show standing and justiciability.
See Pet. at 14.

Petitioners’ included declarations from individu-
als who had worked in the compliance departments
for major auto manufacturers for decades. C.A. Pet.
Standing Addendum, Kreucher Decl. § 1 (over thirty
years’ experience at Ford working on regulatory com-
pliance); see also C.A. Pet. Standing Addendum,
Modlin Decl. § 1 (over forty years’ experience work-
ing in emissions and fuel economy regulatory compli-
ance at Chrysler). And they explained that although
Advanced Clean Cars I imposed standards through
model year 2025, manufacturers could, and would,
change their production, pricing, and distribution
plans, even as late as December 2025 with impacts
extending even beyond that. C.A. Pet. Standing Ad-
dendum, Kreucher Decl. § 5; see also C.A. Pet. Stand-
ing Addendum, Modlin Decl. § 5 (same). But the D.C.
Circuit ignored this information and focused on its
novel conception of redressability. Ohio, 98 F.4th at
306.

The court looked to the short regulatory
timeframe remaining and asked whether car manu-
facturers might still change their production, pricing,
or distribution in the remaining time. Id. at 302-303.
And then the court concluded (incorrectly) that man-
ufacturers could or would no longer change their
plans and thus, Petitioners no longer had an injury
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that would be remedied by the court’s decision. Id. at
303-04.

But the court made this “redressability” determi-
nation, not as of the initiation of the litigation, as is
typically done for standing inquiries, but at the point
of its decision. Friends of the Earth, Inc. v. Laidlaw
Envt Servs. (TOC), Inc., 528 U.S. 167, 189 (2000)
(noting that standing asks whether “[t]he requisite
personal interest . . . [exists] at the commencement
of the litigation” (citation omitted); Ohio, 98 F.4th at
302 (stating that petitioners failed to show “that au-
tomobile manufacturers would [respond to a decision
by this Court by changing their fleets] relatively
quickly—by Model Year 2025”). And the court im-
posed no burden on the government or its intervenors
to support their position that the claims are moot.

But as this Court has explained, mootness is “the
doctrine of standing set in a time frame.” Laidlaw,
528 U.S. at 189 (citation omitted). And the intercon-
nectedness of the doctrines can sometimes cause
lower courts to “conflate[] [the Court’s] case law on
initial standing . . . with [its] case law . . . mootness.”
Id. at 174. But the two doctrines are distinct. Moot-
ness, not standing, “addresses whether an interven-
ing circumstance has deprived the plaintiff of a per-
sonal stake in the outcome of the lawsuit.” West Vir-
ginia v. EPA, 597 U.S. 697, 719 (2022) (cleaned up).
But “[a] case 1s not moot . . . unless it i1s impossible
for [the Court] to grant any effectual relief.” United
States v. Washington, 596 U.S. 832, 837 (2022)
(cleaned up) (emphasis added). As a result, “the
heavy burden of proving mootness falls with the
party asserting a case is moot.” Maldonado v. D.C.,
61 F.4th 1004, 1006 (D.C. Cir. 2023) (emphasis



18

added) (cleaned up). The petitioning party demon-
strating redressability carries a somewhat lighter
burden. See, e.g., Religious Sisters of Mercy uv.
Becerra, 55 F.4th 583, 604 (8th Cir. 2022) (“[T]he bur-
den of proving mootness is higher than simply show-
ing a lack of standing.” (citation omitted)).

Stated another way, standing asks whether a
party has “[t]he requisite personal interest that must
exist at the commencement of the litigation,” but
mootness asks whether that personal interest “con-
tinue[s] throughout [the] existence [of the litiga-
tion].” Laidlaw, 528 U.S. at 189 (emphasis added)
(cleaned up); Louie v. Dickson, 964 F.3d 50, 54 (D.C.
Cir. 2020).4 And while a plaintiff bears the burden of
establishing the elements of standing, Lujan, 504
U.S. at 560-61, the party asserting mootness (typi-
cally the defendant) bears the burden of proving a
case is moot.

And make no mistake, while the court below
framed its discussion as standing and repressibility,
what it really engaged in was a flawed mootness
analysis. It looked to whether “intervening circum-
stance,” i.e., the time remaining in the Advanced
Clean Cars I program since the waiver was granted,
rescinded, and reinstated, had rendered Petitioners’
claims moot (though again it did not use that word).
West Virginia, 597 U.S. at 719 (citation omitted).

4 The Court might also take this opportunity to clarify a
point of confusion in its standing doctrine. The Court has said
both that standing is assessed at the outset of litigation and that
each element of standing must be supported “with the manner
and degree of evidence required at the successive stages of the
litigation.” Murthy v. Missouri, 603 U.S. 43, 58 (2024) (empha-
sis added) (quoting Lujan, 504 U.S. at 561).
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Setting aside the fact that the D.C. Circuit’s error
added confusion to an area of the law already prone
to confusion, see supra pp.15-18. The D.C. Circuit
opinion risks engendering a host of unintended neg-
ative consequences. Without this Court’s interven-
tion, the D.C. Circuit’s standing requirements are a
moving goalpost, especially for indirectly regulated,
injured parties.?

III.The D.C. Circuit’s opinion below produces
unintended consequences that will adversely
affect indirectly regulated parties challeng-
ing agency regulations.

The D.C. Circuit’s opinion creates a host of unin-
tended negative consequences.

1. The D.C. Circuit’s conflation of standing and
mootness necessarily conflated the applicable burden
of proof. Typically, the “party asserting a case is moot”
bears the “heavy burden” of proving mootness. Maldo-
nado v. D.C., 61 F.4th 1004, 1006 (D.C. Cir. 2023) (em-
phasis added) (cleaned up). But in the decision below,
the court essentially demanded that Petitioners prove
that their claims were still live, 1.e., that manufactur-
ers would alter their behavior for model year 2025,
thus relieving Respondents of their “heavy burden” to
prove mootness. Applying the D.C. Circuit’s analysis
to future regulatory challenges could make it increas-
ingly easy for agencies to evade judicial review—

5To the extent the Government’s motion to hold the case in
abeyance is still under the Court’s consideration at the time of
filing this brief, WSPA and its members, like Petitioners, op-
pose the motion. As Petitioners explain, the standing issues
raised in this case may be resolved independently from EPA’s
reconsideration of the Clean Air Act waiver underlying the case.
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create a regulation on a short time frame, argue moot-
ness (disguised as redressability), and force challeng-
ers to prove that their claims are still live. Moreover,
the court’s reframing of a mootness issue as one of re-
dressability deprived Petitioners of exceptions to
mootness, like the voluntary cessation doctrine, or is-
sues capable of repetition yet evading review.

2. The D.C. Circuit’s opinion raises the bar for reg-
ulatory challengers to prove standing. This result is
especially problematic because the D.C. Circuit hears
the majority of administrative law cases in the coun-
try. The opinion also ignores the fact that the inter-
ests of regulated parties often differ sharply from the
interests of parties who may be injured by the up-
stream or downstream effects of a regulation. And
this occurred even though the D.C. Circuit recognizes
that third parties often fall within the zone of inter-
ests of an underlying statute while not being directly
regulated. To illustrate, in Motor & Equipment Man-
ufacturers Association v. Nichols, 142 F.3d 449 (D.C.
Cir. 1998), the court held that an association repre-
senting manufacturers of replacement auto parts fell
within the Clean Air Act’s zone of interest and could
challenge an EPA regulation prohibiting mechanics
from tampering with pollution monitors because
their interest in selling replacement parts was “con-
gruent with” the interests of the regulated mechan-
ics. 142 F.3d at 458.

3. The opinion below also creates perverse incen-
tives for agencies. This decision could encourage
agencies to deliberately structure rules with increas-
ingly compressed timelines to evade judicial review.
For instance, the NHTSA is statutorily permitted to
set average fuel economy standards for periods
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ranging from one to five model years and must do so
with 18-months’ lead-time. 49 U.S.C. §§ 32902(a),
(b)(3). An agency could strategically opt for the min-
Imum one-year timeframe, effectively rendering po-
tential challenges moot or “not redressable” before
judicial proceedings could conclude.

In fact, this issue may already be rearing its head.
In a parallel car regulation case, petitioners chal-
lenged the lawfulness of NHTSA’s most recently
promulgated corporate average fuel economy stand-
ards for passenger cars and light trucks for model
years 2027 to 2031. The standards, promulgated on
June 24, 2024, were met with a timely petition for
review filed by August 9, 2024. In its response brief,
NHTSA argues that in the event a remedy is neces-
sary, the only appropriate remedy would be to re-
mand without vacatur of the rule. See Brief for Re-
spondents at 61-63, In re: MCP No. 189, National
Highway Traffic Safety Administration, Department
of Transportation, Corporate Average Fuel Economy
Standards for Passenger Cars and Light Trucks for
Model Years 2027 and Beyond and Fuel Efficiency
Standards for Heavy-Duty Pickup Trucks and Vans
for Model Years 2030 and Beyond, Fed. Reg. 52540,
Published on June 24, 2024 (6th Cir.) NHTSA’s rule
sets standards beginning in model year 2027 (which
apparently technically begins in October 2026), and
the enabling statute requires that NHTSA establish
its standards 18 months “before the beginning of
each model year.” Id. at 62. If the court were to vacate
the final rule, NHTSA argues, it would then have to
promulgate new standards for model year 2027 by
April 2025. Following the D.C. Circuit’s reasoning,
NHTSA might next argue that the case will soon be
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unredressable because NHTSA must fulfill its statu-
tory obligation to promulgate its standards by April
2025.

4. The D.C. Circuit’s erroneous redressability de-
termination is especially problematic in the realm of
regulatory challenges for vehicle emissions and fuel
economy standards. Petitioners in this case, along
with other similarly indirectly regulated parties,
have challenged numerous EPA and NHTSA regula-
tions that formed the Biden Administration’s aggres-
sive push to have 50% “zero-emission vehicles, in-
cluding battery electric, plug-in hybrid electric, or
fuel cell electric vehicles” in the U.S. new car market
by 2030.¢ See Exec. Order 14037, 86 Fed. Reg. 43583

6 See, e.g., Kentucky v. EPA, No. 24-1087 (D.C. Cir.) (chal-
lenge to EPA’s “Multi-Pollutant Emissions Standards for Model
Years 2027 and Later Light-Duty and Medium-Duty Vehicles”);
Nebraska v. EPA, No. 24-1129 (D.C. Cir.) (challenge to EPA’s
“Greenhouse Gas Emissions Standards for Heavy-Duty Vehi-
cles—Phase 3”); In re: MCP No. 189, National Highway Traffic
Safety Administration, Department of Transportation, Corpo-
rate Average Fuel Economy Standards for Passenger Cars and
Light Trucks for Model Years 2027 and Beyond and Fuel Effi-
ciency Standards for Heavy-Duty Pickup Trucks and Vans for
Model Years 2030 and Beyond, Fed. Reg. 52540, Published on
June 24, 2024 (6th Cir.) (challenge to NHTSA’s fuel economy
standards); Western States Trucking Ass’n v. EPA, No. 23-1143
(D.C. Cir.) (challenge to the California Advanced Clean Trucks
waiver, titled “California State Motor Vehicle and Engine Pol-
lution Control Standards; Heavy-Duty Vehicle and Engine
Emission Warranty and Maintenance Provisions; Advanced
Clean Trucks; Zero Emission Airport Shuttle; Zero Emission
Power Train Certification; Waiver of Preemption; Notice of De-
cision); Towa v. Granholm, No. 24-1721 (8th Cir.) (challenge to
petroleum equivalency factor used to calculate fuel economy
standards, “Petroleum-Equivalent Fuel Economy Calculation”);
see also Texas v. EPA, No. 22-1031 (D.C. Cir.) (challenge to
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(Aug. 5, 2021), Strengthening American Leadership
in Clean Cars and Trucks (announcing Biden Admin-
istration’s stated goal that “50 percent of all new pas-
senger cars and light trucks sold in 2030 be zero-
emission vehicles.”).” And notably, the directly regu-
lated vehicle manufacturers have yet to come for-
ward as challengers in these cases. Nevertheless, Pe-
titioners, and other fuel producers like them, are
among the directly affected, but not directly regu-
lated, parties injured by the Biden Administration’s
efforts to reduce the consumption of liquid fuels.

5. Finally, the D.C. Circuit’s error is further com-
pounded in this case where the underlying regulation
evinces an ongoing abuse of regulatory power that
has thus far evaded judicial review.

The EPA’s grant of a waiver to California for its
vehicle emissions standards and electric vehicle
mandate raises significant concerns under the major
questions doctrine. The waiver allows California to
“assert[] highly consequential power beyond what
Congress could reasonably be understood to have
granted [in the Clean Air Act].” West Virginia, 597
U.S. at 724. And such “assertions of extravagant stat-
utory power” are viewed “with skepticism,” especially

EPA’s “Revised 2023 and Later Model Year Light-Duty Vehicle
Greenhouse Gas Emissions Standards”); Nat’l Res. Def. Council
v. NHTSA, No. 22-1080 (D.C. Cir.) (challenge to NHTSA’s “Cox-
porate Average Fuel Economy Standards for Model Years 2024-
2026 Passenger Cars and Light Trucks”).

7 For reference, in 2023, new electric vehicles constituted
9% of sales in the United States. Anh Bui & Peter Slowik, Mar-
ket Spotlight: Electric Vehicle Market and Policy Developments
in U.S. States, 2023, The International Council on Clean Trans-
portation (June 4, 2024), https://perma.cc/WS8Y-H5QF.
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where “the breadth of the authority that the agency
has asserted, and the economic and political signifi-
cance of that assertion, provide a reason to hesitate
before concluding that Congress meant to confer such
authority.” Id. at 721, 724 (cleaned up) (emphasis
added).

The waiver would have profound economic conse-
quences. See, id. at 722 (noting that an issue is eco-
nomically significant where an agency claims, for ex-
ample, “power over a significant portion of the Amer-
ican economy” (cleaned up)). And here, the waiver ex-
erts an enormous impact on the automobile and en-
ergy industries.

Amici, for example, represent members of the pe-
troleum industry who will be indisputably harmed by
California’s standards, placing hundreds of thou-
sands of jobs—and billions of dollars in tax revenue—
at risk. See Br. of Amici Curiae Western States Pe-
troleum Ass’n et al. at 1, Ohio v. EPA, No. 22-1081
(D.C. Cir.). And downstream industries will likewise
be affected. The asphalt industry is reliant on oil re-
fining for liquid asphalt, a petroleum-based product.
See id. at 2-3. Curtailing petroleum production
means the industry will be unable to meet its com-
mitments to supply those who pave America’s roads.
See id. Hundreds of thousands of jobs nationwide are
on the line, not to mention core elements of this coun-
try’s infrastructure. See id. at 3.

The waiver is also of notable political significance,
as evidenced by the national debate surrounding the
electrification of America’s vehicle fleet. West Vir-
ginia, 597 U.S. at 732 (explaining that an issue is po-
litically significant where it “has been the subject of
an earnest and profound debate across the country”
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(cleaned up)). Tellingly, Congress has considered and
rejected legislation establishing an electric vehicle
mandate multiple times. See, e.g., Zero-Emission Ve-
hicles Act of 2020, S. 4823, 116th Cong. (2020); Zero-
Emission Vehicles Act of 2020, H.R. 8635, 116th
Cong. (2020); Zero-Emission Vehicles Act of 2019, S.
1487, 116th Cong. (2019); Zero-Emission Vehicles
Act of 2019, H.R. 2764, 116th Cong. (2019); Zero-
Emission Vehicles Act of 2018, S. 3664, 115th Cong.
(2018). And this debate is further borne out in public
discussion. See, e.g., Wall Street Journal Editorial
Board, Opinion, The Electric Vehicle Transition that
Isnt (Aug. 22, 2024), https://www.wsj.com/opin-
1on/electric-vehicles-ford-stellantis-biden-admin-
istration-subsidies-905ecfbb.

Where a regulation implicates the major ques-
tions doctrine, courts then look to see if there is a
clear statement by which Congress authorized the
action. See West Virginia, 597 U.S. at 723. But no
such authorization exists for EPA to allow California
to significantly alter the U.S. car market. The Clean
Air Act states that EPA may grant California a
waiver to regulate where the State “need[s] such
State standards to meet compelling and extraordi-
nary conditions.” 42 U.S.C. § 7543(b). But the stand-
ards imposed here move beyond California’s asserted
local needs and attempt to address global greenhouse
gas emissions. As EPA Administrator Stephen L.
Johnson recognized in denying California’s first
greenhouse gas emissions regulation waiver, the
standards are distinguishable because they do not
address local or regional air pollution problems as
the standards have in every waiver since 1984. No-
tice of Decision Denying a Waiver of Clean Air Act
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Preemption for California’s 2009 Greenhouse Gas
Emissions Standards for New Motor Vehicles, 73
Fed. Reg. 12156, 12160 (Mar. 6, 2008). See also David
R. Wooley & Elizabeth M. Morss, Clean Air Act
Handbook: A Practical Guide to Compliance § 5:38
(33d ed. 2023) (noting that 2007 was the first time
EPA denied California a waiver because “climate
change is a national problem that requires a national
solution,” though EPA then changed course two more
times, granting the waiver in 2009 and then revoking
1t in 2019). In fact, the “elevated atmospheric concen-
trations of greenhouse gases” are so “well-mixed
throughout the global atmosphere . . . that their con-
centrations over California and the U.S. are, for all
practical purposes, the same as the global average.”
73 Fed. Reg. at 12160. Quite simply, California fails
to show that the regulations address “unique and lo-
calized” concerns that affect California any differ-
ently than those same emissions affect any other part
of the world.
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CONCLUSION

The judgment of the court of appeals should be re-
versed.
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