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R.V,, Jr,, Appellant
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S. V., Appellee

FROM THE 455TH DISTRICT COURT OF TRAVIS COUNTY
NO. D-1-FM-22-006452, THE HONORABLE JESSICA MANGRUM, JUDGE PRESIDING

MEMORANDUM OPINION

R.V. (Father) appeals the trial court’s final order terminating his parental rights to

his child, B.J.V. In five issues, Father contends that the.trial court abused‘ its discretion by .fajling
to appoint an attorney to represent hinf; failing to appoint an amicus attorney or attorney ad litem
for B.J.'V.; refusing :to set aside a mediated settlement agreement (MSA); and, élternati_vely, by
rendering a judgment that varies frdm the terms of the MSA. Finally, to the extent the trial céurt
concluded that Ievidence other than the MSA supports termination, Father contends that the
evidence 1s legally and factually insufficient to show that statutdry grounds for termination exist
and that termination of his parental rights is in B.J.V’s best interest. See Tex. Fam. Code

§ 161.001(b)(1), (2). We affirm the trial court’s termination order.




BACKGROUND

B.J.V.’s mother (Mother) filed a petition to terminate Father’s parerital rights after

he was arrested and convicted in New Hampshire for possession of child sex-abuse images,
distribution of child sex-abuse images, indecent exposure, and violation of privacy. At the time of
his arrest, the family was residing in New Hampshire, and B.J.V. was four years old. The arrest
followed law enforcement’s discovery of thousands of sexually explicit iméges of children on
Father’g computer, including an image taken by Father of his ‘exposerd penis in the presence éf one
of B.J.V’s friends, a six-year-old gitl. In addjﬁon, law enforcement discovered that Father had set
up a phone in a bathroom 1n the family’s house for the purpose of recording another six-year-old
friend of B.J. V. as éhe urinated.

At the final hearing, the trial court heard téstimony from Mother; Father, and
B.J.V’s guardian ad litem. In addition, the trial court adnﬁtted into evidence a copy of an' MSA,
which had been signed by the parties, their attorﬁeys, and the guardian ad litem. In the MSA,
Father stipulated to termination under Sectic;n 161.001(b)(1)(Q) of the Texas Family Code—that
is, that he “knowingly engaged in criminal condﬁct that has resulted in his conviction of an offeﬁse
and confinement or imprisonment and inability to care for the child for not less than two yea:rs
from the date the petition was filed.” See Tex. Fam. Code § 161.001 (bj(l)(Q). The trial court also
admitted documents related to Father’s co;wictions, including .certiﬁed copies of the probable
cause affidavits, complaints, indibtments, and sentencing judgments. |

Following the hearing, the trial court signed a final order terminating Father’s
parental rights based on its findings that statutory grouﬁds exist under both subsection (Q) and

subsection (L) of Section 161.001(b)(1) and that termination of the parent-child relationship is in




B.J.V.’s best interest.! Upon Father"s request, the trial court issued findings of fact and conclusions
of law. See Tex. R. Civ. P. 296. In part, the trial court found that (1) “the [MSA] dated August 15,
2023, between the parties is valid and enforceable. and that [Father] failed to present sufficient
evidence to support the contention that the [MSA] was not valid”; (2) “even if the [MSA] was not
valid, sufficient evidence was present to support the feqﬁisite findings for termination by clear and
convincing evidence”; and (3) “there 1s clear and convincing evidence that the termination of the
parent-child relationship between [Father] and [B.J V] is in the best inferest of the child.” This

appeal followed.

STANDARD OF REVIEW
“While parental rights are of constiﬁtiond magnitude, they are not absolute.” In re
CH, 89 S.W.3d 17, 23 (Tex. 2002). To terminate a parent-child relationship, the party seeking
termination must prove by clear and convincing evidence that (1) the parent’s acts or omissions
consﬁtute at least one of the enumefated statutory grounds for terrﬁination, and (2)'terminati‘on is
in the child’s best interest. Tex. Fam. Code § l61_.001(b)(1), (2); In re A: V., 113 SSW:3d 355, 362

(Tex. 2003). Clear and convincing evidence is “the measure or degree of proof that will produce

in the mind of the trier of fact a firm belief or conviction as to the truth of the allegations sought

to be established.” Tex. Fam. Code § 101.007. “This heightened proof standard carries the
weight and gravity due process requires to protect the fundamental rights at stake.” In re 4.C,

560 S.W.3d 624, 630 (Tex. 2018),

! Under subsection (L), the trial court may terminate the parent-child relationship when
the parent 1s convicted under one of several enumerated sections of the Penal Code, “or under a
law of another jurisdiction that contains elements that are substantially similar to the elements of
an offense under [the enumerated sections of the Penal Code],” including a conviction for
indecency with a child, under section 21.11, and for possession of child pornography, under section
43.26. Tex. Fam. Code § 161.001(L)(xui1).




In an appeal from an order terminating Vparental rights, we- apply a standar‘d' of
review that reflects this heightened standard of pfoof Inre JEC., 96 S,W.3d 256,264 (Tex. 200 2)1
In this context, “[tThe distinction between legal and factual sufficiency lies in the extent to which
disputed evidence contrary to the finding 'r%lay be considered.” In re A.C., 560 S.W.3d at 631.
When evaluating the legal sufficiency ofvthevevidence, we view all the evidence in the light most
favorable to the finding and consider any undisputed contrary evidence to decide whgther “a

- reasonable factfinder could have formed a firm belief or -conyiction that the ﬁnding was true.’v’ jd. )
A factual-sufficiency review, in contraét, requires “weighing disputed evidence contrary to the
ﬁn.ding agajnsf all the evidence favoring the finding.” Zd. “Evidence is factually insufﬁcient if, in

| light of the entire record, the disputed evidence a factﬁnder could not have credited in favor of z‘1
finding is so significant that the factfinder could not have formed a firm belief or conviction that

the finding was true.” Id.

» DISCUSSION
Sufficiency of the Evidence

We turn first to Father’s fourth issue on appeél, in which he asserts that the evidence

is legally and factually insufficient to support the trial court’s findings that “even if the [MSA] was

not valid,” the predicate grounds for termination exist under subsection (Q) and subsection (L) and
: that termination 1s in B.J.V.’s best interest. |

Subsection Q permits a trial court to terminate the pareﬁt-child relationship when
the parent knowingly engaged in criminal conduct that has resulted in the parent’s (1) conviction
of an offense, and (2) confinement or imprisonment and inability to care for the child for not less
than two years from the date of filing the i)etition. Tex. Fam. Code § 161.001(b)(1)(Q). Under

subsection (Q), the requirement of clear and convincing evidence of an-“inability to care for the -




‘child” is not met on the mere showing of prolonged incarceration. In re JG.S., 574 SW.3d 10'1,

- termination of parental rights could become an additional punishment automatically imposed along
with imprisonment for almost any crime.” Id. (quoting In re E.S.S., 131 S.W3d 632, 639 (Tex. '
Apb.——Fort Worth 2004, no pet.)). Therefore, to determine if te‘rr'ninationv is warr_anted under
subsection (Q), a couft must analyze the evidence under a three-step burden-shifting fraxnéwork.

Brickley . Joseph:Siephen'No. 03-07-00574-CV, 2023 Tex: App. LEXIS 1367, S (Tex Apf—
Austin Mar. 2, 2023, pet. denied) (mem. op.). In the ﬁ}st step, the party moving fc;r termination
must produce evidence of criminal conduct by the parent that results in confinement for two or
more years. Id. If this burden is met, the burden shifts to the parent to pr'o.duce some eyidence of
how he or she will proi/ide care for the child during the period of confinement or thatf‘he or she has
arrahged with another person for that persoh to prévide care for the child duﬁng the period of
conﬁnément. Id. 1f the parent meetsb that burden of production, the third step shifts the burden to
the party seeking to terminate parental rights. /4. That partv then has the burden of pérsuasion to
show that the parent’s provision or arrangement would not adequately satisfy the parent’s duty to
the child InreJ.G.S, 574 SW3dat120.

The undisputed evidence pr(es‘éntevd at thé final hearing estéblishes thét Father was
convicted of crimes that resulted in his incarceration for a minimum of two years. In his téstimony,
Father acknowledged' that he pleaded guilty and was quvicted under New Hampshire law of
possession of child-abuse sex images, distribution of éhild-abuse sex images, indecent exposure, |

and violation of privacy. The sentencing documents, signed by the New Hampshire trial judge and

admitted without objection at the final hearing, show that Father was sentenced to imprisonment

for a minimum of 7.5 years and a maximum of 15 years.




Because Mother met her initial burden, the burden shifted to Father to produce
evidence showing how he would provide care for BJ V during his incarceration. Factors that a
court may consider in deternlining whether there is an “inability to care” include “the availability
of financial and emotional support from the incarcerated parent.” Lewis v. Texas Dep t of Fam. &
Protective Servs., No. 03-07-00510-CV, 2008 Tek. App. LEXIS 6457, at *15 (Tex. App.—Austin
20, 2008, no pet.) (mem. op.). Evidence supporting a subsection (Q) finding against a parent
includes evidence showing that the parent has not made efforts to arrange for the child’s care, has
no family members with whom the parent would want the child placed, has not provided the names
of any potential placements for the child, and has no‘g provided financial support or health mnsurance
for the child. Brickley, 2023 Tex. App. LEXIS 1367, at *6 (citations .omitted).

In this case, Mother testified that she has not rec_eived any financial support from
Father since his arrest and, moreover, that she is currently having to pay Father’s student loans,
which she cosigned during their marriage. In his testimony, Father didv not dispute that he has not
provided financial support sinde his arrest, and in his appellate briefing, he asserts that he is
currently iﬁdigent. As to emotional support, Father testified that he would support B.J.V. during
his incarceration by writing letters and sendiﬁg gifts. _In addition, as Fathervpoints out, the guardian
ad lj}tve_nv;_fc%tjn_ﬁed‘that_ “[Father] told me thajc; his mother, the patgmal graqdmother, Karen, would.
be able to pick up [B.J.V.] in Texas . thét she would be abie to bring the child to him in prison
to see h1m However, other than potentially facilitating visits, Father did not present any evidence

suggesting that his relatives would assist with B.J.V.’s care during his incarceration. Finally,

Mother testified that even before his incarceration, Father was a “hands off? parent, meaning he

did not help with basic childcare duties. Based on this evidence, under the applicable standards of

review, we conclude that the evidence is legally and factually sufficient to support the trial court’s




finding that Father would be unable to care for B.J.V. during his confinement and, cOnsequently?
that termination is ‘war.r.anted under subsection (Q).

Father val'so argues that the evidence is insufficient to support termination under
subsection (L). In response, the Department agrees that the evidence is insufficient to support
the.trial court’s finding as to subsection (L). Because a single predicate finding under Section
161.001 (bj(l) along with a best-interest finding is sufficient to support termination, see Spurck v.
TexasDep?‘ of Fam &ProtectzveSer\;[s 396SW3d 205 221 (Te;<App—Aust1n2013 no pet ),
we need not decide this iséue, see Tex. R App. P. 47.1; In re MTC' No. 04-1 6-00548-CV, 2017
Tex. App. LEXIS 1257, at *3 n.3 (Tex. App.—San Antonio Feb. 15, 2017, no p_et,) (mem. op.)
(declining to examine whether evidence suppor_ted termination under subsection (O) where
Department conceded that evidence was insufficient under subsection (O) and sufﬁvcient evidence
supﬁorted other ground). |

Next, we consider Father’s argument that the evidence is factually and legally'
insufficientA to support the trial court’s best-interest ﬁnding. See Tex. Fam Code § 161.001(b)(2). |
We review a factfinder’s best-interést finding in light of the non-exhaustive list of considerations
set out in Holley v. Adams: the child’s wishes, the child’s emotional and phySical needs now aﬁd
in the future, enotional bf'phjsicai danger to the child how and in the futuré, the parenting abilities’
of the parties seeking custody, programs a\/—ailable to help those parties, plans for the child by the
parties seeking custody, the stability of the proposed placement, the parent’s acts ér omissions
indicating that the parent-child relationship 1s improper, and any excuses for the parent’s condi_1ct.
544 S W.2d 367, 371-72 (Tex. 1976); see A.C., 560 S.W.3d at 631; E.N.C.; 384 S.W.3d 796, 807

(Tex. 2012); C.H., 89 S.W.3d at 27. The Holley factors are not exhaustive, not all factors must be

proved, and a lack of evidence about some of the factors does not “preclude a factfinder from




reasonably forming a strong conviction or belief that termination is in the child’s best inter_est,
particularly if the evidence [is] undisputed that the parental relationship endangered the saféty of
the child.” C.H., 89 S.W.3d at 27. “We must con;ider ‘the totality of the circumstances in light of
the Holley factors’ to determine ;yhether sufﬁcient_evidence supports” the best-interest finding.

Inre JM.G., 608 SSW.3d 51,> 54 (Tex. App.—San Antonio 2020, pet. denied) (quoting In re B.F,

No. 02-07-00334-CV, 2008 WL 902790, *11 (Tex. App.—Fort Worth Apr. 3, 2008, 1io pet.) (mem.

op.)). Proof.concerning the statutory predicate under section 161.001(b)(1) does not relieve the

Depaﬁment of proving that termination is in the best interest of the child, but “the same evidence
may be probative of both issues.” CH 89 S.W.3d at 28.

As previously discussed, the trial court heard 'eyidence that Father committed
offenses involving the abuse of children. Moreover, some of those offenses invdlved friends of
" B.J.V. and occurred while B.j V. was also iﬁ the home. In addition, Mother testified that soon after
Father’s arrest, she and B.J.V. came to Texas to live ‘with her parents and that they have madé a
new life in Texas. Mother testified that B.J.V. has bondéd with his maternal grandparents, is doing
well in school, and has been seeing a therapist consistently since arriving in Texas. Similarly, the
guardian ad litem testified that B.JV. was édjusting well to ‘hislnew life and that a continued
relatlonshlp wnh his: Father—who “'abuis"egl‘the trust of those -C].Qfest to him’ ’_—wou‘]-d Arigg:ativelyg
impact his emotional well-being. _

Considering all the evidence in the light most favorable to the best-interest finding,
and considering undisputed contréry evidence, we conclude a “reasbnable factfipder could form a
firm belief or conviction” that termination of Father’s parental rights is in B.J.V.’s best interest.
See A.C., 560 S.W.3d at 630-31. In addition, viewing the evidence in a neutral ﬁght and weighing

all the evidence, we conclude that the disputed evidenée that a reasonable factfinder could not have




credited in favor of the best-interest finding is not so significant that the factfinder could not have
formed a firm belief or conviction that tefrninatiqn of Father’s parental rights was in BJ.V.’s best
interest. See id. at.631. We overrule Father’s fourth issue on appeal.

In his second and third issues on appeal Father’s challenges the trial court’s _

consideration of the MSA. Specifically, in his third issue, Father asserts that the trial court erred

by refusing to set aside the MSA because, according to Father, the evidence establishes that it
Wés a .pro'aud of “;fraud, d\ifeés, coéréénil br other diléhonest 'meai;;s..’.’ In hi.'é.'éeéo"nd iséue, Fathei'f
complains; in the alternative, that the trial court abused its discretion by reﬁdering a judgment that
varied from tﬁe terms of the MSA. That 1s, Father contends that the trial court abused its discretion
by finding that termination was warranted uﬁder subsection (L) because the MSA stipulated that
termination was warranted solely under subsection (Q).

Because we conclude that the eyidence 1s sufﬁcient to support terminatiori undér
subsection (Q), even without considering the MSA and its stipulation as to subsection (Q), any
error corhmitted by the trial court inArefusing to set aside the MSA is harmless. See Tex. R. App.
P 44 1(a). Similarly, because a finding that termination 1s warranted under subseétion Q) is
sufﬁ(;ient to ‘sup'port termination, any error committed by the trial court in finding that termination
was warranted under both subsection (Q) and subsection (L) is harmless. Id ‘Accordingly, we

overrule Father’s second and third issues on appeal.

Procedural Challenges

Finally, we consider tWo issues in which Father challenges thé procedure under
which the termination procegdings were conducted. Fjrst, Father complains that the trial court
abused its discretion by failing to éppoint_an amiéus attorney or attomney ad litem to represent

B.J.V in the proceedings. See Tex. Fam. Code § 107.002(c)(4) (providing that in termination
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suit not filed by governmental entity “the court shall, unless the court finds ’Ehat the interests of
the child will be represented adequately by a party to the suit whosg interests are not i_n conflict
with the child’s interests, appoint” either “(1) an amicus attorey; or (2) an attorney ad litem”).
However, Father is raising this corﬂplaint for the first time on appeai. Because there is nothing in
the record showing that Father ever objected to the trial court’s failure to appoint an amicus
attorney or attorney ad litem for B.J.V,, we conclude that Father has failed to preserve this issue
for appeal. See Tex. R. App. P 33.1; Riga_l'y S M., No. 03-10-00008-CV, 2010 Tex. AppA LEXIS
6196, at *6-7 (Tex. App.—Austin, July 29, 2010, no pet.) (mem. op.) (citing In re KAF, 160
S.W.3d 923, 928 (Tex. 2005) (observing that “the rules governing error .pres'ervation must be
followed n cases invoiving termination of parental rights”)). We overru.le Father’s first issue.
Next, we consider Father’s fifth issue, in which he contends that the trial court

abused its discretion by denying his request for court-appointed counsel. Trial courts must appoint

counsel for indigent parents in termination suits brought by a governmental entity. See Tex. Fam.

Codé §§ 107.013(a), .015(c) . Whereas, in private-termination suits, the apf)bintment of counsel
is discretionary and is not mandated by statute. See id. § 107.021; Inre J.C., 250 S.W.3d 486, 489
(Tex. App—Fort Worth 2008, pet. denied).

E\}en'though not required by Statute, because of the imp_ortant'inté;rests at stake,
the appointment of counsel may be required by dﬁe process. In re J.E‘D‘., No. 11-19-00166-CV,
2019 Tex. App. LEXIS 9367, at *8 (Tex. App.—Eastland ch. 24,2019, no pet.) (mem. op.) (citing
Lassiter v. Department QfSoc. Servs. of Durham Cty,, N.C., 452 U.S. 18,31-32 (1981)); see also
Inre IMS., 679 SW.3d 704, 715 (Tex. App.—Houston [1st Dist.] 2_023, no pet.) (recognizing
that failure to appqint counsel in private-termination suit could violate due process). Trial cbufts

determine whether to appoint counsel in private-termination suits on a case-by-case basis, see
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Inre A.S., No. 02-24-00072-CV, 2024 Tex. App. LEXIS 3754, at *12 (Tex. App.—F'cs.rf".Worth
May 30, 2024, no pet.) (mem. op.), and. on réview, a‘ppeliate courts consider the facts and‘ )
circumstances of t&e case to determiﬁe whether the triallcourt’s refusal to appoint counsel deprived
the parent of due‘process, Inre JED., 2019 Tex‘. App. LEXiS 9367, a:t *8 (citing Lassiter, 452 U S.
at 32). Specifically, we consider whether (l) the ;ﬁétition for termination contains allegations of

neglect or abuse upon which criminal charges could be based, (2) expert witnesses are involved in

the case, (3) the case present troublesome points of law, either procedural or substartive, (4) the
record indicates that the absence of counsel’s guidance rendered the proceedings fundamentally
unfair, (5) the presence of counsel would have made determinative difference, and (6) the indigent

parent demonstrates a clear desire to contest the proceedings. In re L.E, No. 02-19-00421-CV,

2020 Tex. App. LEXIS 3879, at *31 (Tex. App.—Fort Worth May 7, 2020, no pet.) (mem. op)

(citing Lassiter, 452 U.S. at 32-33).

The facts and éircumstances in this case do not show that Father was deprived_ of
due process by the trial court’s failure to appoint counsel. Although the état‘utory grounds upon
which Mother sought termination were based on criminal charges, those criminal chgrges resulted
in convictions before the final hearing, and there 1s no indication that further charges could result
from the evidence presénted at "triaf. In édciition, no ‘expvert testimony was in\'/-ol\')éd in the case. As
to whether the absence of appointed counsel renderéd the proceedings fundamentally unfair, the
record shows that Father had retained counsel for the majority of the. termination proceedings,
from the time he filed his answer in October 2022 until September 2023. Father voluntarily moved
to disrﬁiss his retained attorney shortly after he and his attorney signed the MSA. Father requested
that the court appoint him an Vattorney to assist him in challenging the MSA because, according

to his motion for appointment of counsel, he and his retained counsel had an “irreconcilable




breakdown” over whether to challenge the validity of the MSA. However, as previously discﬁssed,
Mother presented evidence_ independ'ent of the MSA that was sufficient to establish that
Father’s parental rights should’be terminated. Specifically, although Father clearly conte;sted the
terminationof his parental rights, Mother presented evidence showing ;chat Father would be
conﬁned for more thari. two years and that he had not made any arrangements to care for his son,
financially or emotionally.

Based on the record before us, we cannot conclude that the _absence of counsel’s
guidance rendered the proceedings fundamentally unfair or that the presence of counsel would |
have made a determinative difference. See Lassiter, 452 U.S. at 33. We conclude that the trial
court did not abuse its discretion in denying Father’s request for court-appointed couﬁsél. We

overrule Father’s fifth issue on appeal.

CONCLUSION

Having overruled Father’s issues on appeal, we affirm the trial court’s termination

Chari L, Kelly, Justice

Before Justices Baker, Triana, and Kelly
Affirmed

Filed: August 30,2024
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