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APPENDIX A —  

Judgment of the District Court of Appeal of the State of Florida, Fourth District  

(Oct. 2, 2024) 



DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT 

 
TYRONE WOODSON, 

Appellant, 
 

v. 
 

STATE OF FLORIDA, 
Appellee. 

 
No. 4D2023-2481 

 
[October 2, 2024] 

 
Appeal from the Circuit Court for the Seventeenth Judicial Circuit, 

Broward County; Frank Ledee, Judge; L.T. Case No. 20-004993 CF10A. 
 
Joseph A. DiRuzzo, III and Daniel M. Lader of Margulis Gelfand DiRuzzo 

& Lambson, Fort Lauderdale, for appellant. 
 
Ashley Moody, Attorney General, Tallahassee, and Paul Patti, III, Senior 

Assistant Attorney General, West Palm Beach, for appellee. 
 

PER CURIAM. 
 
 Affirmed. 
 
GROSS, CIKLIN and KUNTZ, JJ., concur. 

 
*            *            * 

 
Not final until disposition of timely filed motion for rehearing. 
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APPENDIX B —  

Order of the District Court of Appeal of the State of Florida, Fourth District denying 
rehearing (Dec. 23, 2024) 



IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA 
FOURTH DISTRICT, 110 SOUTH TAMARIND AVENUE, WEST PALM BEACH, FL  33401 

 
December 23, 2024 

 
TYRONE WOODSON, 
                    Appellant(s) 
v. 
 
STATE OF FLORIDA, 
                    Appellee(s). 

CASE NO. - 4D2023-2481 
L.T. No. - 20-004993-CF10A 

 
BY ORDER OF THE COURT: 
 
 ORDERED that Appellant's October 15, 2024 motion for rehearing en banc, written 

opinion, and certification is denied.  

 
Served: 
Crim App WPB Attorney General 
Heidi Lynn Bettendorf 
Joseph Andrew DiRuzzo, III 
Daniel Lader 
Paul Patti, III 
 
KR 

 
I HEREBY CERTIFY that the foregoing is a true copy of the court’s order. 

 
 
 

4D2023-2481 December 23, 2024 

LONN WEISSBLUM, Clerk 
Fourth District Court of Appeal 

4D2023-2481 December 23, 2024 
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APPENDIX C —  

Order of the Supreme Court of Florida denying review 
(Jan. 6, 2025) 



   
 

   
 

Supreme Court of Florida 
 

MONDAY, JANUARY 6, 2025 
 
 

Tyrone Woodson,  
                    Petitioner(s) 
v. 
 
State of Florida, 
                    Respondent(s) 
  

SC2025-0023 
Lower Tribunal No(s).:  

  4D2023-2481; 
062020CF000499A88810  

 
Petitioner’s Notice to Invoke Discretionary Jurisdiction, 

seeking review of the order or opinion issued by the 4th District 
Court of Appeal on October 2, 2024, is hereby dismissed.  This 
Court lacks jurisdiction to review an unelaborated decision from a 
district court of appeal that is issued without opinion or 
explanation or that merely cites to an authority that is not a case 
pending review in, or reversed or quashed by, this Court. See 
Wheeler v. State, 296 So. 3d 895 (Fla. 2020); Wells v. State, 132 So. 
3d 1110 (Fla. 2014); Jackson v. State, 926 So. 2d 1262 (Fla. 2006); 
Gandy v. State, 846 So. 2d 1141 (Fla. 2003); Stallworth v. Moore, 
827 So. 2d 974 (Fla. 2002); Harrison v. Hyster Co., 515 So. 2d 1279 
(Fla. 1987); Dodi Publ’g Co. v. Editorial Am. S.A., 385 So. 2d 1369 
(Fla. 1980); Jenkins v. State, 385 So. 2d 1356 (Fla. 1980).  
 No motion for rehearing or reinstatement will be entertained 
by the Court.   
   
 
A True Copy 
Test: 
 
 
SC2025-0023 1/6/2025 
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CASE NO.:  SC2025-0023 
Page Two 
 

   
 

 

SC2025-0023 1/6/2025 

 
TD 
 
Served: 
 
CRIM APP WPB ATTORNEY GENERAL 
4DCA CLERK 
BROWARD CLERK 
JOSEPH ANDREW DIRUZZO, III 
DANIEL LADER 
HON. FRANK DAVID LEDEE 
PAUL PATTI, III 
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APPENDIX D —  
 

Judgment/disposition of the 17th Judicial Circuit (Broward County), Florida  

(Oct. 13, 2023) 
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APPENDIX E —  

Order denying motion to dismiss (Oct. 6, 2023) 
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APPENDIX F — 

State’s response to motion to dismiss (May 22, 2023) 
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APPENDIX G — 

Transcript of oral argument (July 19, 2023) 



·1· · ·IN THE CIRCUIT COURT, SEVENTEENTH JUDICIAL CIRCUIT,

·2· · · · · · ·IN AND FOR BROWARD COUNTY, FLORIDA

·3

·4· · · · · · · · · · · · · · · · CASE NO.: 20-4993CF10A

·5· · · · · · · · · · · · · · · · JUDGE FRANK LEEDEE

·6· · · · · · · · · · · · · · · · JULY 19, 2023

·7

·8

·9· STATE OF FLORIDA,

10· · · ·Plaintiff,

11· v.

12· TYRONE WOODSON,

13· · · ·Defendant.

14· ________________________/

15

16

17· · · · · · · · · · · MOTION TO DISMISS

18

19

20

21· · · ·The above-entitled and foregoing cause having come

22· on to be heard before HONORABLE Frank Leedee, at the

23· Broward County Central Courthouse, 201 Southeast 6th

24· Street, Courtroom 4750, Fort Lauderdale, State of

25· Florida 33301, on July 19, 2023.
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·1· APPEARANCES:

·2

·3· Paul R. Valcore, Assistant State Attorney

·4· State Attorney’s Office

·5· 201 Southeast 6th Street, 665

·6· Broward, Florida 33301

·7· Attorney on Behalf of the State of Florida

·8

·9· Joseph Diruzzo, Esquire

10· DiRuzzo & Company

11· 401 E Las Olas Blvd Ste 1400

12· Ft Lauderdale, Florida 33301-2218

13· Attorney on behalf of the Defendant

14

15

16

17

18

19

20

21

22

23

24

25
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·1· · · · · · · · · · · · · SESSIONS

·2· · · · · · · · · · · · · · · · · · · · · · · · · · PAGE

·3· JULY 19, 2023

·4· MORNING SESSION

·5· · · ·DEFENSE’S CLOSING ARGUMENT· · · · · · · · · · 9

·6· · · ·STATE’S CLOSING ARGUMENT· · · · · · · · · · ·27

·7· · · ·DEFENSE’S REBUTTAL ARGUMENT· · · · · · · · · 55

·8

·9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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·1· · · · · · · · · · P R O C E E D I N G S

·2· · · ·BE IT REMEMBERED that the following proceedings

·3· were had in the above-entitled cause before the

·4· HONORABLE FRANK LEEDEE, Judge in the Circuit Court, in

·5· Broward, Florida, with appearances as hereinabove noted,

·6· to-wit:

·7· · · ·(Thereupon, the following proceedings were had at

·8· 10:08 a.m.)

·9· · · · · · THE COURT:· All right.· State of Florida

10· · · ·versus Tyrone Woodson, case number 2004993CF10A.

11· · · ·Joe, would you be kind enough to put your

12· · · ·appearances on the record?

13· · · · · · MR. DIRUZZO:· Good morning, Your Honor.

14· · · ·Joseph Diruzzo on behalf of Mr. Tyrone Woodson,

15· · · ·who's present in court, seated in the front row

16· · · ·directly to my left.

17· · · · · · THE COURT:· Mr. Woodson, good morning.

18· · · · · · THE DEFENDANT:· Good morning.

19· · · · · · MR. VALCORE:· Paul Valcore on behalf of the

20· · · ·State of Florida.

21· · · · · · THE COURT:· Mr. Valcore, there was a decision

22· · · ·that was rendered by Third Circuit that was --

23· · · ·potentially could impact the Court's decision in

24· · · ·this matter.· Have you had an opportunity to review

25· · · ·it?
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·1· · · · · · MR. VALCORE:· When did that happen?· I was on

·2· · · ·vacation the last two weeks.

·3· · · · · · THE COURT:· Oh.

·4· · · · · · MR. VALCORE:· So, I'm not aware of it, no.

·5· · · · · · MR. DIRUZZO:· June -- June 6th, lit --

·6· · · ·literally the -- the -- the day that we were -- we

·7· · · ·were in here.

·8· · · · · · THE COURT:· Yes.

·9· · · · · · MR. VALCORE:· Are you talking about the

10· · · ·Florida -- or the Federal Circuit?

11· · · · · · THE COURT:· Yes, yes, yes.

12· · · · · · MR. VALCORE:· Oh.· Yes, yes.· Yes, I'm aware

13· · · ·of it.

14· · · · · · THE COURT:· Okay.· I just wanted to make sure

15· · · ·that you had.· Okay.· You've had the opportunity to

16· · · ·review it.· I have seen no other case law that’s

17· · · ·been generated as of last night on this issue.

18· · · ·Okay?· However, there were -- apparently this

19· · · ·motion has been filed in several other divisions in

20· · · ·Broward County.

21· · · · · · MR. DIRUZZO:· This motion as by my motion or

22· · · ·as a substantially similar motion?

23· · · · · · THE COURT:· Let's put it this way.· You are

24· · · ·absolutely right.· Let me be specific.  A

25· · · ·substantially similar motion has been filed in
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·1· · · ·other divisions in this county.· Okay?· One of the

·2· · · ·issues that has come up -- this is the

·3· · · ·constitutional issue -- the statute is being

·4· · · ·challenged, okay?· I'm going to put this on the

·5· · · ·record for you all, give you the opportunity to --

·6· · · ·to discuss if you wish to do so.· Based on the fact

·7· · · ·that I know of at least three other divisions where

·8· · · ·these have been -- these motions -- a similar

·9· · · ·motion has been filed.· Do the parties wish to have

10· · · ·legal arguments being made before -- and I use my

11· · · ·words incredibly carefully -- a panel on mass --

12· · · ·hold on -- not as to the facts of the case -- of

13· · · ·the cases but as to the legal arguments?· And so

14· · · ·that my appellate record is absolutely clear, I am

15· · · ·not suggesting an unbunk (phonetic) hearing.· I'm

16· · · ·suggesting an un-mass (phonetic) hearing.· And from

17· · · ·there, then each of the Judges can retreat back,

18· · · ·have factual argument made in all -- each of the

19· · · ·cases and from that perspective, make their

20· · · ·independent decisions.· That is an option that I

21· · · ·extend to you if you wish me to reach out to my

22· · · ·colleagues.

23· · · · · · MR. DIRUZZO:· I got a couple of questions,

24· · · ·Judge.· On those cases -- and if you -- and if you

25· · · ·don't know -- if you haven't reviewed the moving
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·1· · · ·papers, I understand.· I would like to know if

·2· · · ·those challenges are both as applied and facial and

·3· · · ·I would like to know if those challenges are under

·4· · · ·both the Second Amendment and the Florida

·5· · · ·Constitution because I -- because --

·6· · · · · · THE COURT:· I do not know.

·7· · · · · · MR. DIRUZZO:· -- Okay.

·8· · · · · · THE COURT:· But those -- those are those

·9· · · ·questions that I had to solve.

10· · · · · · MR. DIRUZZO:· Because initially I don't have a

11· · · ·problem with the Court's offer.· I personally don't

12· · · ·think that the Court of the un-mass -- and I'll use

13· · · ·your term -- given that my as applied challenge in

14· · · ·this case -- and I'm going to assume -- assuming

15· · · ·that the other motions brought an as applied

16· · · ·challenge, that the factual issues in the

17· · · ·respective cases are not going to be in dispute.

18· · · ·And so, in this case, the -- the State, in its

19· · · ·initial response and opposition, detailed the

20· · · ·charges that my client was convicted on -- the

21· · · ·felony charges.· So, I don't believe there's --

22· · · ·there’s going to be any dispute.· So, I don't think

23· · · ·-- or I would prefer if we're going to -- if we’re

24· · · ·going to do it that we do it both facially and as -

25· · · ·- as -- as applied and -- and so that the other
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·1· · · ·Defense Counsel on the other cases -- assuming

·2· · · ·they've brought an as applied challenge -- could

·3· · · ·argue that the facts are they’re an as applied

·4· · · ·challenge, they're free to do so.· But what I'm not

·5· · · ·going to do on behalf of my client is I'm not going

·6· · · ·to waive an as applied challenge underneath the --

·7· · · ·under either the Federal Constitution or the

·8· · · ·Florida Constitution.

·9· · · · · · THE COURT:· I -- I -- I understand completely

10· · · ·where you're going.· I just made you the offer and

11· · · ·I take it -- it was just -- I looked at it from

12· · · ·that perspective and I saw that there are certain -

13· · · ·- certain motions have been filed.· I don't know

14· · · ·the answers to those questions.· I'm happy to

15· · · ·follow up on them, but I think it's as you all have

16· · · ·literally briefed the issue in -- in detail and

17· · · ·you've provided me with all the case law I would

18· · · ·like to have.· Let’s -- let's move on this case and

19· · · ·it'll be out there.· If the other Judges wishes --

20· · · ·wish to afterwards you all do an un-mass hearing,

21· · · ·they can do that, and -- but they will have my

22· · · ·opinion out there or they'll have my -- my order

23· · · ·out there and they can go -- and they can follow up

24· · · ·on that.· Mr. Valcore, are you in the Court?

25· · · · · · MR. VALCORE:· Yes.· I don't have an opinion
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·1· · · ·either way.· I -- I am not aware of all of these

·2· · · ·other motions.· One was in front of Judge Holden,

·3· · · ·but they abandoned it.

·4· · · · · · THE COURT:· Oh, okay.

·5· · · · · · MR. VALCORE:· And the other two haven't been

·6· · · ·set as far as I know of.

·7· · · · · · THE COURT:· No, I do not believe -- one of

·8· · · ·them is in front of Judge -- the Honorable Judge

·9· · · ·Lynch.

10· · · · · · MR. VALCORE:· Oh, okay.· Yeah.· So, they

11· · · ·haven’t -- they haven't informed me of it, so I've

12· · · ·never responded to it.

13· · · · · · THE COURT:· And gentlemen, I would like to

14· · · ·have argument on this --

15· · · · · · MR. VALCORE:· Sure, Judge.

16· · · · · · THE COURT:· -- based on this.· I'd definitely

17· · · ·like to have your arguments on this.· I -- As I've

18· · · ·said, I have read all of the case law that's been

19· · · ·submitted.· I've read all of the pleadings that

20· · · ·have been submitted and I find the -- the issue

21· · · ·fascinating, so I’m -- I'm all ears.· It is your

22· · · ·motion, Sir.

23· · · · · · · · ·DEFENSE’S CLOSING ARGUMENT

24· · · · · · MR. DIRUZZO:· Yes.· Thank you, Your Honor.

25· · · ·Given the Court's representation that it -- that it
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·1· · · ·is fully familiar with the -- the motion paper that

·2· · · ·has been filed in this case, I'm not going to

·3· · · ·reiterate those in -- in detail, but I would like

·4· · · ·to highlight certain -- certain points for the

·5· · · ·Court's consideration.

·6· · · · · · THE COURT:· Please.

·7· · · · · · MR. DIRUZZO:· First is that my initial motion

·8· · · ·made it very clear that I was bringing a two-

·9· · · ·pronged attack, both under the Federal Constitution

10· · · ·and the -- the Florida Constitution.· Conspicuously

11· · · ·absent from the State’s initial response and

12· · · ·opposition and from the State’s sur-reply is any

13· · · ·mention whatsoever of the Florida Constitution,

14· · · ·given that this Court gave the State an opportunity

15· · · ·to file the sur-reply, it's my position, Your

16· · · ·Honor, that the State has waived any arguments to

17· · · ·the contrary.· It's been -- I put it out there.  I

18· · · ·detailed it with the appropriate citations to

19· · · ·authority and no response -- no relevant response

20· · · ·from the State.· Given that this Court effectively

21· · · ·gave the State a mulligan to file the -- the sur-

22· · · ·reply, I think it -- it -- this Court would be well

23· · · ·in its discretion to consider that -- that argument

24· · · ·waived, but more appropriately, at least for

25· · · ·today's purposes, given that the State hasn't
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·1· · · ·articulated a response as to why my motion or the -

·2· · · ·- the felon in possession statute does not comply

·3· · · ·with the Florida Constitution, the State should be

·4· · · ·prohibited and stopped -- whatever your phraseology

·5· · · ·-- for making that argument today for the very

·6· · · ·first time.· So, now turning -- turning to the

·7· · · ·facts of this case, Judge, Heller established a

·8· · · ·personal Second Amendment right.· McDonald applied

·9· · · ·that right to the states and Bruin (phonetic) set

10· · · ·the test to apply the Second Amendment right.· The

11· · · ·State in its sur-reply was very clear that it asked

12· · · ·this Court to adopt the outcome in the Third

13· · · ·Circuit in Range.· That Range one decision was
· · · · · · · · · · · · · · · th
14· · · ·issued on November 16· of 2022.· That decision was

15· · · ·vacated on June 1st-- I'm sorry -- January 6th of

16· · · ·‘23.· It was argued unbunk on February 15th of ‘23

17· · · ·and the State’s sur-reply was filed on May 22nd of

18· · · ·‘23.· So, at the date of the State’s sur-reply, the

19· · · ·State was either on knowledge or had constructive

20· · · ·knowledge if it had performed a separation of --

21· · · ·that Range one had been vacated and that was

22· · · ·pending before the unbunk court.· Notwithstanding

23· · · ·those facts, the State proceeds to double down and

24· · · ·ask this Court to apply the decision in the Third

25· · · ·Circuit in Range.· I submit, Your Honor, that the
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·1· · · ·Court should take the -- the State up on this offer

·2· · · ·and apply the unbunk decision in Range -- the Third

·3· · · ·Circuit's controlling decision in Range to the

·4· · · ·facts of this case.· And in that case it was

·5· · · ·perfectly clear, the lead opinion by Judge Hardiman

·6· · · ·that the federal felon in possession statute was

·7· · · ·unconstitutional and it applied the analytical

·8· · · ·framework from -- from Bruin, which is very simple.

·9· · · · · · 1) Does the Texas Second Amendment apply?· And

10· · · ·I don't believe there's any argument that the right

11· · · ·to keep and bear arms -- you know -- directly

12· · · ·impacts a possession statute.· In this case, a

13· · · ·felon in possession statute.· Once that initial

14· · · ·hurdle has been cleared and it has been cleared as

15· · · ·articulated in the Third Circuit in -- in Range,

16· · · ·then the government bears the burden of

17· · · ·affirmatively proving that the regulation of the

18· · · ·law at issue is part of our historical tradition.

19· · · ·That's not a burden that the defendant has in this

20· · · ·case, nor am I willing to accept that burden and

21· · · ·I'm asking the Court to hold the -- the government

22· · · ·to its burden as articulated by the U.S. Supreme

23· · · ·Court.· Consequently, the State hasn't put anything

24· · · ·into the record that would even come close to

25· · · ·justifying a historical -- history in this country
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·1· · · ·circa 1776, or 1787 or even if you want to go to --

·2· · · ·was it 1864, 1865 when the Second Amendment would -

·3· · · ·-

·4· · · · · · THE COURT:· I do believe that they -- they

·5· · · ·relied on law from England in a Range decision.

·6· · · · · · MR. DIRUZZO:· Right, but -- but the point

·7· · · ·being -- and there is a bit of an academic debate

·8· · · ·as to purposes for incorporation.· Whether the

·9· · · ·incorporation debate -- you know -- stems at the

10· · · ·time of the amendment being argued in this case --

11· · · ·the Second Amendment -- or does one look to the due

12· · · ·process clause of the 14th amendment in order --

13· · · ·for purposes of incorporation.· Regardless, it's a

14· · · ·bit of -- of an academic exercise because the his -

15· · · ·- there is no historical tradition in this country

16· · · ·until the 20th century of disarming felons and I

17· · · ·believe as articulated the Third Circuit in Range,

18· · · ·the first one was the federal felon in possession

19· · · ·statute that initially only disarmed dangerous or

20· · · ·violent felons and then the wholesale disarmament

21· · · ·of felons at the federal level was in 1961.· I've

22· · · ·seen nothing in the State moving papers that

23· · · ·details the historical history un-mass or in

24· · · ·particular the historical history in Florida.· But

25· · · ·my review of the Florida felon in possession
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·1· · · ·statute -- and some iteration started in the 1950s.

·2· · · ·So, regardless, you -- you know -- if you're

·3· · · ·looking at the 1960’s for the -- for the federal

·4· · · ·felon in possession statute or the 1930 for the

·5· · · ·initial one that only disarmed violent felons or

·6· · · ·even the 1950’s for the earliest citation I saw for

·7· · · ·the Florida felon in possession statute, all of

·8· · · ·that is 20 -- 20th century vintage, which does not

·9· · · ·come close to establishing that our nation had a

10· · · ·historical history of disarming felons.· So, the

11· · · ·State makes a couple arguments that -- that the

12· · · ·Range Court and others have dispensed with --

13· · · · · · THE COURT:· I -- I need you -- when you

14· · · ·address the Range Court decisions, the first

15· · · ·decision was vacated or the second that's currently

16· · · ·in place?

17· · · · · · MR. DIRUZZO:· Oh, okay.

18· · · · · · THE COURT:· Okay.· I want my record to be

19· · · ·absolute -- because the -- the logic used by the

20· · · ·Third Circuit in the second decision seems to have

21· · · ·been very particular as to that specific set of

22· · · ·facts and almost limited to that particular

23· · · ·incident, but the analysis was much broader.

24· · · · · · MR. DIRUZZO:· Yes.· Yes, Judge.· So, for --

25· · · ·for purposes of today's discussion, I’m -- when I
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·1· · · ·refer to Range, I'll be referring to the unbunk

·2· · · ·decision, unless otherwise --

·3· · · · · · THE COURT:· Thank you.

·4· · · · · · MR. DIRUZZO:· -- and -- and at that point,

·5· · · ·Judge -- you know -- for the benefit of the Court

·6· · · ·and I -- and -- and Counsel for the State, who I

·7· · · ·don't believe to be practicing in -- in Federal

·8· · · ·Court very often, that was an -- that was an as

·9· · · ·applied challenge in the context of a civil case.

10· · · ·Now, we also have -- have to remember that in the

11· · · ·context of civil cases, Federal Courts are -- are

12· · · ·constrained by Article 3 considerations.· So, in

13· · · ·order to appropriately plead your case in the con -

14· · · ·- especially in the context of -- of a civil case,

15· · · ·you have to plead enough facts for standing and for

16· · · ·Article 3 jurisdiction, which then almost always

17· · · ·allows a Court -- a Federal Court that's

18· · · ·considering the matter to have enough facts before

19· · · ·it to adjudicate the issue as an -- on an as

20· · · ·applied challenge, which to do it the other way

21· · · ·there would be issues of -- of standing.· So,

22· · · ·you're going to see -- from the most part, I

23· · · ·believe Courts are going to -- given the

24· · · ·opportunity, they're going to review it as an -- on

25· · · ·an as applied basis based upon Article 3

App.059



·1· · · ·limitations.· Now, this Court does not have Article

·2· · · ·3 limit -- limitations at all.

·3· · · · · · THE COURT:· At all.

·4· · · · · · MR. DIRUZZO:· At -- at -- at all, but --

·5· · · · · · THE COURT:· However, you have asked, as part

·6· · · ·of this challenge, that I follow Supreme Court

·7· · · ·precedent on this matter and independently consider

·8· · · ·Florida precedent as applied in this -- in this

·9· · · ·matter.

10· · · · · · MR. DIRUZZO:· Florida precedent both as

11· · · ·applied and facially.

12· · · · · · THE COURT:· As applied and facially.

13· · · · · · MR. DIRUZZO:· Yes.

14· · · · · · THE COURT:· Absolutely.· So, I want to make

15· · · ·sure, are you of the position that the analysis

16· · · ·used by Third Circuit is not the analysis that I

17· · · ·should consider?

18· · · · · · MR. DIRUZZO:· No, I -- I -- I -- because --

19· · · ·because the analytical rubric un -- under Bruin is

20· · · ·going to be applied both to a facial challenge as

21· · · ·to -- and to an as applied challenge.

22· · · · · · THE COURT:· Okay.

23· · · · · · MR. DIRUZZO:· So, now turning to the -- a

24· · · ·couple of the salient points that the State makes,

25· · · ·the first is that -- that my client -- you know --
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·1· · · ·a criminal defendant is -- is not part of the

·2· · · ·people.· That was expressly rejected by the Third

·3· · · ·Circuit un-bunk in Range.· It was al -- also

·4· · · ·rejected by the Eleventh Circuit in the Jimenez

·5· · · ·Shilon case, S-H-I-L-O-N.· It was also rejected by

·6· · · ·Seventh Circuit in the -- in I believe the Mendez-

·7· · · ·Rodriguez case and the Fifth Circuit in the

·8· · · ·Rahimmi, R-A-H-I-M-M-I case.· And moreover, Judge,

·9· · · ·the term “the people” is found in -- also in the

10· · · ·First Amendment and the Fourth Amendment, taking

11· · · ·the State to its natural lo -- logic.

12· · · · · · If -- if one could be excised from the

13· · · ·definition of the people by operation of having a

14· · · ·felony conviction, then they -- they would lose --

15· · · ·that person purportedly would lose their right on

16· · · ·the First Amendment to assemble a petition and

17· · · ·would also lose the right for -- to be free of

18· · · ·unreasonable searches and seizures.· And for those

19· · · ·reasons, that's just not a tenable position, Your -

20· · · ·- Your Honor.· Now, as to the argument that my

21· · · ·client is not a law abiding citizen and therefore

22· · · ·that -- you know -- excises him from the definition

23· · · ·of the people as well, Your Honor, at best, that is

24· · · ·an -- a textual argument untethered to the language

25· · · ·of the Second Amendment or the Fourth or the First
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·1· · · ·for that matter.· There is no qualification in the

·2· · · ·text of the Constitution that says only law abiding

·3· · · ·citizens are part of the people or are -- are

·4· · · ·protected under the Fourth, First or -- or Second

·5· · · ·amendment.· As to the -- the argument that has been

·6· · · ·made that the -- Heller addressed -- or Heller --

·7· · · ·I'm going to use this term in scare quote -- in

·8· · · ·scare quotes -- “held” that there is a presumption

·9· · · ·that felons can be disarmed.· The Court should

10· · · ·reject that -- that argument, just as the Third

11· · · ·Circuit did in Range.· First, the -- that statement

12· · · ·Heller was dipped up.· Reviewing again this

13· · · ·morning, Judge -- turning to the Heller decision --

14· · · ·the simple question presented in the Heller

15· · · ·decision was “We considered whether a District of

16· · · ·Columbia prohibition on possession of usable

17· · · ·handguns in the home violates the Second Amendment

18· · · ·to the Constitution.· The presumption language in

19· · · ·Heller is dicta, which the Third Circuit in Range

20· · · ·acknowledges dicta, which the Bullock Court --

21· · · ·which I provided in the notice of supplemental

22· · · ·authority, acknowledges dicta that the District

23· · · ·Court in the Qinorz, Q-I-N-O-R-Z -- I believe that

24· · · ·it's mentioned in my moving papers -- also

25· · · ·acknowledged as -- as dicta.· And so, the -- the
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·1· · · ·Court should ignore that.· More importantly, Judge,

·2· · · ·the -- turning to the actual language of Bruin

·3· · · ·itself, and I'm quoting again from Bruin -- “Today,

·4· · · ·we declined to adopt that two-part approach.· In

·5· · · ·keeping with Heller, we hold that when the Second

·6· · · ·Amendment's plain text covers an individual's

·7· · · ·conduct, the constitution presumptively protects

·8· · · ·that -- that conduct.· To justify its regulation,

·9· · · ·the government may not simply posit that the

10· · · ·regulation promotes an important interest, rather

11· · · ·the government must demonstrate that the regulation

12· · · ·is consistent with this nation's historical

13· · · ·tradition of firearm regulation.· Only if a firearm

14· · · ·regulation is consistent with this nation's

15· · · ·historical tradition may a Court conclude that an

16· · · ·individual -- individual's conduct falls outside

17· · · ·Second Amendment's unqualified command.”· Your

18· · · ·Honor, so at best, the -- the presumption that was

19· · · ·mentioned in Heller runs in direct conflict with

20· · · ·presumption that is stated in Bruin, but I think --

21· · · ·you know -- from a more fundamental level, as

22· · · ·articulated in Range two by Judge Ambrose's

23· · · ·concurring opinion, which I stated before the Range

24· · · ·decision came out -- presumptions are just that,

25· · · ·they’re presumptions.· No presumption is
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·1· · · ·irrebuttable.· If it -- a presumption was

·2· · · ·irrebuttable, it wouldn't be a presumption.· And

·3· · · ·Judge, Judge Ambrose makes that clear on -- in his

·4· · · ·-- in his concurring opinion where he says,

·5· · · ·“Presumptions aren't rules,” and that they can be

·6· · · ·rebutted.· And so, in -- in this case, how does one

·7· · · ·-- you know -- pre -- you know -- attack that

·8· · · ·presumption?· Well, Your Honor, I believe the

·9· · · ·Supreme Court laid that out in Bruin itself when

10· · · ·they laid out the two-part analytical test that --

11· · · ·that I ar -- articulated.· And you -- simply put,

12· · · ·does the Second Amendment apply facially to the

13· · · ·conduct at -- at issue?· And if so, then the -- the

14· · · ·government has the burden of showing its consistent

15· · · ·with our historic tradition.· You know, Counsel for

16· · · ·-- for the government and other Judges have made

17· · · ·some articulation that the concurring opinions in

18· · · ·Heller, the concurring opinions in Bruin, are --

19· · · ·are -- are controlling and the Courts should look

20· · · ·at those as a matter of appellate practice.· Judge,

21· · · ·that's just wrong.· A decision of -- the majority

22· · · ·decision -- the controlling decision is the

23· · · ·decision of the Court.

24· · · · · · THE COURT:· It’s the law of the case.

25· · · · · · MR. DIRUZZO:· It’s -- it’s -- while -- while -
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·1· · · ·- law of the case typically is a defined term that

·2· · · ·they refer --

·3· · · · · · THE COURT:· I will agree with you.

·4· · · · · · MR. DIRUZZO:· Mm-hmm.

·5· · · · · · THE COURT:· I should not -- I -- I should not

·6· · · ·use law of the case.· It is a decision in the

·7· · · ·matter.

·8· · · · · · MR. DIRUZZO:· Right, and -- and --

·9· · · · · · THE COURT:· The governing decision.

10· · · · · · MR. DIRUZZO:· -- Right.· And -- and I think

11· · · ·logically we all know that because you can't have a

12· · · ·single Judge or Justice in a concurring opinion --

13· · · ·a single concurring opinion for that matter, seek

14· · · ·to limit the holding of the opinion that was issued

15· · · ·by the majority of the Justices.· That would allow

16· · · ·a single Justice to have some type of

17· · · ·constitutional super veto.· But also there -- there

18· · · ·is no -- there is no logic to that because if a

19· · · ·single Judge in a concurring opinion could limit

20· · · ·the holding, why couldn't a single Judge in a

21· · · ·concurring opinion expand the holding?· The --

22· · · · · · THE COURT:· Let -- let -- let me simplify

23· · · ·this.· Let me -- let me simplify this.· This is a

24· · · ·criminal matter.· You are challenging the statute

25· · · ·in this matter, possession of a firearm by a
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·1· · · ·convict statute, both as applied to your client and

·2· · · ·as a facial challenge to -- to constitutionality of

·3· · · ·the statute.· You are relying on the federal law or

·4· · · ·federal law argument provided by the series of

·5· · · ·cases that you've highlighted by the Supreme Court.

·6· · · ·You are relying on Range 3 un-bunk decision,

·7· · · ·correct?

·8· · · · · · MR. DIRUZZO:· Correct.

·9· · · · · · THE COURT:· Okay.· Now, as to any of those

10· · · ·cases, how many of them were criminal cases?

11· · · · · · MR. DIRUZZO:· The Fifth Circuit case in -- in

12· · · ·Rodney -- Rodney, that was a federal criminal case

13· · · ·that was a conviction for an individual who was

14· · · ·subject to a domestic violence type restraining

15· · · ·order.

16· · · · · · THE COURT:· And the holding in that case?

17· · · · · · MR. DIRUZZO:· Was that that -- that federal

18· · · ·statute was unconstitutional.· I don't have it with

19· · · ·me, so I can't tell you if that was an as applied

20· · · ·or a facial.

21· · · · · · THE COURT:· If I understood it correctly, it

22· · · ·was as applied, but I -- I will review that before

23· · · ·I write my order.· But I do believe it was as

24· · · ·applied.

25· · · · · · MR. DIRUZZO:· Okay.
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·1· · · · · · THE COURT:· All right.· I do not believe that

·2· · · ·they challenged the facial validity of the statute

·3· · · ·under the circumstances.

·4· · · · · · MR. DIRUZZO:· I understood, Judge, and -- and

·5· · · ·from a perspective as a federal practitioner -- you

·6· · · ·know -- I can understand why Courts will tend to

·7· · · ·use the rule of constitutional avoidance by ruling

·8· · · ·as an applied challenge instead of a facial in

·9· · · ·order to dispose of the case and then effectively

10· · · ·move out, right?

11· · · · · · THE COURT:· And -- and I -- I have not made

12· · · ·any decisions.· I just want to make sure that I set

13· · · ·the scope of the analysis based on the facts of

14· · · ·this case and if I understand exactly the arguments

15· · · ·are being made as to the facial validity of the

16· · · ·Florida statute because what you are challenging is

17· · · ·the Florida statute.

18· · · · · · MR. DIRUZZO:· Yes.

19· · · · · · THE COURT:· Okay.

20· · · · · · MR. DIRUZZO:· Correct.

21· · · · · · THE COURT:· So, I -- I don't want any -- any

22· · · ·issue if this is going to be something that is

23· · · ·going to morph into another -- that I'm in any way

24· · · ·commenting on the validity of the statute -- the

25· · · ·federal statute.
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·1· · · · · · MR. DIRUZZO:· Okay.· I’m very well aware.

·2· · · · · · THE COURT:· Okay.· Now, here's the issue on

·3· · · ·that.· In many situations, we have two sovereigns

·4· · · ·with similar statutes.· Your client could have been

·5· · · ·charged in either.

·6· · · · · · MR. DIRUZZO:· Sure.

·7· · · · · · THE COURT:· I'm putting it on the record.

·8· · · ·Okay?· Now, walk me through your challenge as to

·9· · · ·the Florida Constitution.

10· · · · · · MR. DIRUZZO:· Very well, Your Honor.· The

11· · · ·Florida Constitution provides, with certain --

12· · · ·certain limited exceptions, greater constitutional

13· · · ·rights than the Federal Constitution.· Hornbrook

14· · · ·law from law school, the Federal -- Federal

15· · · ·Constitution sets the floor.· States are allowed to

16· · · ·provide greater -- greater rights under their State

17· · · ·Constitution,

18· · · · · · THE COURT:· Greater protections.

19· · · · · · MR. DIRUZZO:· Yes.

20· · · · · · THE COURT:· Right.

21· · · · · · MR. DIRUZZO:· The Florida Constitution is --

22· · · ·is consistent with the Fourth Amendment to the U.S.

23· · · ·Constitution.· It has to be interpreted in the same

24· · · ·way.· And I believe also the Florida Constitution,

25· · · ·its -- its analog to the Eighth Amendment needs to
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·1· · · ·be interpreted the same way.· Those are -- that --

·2· · · ·those are it.· All the other provisions, including

·3· · · ·Article 1, Section 8, needs to be interpreted in a

·4· · · ·manner that's greater than the Federal

·5· · · ·Constitution.· So, consequently -- you know --

·6· · · ·starting with -- with Heller, then McDonald, then

·7· · · ·Bruin, that raised the constitutional floor for --

·8· · · ·for federal purposes and consequently, it raised

·9· · · ·the constitutional floor for Florida purposes.

10· · · · · · THE COURT:· Is there any case in Florida --

11· · · ·has any Court in Florida addressed this particular

12· · · ·issue as applied to your client?

13· · · · · · MR. DIRUZZO:· No, because the -- the N-Feld

14· · · ·(phonetic) decision was a facial challenge that was

15· · · ·brought at the appellate level in the first

16· · · ·instance, that was only an assertion of the

17· · · ·violation of the Second Amendment.· There was no

18· · · ·mention under Article 1, Section 8 of the Florida

19· · · ·Constitution in -- in that decision because I -- I

20· · · ·only assume because the litigant in that -- that

21· · · ·case did not raise it and therefore the Court was -

22· · · ·- was -- you know -- didn't have to address it.

23· · · ·So, there has been nothing in my research that

24· · · ·addresses the Florida Constitution and it -- its

25· · · ·floor being raised in a post -- post-Bruin world.
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·1· · · ·So -- so, con -- con -- consequently, Your Honor,

·2· · · ·if this Court were determine that the Florida

·3· · · ·statute is not in violation of the Federal

·4· · · ·Constitution, the Court would then have to engage

·5· · · ·in a robust analysis under the Florida

·6· · · ·Constitution.· So -- and given the stakes at issue

·7· · · ·in -- in this case, I would encourage the Court to

·8· · · ·-- because this is obviously going up on de-novo

·9· · · ·(phonetic) review -- for the Court to engage in

10· · · ·both an analysis under the Florida Constitution and

11· · · ·the Federal Con -- Constitution.· So, that being

12· · · ·said, Your Honor, between what I've said right now

13· · · ·or today --

14· · · · · · THE COURT:· There's one question I have.· For

15· · · ·purposes of this analysis as applied, are you

16· · · ·stipulating to facts in this case?

17· · · · · · MR. DIRUZZO:· For -- for purposes of this

18· · · ·motion?

19· · · · · · THE COURT:· Correct.

20· · · · · · MR. DIRUZZO:· I -- I -- I -- I will stipulate

21· · · ·and not contest paragraph 10 of the -- the State’s

22· · · ·response and opposition where it laid out the --

23· · · ·that my client was convicted of a felony count of

24· · · ·possession of marijuana with intent to sell,

25· · · ·manufacture, deliver within a thousand feet of a
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·1· · · ·place of worship/business and tampering with or

·2· · · ·fabricating physical evidence.· So, for purp -- for

·3· · · ·purposes of -- of this motion on an as applied

·4· · · ·basis both federally and under the Florida

·5· · · ·Constitution, I will stipulate to those facts.

·6· · · · · · THE COURT:· Addressing the issue of “the

·7· · · ·people.”

·8· · · · · · MR. DIRUZZO:· As to my client's felony

·9· · · ·conviction, and then I -- I think -- you know --

10· · · ·the Court can then look at them and make the not

11· · · ·very far legal logic to recognize that those are

12· · · ·not dangerous felonies.· It's not a murder.· It's

13· · · ·not a manslaughter.· It's not terrorism.· It's not

14· · · ·rape, you know?· It's not agg by a deadly weapon.

15· · · ·And so --

16· · · · · · THE COURT:· Thank you very much for that

17· · · ·clarification.· What else would you like to add?

18· · · · · · MR. DIRUZZO:· -- I think at the -- at this

19· · · ·point, Judge, I -- I would see no additional --

20· · · ·additional questions from the bench, I’ll -- I'll -

21· · · ·- I’ll defer to -- to my colleague.

22· · · · · · THE COURT:· Thank you very much.· Mr. Valcore,

23· · · ·I’d very much appreciate your input.

24· · · · · · · · · STATE’S CLOSING ARGUMENT

25· · · · · · MR. VALCORE:· So, just to address the last
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·1· · · ·thing the Court raised, as applied, I believe the

·2· · · ·Court should also consider the charges the

·3· · · ·defendant is charged with, which includes

·4· · · ·aggravated assault with a deadly weapon.· The said

·5· · · ·firearm that he supposedly possessed in this case

·6· · · ·as a convicted felon.· So, I think if you're going

·7· · · ·to talk about it as applied, you're to talk about

·8· · · ·all the facts, including current facts, the -- the

·9· · · ·fact of what the prior is -- that is what it is.

10· · · ·We're not alleging the prior itself was a violent

11· · · ·crime.· It is what it is.· It's a felony in the

12· · · ·State of Florida.· Both of the charges were.· So,

13· · · ·I'm going to trust -- try to go in order with what

14· · · ·I -- I heard him arguing.· First of all, the State

15· · · ·did address in both of its filings summarily the

16· · · ·issue of whether the Florida statute is

17· · · ·constitutional under Florida law because that's

18· · · ·already been decided by the Florida Appellate

19· · · ·Courts twice that I -- we cited.· First was the

20· · · ·Supreme Court in 1967 in Nelson 195, So. 2d. 853,

21· · · ·in which they said it's constitutional.· And then,

22· · · ·in S. v. State in 2011 -- I believe it was an

23· · · ·Appellate Court, not the Supreme Court, but 55 So.

24· · · ·3d 710 -- after Heller and I think after McDonald,

25· · · ·but certainly after Heller -- and based on that
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·1· · · ·decision, this issue was reargued, and that is --

·2· · · ·as far as I know from the research I did, the last

·3· · · ·appellate case that I'm specifically aware of that

·4· · · ·addressed this issue is the one we cited, in which

·5· · · ·an Appellate Court in Florida said the statute is

·6· · · ·still constitutional despite this new analysis that

·7· · · ·started in Heller, continued through McDonald, and

·8· · · ·now into Bruin.· So, we're relying on Florida

·9· · · ·appellate decisions that exist.· These are the only

10· · · ·ones that exist and they say the statute's uncon --

11· · · ·the statute is constitutional.· So, they're just

12· · · ·saying, “Well, the Florida Constitution guarantees

13· · · ·people the right to bear arms.”· Okay.· But they’re

14· · · ·not -- there's no real explanation.· I'm not

15· · · ·understanding the argument as to why it's now

16· · · ·unconstitutional in the State of Florida.

17· · · · · · THE COURT:· I do believe that they're

18· · · ·extrapolating from the Bruin decision.

19· · · · · · MR. VALCORE:· Right.· So, if that's the only

20· · · ·argument --

21· · · · · · THE COURT:· And then, by doing that --

22· · · · · · MR. VALCORE:· -- then I can address that.

23· · · · · · THE COURT:· -- Actually, there's one more

24· · · ·argument that's been highlighted.

25· · · · · · MR. VALCORE:· Okay.
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·1· · · · · · THE COURT:· It is the Range unbunk decision,

·2· · · ·which I'll give you an opportunity to address that

·3· · · ·particular case, but they're on the line on both

·4· · · ·Bruin and the Range decision.

·5· · · · · · MR. VALCORE:· Right.· That's my understanding.

·6· · · · · · THE COURT:· The Range decision has not made it

·7· · · ·to the Supreme Court and I'm not going to presume

·8· · · ·what the Supreme Court would do with their

·9· · · ·decision.

10· · · · · · MR. VALCORE:· I don't know if they're even

11· · · ·going to attempt to appeal it because of its very

12· · · ·specific and unique facts.

13· · · · · · THE COURT:· Exactly.

14· · · · · · MR. VALCORE:· It was an as applied challenge

15· · · ·and based on what I understood of those facts --

16· · · ·you know -- but I -- I don't work for the federal

17· · · ·government, they can do what they want.

18· · · · · · THE COURT:· Of course.

19· · · · · · MR. VALCORE:· So anyway, the Court is required

20· · · ·to find statutes constitutional if that's at all

21· · · ·possible.· So, let's talk about -- a facial

22· · · ·challenge would require that the Florida statute is

23· · · ·unconstitutional as it's applied to everyone -- all

24· · · ·felons, including former murderers -- everybody.

25· · · ·So, that is one of the problems with that argument
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·1· · · ·is it suggests that not just Mr. Woodson here, but

·2· · · ·every single felon in Florida should now be allowed

·3· · · ·to just a firearm, even the ones that have been

·4· · · ·convicted of committing crimes with firearms.

·5· · · · · · THE COURT:· To challenge the issues that they

·6· · · ·are carving out -- or the Defense arguments is

·7· · · ·carving out --

·8· · · · · · MR. VALCORE:· Mm-hmm.

·9· · · · · · THE COURT:· -- an exception to that val -- to

10· · · ·the o validity of the statute by -- by emphasizing

11· · · ·nonviolent crimes as the basis for inclusion under

12· · · ·the statute.

13· · · · · · MR. VALCORE:· But that's an as applied

14· · · ·challenge because --

15· · · · · · THE COURT:· Oh, I understand exactly what it’s

16· · · ·for.

17· · · · · · MR. VALCORE:· who's going to find what a --

18· · · ·the problem with that argument was discussed in

19· · · ·Range 2 by the dissent, where they talked about the

20· · · ·chaos that will result if individual Judges all

21· · · ·across the land get to just decide, “I don't think

22· · · ·that particular defendant is a violent felon.

23· · · ·Based on what?· That's my opinion.”· So, where are

24· · · ·we going to get the definition of -- if that were

25· · · ·in fact to become the law, where's that definition
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·1· · · ·coming from, you know?· Is the -- is the Court

·2· · · ·going to apply it?· Is an Appellate Court going to

·3· · · ·apply it?· Are we going to then make the

·4· · · ·legislatures all come up with new definitions?  I

·5· · · ·mean, those are the -- that would be the ultimate

·6· · · ·outcome.· So, it's an interesting theoretical

·7· · · ·issue, but I think it's a legitimate argument being

·8· · · ·made by the dissent in the Range 2 decision where

·9· · · ·they're pointing out the potential for the chaos

10· · · ·that could ensue if you started applying that

11· · · ·decision to all other cases.

12· · · · · · THE COURT:· The dissent seems to be

13· · · ·highlighted arbitrary application of the statute

14· · · ·and --

15· · · · · · MR. VALCORE:· Right.

16· · · · · · THE COURT:· -- or a judicial philosophy.

17· · · · · · MR. VALCORE:· Right.· But it’s --

18· · · · · · THE COURT:· I understand that.· However, based

19· · · ·on statutory and precedence, I am bound --

20· · · · · · MR. VALCORE:· Well, you're not bound by the Fl

21· · · ·--

22· · · · · · THE COURT:· -- I’m not -- I’m not bound by it

23· · · ·--

24· · · · · · MR. VALCORE:· -- federal circuit.

25· · · · · · THE COURT:· -- but --
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·1· · · · · · MR. VALCORE:· Yeah.

·2· · · · · · THE COURT:· -- the issue is that if there is

·3· · · ·no case law in Florida -- remember, they've

·4· · · ·actually challenged it on the federal -- based on

·5· · · ·the Federal Constitution as well.

·6· · · · · · MR. VALCORE:· Right.

·7· · · · · · THE COURT:· So, I am going to address that --

·8· · · ·that particular concern in my order.· However, the

·9· · · ·Range decision, if we looked at the dissent, your

10· · · ·argument being made by the -- in the dissent is

11· · · ·that the majority literally applied an arbitrary

12· · · ·decision-making process based on judicial

13· · · ·philosophy and ignored the reality of how this

14· · · ·statute could be applied in the impact of basically

15· · · ·deleting the statute from the books.

16· · · · · · MR. VALCORE:· Right.

17· · · · · · THE COURT:· So, I got it.· My concern is more

18· · · ·as to this particular case, as applied and

19· · · ·facially, what is the State’s argument to overcome

20· · · ·what the Defense has provided as far as precedent?

21· · · · · · MR. VALCORE:· Right.· So, when I cited the

22· · · ·Range decision, I was citing the historical

23· · · ·analysis in the decision --

24· · · · · · THE COURT:· Mm-hmm.

25· · · · · · MR. VALCORE:· -- not the holding itself
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·1· · · ·because it's a federal circuit case.

·2· · · · · · THE COURT:· Mm-hmm.

·3· · · · · · MR. VALCORE:· Even the current final ruling by

·4· · · ·that Federal Circuit unbunk doesn't change the

·5· · · ·historical analysis because that was what I was

·6· · · ·citing to.· I -- We weren't going to come in here

·7· · · ·with a bunch of treatises from somewhere to give to

·8· · · ·the Court.· So, it had a very good historical

·9· · · ·analysis because Bruin suggests you may have to get

10· · · ·to that point.

11· · · · · · THE COURT:· You're talking about the original

12· · · ·Range decision?

13· · · · · · MR. VALCORE:· Right.· And it discusses how

14· · · ·there were status based restrictions on a category

15· · · ·of people owning firearms back in England, back in

16· · · ·Colonial America when the constitution was passed

17· · · ·and up until the Civil War.· We're not arguing that

18· · · ·the firearm by felon statutes are historically old

19· · · ·because they're not, unless you think 50 or 60

20· · · ·years is historically old.· But that's not

21· · · ·required.· Bruin was very clear about that.· It's

22· · · ·an analog, not an identical.· So, we do not have to

23· · · ·find anything from 2 or 300 years ago in which they

24· · · ·specifically weren't allowing felons or criminals

25· · · ·to possess firearms.
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·1· · · · · · THE COURT:· I was actually a little --

·2· · · · · · MR. VALCORE:· It's not required.

·3· · · · · · THE COURT:· -- I was actually a little at a

·4· · · ·loss when I read the opinion as to the lack of

·5· · · ·historical accuracy as to this country's taking

·6· · · ·weapons away from folks that engaged in behavior

·7· · · ·that is now prescribed in our statutes -- in our

·8· · · ·violent statutes as well as nonviolent.· I was a

·9· · · ·little concerned about the level of historical

10· · · ·inaccuracy.· Hence, folks have engaged in civil

11· · · ·war.· What was the action that was taken for an

12· · · ·enemy combatant?· They were deprived of their lib -

13· · · ·- liberty to carry a firearm.

14· · · · · · MR. VALCORE:· Yeah.

15· · · · · · THE COURT:· However, when you look at the

16· · · ·actions that were being taken, the crimes that were

17· · · ·being committed, looting, burning, all the other

18· · · ·things that were associated, raping -- If the acts

19· · · ·involved now have in modern history statutes as to

20· · · ·prohibit those from being committed, please --

21· · · · · · MR. VALCORE:· Well, no, and that's -- that’s -

22· · · ·- that’s the problem with the historical analysis,

23· · · ·but the -- the status issue did -- does exist.

24· · · ·There are laws, if you go back to those times,

25· · · ·where there were people who were not allowed.· So,
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·1· · · ·despite the Second Amendment, there were still

·2· · · ·people who were not allowed to possess a firearm,

·3· · · ·including things that we would find abhorrent now,

·4· · · ·like just because you're Catholic, you know?· These

·5· · · ·kinds of things, but those were laws that existed

·6· · · ·back then and what the Supreme Court seemed to be

·7· · · ·saying in Bruin is you've got to find some

·8· · · ·historical analysis that they understood back then

·9· · · ·that people could have this right restricted,

10· · · ·otherwise it would just -- there -- there be no

11· · · ·restrictions.

12· · · · · · THE COURT:· I -- I do believe that Scotland,

13· · · ·in your earlier application of depriving thumbs --

14· · · ·in our modern terminology, they would apply the

15· · · ·Iron Maiden to deprive them of their life.

16· · · · · · MR. VALCORE:· Mm-hmm.

17· · · · · · THE COURT:· The Iron Maiden was then applied

18· · · ·and modified into the guillotine in France for

19· · · ·similar offenses.· It was interesting that those

20· · · ·types of arguments were not raised by the Third

21· · · ·Circuit.

22· · · · · · MR. VALCORE:· Yeah.· Historical analysis gets

23· · · ·foggy because it’s a different world than we live

24· · · ·in and I think --

25· · · · · · THE COURT:· So, you're suggesting that the
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·1· · · ·application of the statute and a potential chaos as

·2· · · ·described in the dissent is something that this

·3· · · ·Court should consider regardless of the fact of

·4· · · ·what the holding is in Range?· And I will say Range

·5· · · ·unbunk.

·6· · · · · · MR. VALCORE:· -- No, that's actually not --

·7· · · ·I'm just raising it as something that I think the

·8· · · ·Court should be concerned about.· The Range 2

·9· · · ·decision has to be viewed as you've already said in

10· · · ·light of what it is.

11· · · · · · THE COURT:· Mm-hmm.

12· · · · · · MR. VALCORE:· So, Counsel for the defendant

13· · · ·referenced a litany of some cases, without

14· · · ·discussing the facts of them.· The federal law is

15· · · ·different from the Florida statute.· The federal

16· · · ·law 922 -- some subsection -- has in it a variety

17· · · ·of different prohibitions, not just felons.· So,

18· · · ·misdemeanors, misdemeanors that can for some reason

19· · · ·get a longer sentence than one year, indicted

20· · · ·defendants who have not yet been convicted of any

21· · · ·crime, much less a felony, and some of those are

22· · · ·the cases that they're referencing.· The -- the

23· · · ·indicted defendants in at least two federal cases

24· · · ·at the trial Court level have been struck down as -

25· · · ·- based on Bruin because they haven't even been
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·1· · · ·convicted of a crime yet and it -- it wasn't a bond

·2· · · ·issue.· It's literally a crime for you to -- if

·3· · · ·you're under federal indictment -- to possess a

·4· · · ·firearm.

·5· · · · · · THE COURT:· Mm-hmm.

·6· · · · · · MR. VALCORE:· It is a separate crime and

·7· · · ·they've said, “Well, I don't know about that, you

·8· · · ·know?”· It's based in light of these three

·9· · · ·decisions.· That sounds like that's not acceptable

10· · · ·and so they've started to strike those down.

11· · · · · · THE COURT:· The analysis of those cases --

12· · · · · · MR. VALCORE:· Right.

13· · · · · · THE COURT:· -- were based on the fact that

14· · · ·he's presumed -- the defendant is presumed

15· · · ·innocent.

16· · · · · · MR. VALCORE:· Right.· And so, that's a very

17· · · ·different analysis.· That's not what we're talking

18· · · ·about here.· We're talking about actually convicted

19· · · ·people.· So -- and felons.· The Range decision was

20· · · ·a misdemeanor in the State of Pennsylvania.· We're

21· · · ·not talking about misdemeanors here.· The Florida

22· · · ·statute doesn't address misdemeanors.

23· · · · · · THE COURT:· However, it is considered

24· · · ·punishable by greater than 364.

25· · · · · · MR. VALCORE:· Yeah, but it's still a
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·1· · · ·misdemeanor.

·2· · · · · · THE COURT:· The term misdemeanor is -- in the

·3· · · ·State of Florida, if you look at the -- the

·4· · · ·constitution, the only anomaly that we have is this

·5· · · ·DUI statute that's been modified, but misdemeanor

·6· · · ·364 days or less, felony year or more.· State of

·7· · · ·Florida is -- is abundantly clear as to what that

·8· · · ·is.· That -- that statute in Pennsylvania crosses

·9· · · ·the line into what could be considered in the State

10· · · ·of Florida a felony.

11· · · · · · MR. VALCORE:· Right.· The problem is you can't

12· · · ·start grabbing other people's statutes and talking

13· · · ·about them.· We're talking about our statute.

14· · · · · · THE COURT:· This is the State of Florida.

15· · · · · · MR. VALCORE:· So, misdemeanors in the State of

16· · · ·Florida, don't qualify.· That's not a crime.· The

17· · · ·DV case he's talking about in the federal system,

18· · · ·that's also a misdemeanor case.· So, they haven't

19· · · ·cited a single case that I'm aware of, nor am I

20· · · ·actually aware of one -- although it could have

21· · · ·happened sometime in the two weeks I was on

22· · · ·vacation.· But I'm not aware, and no one cited one,

23· · · ·anywhere in the United States that I'm aware of, in

24· · · ·any State or the federal system, where anyone has

25· · · ·held that a firearm by felon statute is
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·1· · · ·unconstitutional.· They have struck down portions

·2· · · ·of the federal statute that related to indicted

·3· · · ·people and misdemeanors.

·4· · · · · · THE COURT:· As applied, but --

·5· · · · · · MR. VALCORE:· As applied to those specific

·6· · · ·defendants.

·7· · · · · · THE COURT:· I -- I -- Is there anyone that's -

·8· · · ·- that you've seen that is facially

·9· · · ·unconstitutional across the board that applies “the

10· · · ·people” test?

11· · · · · · MR. VALCORE:· No.

12· · · · · · MR. DIRUZZO:· Judge, this is -- is an

13· · · ·expanding and evolving area of law, and so the fact

14· · · ·that it hasn't happened yet doesn't mean that this

15· · · ·Court shouldn't be the first to do it.

16· · · · · · THE COURT:· I -- I -- I don't disagree with

17· · · ·you from that perspective.· I just want to make

18· · · ·sure that I'm aware of any case law that would

19· · · ·imply -- that would be applicable out there.· And I

20· · · ·have not found a single case out there that

21· · · ·declares a possession of firearm by convicted felon

22· · · ·statute -- talking about the statute for a

23· · · ·convicted felon having committed a crime, okay? --

24· · · ·that has been declared unconstitutional in the

25· · · ·United States.· I haven't seen one.· If I -- if I'm
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·1· · · ·wrong -- and I've spent hours looking at this

·2· · · ·issue.

·3· · · · · · MR. VALCORE:· I haven't seen one.· And so, I

·4· · · ·cited a lot of cases in one of -- in -- in my

·5· · · ·response and that was just -- I actually cut it

·6· · · ·down.· There was a lot more.

·7· · · · · · THE COURT:· Mm-hmm.

·8· · · · · · MR. VALCORE:· So -- but we're not doing a

·9· · · ·numbers comparison.· The issue for Your Honor, as

10· · · ·they correctly stated, is you're going to make this

11· · · ·decision independently.· We don't have binding

12· · · ·Florida law yet.· No one else in this Circuit has

13· · · ·made this decision.· I'm aware there's some other

14· · · ·trial Courts in Florida that have, but again,

15· · · ·that's not --

16· · · · · · THE COURT:· But not binding --

17· · · · · · MR. VALCORE:· -- that’s not binding on this

18· · · ·Court, so I don't like to discuss those --

19· · · · · · THE COURT:· -- not -- right.

20· · · · · · MR. VALCORE:· -- because they could have ruled

21· · · ·the other way and then I'd be asking you to ignore

22· · · ·them then.· So, I want to focus on what the Court

23· · · ·could theoretically rely on as persuasive

24· · · ·authority.· They're asking you to consider the

25· · · ·Range 2 decision out of the Federal Circuit, and
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·1· · · ·I'm asking you to consider the not yet -- still not

·2· · · ·yet final -- I checked again yesterday -- Edenfield

·3· · · ·decision that I've cited.· Now, although it's still

·4· · · ·technically not yet final in Westlaw, the First DCA

·5· · · ·cited that decision in Stafford v. State case on

·6· · · ·July 12th where they again said, the firearm by

·7· · · ·felon statute is constitutional.· So, I don't know

·8· · · ·what the delay is in finalizing the Edenfield

·9· · · ·decision, but at this point, it's just persuasive.

10· · · · · · THE COURT:· Potentially a Third Circuit

11· · · ·decision.

12· · · · · · MR. VALCORE:· But at this point, it's

13· · · ·persuasive authority for the Court and I think it's

14· · · ·very persuasive because it's Florida and it's the

15· · · ·Florida Appellate Court.

16· · · · · · THE COURT:· Of course.

17· · · · · · MR. VALCORE:· And it also makes the State’s

18· · · ·primary argument.· I want to be crystal clear, our

19· · · ·primary argument is the argument they make in

20· · · ·Edenfield.· That's the argument I made in the

21· · · ·written response that I filed.· And that is that we

22· · · ·don't even get to the historical analysis and all

23· · · ·that other stuff because this is not what the --

24· · · ·the Supreme Court of the United States has held in

25· · · ·Heller, McDonald, and now Bruin.· It is not.· They
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·1· · · ·made it crystal clear in all three cases that this

·2· · · ·does not apply to firearm by felon statutes.· They

·3· · · ·said it in the majority opinions in both Heller and

·4· · · ·McDonald and it was referenced in -- sort of

·5· · · ·vaguely referenced in the majority opinion in Bruin

·6· · · ·and then the concurring opinions -- two separate

·7· · · ·ones -- Alito and Kavanaugh, who voted for the

·8· · · ·majority opinion and they clarified -- and I think

·9· · · ·that's what a concurring opinion is, is it's a

10· · · ·clarification of the discussions they had -- and I

11· · · ·don't think it should be ignored.· That -- that

12· · · ·part I -- I fundamentally disagree with because if

13· · · ·the Defense argument that all dicta, if you will,

14· · · ·in all appellate decisions should be ignored, then

15· · · ·why aren't all appellate decisions literally one

16· · · ·sentence or one paragraph long?· “The holding.”

17· · · ·Well, they're not because they're explaining to us

18· · · ·why they got to that and how they got to that and

19· · · ·how we or you as a trial Judge should make your

20· · · ·decision in your particular case, which is not

21· · · ·going to be factually identical or we wouldn't be

22· · · ·here having an argument.· And -- and -- and so,

23· · · ·this prevails throughout all appellate cases, all

24· · · ·throughout the land, and certainly here in Florida.

25· · · · · · We -- people come before you every day to
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·1· · · ·argue a motion to suppress.· If there was an

·2· · · ·identical factual scenario in the State of Florida,

·3· · · ·presumably somebody would've found it and they just

·4· · · ·hand it to you and say, “We win.· Let's go home.”

·5· · · ·But we don't.· And we have an argument because

·6· · · ·there's some nuance to this particular factual

·7· · · ·situation that we somehow argue is different from

·8· · · ·that Appellate Court.· And so, you don't have to

·9· · · ·follow that one or you should follow that one, and

10· · · ·these are the arguments that get made.· So,

11· · · ·suggesting that we should just ignore what the

12· · · ·Supreme Court justices themselves, who ruled and

13· · · ·voted for all of these opinions, I -- I think

14· · · ·that's -- that would be ignorant of us to just

15· · · ·ignore what they said and suggest that it doesn't

16· · · ·apply.· They didn't mean it.· Of course they mean

17· · · ·it.

18· · · · · · THE COURT:· I’m not sure that their -- their -

19· · · ·- that the suggestion is that I should ignore it.

20· · · ·The suggestion is that I should take it in

21· · · ·consideration in all of the argument that's being

22· · · ·done, however, give it the weight that it merits

23· · · ·based on the law of precedent.· I think that that's

24· · · ·the argument that's been made and --

25· · · · · · MR. VALCORE:· It sounded a little stronger to
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·1· · · ·me than that.

·2· · · · · · THE COURT:· Well, I'm just giving you how I'm

·3· · · ·going to interpret it.

·4· · · · · · MR. VALCORE:· Okay.

·5· · · · · · THE COURT:· Okay.

·6· · · · · · MR. VALCORE:· Fair enough.· So, anyway -- so,

·7· · · ·Heller -- let's talk about the facts because the

·8· · · ·facts of appellate decisions matter.· It's the

·9· · · ·basis upon which those decisions are made.· As the

10· · · ·Court pointed out, all three of these decisions,

11· · · ·Heller, McDonald and Bruin, are based on civil

12· · · ·cases.· They're not -- they’re not felonies.

13· · · ·They’re not -- they don't deal with that statute.

14· · · ·So, in Heller, the City of Washington DC passed

15· · · ·laws that prevented you from even possessing a

16· · · ·firearm in your own home unless you dismantled it

17· · · ·so that you couldn't even use it for self-defense.

18· · · · · · And that started the ball rolling with the

19· · · ·Supreme Court saying, “Hold on.· You're all going

20· · · ·way too far with your local restrictions.· You've

21· · · ·essentially made it impossible for a “law abiding

22· · · ·citizen” to defend themselves in their own home.

23· · · ·That's too far.· We're striking that one down.”· It

24· · · ·was very specific to that kind of issue.· They

25· · · ·didn't go further than that.· That was what the
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·1· · · ·Heller decision was.· Then, in McDonald, here, it’s

·2· · · ·somewhat similar but not quite so onerous.· Local

·3· · · ·restriction on the Second Amendment in which the

·4· · · ·City of Chicago basically said in order to have a

·5· · · ·firearm, you got to get a permit, but you can't get

·6· · · ·a permit to own all these different types of

·7· · · ·firearms, which they don't really describe what

·8· · · ·they are, but it sounds like they were your

·9· · · ·ordinary handguns and whatnot.· They weren't -- you

10· · · ·know -- machine guns and things.· So, they struck

11· · · ·that down because, again, too broad.· “You're

12· · · ·making it almost impossible or way too difficult

13· · · ·for a “law abiding citizen” to purchase and possess

14· · · ·a firearm for self-defense.”· And then, finally, in

15· · · ·Bruin, they referenced the New York State law, as

16· · · ·well as apparently there were four or five other

17· · · ·states -- total of six that -- and it's specific,

18· · · ·and I think this is an important fact to -- to

19· · · ·discuss -- to carry concealed firearms.· And --

20· · · ·because in Bruin they specifically said that you

21· · · ·can have carrying concealed firearms laws.· What

22· · · ·you can't have is this “may” issue.· It has to be a

23· · · ·“shall” issue, that if the person otherwise

24· · · ·qualifies you shall issue them the license.· And in

25· · · ·New York State, as well as these other states, they

App.090



·1· · · ·have a “may,” where the government gets to decide.

·2· · · · · · THE COURT:· Arbitrary decision making.

·3· · · · · · MR. VALCORE:· Right.· That you -- well, you

·4· · · ·had to actually go to them and prove to them that

·5· · · ·somehow you specially need self-defense.

·6· · · · · · THE COURT:· Mm-hmm.

·7· · · · · · MR. VALCORE:· And -- and only then are we

·8· · · ·going to let you do this thing that is otherwise

·9· · · ·granted to you by the Second Amendment.· And the

10· · · ·Supreme Court said, “We're not going to let you do

11· · · ·that either.”· Simultaneously saying, “But you can

12· · · ·have shall issue laws.”· So, our carrying concealed

13· · · ·firearm law in Florida is still constitutional, but

14· · · ·the argument is the firearm by felon law is not.

15· · · ·That doesn't make logical sense that you can carry

16· · · ·a concealed firearm but you -- that we’re going to

17· · · ·-- we're going to somehow allow us to restrict

18· · · ·that, but we can't restrict it from felons -- just

19· · · ·from a logical safety of the community standard,

20· · · ·which is presumably the theory behind carrying

21· · · ·concealed firearm laws, is safety of the community

22· · · ·-- So, we know who's just walking around carrying

23· · · ·one that we can't see.· So, if that's the -- the --

24· · · ·the genesis of those laws, then that's certainly

25· · · ·the genesis of a firearm by felon law, is safety of
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·1· · · ·the community.· So, it -- it doesn't just sort of

·2· · · ·logically make sense that you have one and not the

·3· · · ·other.· But anyway -- so, that's the actual

·4· · · ·holdings of those three cases and the Supreme Court

·5· · · ·very clearly, we believe, stated in all three of

·6· · · ·those decisions, “We're not addressing firearm by

·7· · · ·felon laws and other types of laws that restrict” -

·8· · · ·- I -- I think they also address the mentally ill.

·9· · · ·Again, the way that we read those three decisions

10· · · ·is that they're carving out in each of those

11· · · ·decisions and saying repeatedly, “We're not saying

12· · · ·you can't have laws that restrict possession of

13· · · ·firearms to certain people who may be a danger to

14· · · ·the community.”

15· · · · · · They didn't say it exactly that way, but

16· · · ·that's the -- the -- the inference you get from

17· · · ·reading those decisions is that they're making it

18· · · ·very clear repeatedly as they strike down these

19· · · ·local laws, they're repeatedly saying, “Don't

20· · · ·overreact to this.· This -- We're not saying

21· · · ·everybody gets to have one whenever they want,

22· · · ·wherever they want.· That's not what we're saying.

23· · · ·We're just saying you can't pass such restrictive

24· · · ·laws that “law abiding citizens” cannot lawfully

25· · · ·possess and carry around a firearm.”· The Second
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·1· · · ·Amendment guarantees that, and that's all they're

·2· · · ·saying.· So, a felon, as the Edenfield decision

·3· · · ·said -- and that's the State’s argument -- is not a

·4· · · ·“law abiding citizen.”· And we believe that is why

·5· · · ·the Supreme Court, in all three of those decisions,

·6· · · ·referenced that issue.· “They have violated the law

·7· · · ·in a serious manner, not a misdemeanor -- a felony

·8· · · ·for which you could go to prison and we restrict

·9· · · ·other rights.”· Counsel for the defendant argued

10· · · ·that if -- if our analysis of the Second Amendment

11· · · ·is correct, then we would also necessarily have to

12· · · ·agree to other laws that would restrict rights of

13· · · ·other persons -- I guess felons -- to things like

14· · · ·the First Amendment and the Fourth Amendment, but

15· · · ·no one's passed any of those laws, not that I'm

16· · · ·aware of, and we have it here in Florida and that's

17· · · ·not what we're here to discuss.· However, I did

18· · · ·make this point in my written response.· And so, I

19· · · ·have for the Court and Counsel a case that I

20· · · ·discovered recently, in which -- this is United

21· · · ·States versus Riley, 2022 Westlaw 7610264 -- and

22· · · ·the District Court in that decision references --

23· · · ·and I’m -- I'm only providing it for the point that

24· · · ·this District Court in Virginia references the fact

25· · · ·that we do in fact prevent felons from voting and
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·1· · · ·that is a constitutional right.· So, in fact, we do

·2· · · ·prevent felons from doing more things than just not

·3· · · ·possessing firearms and there's been no suggestion

·4· · · ·that that's improper.· So, the argument that this

·5· · · ·sort of applies to then all of their rights I think

·6· · · ·is a -- it's taken their argument too far.· There

·7· · · ·are in fact other restrictions that are

·8· · · ·constitutional, that do apply to the Bill of Rights

·9· · · ·and other rights guaranteed to us in the

10· · · ·Constitution and we do take these things away from

11· · · ·people and there's been no suggestion that that's

12· · · ·improper.

13· · · · · · Now, maybe there will be someday, but as of

14· · · ·right now, there’s not.· So, that's mainly our

15· · · ·argument is that their entire argument for the

16· · · ·Court we believe extends past the actual rulings

17· · · ·and holdings and intent of the Supreme Court in

18· · · ·Heller, McDonald and Bruin, which is a line of

19· · · ·cases.· And if you look at the line of cases

20· · · ·consistently and you read the decisions

21· · · ·consistently, they're very clearly saying, “We're

22· · · ·talking about very specific local restrictions on

23· · · ·“law abiding citizens.”· And they repeated in all

24· · · ·three of those decisions -- wherever you want to

25· · · ·find it in the decisions, it's repeated in them.
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·1· · · ·“We're not talking about firearm by felon laws.”

·2· · · ·So, that's our -- our main argument.· To the extent

·3· · · ·that there's a “historical analog,” I cited to the

·4· · · ·original Range decision just for an analysis of

·5· · · ·that, however incomplete it may be or whatever.

·6· · · ·They did address a number of laws that did prevent

·7· · · ·an entire status category of people from possessing

·8· · · ·a firearm.· And the -- those laws were historical

·9· · · ·and they did exist back then.· And so, if the

10· · · ·Supreme Court were requiring that analysis in

11· · · ·Bruin, there is something.· It's analogous.· It's

12· · · ·not identical, but it is analogous.· And so, there

13· · · ·was status restrictions in the past.· This is a

14· · · ·status restriction for a particular variety of

15· · · ·people.· It's been held constitutional in the State

16· · · ·of Florida previously.· There's nothing so far that

17· · · ·says it's not.· These -- the Bruin decision doesn't

18· · · ·extend that far.· It -- it -- it doesn't strike

19· · · ·down the Florida law.· And as applied to Mr.

20· · · ·Woodson in particular, he was convicted of two

21· · · ·separate felonies, not misdemeanors, for which he

22· · · ·could have gone to prison and in the current case

23· · · ·as applied, the actions are alleged to be violent.

24· · · ·And so, therefore as applied, it seems that this is

25· · · ·the type of person and is the person who should not
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·1· · · ·be allowed to possess a firearm under the Florida

·2· · · ·Constitution, under Florida law and under the

·3· · · ·Federal Constitution.

·4· · · · · · THE COURT:· Let's say you were to -- in Range

·5· · · ·2 -- in Range unbunk?

·6· · · · · · MR. VALCORE:· As I said, to me, that is a very

·7· · · ·restricted as applied analysis to that specific

·8· · · ·defendant and his specific previous offense.· They

·9· · · ·referenced that it was 25 some years before, that

10· · · ·it was a misdemeanor, that it was not even a theft

11· · · ·related -- sort of a -- sounds like a -- kind of a

12· · · ·welfare fraud kind of thing and that he had no

13· · · ·other history, you know?· Mr. Woodson's prior is

14· · · ·more recent, within the last 10 years.· It's felony

15· · · ·convictions in the State of Florida.· It's two of

16· · · ·them.· The State of Florida, as we also mentioned

17· · · ·in -- in one of -- or both of our responses, does

18· · · ·have for -- an as applied type of challenge, it

19· · · ·does have other options for defendants.· If you are

20· · · ·convicted of a felony in the State of Florida, you

21· · · ·can seek pardon, number one, and then your rights

22· · · ·are restored.· And you can also seek partial

23· · · ·clemency, in which you can ask the governor to give

24· · · ·you back the right to possess a firearm despite

25· · · ·your conviction.· They do it all the time.· I --
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·1· · · ·They cross my desk all the time, where I'm asked my

·2· · · ·opinion on it as to whether it should be granted or

·3· · · ·not.· They're usually really old cases, you know?

·4· · · ·Things from the 80’s and 90’s, where people are now

·5· · · ·asking for it, but there's nothing that says he

·6· · · ·couldn't have asked for it.· He didn't.· So, there

·7· · · ·are other ways for a felon in the State of Florida

·8· · · ·to get that right restored if they choose to pursue

·9· · · ·them.· So, as you address an as applied challenge,

10· · · ·if you haven't bothered to take advantage of or

11· · · ·even attempt to get that right restored, then we're

12· · · ·going to what?

13· · · · · · Wait until you get -- you know, that -- this

14· · · ·goes to my point of the logical analysis of if we

15· · · ·adopt this decision, then we're going to be in

16· · · ·every courtroom in this courthouse and all

17· · · ·throughout Florida with each individual defendant

18· · · ·saying, “But not me.· My -- my priors aren't

19· · · ·serious enough.· I have seven, but they're all

20· · · ·thefts.· I have one, but it's -- it’s “not

21· · · ·violent.”· And now we're going to argue about

22· · · ·what's violent.· Well, it's a burglary.· That's

23· · · ·kind of in the forcible felony statute in Florida,

24· · · ·but it was a third degree burglary, so maybe,” --

25· · · ·like it is going to be endless.· I don't believe
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·1· · · ·that that was the intent of Bruin.

·2· · · · · · THE COURT:· Florida Statute 775084 --

·3· · · · · · MR. VALCORE:· Mm-hmm.

·4· · · · · · THE COURT:· -- criminal statute --

·5· · · · · · MR. VALCORE:· Mm-hmm.

·6· · · · · · THE COURT:· -- addresses specifically the

·7· · · ·argument that you just made, in that it's not only

·8· · · ·how it's enhanced penalties if a person qualifies

·9· · · ·based on violent felonies and as to habitual felony

10· · · ·offender statute, it also considers non-violent

11· · · ·felonies for purpose of enhancement.

12· · · · · · MR. VALCORE:· Okay.

13· · · · · · THE COURT:· It also highlights that there is a

14· · · ·specific possession of firearm by violent career

15· · · ·criminal --

16· · · · · · MR. VALCORE:· Right.

17· · · · · · THE COURT:· -- based on those issues.· Is

18· · · ·there any case law that there’s ever been -- that -

19· · · ·- that you're aware of that challenges

20· · · ·constitutionality of that statute?

21· · · · · · MR. VALCORE:· The violent career criminal?

22· · · · · · THE COURT:· Mm-hmm.

23· · · · · · MR. VALCORE:· I would have to get back to you

24· · · ·because I don't want to misstate anything.  I

25· · · ·believe I read something when I was doing all this
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·1· · · ·research because I was looking at all of those

·2· · · ·things and I thought there was a case where

·3· · · ·somebody challenged that, but I -- I'd have to find

·4· · · ·it.· I -- I don't want to say something that's

·5· · · ·inaccurate.

·6· · · · · · THE COURT:· All right.· Is there anything else

·7· · · ·you have to say?

·8· · · · · · MR. VALCORE:· No.

·9· · · · · · THE COURT:· Rebuttal?

10· · · · · · · · ·DEFENSE’S REBUTTAL ARGUMENT

11· · · · · · MR. DIRUZZO:· Yes, Your Honor.· The government

12· · · ·notes that my client could have sought clemency or

13· · · ·something of that nature.· Your Honor,

14· · · ·constitutional rights are not at the largess of the

15· · · ·government official or agent.· Just like I don't

16· · · ·have to ask for government permission to exercise

17· · · ·my right to free speech or to be free from

18· · · ·unreasonable searches or seizures, my client

19· · · ·doesn't have to ask permission to exercise his

20· · · ·constitutional right.· The Counsel for the

21· · · ·Government makes much to do with the fact that my

22· · · ·client's priors were recent and that Range was 25

23· · · ·years in -- in the past, but the statute makes --

24· · · ·makes no distinction on the temporal aspect.· So,

25· · · ·to the extent that Counsel for the State is
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·1· · · ·implying that there is some temporal aspect, he's

·2· · · ·asking to effectively rewrite the statute and add

·3· · · ·text, which isn't there, which is not the purview

·4· · · ·of this Court.· He also mentions that my client has

·5· · · ·been arrested and charged with what he considers to

·6· · · ·be a violent offense, but his argument clearly

·7· · · ·would run afoul of the expo fact of laws.· My

·8· · · ·client has not been convicted of that -- that

·9· · · ·charge yet.· And so, the question is not whether he

10· · · ·will be convicted in the future, it's as of the day

11· · · ·of his arrest.

12· · · · · · THE COURT:· I -- I don't think there's

13· · · ·anything in the possession of firearm by convicted

14· · · ·felon statute that addresses the nature of the

15· · · ·crime charged or the underlying.· The issue is

16· · · ·whether your client is in possession of a firearm

17· · · ·and whether he was convicted felon.· Those are the

18· · · ·only issues.

19· · · · · · MR. DIRUZZO:· Yes.· Yes, but the argument for

20· · · ·Counsel for the -- for the Government was that when

21· · · ·-- when looking at an as applied challenge, you

22· · · ·need to consider all the facts and the fact that he

23· · · ·was arrested for what -- what Counsel for the

24· · · ·Government considers to be -- you know -- a violent

25· · · ·offense -- like the fact that he may or may not be
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·1· · · ·convicted in this case on Count 1, speaks nothing

·2· · · ·to whe -- whether on the date of his arrest --

·3· · · · · · THE COURT:· He's presumed innocent.

·4· · · · · · MR. DIRUZZO:· Exactly.

·5· · · · · · THE COURT:· He's presumed innocent.· There’s

·6· · · ·no -- I didn't take Mr. Valcore’s argument to

·7· · · ·suggest that great weight be given to the fact that

·8· · · ·he's charged in addition to the possession of

·9· · · ·firearm by convicted felon -- that he has an

10· · · ·additional charge.· If I understand this correctly,

11· · · ·I didn't even consider it.· I'm focusing on the

12· · · ·charge that you have charged and he's presumed

13· · · ·innocent under those circumstances.· The issue as

14· · · ·to violent felony, non-violent felony, or

15· · · ·misdemeanor was raised as to the applicability of

16· · · ·the statute, whether a misdemeanor is 364 or more

17· · · ·in the Pennsylvania case whereby that statute

18· · · ·addressed what a misdemeanor could be, but yet be

19· · · ·punishable for more than 364.· That's the only

20· · · ·argument that I - that I understood.

21· · · · · · MR. DIRUZZO:· And -- and -- and there -- there

22· · · ·is a problem in that argument.· It’s let's play

23· · · ·that out to laws of a conclusion.· The -- I don't

24· · · ·think anyone can -- would be able to argue that the

25· · · ·Florida legislature is free to define subject to
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·1· · · ·the Eighth Amendment in -- in the Florida

·2· · · ·Constitution, to define crimes and establish

·3· · · ·punishments.· So, from my perspective, I don't

·4· · · ·think there -- there's anything that would prevent

·5· · · ·the Florida legislature from statutory abolishing

·6· · · ·misdemeanors and making everything a felony.· And

·7· · · ·that -- that was the -- the point that I believe

·8· · · ·was made in the lead opinion in Range 2 and I also

·9· · · ·believe in the concurring opinions, but it's been

10· · · ·stated in other Court decisions is the Second

11· · · ·Amendment -- you know -- is not subject to the

12· · · ·bigravities of the legislature's wins and

13· · · ·prerogatives.· Because it -- you know, going back

14· · · ·to that -- that -- that misdemeanor -- you know --

15· · · ·felony distinction --· and -- and it shows why the

16· · · ·Range Court was consider -- considering a case for

17· · · ·an individual that was convicted of a “misdemeanor”

18· · · ·under Pennsylvania law, but the crime was

19· · · ·punishable by more than a year, therefore it met

20· · · ·the federal definition of -- of -- of a felony.

21· · · ·So, you have all these -- these -- or potentially

22· · · ·have these -- these competing definitions that --

23· · · ·that are running through, and that just shows the -

24· · · ·- at -- at a certain level, the somewhat arbitrary

25· · · ·nature of the -- of -- of the misdemeanor felon
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·1· · · ·distinction.· So, I just raised that for -- for the

·2· · · ·Court's consideration.

·3· · · · · · THE COURT:· And let -- let me just make sure

·4· · · ·that I'm clear.· The State of Florida does not have

·5· · · ·that issue.· We are about as clear as the state can

·6· · · ·be.· Misdemeanors, 364 or less, felonies 365 and

·7· · · ·up.

·8· · · · · · MR. DIRUZZO:· But -- but -- but -- but the

·9· · · ·point is I don't believe that's enshrined in

10· · · ·Florida Constitution.· That -- that --

11· · · · · · THE COURT:· It may not be enshrined in

12· · · ·Constitution, but it is a past constitution muster

13· · · ·at the time that each offense is raised and the

14· · · ·sentencing provision is applied.

15· · · · · · MR. DIRUZZO:· Right, but -- but -- but that's

16· · · ·-- that’s the point, Judge.· If it's not defined

17· · · ·the Florida Constitution, then in theory the

18· · · ·Florida legislature is able to statutorily change

19· · · ·it.· So, in theory -- in theory, the -- the -- the

20· · · ·-- the Florida legislature could say, “Yeah,

21· · · ·misdemeanor is punishable by 366,” and then it'd be

22· · · ·similar to the Pennsylvania scheme and then we're

23· · · ·down to that proverbial rabbit hole, but I digress.

24· · · · · · THE COURT:· I get it.

25· · · · · · MR. DIRUZZO:· Counsel for the -- the State
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·1· · · ·mentions that -- that there's a constitutional

·2· · · ·right to voting.· That is true, but I don't

·3· · · ·actually believe that the portions of the

·4· · · ·Constitution that reference “the people” talk about

·5· · · ·voting.· And so, when -- when you -- when you talk

·6· · · ·about “the people” as the Second Amendment, the --

·7· · · ·the First Amendment and the Fourth, that's the

·8· · · ·appropriate analysis.· The fact that -- that voting

·9· · · ·can be restricted by operation of having a felony

10· · · ·under the First Amendment or the -- the Florida

11· · · ·Constitution analog, that says nothing to whether

12· · · ·that provision or the -- that -- putting aside

13· · · ·whether it is constitutional, that doesn't speak to

14· · · ·the definition of “the people,” whether my client

15· · · ·fits -- fits into the definition of -- of -- of

16· · · ·“the people.”

17· · · · · · THE COURT:· The only -- the only right is both

18· · · ·in the Constitution and Bill of Rights is the right

19· · · ·to serve as a juror and right to a jury trial.· And

20· · · ·under those circumstances, there are laws that

21· · · ·prohibit a convicted felon from serving as a jury

22· · · ·unless their civil rights have been restored.· That

23· · · ·is the one constitutional right that appears in

24· · · ·both the -- the Bill of Rights and the

25· · · ·Constitution.
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·1· · · · · · MR. DIRUZZO:· And -- and the text of the

·2· · · ·Constitution.

·3· · · · · · THE COURT:· And the text of the Constitution

·4· · · ·and addresses specifically --

·5· · · · · · MR. DIRUZZO:· Mm-hmm.

·6· · · · · · THE COURT:· -- “the people.”

·7· · · · · · MR. DIRUZZO:· Counsel for -- for the

·8· · · ·Government also talks about his view reading

·9· · · ·Heller, McDonald and Bruin is talking about -- you

10· · · ·know -- inferences and -- and infers that based

11· · · ·upon the statements that those cases did not impact

12· · · ·a -- you know -- the -- the longstanding

13· · · ·prohibitions of -- of -- of felons.· The problem

14· · · ·that we have, Your Honor, is that inferences do not

15· · · ·equal holdings and the holding of Bruin, which this

16· · · ·Court must -- must apply, which I -- which I read

17· · · ·in -- into the record, is -- is -- is clear.· And

18· · · ·so, the fact that there may be inferences or dicta

19· · · ·in the lead opinion or in the concurring opinion of

20· · · ·the Supreme Court -- you know -- just can't

21· · · ·overrule the -- the holding in -- in --

22· · · · · · THE COURT:· It's about as simple as this.

23· · · ·Does Buin it, address the constitutionality of a

24· · · ·possession of a firearm by convicted felon statute?

25· · · · · · MR. DIRUZZO:· And as I stated, Your Honor, I
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·1· · · ·believe it does.· A couple of other things --

·2· · · · · · THE COURT:· How -- How so?· How so?· That was

·3· · · ·the -- that's the one question because Bruin is a

·4· · · ·civil case as well.· How does it specifically

·5· · · ·address the constitutionality of a possession of a

·6· · · ·firearm by convicted felon statute?

·7· · · · · · MR. DIRUZZO:· The Second Amendment addresses

·8· · · ·the right to keep and bear arms.

·9· · · · · · THE COURT:· So far so good.

10· · · · · · MR. DIRUZZO:· A possession statute impacts the

11· · · ·right to keep and bear arms.· So, a felon in

12· · · ·possession statute -- statutes that might disarm

13· · · ·Quakers, Catholics, African-Americans or -- or --

14· · · ·or those -- those others would impact and would be

15· · · ·-- fall under the clear text in the ambit of the

16· · · ·Second Amendment.· Once we -- we clear that hurdle,

17· · · ·Your Honor -- and I submit that all the cases out

18· · · ·there are -- are clear -- that I've mentioned do,

19· · · ·then it is -- we're on step 2 of Bruin.· The State

20· · · ·has to put into the record -- which I submit it

21· · · ·hasn't done, but assuming for the State of argument

22· · · ·that -- that it’s -- that mere passing references

23· · · ·to other -- other decisions is sufficient -- which

24· · · ·I don't believe it is, because this Court would

25· · · ·need to look at the references mentioned by the
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·1· · · ·State and then determine at the founding -- you

·2· · · ·know -- whether there was a consensus.· But putting

·3· · · ·that part aside -- whether there is a historical

·4· · · ·analog.· Now, it does not need to be an incredibly

·5· · · ·close fit, but it does need to be a rational and a

·6· · · ·reason fit.· The -- the fact that one might be able

·7· · · ·to disarm Quakers at the founding speaks nothing as

·8· · · ·to whether the State or the federal government can

·9· · · ·disarm felons writ large.· It says nothing where

10· · · ·specific subsets of undesirable groups that were

11· · · ·able to be disarmed at the founding are now be able

12· · · ·to apply writ large to felons in this country.

13· · · · · · THE COURT:· You bring up an interesting

14· · · ·argument and I highlighted that a little earlier.

15· · · ·I'm not concerned about the issues of disarming

16· · · ·Quakers or Catholics or those kinds of things

17· · · ·because the reality is our historical challenges in

18· · · ·many ways have torn great, great void in our

19· · · ·society.· But let's focus in on the actions that

20· · · ·are actually -- that have been criminalized, not

21· · · ·only federally but -- but by the states.· For

22· · · ·instance, someone who commits -- and I'm not going

23· · · ·to use murder because of the distinct -- the

24· · · ·federal distinctions, but I will use armed robbery,

25· · · ·okay?· An armed robbery violation in -- during the
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·1· · · ·Civil War.· Somebody walking in with an arm, going

·2· · · ·in, taking somebody's possession from somebody's

·3· · · ·house.· Opponent of if that person was caught by

·4· · · ·both -- either the -- either one of the sovereigns

·5· · · ·at the time, they would be subject to being

·6· · · ·disarmed and potentially punished, including death.

·7· · · ·So, when you look at the -- the types of crimes

·8· · · ·that were codified subsequently, those crimes were

·9· · · ·occurring in those days.

10· · · · · · MR. DIRUZZO:· Those days being when?

11· · · · · · THE COURT:· Being civil war.· I'll take you

12· · · ·back to the Civil War.· I'm not going to take you

13· · · ·back to the 17th century, but I'll take you back to

14· · · ·the Civil War.· Clearly, they were disarmed.· Those

15· · · ·offenses were recognized both from a military

16· · · ·standpoint and a criminal standpoint and they were

17· · · ·-- the person would be disarmed.· So, there is a

18· · · ·long time history of our pre -- our predecessors

19· · · ·disarming folks that have committed these types of

20· · · ·crimes.· Whether they were codified at the time or

21· · · ·not, whether there was a statutory prohibition or

22· · · ·not, the actions themselves were prohibited or

23· · · ·sanctioned.· And when I say prohibited, if there

24· · · ·was a statute in place.· If there was, they were

25· · · ·sanctioned.· Those were offenses that were, for
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·1· · · ·whatever purpose, if there was no statute

·2· · · ·permitting them, but still considered to be against

·3· · · ·societal needs, society norms, and they were

·4· · · ·disarmed for having committed those -- those --

·5· · · ·those offenses.

·6· · · · · · MR. DIRUZZO:· And I'm going to have to push

·7· · · ·back on -- on -- on that, Your Honor.

·8· · · · · · THE COURT:· Please, that's exactly what I --

·9· · · ·I'm asking you to do.

10· · · · · · MR. DIRUZZO:· Be -- because 1) If I can quote

11· · · ·Justice Gor -- Gorsuch (phonetic) in the McGirt

12· · · ·(phonetic) v. Oklahoma case, the fact that

13· · · ·something was done in the past in an

14· · · ·unconstitutional manner does not mean that that is

15· · · ·constitutional today.· 2) The Supreme Court in

16· · · ·Bruin talks about historical analogs and -- and

17· · · ·problems.· So, the problem addressed by the

18· · · ·regulation or the law, you have to look at it as

19· · · ·does -- does it address a problem that is unique to
· · · · · ·nd
20· · · ·22· -- I mean, 21st cen -- century America?· Is it

21· · · ·of recent vintage addressing a recent problem or is

22· · · ·-- is the law something addressing a longstanding

23· · · ·problem?· And so, to -- to your point, violence,

24· · · ·robbery -- I mean, we have a common law for rob --

25· · · ·rob -- robbery.· We’ve got a ton of --
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·1· · · · · · THE COURT:· Of course.· That’s exactly what

·2· · · ·I’m highlighting.

·3· · · · · · MR. DIRUZZO:· Right.· And -- and so, the point

·4· · · ·-- the point being is -- is that these problems are

·5· · · ·societal, that were -- were not only in -- when the

·6· · · ·Fourteenth Amendment was ratified, but when the

·7· · · ·Second Amendment was ratified in 17 -- 1789 I

·8· · · ·believe.· But the point being is -- is that a

·9· · · ·recent vintage statute like the Florida felon in

10· · · ·possession and -- and the federal felon in

11· · · ·possession statute are addressing longstanding --

12· · · ·some would say, that go back to time memorial --

13· · · ·problems that -- that -- that we have had as a

14· · · ·human race.· So, that you have to then look to the

15· · · ·historical record which Counsel for -- for the

16· · · ·State -- you know -- admitted there -- there is no

17· · · ·historical record of disarming felons.

18· · · · · · And another point that was made in the -- in

19· · · ·the Range decision is there is no statute that says

20· · · ·that -- and it hasn't been -- nor there's a

21· · · ·historical analog for saying, “You've been

22· · · ·convicted of a crime and therefore, you are

23· · · ·categorically not allowed to possess the item that

24· · · ·was used to facilitate the crime.”· For example, if

25· · · ·you're convicted of a DUI vehicular manslaughter
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·1· · · ·and you complete -- complete your term, you

·2· · · ·complete your sentence and -- and you're done, I

·3· · · ·know nothing that prevents you from -- from buying

·4· · · ·a car.· If you do an agg/bat deadly weapon and you

·5· · · ·use a kitchen knife, once you've completed your

·6· · · ·sentence and -- and you're off, I know of nothing

·7· · · ·that says you can never own a kitchen knife again,

·8· · · ·but that highlights the point.· It's like my client

·9· · · ·was convicted of -- of -- of -- of -- of two

10· · · ·felonies that I've stipulated to for purposes of --

11· · · ·of this motion, but why is it that he has been dis

12· · · ·-- disarmed with an item that he actually didn't

13· · · ·even use?

14· · · · · · I could understand there might be an argument

15· · · ·-- which I'm not conceding, but I understand the

16· · · ·emotional appeal to the argument that if you use a

17· · · ·gun to commit a crime, you should not be able to

18· · · ·have a gun -- you know -- moving forward, whether

19· · · ·that's constitutional -- but I understand at an

20· · · ·emotional level why people make that argument.· My

21· · · ·client wasn't convicted of that.· He -- he wasn't

22· · · ·convicted of firearm offenses.· I mean, he -- And

23· · · ·so, as a result, it’s like -- why is it that he's

24· · · ·been disarmed of a Second Amendment right for

25· · · ·offenses that -- that don’t even -- that weren't
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·1· · · ·violent and that had nothing to do -- you know --

·2· · · ·with -- with firearms?· And so, I -- I think that -

·3· · · ·- that just -- you know -- your focus is on the

·4· · · ·point of the lack of historical analogs to

·5· · · ·disarming felons writ large based upon -- based

·6· · · ·upon acts that -- we're putting aside violent

·7· · · ·offenses for -- for the moment because my client

·8· · · ·didn't commit violent offenses -- that -- that are

·9· · · ·mere felonies.· So, I think to -- to summarize,

10· · · ·Judge, I think the Range decision, the unbunk

11· · · ·decision -- you know -- authored by Judge Hardman

12· · · ·lays it out.· It's also supported by the concurrent

13· · · ·opinion by Judge Ambrose.

14· · · · · · It’s also supported by the decision of

15· · · ·Bullock, which I attached to my notice of

16· · · ·supplemental authority, that those cases really

17· · · ·laid out the analytical framework as -- as to why

18· · · ·the federal felon in possession statute was -- was

19· · · ·unconstitutional.· And for all intents and

20· · · ·purposes, there is no textual distinction between

21· · · ·the Florida felon in possession statute and the

22· · · ·federal one that makes any significance as to the

23· · · ·analytical analysis that the Court needs -- needs

24· · · ·to endeavor.· As to -- to N-Feld, Your Honor, as --

25· · · ·as I addressed in -- in my sur-reply, I don't
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·1· · · ·believe N-Feld was -- was well-reasoned.· I don't

·2· · · ·think it really delved in and grappled with -- with

·3· · · ·the problem.· I don't think it held the State to

·4· · · ·its obligation to advance a historical record.

·5· · · · · · THE COURT:· But it is precedent.

·6· · · · · · MR. DIRUZZO:· It -- it -- it is precedent.

·7· · · ·Although, I -- I would submit it -- it does not

·8· · · ·bind -- does not bind this Court because at -- at a

·9· · · ·minimum, it never addressed the Florida

10· · · ·Constitution, never even mentions it.· And 2, Your

11· · · ·Honor, I am -- I understand for purposes of State

12· · · ·law -- I'm being very precise here.· For purposes

13· · · ·of State law, when there is not a conflicting

14· · · ·decision out -- out of a DCA that a Circuit Court

15· · · ·would have to look -- look to the only decision

16· · · ·from the DCA that has spoken on the matter.

17· · · ·However, I don't believe that rule applies as a

18· · · ·matter of federal law and no matter what, I don't

19· · · ·think there'll be any argument that looking to

20· · · ·Bruin under the supremacy clause, Bruin analysis

21· · · ·controls.· So, if this Court concludes that N-Feld

22· · · ·got it wrong and that the analysis needs to be

23· · · ·different faithfully applying the Supreme Court's

24· · · ·decision in Bruin, this Court needs to be faithful

25· · · ·to -- to Bruin.
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·1· · · · · · THE COURT:· Anything else?

·2· · · · · · MR. VALCORE:· No.· Thank you, Judge.

·3· · · · · · MR. DIRUZZO:· No, Judge.

·4· · · · · · THE COURT:· Gentlemen, thank you very much.  I

·5· · · ·appreciate your time and I appreciate your

·6· · · ·arguments.· I'll have a decision for you shortly.

·7· · · · · · MR. VALCORE:· Thank you.

·8· · · · · · MR. DIRUZZO:· Thank you, Judge.· All right.

·9· · · · · · THE COURT:· Thank you very much gentlemen.· Do

10· · · ·we have future hearing dates for Mr. Woodson?

11· · · · · · THE CLERK:· No, Judge.

12· · · · · · THE COURT:· All right.· Let's do this.· This

13· · · ·is a second degree felony.

14· · · · · · THE CLERK:· I think the case is probably

15· · · ·assigned to Ms. Bartos.

16· · · · · · THE COURT:· I'm going to set this for October

17· · · ·5th for calendar call and October 16th for trial.

18· · · · · · MR. VALCORE:· Okay.· Thank you.

19· · · · · · MR. DIRUZZO:· There's a slim possibility I'm

20· · · ·going to be in trial in October, but my -- my

21· · · ·associate can cover it and we’ll -- we'll deal with

22· · · ·-- with the trial based upon how this plays out,

23· · · ·Judge.· I just wanted to give you a heads up.

24· · · · · · THE COURT:· Not a problem.· 10/5 and 10/16.

25· · · ·I'll have an opinion for you shortly on this and --
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·1· · · · · · MR. DIRUZZO:· We'll take it from there.

·2· · · · · · THE COURT:· -- we’ll take it from there.

·3· · · ·Thank you very much, gentlemen.· I truly appreciate

·4· · · ·your insights --

·5· · · · · · MR. DIRUZZO:· Tyrone, how long have you been

·6· · · ·employed?

·7· · · · · · THE DEFENDANT:· 17 months.

·8· · · · · · MR. DIRUZZO: Okay -- .· And then, I’ll reserve

·9· · · ·and then if he rules -- if he rules for you, then

10· · · ·I'll reserve the right to take it up -- you know --

11· · · ·on appeal --

12· · · · · · MR. VALCORE:· Okay.

13· · · · · · MR. DIRUZZO:· Sound good?

14· · · · · · MR. VALCORE:· Cool.

15· · · · · · THE COURT:· Mr. Valcore, how long do you think

16· · · ·that your office would need to get realistically

17· · · ·ready on what I proposed while reviewing the HC’s -

18· · · ·- the Habitus capias?

19· · · · · · MR. VALCORE:· Well, we're going to do 50 a

20· · · ·week, right?

21· · · · · · THE COURT:· I was going to -- no, I was going

22· · · ·to do 100 a month.

23· · · · · · MR. VALCORE:· Oh, okay.

24· · · · · · THE COURT:· There -- These folks have quite a

25· · · ·bit of responsibilities already.

App.115



·1· · · · · · MR. VALCORE:· Well, as you pull them up, we'll

·2· · · ·look at them, you know?· I'll take the opportunity

·3· · · ·to determine if some of them are even viable.

·4· · · · · · THE COURT:· Okay.

·5· · · · · · MR. VALCORE:· I may get rid of some.· I don't

·6· · · ·think we're going to have a whole lot of people

·7· · · ·walking through the door, but there’s -- I'm all

·8· · · ·for looking at -- especially some of the really old

·9· · · ·stuff --

10· · · · · · THE COURT:· I -- that’s exactly --

11· · · · · · MR. VALCORE:· -- because occasionally people

12· · · ·get arrested for something from 1991 and typically,

13· · · ·we don't proceed.· And so, I'm happy to address

14· · · ·however many of those cases exist in your courtroom

15· · · ·and everyone else's.· So, this is an opportunity to

16· · · ·do it cause I -- Otherwise, I have to pull

17· · · ·thousands and thousands of cases and start reading

18· · · ·them myself and I'm not going to do that.· So, this

19· · · ·gives us the opportunity.

20· · · · · · THE COURT:· No, absolutely.· And I'll -- I’ll

21· · · ·break it up so that it's in 50 case increments and

22· · · ·we'll go from there and I'll start with the oldest

23· · · ·first.

24· · · · · · MR. VALCORE:· As long as there's at least --

25· · · ·you know -- a few weeks to a month notice so that
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·1· · · ·we have time to pull them and read them.

·2· · · · · · THE COURT:· Oh, absolutely.

·3· · · · · · MR. VALCORE:· Well, you got a notice of

·4· · · ·Defense anyway, right?

·5· · · · · · THE COURT:· Absolutely.· Absolutely.

·6· · · · · · MR. VALCORE:· That’s usually about a month

·7· · · ·out.

·8· · · · · · THE COURT:· Thank you very much.

·9· · · · · · MR. VALCORE:· No problem.· Thank you, Judge.

10· · · · · · THE COURT:· See you all tomorrow. Thank you.

11· · · ·You are welcome.

12· · · ·(Thereupon, the proceedings were concluded at 11:35

13· a.m.)
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