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QUESTIONS PRESENTED

Petitioner was charged, inter alia, with Assault With a Dangerous Weapon. A
single form of verdict was submitted to the jury with two options: Guilty/Not Guilty of
the charged crime, and Guilty/Not Guilty of the included crime of Assault. Both options
referred to a single charged act. The included crime, Assault, is an element of the
charged crime. A jury found Petitioner Not Guilty of that element, that is, Not Guilty of
the Assault, but Guilty of the crime of which it is a necessary element. This verdict is
internally, logically incongruous. It is not merely inconsistent, “it is metaphysically
impossible.” United States v. Shippley, 690 F.3d 1192, 1195 (10th Cir. 2012). The lower
court ignored the acquittal and entered judgement on the greater offense. The questions

presented are:

I Whether the Due Process clause permits a court to ignore without
inquiry a jury’s finding of Not Guilty on a lesser, necessarily
included charge, while accepting the same jury’s finding, on the

same verdict form, of Guilty on the greater charge.

II.  Whether the right to a trial by jury is violated when a jury returns a
form of verdict which both acquits a defendant of a necessarily
included offense and convicts that same defendant of the greater

offense, and the trial court ignores the acquittal.
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OPINION BELOW
The decision of the United States Court of Appeals for the Ninth Circuit is not
published but may be found at

https:/ /cdn.ca9.uscourts.gov/ datastore/memoranda/2024/12/19/23-767.pdf, and

appears at Petitioner’s Appendix (“Pet. App.”) 1a-5a.
An order of the District Court denying Petitioner’s Motion to Dismiss on this

basis can be found at https:/ /casetext.com/case/united-states-v-careaga/case-details

and appears at Pet. App. 6a-30a.
JURISDICTION
The District Court had jurisdiction under 18 U.S.C. § 1153; the Ninth
Circuit did under 28 U.S.C. § 1291; and this Court does under 28 U.S.C. § 1254(1).
RELEVANT PROVISIONS

“No person shall be . . .deprived of life, liberty, or property, without due process
of law...” U.S. Const., Amend. V.

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime shall have

been committed...” U.S. Const., Amend. VI.

INTRODUCTION
Mick J. Careaga was tried in the District Court on four charges: Count 1, First
Degree Murder (18 U.S.C. §1111); Count 2, Discharge of a Firearm During and in

Relation to a Crime of Violence Resulting in Death (18 U.S.C. § 924(c)(1)(A)(iii) and



())1; Count 3, Assault with a Dangerous Weapon (18 U.S.C. § 113(a)(3)); and Count 4,
Brandishing of a Firearm During and in Relation to a Crime of Violence (18 US.C. §
924(c)(1)(A) i)).

As to Count 3, the jury was provided with, and returned, a single verdict form
which found defendant not guilty of the lesser-included Assault, but guilty of the

greater charge of Assault with a Dangerous Weapon.

As assault is an element of the assault with a dangerous weapon, Mr. Careaga
moved the court? to enter a verdict of not guilty on Count 3, as to do otherwise
would ignore the jury’s acquittal of him on the lesser-included charge of assault. The
trial court instead ignored the Not Guilty finding and denied that motion on the
grounds, inter alia, that Ninth Circuit and this Court’s precedents hold that
inconsistency in verdicts is not grounds for acquittal if there was sufficient evidence
to convict on the portion of the charge upon which the jury found guilt. The fallacy in
this reasoning was that all the cases upon which the court relied involved verdicts on
different counts or different defendants which were merely inconsistent between

each other, rather than internally, logically, and incongruously inconsistent within a

10On Count 1, Petitioner was found Not Guilty of First Degree Murder and of its lesser,
Second Degree Murder; he was found Guilty of the further lesser of Involuntary
Manslaughter. He was found Not Guilty of Count 2. Neither Count 1 nor Count 2 is at
issue in this Petition.

2 That Motion was filed several months after the jury returned its verdicts because no-
one, court or counsel, seemed to be aware of the anomaly. It was discovered when a
conflict arose between trial counsel and Petitioner and trial counsel was replaced with
undersigned successor counsel who ordered the entire record of trial to review in
preparation for post-trial motions and sentencing,.
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single count on a single defendant, as was the verdict at issue.

Circuit opinions which afford no relief on this issue rely on Dunn v. United States, 284
U.S. 390 (1932) and United States v. Powell, 469 U.S. 57 (1984) for the proposition that
inconsistencies between verdicts is not reversible error. Yet those decisions, including
Dunn and Powell, involve separate counts, separate defendants, or separate verdicts.

In the instant case, however, there is an acquittal on an element of a charge upon
which a conviction was returned - on the same count, the same defendant, in a single form
of verdict, literally on the same page. See Verdict, Petition for Writ of Certiorari Appendix
(hereinafter Pet.App.), 47a. The Ninth Circuit engaged in virtually no analysis of this
conundrum. It merely quoted the Dunn/Powell mantra that inconsistent verdicts are no
basis for relief, and while acknowledging that the instant inconsistency is not between
different counts, or different defendants, but is instead an internal issue in a single count
with a single defendant on a single act, none-the-less stated without explanation or

explication that this did not change the analysis. Pet.App., 3a.
Other Circuits have not treated the issue so cavalierly. The 2nd (United States

v. Pierce, 940 F.3d 817 (2nd Cir. 2019)) and 6t (United States v. Randolph, 794 F.3d 602 (6th
Cir 2015)) Circuits have upheld dismissal of the greater when lesser elements of the greater
charge were not found true by the jury, and the 10%, in United States v. Shippley, 690 F.3d
1192 (10th Cir. 2012), acknowledged the problem but was able to avoid it as the trial court
there sent the jury back to reconsider their verdict and the defendant did not raise the

impropriety of the court having-done so. In an unpublished opinion the 10 was again

presented with the issue, Lovell v. Thorpe, 849 Fed. Appx. 754 (10th Cir. 2021), but nowhere
3



in that opinion, nor in that District Court’s order, is it acknowledged or discussed that the
acquittal of a lesser meant a fact necessary to prove the greater had been found to not be
true.
In Powell, this Court recognized that there would be circumstances under which a

logical system of law could not allow an inconsistent verdict to stand:

Nothing in this opinion is intended to decide the proper resolution

of a situation where a defendant is convicted of two crimes, where

a guilty verdict on one count logically excludes a finding of guilt on

the other. Cf. United States v. Daigle, 149 F.Supp. 409 (DC), aff'd per

curiam, 101 US.App.D.C. 286, 248 F.2d 608 (1957), cert. denied,
355 U.S. 913, 78 S.Ct. 344, 2 L.Ed.2d 274 (1958).

Powell, 469 U S., at 69, n. 8.

The Court should accept jurisdiction on this case to resolve the conflict between and
within the various Circuits that have addressed it, and to further clarify the meaning of
Powell’s footnote 8.

STATEMENT OF THE CASE
Petitioner, Mick Careaga, was visiting with his cousin, her friend Nancy Rhoads,
and Nancy’s brother Ruben Contreras in a tiny trailer home on the Salt River-Pima
Maricopa Indian Community on the northeast edge of the Phoenix, Arizona,
metropolitan area. At some point during their gathering an argument arose and a tussle
ensued during which a gun was produced. The gun discharged, killing Petitioner’s
cousin. Contreras claimed that Petitioner threatened him with the gun. Petitioner

defended on the basis that Contreras, not he, had been the one with the gun, and that



Contreras, not he, had killed Petitioner’s cousin.

Petitioner was charged in counts 1 and 2 with 15t degree murder for his cousin’s
death and with the concomitant firearm charge. He was convicted only of involuntary
manslaughter on count 1 and acquitted on count 2. Issues concerning these counts are not
being addressed in this Petition.

Petitioner was charged in counts 3 and 4 with Assault with a Dangerous Weapon
and with the concomitant firearm charge on that count. At the close of evidence Petitioner
requested the jury be instructed on the lesser-included offense of Simple Assault
(Transcript 5/11/2022, p. 158, Ins. 8-15). The government agreed that Simple Assault
was a lesser of Assault with a Dangerous Weapon, id., p.160, Ins.11-22, but disagreed
that there was a factual basis for that lesser instruction. Id., p.158-9, Ins. 17-1.

The District Court agreed that Simple Assault was a lesser- included offense of
Assault with a Dangerous Instrument, as its elements constituted a subset of the elements
of the more serious crime. Tr. 5/11/2022, p152, Ins 4-5, and p.163, Ins. 3-8. See Schmuck v.
United States, 489 U.S. 705 (1987). It also determined there was a sufficient factual basis
for the lesser, and the jury was therefore instructed on that theory.

The form of verdict submitted to the jury was substantially as follows:

We, the Jury, duly empaneled and sworn in the
above-entitled action, upon our oaths, unanimously find
the defendant, Mick Careaga, Jr.,:

Count Three

GUILTY/ NOT GUILTY Of the crime of CIR-Assault with a



Dangerous Weapon as
charged in Count Three

Or

GUILTY/NOT GUILTY Of the lesser included

Simple Assault

Pet.App. 38a

On the second day of deliberations, the Jury submitted a question:

“* Are all blanks on verdict form to be completed, even if an answer is not required? Ex.
One charge or another (lesser) charge. Is N/A applicable?” Pet.App. 44a. (Emphasis
as in original.) To this the Court, after consultation with the parties, answered “A
blank need not be completed if an answer is not required.” Id. The answer was
submitted to the Jury at 3:20 p.m. Shortly thereafter, verdicts were returned.

The verdict form as to Count Three has “Not Guilty” written into the line next to
the charge of Simple Assault. Next to the original count, the count that necessarily
includes as one of its elements the conduct charged in the acquitted count, is written
“Guilty.” Pet.App. 47a. After being told only minutes earlier that they did not need to fill
in a blank that was unnecessary, the jury affirmatively found Appellant “Not Guilty” of
Assault. This anomaly was not noticed by the District Court, and the Clerk read only the

“Guilty” verdict on Count 3.

The acquittal of Petitioner on Simple Assault meant that an element of the Assault



with a Dangerous Weapon had been found to not be proven beyond a reasonable doubt,
and that therefore the conviction on the greater charge should not stand. Petitioner

moved for dismissal on the strength of the decisions in United States v. Pierce, 940 F.3d 817

(2nd Cir. 2019) and United States v. Randolph, 794 F.3d 602 (6th Cir. 2015). Each of those cases
involved special interrogatories on drug conspiracies asking if the government had proven any
particular quantity or quality of drugs, which interrogatories were answered in the negative. Such
findings are “irreconcilably inconsistent . . . as to the same defendant on the same count of an
indictment.” Pierce, 940 F.3d at 822, leading those courts to order or affirm a dismissal of the general
verdict. Petitioner argued that if a special interrogatory could vitiate the force of the
general verdict, then an acquittal on a lesser, being an element of the greater, could have
no different effect.

The government’s response urged the District Court to follow 9% Circuit precedent
that inconsistent verdicts are not grounds for dismissal of guilty verdicts and argued that
the court could ignore the “Not Guilty” verdict as an accident or having been caused by
confusion. The District Court adopted this position, and denied the Motion.

Pet.App., 6a

At sentencing, Petitioner was ordered to serve 162 months in the custody of the
Bureau of Prisons, 78 months each on Counts 1 and 3, to be served concurrently with
each other, and 84 months on Count 4, to be served consecutively to the sentence

imposed in Counts 1 and 3. Pet.App., 31a.

Appeal was taken to the 9th Circuit. The unpublished decision affirming the



judgement is bereft of analysis on the critical difference recognized in Pierce, Randolph,
Shippley and Powell: that inconsistencies between different defendants, or different counts
, may be one matter; but a true inconsistency within a single count, as to a single defendant,
on a single act, raises quite a different issue. To say on the one hand that Defendant A may
be found guilty of conspiring with Defendant B, even though Defendant B is acquitted of
the same conspiracy, is one thing - there are myriad reasons a jury might arrive at such a
facially inconsistent verdict: confusion, misplaced sympathy, misplaced antipathy, even;
but a standard barring examination of juror motives or thought processes carries benefits

for the system as a whole which justify the Powell/Dunn rule.

When, on the other hand, the inconsistency is within a single count, when a jury
has said both that a defendant is guilty and not guilty, more thought must be given to a
resolution of that “metaphysical impossibility” than to say without explanation “...the fact
that two inconsistent verdicts appear in the same count does not change the analysis.”

Decision of Sth Circuit, Pet.App., 3a.

REASONS FOR GRANTING THE PETITION

L The Resolution of Internally Inconsistent Verdicts Requires Guidance from
This Court

Though the law seems well settled regarding inconsistencies between separate
counts or defendants, it is not so settled with regard to internally inconsistent verdicts

such as that at bar. The Court should grant this petition to resolve a split among the
8



Circuits which have addressed the issue, Rules of the Supreme Court, Rule 10(a), and to
clarify its own pronouncement in Powell’s footnote 8, Rules of the Supreme Court, Rule
10(c).

A. The Circuits Who Have Addressed This Issue Are Split

The 2nd Circuit has sustained a District Court’s dismissal of a greater charge when
a special verdict rendered the general verdict unsustainable. United States v. Pierce.
There, a jury found a defendant guilty of a conspiracy to distribute drugs but answered
“Not Proven” to each of eight interrogatories asking about type and quantity of each of
the four drugs he had been convicted of conspiring to distribute. The Court treated this
as a failure of proof on an element of the charge, and noted “[w]e conclude that the
verdicts in Pierce’s case are, in the words of then-Judge Gorsuch in [United States
v.]Shippley, [690 F.3d 1192 (10% Cir. 2012).] “metaphysically impossible” to reconcile, and
we agree ... that the appropriate remedy for the inconsistency (where the jury was not
given the opportunity to reconsider) was to set aside the guilty verdict...” 940 F.3d, at
824.

The 6th Circuit reached the same conclusion. United States v. Randolph, 794 F.3d 602
(6t Cir 2015), presented a scenario virtually identical to that in Pierce. Randolph was also
found guilty of conspiring to traffic cocaine, cocaine base, and marijuana, but the jury
then said “none” of the three drugs charged was involved with the conspiracy. The
Court described this inconsistency to be “mutually exclusive” since the drugs being
“involved” was an element of the trafficking conspiracy. The answer to the
interrogatory, that “none” of the charged drugs was involved, amounted, then, to an

9



acquittal of an element of the conspiracy charge. The Court therefore ordered entry of a
judgment of acquittal on that count.

The 10th Circuit is itself divided. In Shippley, the jury returned a verdict which, like
Pierce and Randolph, found the defendant guilty of a drug conspiracy but also found him
to have not had any drugs involved. The District court there took a different path of
resolution than had the trial courts in Pierce and Randolph, sending the jury back to
conduct further deliberations with instructions to consider whether they intended to
find some quantity, or intended to find the defendant not guilty, or wanted to leave the
verdict just as it was. The jury then returned with a verdict finding a quantity sufficient
to support the guilty verdict. The 10t Circuit panel, in an opinion authored by the Judge
Gorsuch, was cognizant of the anomaly presented by the initial verdict, and coined the
“metaphysical impossibility” phrase to describe attempts to reconcile the verdicts. But
since the defendant had not objected to sending the matter back for further
consideration, and had not raised double jeopardy on appeal, the panel found that the
procedure utilized by the trial judge did not offend due process and thus affirmed.

In an unpublished opinion from the same Circuit, Lovell v. Thorpe, 849 Fed. Appx.
754 (10th Cir. 2021), a different panel upheld a conviction for one form of manslaughter
despite an acquittal on a different, lesser-included form, but nowhere in that opinion,
nor in the District Court’s order which led to the appeal, is it acknowledged or discussed
that the acquittal of a lesser means a fact necessary to prove the greater had been found

to not be true.

10



In summary, the 2nd, 6% and 10th Circuits have recognized an exception to Powell’s
rule that inconsistent verdicts provide no basis for appellate relief, while the 9t and a
different panel of the 10 have refused to do so. A resolution of this split should be

afforded the criminal courts and practitioners around the country.

B. The Court Should Clarify Powell’s footnote 8

In Powell, the Court suggested that its rule that inconsistent verdicts are not
grounds for reversal might not be as absolute as the opinion itself suggests. It cites
United States v. Daigle, 149 F.Supp. 409 (1957), as an example of a case where two guilty
verdicts cannot both stand, where one negates an element of the other. In Daigle,
defendant was charged with both embezzlement and larceny of the same 7es, the
distinction being that embezzlement required it be taken from defendant’s employer,
while larceny required it be taken from some third party. Clearly, it could not be both.
The trial court directed a verdict of acquittal on the larceny count, thus clearing away the

a4

inconsistency, but noted in passing that ““while the verdict as to each count must be
consistent in itself, the verdicts on the several counts need not be consistent with each
other. ” United States v. Daigle, 149 F. Supp. 409, 413 (D.D.C. 1957)(quoting Mogoll v.
United States, 158 F.2d 792, 793 (5th Cir, 1947)).

The Court’s citation of Daigle clearly implies its concern that an absolutely hard
and fast rule would work an injustice in certain cases. The instant case presents that
situation where the verdict in each count is not “consistent in itself,” and thus an

opportunity for the Court to clarify when inconsistency cannot be allowed to stand. Such

1



clarification would not only advance justice in the case at hand, but would provide
needed guidance and clarification that only this Court is in a position to provide.

McElrath v. Georgia, 601 U.S. 87 (2024) further informs the need to address the
internal inconsistency of the jury’s verdict on Count 3. McElrath dealt with a situation in
which a defendant had been acquitted by reason of insanity of malice-murder but found
guilty but mentally ill on felony murder and aggravated assault, all for the single event
of his killing his mother while under psychological delusion.. Due to legal theories and
processes peculiar to Georgia law, the Georgia Supreme Court vacated both the not
guilty by reason of insanity and the guilty but mentally ill verdicts and scheduled the
case for retrial.

MCcElrath objected to the re-trial and moved the trial court to dismiss for double
jeopardy. The trial court denied the motion, and the Georgia Supreme Court affirmed.
This Court accepted review and ruled that double jeopardy barred a second trial.
Despite the original verdict being a less-than-full-throated exoneration, especially in
light of the conviction on the felony murder count, “...an acquittal is an acquittal
notwithstanding its apparent inconsistency with other verdicts that the jury may have
rendered.” Id., at 94.

Once there has been an acquittal, our cases prohibit any speculation
about the reasons for a jury’s verdict—even when there are specific jury
findings that provide a factual basis for such speculation —“because it is
impossible for a court to be certain about the ground for the verdict
without improperly delving into the jurors’ deliberations.” Smith [v. United
States], 599 U. S., at 252- 253,143 S. Ct. 1594, 216 L. Ed. 2d 238.

Id., at 97(emphasis as in original.)

12



Such restraint towards delving into speculation about the reasons for the
acquittal implicates the right to a jury determination of all facts necessary for the
verdict. Itis beyond peradventure that "[t]he Constitution gives a criminal defendant
the right to demand that a jury find him guilty of all of the elements of the crime with
which he is charged." United States v. Gaudin, 515 U.S. 506, 511 (1995). If they acquit
of an element, they must acquit of the whole charge. Such a verdict cannot be assailed
because “the jury holds an unreviewable power to return a verdict of not guilty even

for impermissible reasons.” Smith v. United States, 599 U. S. 236, 253 (2023). In the

instant case, respect for the acquittal was not forthcoming. The jury specifically asked
the trial court if they should mark all lines on the jury form, or whether “N/A” was
permissible; and were told in response to that question “A blank need not be
completed if an answer is not required.” Dkt. No. 68, p. 6 of 6 (ER-093). Shortly
thereafter, they returned the verdict forms marking both Guilty and Not Guilty for
Count 3. Clearly, the jury felt that a Not Guilty was required. In the instant matter, the
lower courts’ reliance on Powell to ignore this affirmative acquittal illustrates the need

for further clarification on this point from the Court.

13



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted this 31t day of March, 2025.

Michael B. Bernays
Counsel of Record
2 N. Central, Suite 2600
Phoenix, Arizona 85004
Counsel for Petitioner!

i The address of Alcock & Associates, P.C., 2 N. Central is provided for mailing and correspondence
purposes only. The use of this address does not imply any affiliation between Alcock & Associates ,
p.c. concerning this matter.
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FILED

NOT FOR PUBLICATION DEC 19 2024
UNITED STATES. COURT OF APPEALS MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT
UNITED STATES OF AMERICA, No. 23-767
Plaintiff-Appellee, D.C. No.

2:21-cr-00355-DWL-1
V.

MICK J. CAREAGA, AKA Mick Careaga,| MEMORANDUM"
Jr.,

Defendant-Appellant.

Appeal from the United States District Court
for the District of Arizona
Dominic W. Lanza, District Judge, Presiding

Argued and Submitted September 9, 2024
Phoenix, Arizona

Before: RAWLINSON and COLLINS, Circuit Judges, and FITZWATER," District
Judge.

Defendant-Appellant Mick J. Careaga (“Careaga™) was indicted for his

involvement in the shooting death of his cousin and an ensuing armed altercation with

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

L2

The Honorable Sidney A. Fitzwater, United States District Judge for the
Northern District of Texas, sitting by designation.

Pet.App.la
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their friend. Pertinent here, the jury returned the following verdict: (1) on Count 1 of
the indictment, not guilty of first-degree murder, but guilty of the lesser-included
offense of involuntary manslaughter; (2) on Count 3, guilty of assault with a
dangerous weapon, but not guilty of the lesser-included offense of simple assault; and
(3) on Count 4, guilty of brandishing a firearm during and in relation to a crime of
violence. Before Careaga was sentenced, his successor counsel filed motions to
dismiss his convictions on these counts, which the district court denied. Careaga
appeals the district court’s determination that he was not entitled to vacatur of these
convictions. We have jurisdiction pursuant to 28 U.S.C. § 1291, and we affirm.
Because the parties are familiar with the pertinent facts and procedural history of this
case, we do not recount either in defail.

1. The district court did not err in determining that Careaga was not entitled to
relief from his convictions on Counts 3 and 4. The Supreme Court of the United
States and the Ninth Circuit have uniformly held that inconsistency between verdicts
returned on different counts in an indictment is not grounds for relief from a guilty
verdict. See Dunn v. United States,284 U.S. 390, 393 (1932); United States v. Powell,
469 U.S. 57, 64-65 (1984); United States v. Hart, 963 F.2d 1278, 1281-82 (9th Cir.
1992). This court has never addressed the issue of inconsistent verdicts within the

same count, but it follows from these cases and their progeny that this inconsistency

-2.
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likewise is not grounds for relief. When guilty and not guilty verdicts are seemingly
inconsistent, “[t]hat the verdict may have been the result of compromise, or of a
mistake on the part of the jury, is possible. But verdicts cannot be upset by
speculation or inquiry into such matters.” Dunn, 284 U.S. at 394.

The instant case is not meaningfully different from Powell, in which the Court
refused to vacate a conviction on the grounds that the defendant’s acquittal of a
predicate offense in one count could not “rationally be reconciled” with her conviction
of the compound offense in another count. Powell, 469 U.S. at 69. The Court
reasoned that “an individualized assessment of the reason for the inconsistency would
be based either on pure speculation, or would require inquiries into the jury’s
deliberations that courts generally will not undertake.” Id. at 66. Here, the fact that
two inconsistent verdicts appear in the same count does not change the analysis.

2. The district court did not err in holding that Careaga was not entitled to relief
from his conviction on Count 1.

The district court correctly concluded that a defendant does not have a
constitutional right to be consulted about whether a jury instruction on a lesser-
included offense should be requested or given. This court has frequently treated the
decision to request a jury instruction on a lesser-included offense as a strategic or

tactical choice that defense counsel has wide latitude to make, without necessarily

-3-
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consulting the defendant. See, e.g., Woratzeck v. Ricketts, 820 F.2d 1450, 1455 (9th
Cir. 1987), vacated on other grounds, 486 U.S. 1051 (1988); Bashor v. Risley, 730
F.2d 1228, 1241 (9th Cir. 1984). There is no requirement that the trial judge consult
a defeﬁdant to ensure that he has personally consented to a lesser-included offense
instruction. See United States v. Sherman, 821 F.2d 1337, 1339 (9th Cir. 1987).

3. The district court did not abuse its discretion in determining that there was
sufficient evidence to support giving a jury instruction on the lesser-included offense
of involuntary manslaughter. “[A] defendant is entitled to a lesser included offense
instruction if the evidence would allow a rational jury to convict him of the lesser
offense and acquit him of the greater.” United States v. Hernandez,476 F.3d 791, 800
(9th Cir. 2007) (citation omitted). And with respect to an involuntary manslaughter
instruction, this court has held that, “[e]ven when the evidence is conflicting, if any
construction of the evidence and testimony would rationally support a jury’s
conclusion that the killing was unintentional or accidental, an involuntary
manslaughter instruction must be given.” United States v. Anderson, 201 F.3d 1145,
1150 (9th Cir. 2000). The district court recited and applied the correct legal standard
for giving a lesser-included offense instruction. And it reasonably determined that,

although the evidence in the record was conflicting, there was a construction of the
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evidence that would rationally support a jury finding that the killing was unintentional
or accidental.

4. Reviewing the issue de novo, we conclude that Careaga’s ineffective
assistance of counsel claim is premature. Rather than being raised on appeal, “[sJuch
claims normally should be raised in habeas corpus proceedings, which permit counsel
to develop a record as to what counsel did, why it was done, and what, if any,
prejudice resulted.” United States v. Ross, 206 F.3d 896, 900 (9th Cir. 2000) (internal
quotation marks omitted). The record on appeal contains no evidence of any
consultation or disagreement between Careaga and trial counsel on the issue of the
lesser-included offense instruction for Count 1, and Careaga’s trial counsel’s legal
representation was not so egregiously inadequate that it obviously violates the Sixth
Amendment right to counsel, such that we should review this claim directly. See id.

AFFIRMED.
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WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
United States of America, No. CR-21-00355-001-PHX-DWL
Plaintiff, ORDER
V.

Mick J. Careaga,
Defendant.

Pending before the Court are a pair of post-trial motions filed by Defendant Mick
Careaga (“Defendant™). (Docs. 109, 110.) For the following reasons, both motions are
denied.

RELEVANT BACKGROUND
L. The Government’s Theory

On May 11, 2021, the grand jury returned an indictment charging Defendant with
one count of first-degree murder (Count One), one count of discharge of a firearm during
and in relation to a crime of violence resulting in death (Count Two), one count of assault
with a dangerous weapon (Count Three), and one count of brandishing a firearm during
and in relation to a crime of violence (Count Four). (Doc. 1.)

During closing argument at trial, the government set forth its theory of the events
givingrise to those chérges. (Doc. 104 at 43-54.) The government’s theory was as follows.
On November 14, 2020, Defendant was drinking with a long-time acquaintance named

Ruben Contreras (“Contreras™) but then dropped off Contreras at a casino so Defendant
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could attempt to meet with an unidentified woman for a sexual liaison. (Id. at 43-45.)
Contreras, upon being dropped off at the casino, took an Uber back to the Salt River-Pima
Maricopa Indian Community (“SRPMIC”), where he lived in a small trailer he shared with
his sister, Nancy Rhoades (“Rhoades”). (/d.) When Contreras arrived at the trailer,
Rhoades was being visited by a friend named Sara Smith (“Smith™). (/d.)

Soon after Contreras arrived at the trailer, Defendant also drove up to the trailer.
(Id. at 45.) After gefting out of his car, Defendant had a brief verbal disagreement with
Smith about an unspecified topic, then left. (/d. [“[T]here was something that [Smith] and
the defendant had conversed for a period of time. And I’ll leave you to recall the exact
words, something to the effect, I don’t want to hear that S-H-I-T, I don’t want to hear that
S-H-I-T.”].) Afterward, Smith went inside the trailer. (/d. at46.) Contreras also went into
the trailer, where he smoked marijuana. (/d.) Rhoades was also inside the trailer, playing
a game on her cellphone. (/d.) Rhoades is a double-leg amputee who ordinarily uses a
wheelchair, but due to the small size of the trailer, Rhoades left the wheelchair outside.
(Id. at 43-44.)

Some time later, while Contreras, Smith, and Rhoades were still inside the trailer,
Defendant returned. (/d. at 46.) Defendant opened the door, came inside briefly, left, then
came inside a second time and locked the door. (/d.) Defendant was shirtless, wearing
gloves, and holding a gun. (/d.) As Smith rose to stand up, Defendant shot fatally shot her
in the head at close range. (/d. at 46-47.) Almost immediately afterward, Contreras tackled
Defendant and the pair went to the ground. (/d. at 47-48.)

During the ensuing fracas, Defendant pointed the gun at Contreras while Rhoades
called 911. (/d. at 48-49.) During the 911 call, Rhoades identified Defendant by name as
the assailant and pleaded for assistance as the sounds of the struggle could be heard in the
background. (Id. See also Doc. 46-3 at 5 [transcript of 911 call: “my brother’s got ‘em,
Mick Careaga™].)

The force of the struggle between Contreras and Defendant caused an opening to
form on the wall/floor of the trailer. (Doc. 104 at 49.) Defendant crawled through this
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opening in an attempt to flee but scraped himself on the trailer’s surface in the process,
leaving behind his DNA. (J/d. at 49-51.) Law enforcement officers eventually found
Defendant in the general vicinity of the trailer. (/d. at 50.) Defendant’s pants and shoes
had blood on them, and DNA testing showed that the blood was Smith’s. (Id. at 50-53.)

Based on the foregoing, the government’s theory was that Defendant murdered
Smith with premeditation (Count One) and discharged a firearm during and in relation that
crime, resulting in Smith’s death (Count Two), then separately assaulted Contreras with
dangerous weapon (Count Three) and brandished a firearm during and in relation to that
crime (Count Four).
II. The Defense Theory And Strategy

In light of DNA evidence, the 911 call, and the location and timing of his arrest (all
of which strongly suggested that he had been inside the trailer and had been near Smith
when she was shot), Defendant understandably did not attempt to pursue some sort of alibi
or mistaken-identity defense at trial. Instead, the defense advanced the theory that
Contreras had, while inside the trailer, “lunged” at Defendant in a “rage.” (Doc. 104 at 57.
See also id. [“Ruben’s anger fueled him to go after Mick. That makes more sense than
Ruben being heroic.”].)! The defense’s theory was that this lunge caused a gun to discharge
accidentally, and the bullet tragically hit and killed Smith. (/d. at 55 [“No one intended to
shoot Sara Smith that day, no one intended to shoot her. Mick Careaga had no motive.”].)
The defense further argued that, once Contreras realized what had occurred, he instructed
his sister, Rhoades, to call 911 and falsely blame the shooting on Careaga. (/d. at 57-59.)
In closing, defense counsel argued that the evidence of these coaching efforts could be
heard in the background of the 911 call. (/d. [“On the call Nancy Rhoades again says, I
think he shot our friend. . . . It was after Ruben had gone from the trailer and came back is
when he says, you could hear it, he shot her in the head. Tell them, sister, he shot her. To

make sure that the story already had started. Because he says it again. Tell them he shot

1 Because Defendant chose not to testify, this alternative theory was pursued through
the argument of defense counsel.
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her. That information isn’t necessary. They already know someone’s been shot, that’s
been clear. So why at this point into the call is he now starting to say, tell them he shot
her?”].)

A key component of the defense’s strategy at trial was to impeach Contreras and
Rhoades, who were the only witnesses who offered first-hand accounts of the incident, and
to elicit testimony from those witnesses that was consistent with the defense’s theory. (See,
e.g., id. at 59 [“Well, maybe these two were able to bamboozle some, but it’s clear those
two are not to be trusted. Both have multiple felonies.”].) And in both regards, the defense
achieved some success. During his direct examination, Contreras admitted that he has four
felony convictions and previously spent more than six years in prison. (Doc. 112 at 44.)
Contreras also admitted that he wasn’t “particularly happy” with Defendant on the day of
the shooting, as a result of being forced to take an Uber home from the casino, and told
Defendant “that’s some fucked up punk ass shit” when Defendant first returned to the
trailer. (/d. at 60.) Additionally, at one point during his direct examination, Contreras
offered a profane and non-responsive criticism of Defendant’s conduct in relation to the
shooting. (/d. at 72 [“That’s when I realized, what the fuck is this punk ass mother fucker
going to do, man? He going take us all out or what? It’s bullshit, man. Chicken shit stuff,
man. Especially to a woman, your own cousin, man. It’s fucked up. A girl, too. ... This
is bullshit.”’].) In response, the Court had to instruct Contreras to only answer the questions
being posed to him. (Id. at 72, 74.) The following morning, the Court instructed the jury
to disregard Contreras’s non-responsive statements. (Doc. 113 at 17-18.)> During cross-
examination, Contreras further admitted that he was “mad” at Defendant on the day of the
shooting (id. at 27); that he had previously denied being mad when questioned by the police
(id. at 27-28); that the first thing he did after returning to the trailer, following the shooting,

2 Although Court stated “I instructed [you to] disregard those statements . . . [a]nd
they were stricken” (Doc. 113 at 18), it does not appear that the Court actually instructed
the jury to disregard the statements at the close of the previous day’s proceedings on May
9. Nevertheless, because the Court made clear that the statements should tgrospectively be
considered stricken and disregarded (“I just want to reiterate that now”), the instruction on
the morning of May 10 achieved the same result.

-4.
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was to ask Rhoades about the drugs in her pocket (id. at 34-35); that he had committed an
assault in 2021 by hitting another man with a two-by-four, causing the other man to be
hospitalized (id. at 43); and that two of his prior convictions were for making false
statements to a police officer (id. at 50-51).

Meanwhile, Rhoades admitted during her direct examination that she has a prior
felony conviction for car theft (id. at 54-55); that she was a long-time user of
methamphetamine and fentanyl (id. at 55-56); and that she did not actually see the gunshot
that killed Smith, because she was playing a game on her cell phone at the time (id. at 63).
During cross-examination, Rhoades further admitted that she has two additional felony
convictions (forgery and drug use) which she had failed to mention during direct
examination. (/d. at 75.) Finally, Rhoades acknowledged that she previously told a police
detective that she heard two gunshots during the incident. (/d. at 82-84.)

II.  Jury Instructions

Before trial, the parties jointly filed their requested jury instructions. (Doc. 42.) In
relation to Count One, both sides requested the Ninth Circuit’s standard instruction on first-
degree murder and the government also requested (over the defense’s objection) the Ninth
Circuit’s standard instruction on lesser-included offenses and the Ninth Circuit’s standard
instruction on second-degree murder. (/d. at 4.) In relation to Count Three, both sides
requested the Ninth Circuit’s standard instruction on assault with a dangerous weapon. (/d.
at 5.) Neither side requested any lesser-included instructions in relation to Count Three.

The charge conference took place on the afternoon of May 11, 2022, immediately
after the close of evidence. (Doc. 103 at 146-73.) Defendant was personally present in the
courtroom throughout the charge conference and did not voice any objections to his
counsel’s approach during the conference. (Doc. 63 [Defendant was present and in
custody].) Additionally, immediately before the charge conference began, the Court had
defense counsel confirm on the record that Defendant had made a knowing decision, after
consultation with counsel, not to testify. (Doc. 103 at 145.) The Court noted for the record
that “I see Mr. Careaga nodding his head in agreement with the statement by [defense
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O 60 N O »n B W N -

NN N N NN N N N e e e e S e b b e e
O N A W A WD = O O 0NN W NNY—-= O

Case 2:21-cr-00355-DWL  Document 123  Filed 04/10/23  Page 6 of 25

counsel].” (Id. at 145-46.)

During the charge conference, the Court began by addressing the government’s
request for an instruction on the lesser-included offense of second-degree murder. (/d. at
148.) Defense counsel did not identify any factual reason why the instruction was improper
and objected only on notice grounds. (/d.) The government argued that an instruction on
second-degree murder was appropriate because “the jury could find that there was
insufficient time after the defendant formed the intent to kill to premeditate and deliberate
with regard to the commission of the murder first degree, but there was still evidence of
malice aforethought that this defendant deliberately and intentionally committed this act.”
(Id.) The Court agreed with the government’s position and agreed to give a second-degree
murder instruction. (/d. at 152.)

During this discussion, defense counsel orally requested a further lesser-included
instruction on involuntary manslaughter. (/d. at 148 [“Judge, . . . I'm going to ask for a
lesser included as well, and that would be involuntary man[slaughter].”].) When asked
why this request hadn’t been included in the parties’ pretrial filing, defense counsel initially
stated that “it was just dilatory actions on my part” before stating that “I had to see how the
evidence did actually play out.” (/d. at 155.) On the merits, the government opposed the
request by arguing that, in light of the testimony of Contreras and Rhoades and the forensic
evidence (which showed that the fatal shot occurred at close range), the jury could only
find “that this was an intentional act.” (I/d. at 149-50.) Defense counsel disagreed: “[T]here
is sufficient evidence in my opinion, based on Nancy Rhoades’ testimony, that the fighting
may have already occurred when that shot went off. And so if that’s the case, if the shot is
going off while two other people are rumbling, I do believe that that can show reckless or
negligence at the time.” (/d. at 151.) Later, defense counsel added: “[A]ll we’re doing is
just taking it further down the scale on the mens rea at this point. The actus reus is still the
same. There was a homicide, somebody died, and there was causation.” (/d. at 153-54.)
Defense counsel also argued: “We have heard from [Contreras] that he was mad, he was

hot. And at that point we’re in a very small trailer, and so what we have is [Contreras]
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towards the back of the trailer. And we know where [Smith] was sitting, toward the front
of that trailer. So if [Contreras] is now all of a sudden bull charging, he’s running past
[Smith] to go after [Defendant], and they may rumble. And we’re saying at that point the
gunshot could have gone off after that rumble when he was rushed. It’s still consistent
with the location that the medical examiner says. And we’re not saying it was two shots,
we’re actually saying it was only the shot after. And if you need more, I can point out what
we believe about [Contreras’s] statements. [Contreras’s] statements are far from credible.”
(Id. at 157.) '

The Court was ultimately persuaded by defense counsel’s arguments and agreed to
give the Ninth Circuit’s model instruction on involuntary manslaughter. (/d. at 157-58.)
Although the Court did so “with some pause, because . . . this is a very close call on whether
a jury could rationally do this,” the Court emphasized that “there’s a significant risk to not
giving an instruction on a defense theory in a case that’s even arguable. So I think that
prudence counsels in favor of giving the instruction here.” (/d.)

Defense counsel then asked the Court to give another lesser-included offense
instruction that was not mentioned in the parties’ pretrial filing. This request related to
Count Three, which charged Defendant with the crime of assault with a dangerous weapon.
Defense counsel requested an instruction on the lesser-included offense of simple assault.
(Id. at 158.) Defense counsel’s argument in favor of this instruction was that “reasonable
minds can differ [on] whether a gun was actually pointed at [Contreras] at any time during
this” and “anything that [Contreras] says could be disregarded by the jury with regards to
an essential element of the aggravated assault, thereby giving them the opportunity to come
up with simple assault.” (I/d. at 158-59.) The Court agreed with defense’s counsel’s
argument and agreed to give the lesser-included instruction: “Although it’s a very close
call, I do think that a jury rationally could find that this was simple assault rather than
assault with a deadly weapon due to some of the imprecision in the witness testimony, that
. . . viewed in the light most favorable to the defendant, could be the assault occurring

without a gun. . . . [E]ven though there’s a strong argument that the defense has forfeited
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its right to request these instructions by not including them in the packet instructions, I am
going to decline to apply strictly the forfeiture rules here and give this instruction.” (/d. at
163.)

The following morning, May 12, 2022, the Court spoke with counsel outside the
jury’s presence to finalize the jury instructions before closing arguments. (Doc. 104 at 4-
13.) Defendant was personally present in the courtroom throughout this discussion and did
not voice any objections to his counsel’s approach during the discussion. (/d.) Among
other things, the Court noted during this discussion that the Ninth Circuit’s model jury
instruction on lesser-included offenses, Model Instruction 6.14, gives the defendant “the
right to elect whether all or only some of the jurors must not be convinced beyond a
reasonable doubt of the guilt of the greater offense” before considering the lesser offense.
(/d. at5.) Thus, the Court asked defense counsel to specify how the defense would like to
proceed. (/d. at 6.) In response, defense counsel requested some time to think about it.
(/d. at 6.) The Court granted this request. (/d. at 7.) Several minutes later, defense counsel
made the election, specifying that the jury instruction should use the word “all” rather than
“any.” (Id. at 12-13.)°
IV. Jury Deliberations And Verdict

While deliberating on May 13, 2022, the jurors asked several questions. First, the
jurors asked for a transcript of the 911 call. (Doc. 68 at2.) At approximately 9:45 am, the
transcript was provided. (/d.)

Next, one juror asked: “Does murder in the 2nd Degree require intent to kill/lharm?”

(Id. at 3.) At approximately 12:45 pm, the Court answered this question by referring the
jury to the second-degree murder instruction’s definition of malice aforethought. (/d.)

Next, one juror wrote: “The jury is split on a decision between 2 charges for Count

3 The transcript shows that the Court granted the recl]uest for more time around the
time stamp “00:44:59” (Doc. 104 at 7), that counsel initially made the election around the
time stamp “00:52:26” (id. at 12), and that counsel reconfirmed this election, after some
further deliberation, around the time stamp *“00:53:51” (id. at 13). Again, Defendant was
sitting next to defense counsel throuﬁhout this period and never interjected or expressed
disagreement with counsel’s approach.

-8-
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1. What are our options?” (Id. at 4.) At approximately 2:30 pm, the Court answered this
question by referring to the jury instructions specifying how to choose between greater and
lesser-included offenses. (/d. at5.)

Next, one juror wrote: “Are all blanks on verdict form to be completed, even if an
answer is not required? Ex. One charge or another (lesser) charge. Is N/A applicable?”
(Id. at 6.) At approximately 3:20 pm, the Court answered this question by writing: “A
blank need not be completed if an answer is not required.” (Id.)*

Soon afterward, the jury announced that it had reached a verdict. At 3:51 pm, the
jury and the parties assembled in the courtroom for the reading of the verdict. However,
when the court reviewed the verdict form, it noticed that the jury had failed to provide any
verdict in response to Count Two. During a discussion at sidebar, both sides agreed with
the Court’s suggestion to instruct the jury to return to the jury room to complete its
deliberations: “Ladies and gentlemen, the reason I’ve taken a moment is in reviewing the
verdict form I see that Count 2 is not completed, and so what I’m going to have you to do
is go back to the jury room and complete your deliberations with respect to Count 2. So I
will hand the verdict form back to the bailiff. The bailiff will return it to the foreperson.”

Soon afterward, the jury again announced that it had reached a verdict. At4:12 pm,
the jury and the parties again assembled in the courtroom. As reflected in the verdict form
(Doc. 66), as for Count One, the jury found Defendant not guilty of first-degree murder,
not guilty of the lesser-included offense of second-degree murder, and guilty of the further
lesser-included offense of involuntary manslaughter. (I/d. at 2.) As for Count Two, the

jury found Defendant not guilty of discharging a firearm during and in relation to a crime

4 Ironically, as it turns out, during the discussion about how to answer this question,
the government’s counsel initially suggested that the ju?' be required to fill out every blank,
regardless of the jury’s answers in the other blanks. In response, the Court discouraged
this approach because it might lead to an inconsistent verdict if the jury returned a guilty
verdict on a greater count but a not-guilty verdict on a lesser count. Afterward, the
government’s counsel and defense counsel both agreed that the jury should be told not to
complete blanks for which an answer was not required. This discussion is reflected in the
roug% transcript from the proceedings on May 13, 2022, which the parties have not ordered
but which the Court reviewed for the purpose of resolving Defendant’s post-trial motions.

52 022 These details are reflected in the rough transcript from the proceedings on May 13,
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of violence resulting in death. (Id. at 3.)° As for Count Three, the jury found Defendant
guilty of assault with a dangerous weapon and not guilty of the lesser-included offense of
simple assault. (Id.) As for Count Four, the jury found Defendant guilty of brandishing a
firearm during and in relation to a crime of violence. (Id.)’

V.  Post-Trial Proceedings

On September 15, 2022—more than four months after the verdict—defense counsel
filed a motion to determine counsel. (Doc. 86.) It explained that that “based on the last
conversation with [Defendant], undersigned counsel believes that a hearing to determine
counsel would be appropriate and necessary to protect [Defendant’s] interest.” (Id.)

On September 19, 2022, following a hearing, the Court granted the motion and
appointed new counsel to represent Defendant. (Doc. 88.) Successor counsel thereafter
sought and obtained several continuances in order “to complete the motions [Defendant]
has requested of him.” (Doc. 107.)

On March 13 and 14, 2023, successor counsel filed the motions pending before the
Court. (Docs. 109, 110.) The motions are now fully briefed. (Docs. 114-17.)

On April 6, 2023, the Court issued a tentative ruling. (Doc. 121.)

On April 10, 2023, the Court heard oral argument.

| ANALYSIS

ey
.

Counts Three And Four

A.  The Parties’ Arguments

In the first pending motion, Defendant moves to dismiss Counts Three and Four.
(Doc. 109.) The basis for this request is the jury’s verdict on Count Three, in which

Defendant was found guilty of the charged offense of assault with a dangerous weapon but

6 This outcome was dictated by the verdict on Count One. The verdict form sgecified,
in relation to Count Two, that “[t]he Crime of Violence Resulting in Death must be either
CIR-Murder First Degree or CIR-Murder Second Degree.” (/d. at 3.)

7 The rough transcript from the proceedinlgs on May 13, 2022 reflects that, when
reading the verdict on Count Three, the clerk only read the guilty verdict as to the offense
of assault with a dangerous weapon and did not read the not-guilty verdict as to the lesser-
included offense of simple assault. The Court regrets not noticinﬁlthis oversight at the
time, although for the reasons discussed infra, it had no bearing on the outcome here.

-10-
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not guilty of the lesser-included offense of simple assault. (Doc. 66 at 3.) According to
Defendant, “[i]f the simple assault is an element of the assault with a dangerous weapon,
which it is, then finding [Defendant] ‘Not Guilty’ of that element leads inescapably to the
conclusion that he is also, as a matter of law, not guilty of the Assault with a Dangerous
Weapon.” (Id. at 4.) Defendant argues that, under United States v. Pierce, 940 F.3d 817
(2d Cir. 2019), United States v. Randolph, 794 F.3d 602 (6th Cir. 2015), and United States
v. Shippley, 690 F.3d 1192 (10th Cir. 2012), the only way to address these “irreconcilable
inconsistencies”—or, at least, the only way to do so where, as here, the jury has already
been discharged—is to order acquittal on both counts. (/d. at 4-7.) Finally, Defendant
argues that if the guilty verdict on Count Three is nullified, the guilty verdict on Count
Four must be nullified, too, because there is no longer any predicate crime-of-violence
conviction. (Id. at 7-8.)

The government opposes Defendant’s motion. (Doc. 114.) The government
invokes “[t]he requirement that a court search for any reasonable way to reconcile a jury’s
verdict” and “[t]he principle that courts should attempt to first reconcile seemingly-
inconsistent verdicts before vacatur.” (Id. at 6.) The government argues that reconciliation
is possible here because (1) the jury specifically found Defendant guilty of assault with a
dangerous weapon; (2) the Court already implicitly found, via the denial of Defendant’s
motion for a directed verdict, that there is sufficient evidence to support a guilty verdict on
that charge; (3) under the jury instructions, the jury should not have even returned a verdict
as to the lesser-included offense of simple assault in light of the guilty verdict on the greater
count; (4) the jury expressed seeming confusion over the necessity of returning a verdict
as to simple assault via its last jury question; and (5) the jury specifically found Defendant
guilty of Count Four, which required a finding of guilt as to the charge of assault with a
dangerous weapon in Count Three. (Id. at 8-9.) The government also identifies various
reasons why Pierce, Randolph, and Shippley should be viewed as distinguishable. (/d. at
8.)%

8 In a footnote, the government acknowledges that if the Court were to vacate the
guilty verdict as to assault with a dangerous weapon, this would also require the vacatur of
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In reply, Defendant argues that the cases cited by the government are distinguishable
because “[t]he inconsistency here is on the same count, on the same verdict form, and
against the only defendant in this trial. That fact sets this case apart from those relied upon
by the government.” (Doc. 116 at 2.) In contrast, Defendant notes that his cited cases
“involved (as here) inconsistencies within the same count.” (/d. at 5.) Defendant concludes
that the government’s attempts to harmonize the verdicts on Count Three “is really just the
government saying ‘honor the one verdict (which we like) but ignore the other.” All of the
cases examining these internally inconsistent verdicts hold otherwise.” (/d. at 6.)

B. Discussion

Although Defendant’s challenge to the guilty verdicts on Counts Three and Four is
not frivolous and presents somewhat novel issues, the Court concludes that Defendant is
not entitled to relief. Defendant seeks to rely on cases from outside the Ninth Circuit in
support of his contention that the Court must attempt to reconcile the seemingly
inconsistent verdicts on Count Three (and, if reconciliation is impossible, must enter a
judgment of acquittal in his favor), but the Ninth Circuit has never endorsed such an
approach. To the contrary, the rule in the Ninth Circuit is that “[w]e need not reconcile
rationally inconsistent verdicts, nor do inconsistent verdicts mandate reversal. We need
determine only whether there was sufficient evidence upon which the guilty verdict can be
sustained.” United States v. McCall, 592 F.2d 1066, 1068 (9th Cir. 1979). See also id.
(“The appeal . . . is based on the mistaken assumption that this court should reconcile
arguably inconsistent verdicts, and speculate as to the reasons for the jury’s not guilty
verdict on [some] counts.”); United States v. Guzman, 849 F.2d 447, 448-49 (9th Cir. 1988)
(“Even if the verdicts were inconsistent, that would not require reversal. Inconsistent
verdicts may stand, even when a conviction is rationally incompatible with an acquittal,
provided there is sufficient evidence to support a guilty verdict.”) (citation and internal
quotation marks omitted); Gaylor v. United States, 426 F.2d 233, 235 (9th Cir. 1970)
(“Appellant’s final contention is that her motion for a judgment of acquittal should have

the guilty verdict on Count Four. (/d. at 10 n.2)
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been granted because the verdicts were inconsistent. Even though a jury’s conflicting
conclusions cannot be reconciled, the conviction is not improper.”).

For example, in United States v. Hart, 963 F.2d 1278 (9th Cir. 1992), the defendant
was acquitted of distributing or aiding and abetting the distribution of cocaine but convicted
of conspiring to distribute cocaine. Id. at 1280. Following trial, the defendant moved for
a judgment of acquittal in light of the inconsistency in the jury’s verdicts. /d. The district
court granted the defendant’s motion but the Ninth Circuit reversed and reinstated the
conspiracy conviction, holding that even though “there could be an inconsistency,” the
existence of an inconsistency would not mandate reversal. Id. at 1280-81. “[E]ven if we
. . . discovered a true inconsistency, . . . the inconsistency cannot be considered.” Id. at
1282.

The Hart court also summarized the history behind declining to review jury verdicts
for inconsistency. The court noted that, in Dunn v. United States, 284 U.S. 390 (1932), the
Supreme Court recognized the general principle that “[c]onsistency in the verdict is not
neéessary.” Id. at 1281. The court further noted that, in Dun#’s aftermath, “a number of
circuits . . . including ours” attempted to create various exceptions to Dunn’s “general rule,”
but the Supreme Court “disagreed” with that trend in United States v. Powell, 469 U.S. 57
(1984), holding “that the arguments for exceptions to the Dunn rule were imprudent and
unworkable” and again concluding “that the best course to take is simply to insulate jury
verdicts from review on this ground.” Id. The court also noted that, in Powell, the Supreme
Court recognized that “[i]nconsistent verdicts—even verdicts that acquit on a predicate
offense while convicting on the compound offense—should not necessarily be interpreted
as a windfall to the Government at the defendant’s expense. It is equally possible that the
jury, convinced of guilt, properly reached its conclusion on the compound offense, and
then through mistake, compromise, or lenity, arrived at an inconsistent conclusion on the
lesser offense.” Id. (citation omitted). The court thus concluded that it saw “no reason to
engage in [the] interesting intellectual exercise” of trying to decipher whether the verdicts

could be harmonized. Id. at 1282.
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Here, too, even if the jury’s verdicts on Count Three could be viewed as inconsistent
with each other, it doesn’t follow that the guilty verdict on the charge of assault with a
dangerous weapon must be vacated. The evidence was legally sufficient to support a
conviction on that charge—Contreras’s and Rhoades’s testimony, if believed by the jury,
shows that Defendant assaulted Contreras with a firearm during the fracas following the
shooting—and it is not this Court’s role, at least under Ninth Circuit law, to hypothesize
whether the jury’s guilty verdict on that charge was mistaken in light of the jury’s other
verdicts. Hart, 963 F.2d at 1281-82; Guzman, 849 F.2d at 448-49; McCall, 592 F.2d at
1068; Gaylor, 426 F.2d at 235. As the Ninth Circuit emphasized in Hart, this result does
not result in a windfall to the government.

The Court acknowledges that other circuits have recognized a limited exception to
the rule applied in the Ninth Circuit. Under that exception, a district court may overturn a
guilty verdict when there is “an internal inconsistency in the same count, as it relates to the
same defendant, in the same verdict.” Randolph, 794 F.3d at 611. See also Pierce, 940
F.3d at 822 (“Though the language from these [Supreme Court] opinions is broad, the
Court’s holdings do not resolve the precise issue we face here: irreconcilably inconsistent
verdicts as to the same defendant on the same count of an indictment.”). However, the
Ninth Circuit has never recognized such an exception and the Court does not discern, from
the unqualified language in Hart, Guzman, McCall, and Gaylor, an invitation to do so.?

Nevertheless, even if the deciphering exercise sought by Defendant were required

here, Defendant would not be entitled to relief. Acknowledging the inherent difficulty (if

? During oral argument, defense counsel argued that Guzman can be construed as
authorizing district courts in the Ninth Circuit to recognize exceptions to the general
prohibition against gevmgvmg Jury verdicts for inconsistency. The Court respectfully
disagrees. Guzman identified “an exception” to this rule, which is that a “conviction of
one defendant and acquittal of the other when the only evidence of culpability applies
equally to both may violate due process unless there is an articulation of a rationalpgasis
for dissimilar treatment.” Guzman, 849 F.2d at 448 (citations omitted and emphasis
added). But this phrasing suggests a singular exception (which is inapplicable here), not
an open-ended invitation for district courts to find new factual scenarios in which to create
more exceptions. In a related vein, the Court’s research indicates that Pierce, Randolph,
and Shippley, which identify additional exceptions to this general rule, have never been
cited (much less cited with approval) by the Ninth Circuit.
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not folly) of speculating about what occurred in the jury room, the chronology of the jury’s
questions in this case suggests that the jury began by addressing Count One, divided over
which of the two lesser-included offenses of Count One (second-degree murder or
involuntary manslaughter) was most appropriate, and ultimately agreed that involuntary
manslaughter was the appropriate charge. (Doc. 68 at 3-4 [first asking a question about
the intent element for second-degree murder, then stating “The jury is split on a decision
between 2 charges for Count 1. What are our options?”].) Next, the jury turned to Count
Three, agreed that Defendant should be found guilty of assault with a dangerous weapon,
and then developed confusion over whether any verdict was required as to the lesser-
included offense of simple assault in light the guilty verdict as to the greater charge. (Id.
at 6 [“Are all blanks on verdict form to be considered, even if an answer is not required?
Ex. One charge or another (lesser) charge. Is N/A applicable?”].) Although the Court
answered this question by explaining that the jury could simply leave the verdict form
blank as to the lesser-included charge in that scenario (id. [“A blank need not be completed
if an answer is not required.”]), it’s possible the jury misunderstood this explanation when
it resumed its deliberations and felt that it needed to supply some answer as to simple
assault before turning to Count Four. This understanding is bolstered by how the jury
proceeded when it turned to Count Four. The jury instruction concerning Count Four made
clear that the jury could only return a guilty verdict if it also found that “the defendant
committed the crime of CIR-Assault with a Dangerous Weapon as charged in Count 3 of
the indictment.” (Doc. 67 at 29.) Thus, the jury’s finding of guilt as to Count Four suggests
that its finding of guilt as to the greater charge on Count Three was not some inadvertent
mistake but a product of unanimous agreement after deliberation. !

These details—the fact that the alleged inconsistency involved guilty and not-guilty

10" Alternatively, another potential e);planation is that the jury initially declined to fill
out the blank for simple assault in light of the Court’s answer to its final question, but then
ot confused about the propriety of Ieaving blanks on the verdict form after the Court sent
ack the initial verdict form (due to the failure to provide a verdict on Count Two) and
belatedly provided a verdict for simple assault at that point. But that scenario, like the
other potential scenario provided in the text above, would not negate the inference that the
jury intended to find Defendant guilty of assault with a dangerous weapon.
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verdicts on greater and lesser-included offenses, the jury questions giving some insight into
the jury’s deliberative process, and the finding of guilt on a separate count that necessarily
incorporated the challenged finding of guilt as to the greater count—distinguish this case
from the out-of-circuit authorities on which Defendant relies. In those cases, the jury was
provided with special interrogatories (in contrast to the general verdict form used here),
made a finding of guilt when answering the initial question in relation to a drug count, but
then made not-guilty findings (or the equivalent) in response to all of the resulting special
interrogatory questions pertaining to drug type and quantity. Pierce, 940 F.3d at 821-22
(noting that “special interrogatories are generally disfavored in criminal cases,” that “as
this appeal illustrates, care must be taken in drafting interrogatories to minimize the risk of
inconsistent verdicts,” and that “inclusion of the interrogatories asking whether the jury
found the conspiracy allegations as to each narcotic proven or not proven was not
necessary”); Randolph, 794 F.3d at 610-12 (deviating from the general rule “that
inconsistent verdicts in a criminal case generally are not reviewable” because “we are not
dealing with inconsistent verdicts [and instead] have an internal inconsistency in the same
count, as it relates to the same defendant, in the same verdict,” and later applying the rule
that “[w]here a jury’s special verdict finding negates an essential element of the offense,
the defendant must be acquitted™). See also Shippley, 690 F.3d at 1193 (“The jury returned
a general verdict finding Mr. Shippley guilty of the conspiracy charge. But in response to
the court’s special interrogatories, the jury indicated that Mr. Shippley had not conspired
to distribute any of the drugs listed in the indictment. In effect, the jury both convicted and
acquitted Mr. Shippley of the charged conspiracy.”). Defendant has not pointed to any
case, from any court, holding that a defendant is entitled to an across-the-board acquittal
when a jury returns a guilty verdict on a charged count but a not-guilty verdict on a lesser-

included offense of the charged count.!! In contrast, the one analogous case the Court was

n Stow v. Murashige, 389 F.3d 880 (9th Cir. 2004), cited for the first time in
Defendant’s reply, is not such a case. There, a Hawaii jury found the defendant guilty of
attempted first-degree murder but not guilty of the lesser-included offense of attempted
second-degree murder. Id. at 884. On direct appeal, the defendant did not appear to seek
reversal of the first-degree murder conviction on the basis of inconsisten instead, the
defendant sought reversal based on insufficiency of the evidence. Id. The ﬁawaii Supreme
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able to find through its own research suggests that the guilty verdict should be upheld in
this scenario. Lovell v. Thorpe, 849 F. App’x 754, 757-58 (10th Cir. 2021) (“Lovell fares
no better with his second claim for habeas relief. He argues that his first-degree
manslaughter conviction should be vacated [because] the jury acquitted him of the lesser-
included offense of negligent homicide . . . . ‘There are sound reasons, however, not to
concern ourselves with the consistency of jury verdicts in criminal cases.” Though we can
speculate why the jury found Lovell guilty of first-degree manslaughter and acquitted him
of negligent homicide, we can’t infer from the jury’s acquittal the basis of its conviction.
In instances of truly inconsistent verdicts, ‘[t]he most that can be said . . . is that the verdict
shows that either in the acquittal or the conviction the jury did not speak their real
conclusions, but that does not show that they were not convinced of the defendant’s guilt.’
What’s more, as the district court noted, ‘[t]here is no federal constitutional right to a
consistent verdict, as long as sufficient evidence supports a conviction.” Here, Lovell was
protected from any potential jury error by the state’s and the district court’s independent
review of the sufficiency of the evidence. Such a review requires asking ‘whether, after
viewing the evidence in the light most favorable to the prosecution, any rational trier of
fact could have found the essential elements of the crime beyond a reasonable doubt.” Both
the court of criminal appeals and the district court determined that the evidence in the

record satisfied [this] standard. We agree.”).!?

Court agreed with the defendant’s insufficiency argument and reversed the first-degree

murder conviction. I/d. The narrow issue presented in Stow was whether the not-guilty

verdict on the second-degree murder charge constituted a double jeopardy bar that

;ér.eclqded the state from retrying the defendant on that charge. Id. at 888-89. The Ninth
ircuit’s conclusion that double jeopardy applies in that circumstance sags nothing about

whether the guilty verdict on the first-degree murder charge could have

supported by sufiicient evidence.

12 The Court also notes that Lovell is a Tenth Circuit decision, which suggests that the
%anel in that case did not view the outcome as inconsistent with Shippley (which is the
enth Circuit case on which Defendant relies).

een sustained if
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IL. Count One

A. The Parties’ Arguments

In the second pending motion, Defendant moves to dismiss Count One. (Doc. 110.)
Defendant’s primary argument is that he did not agree with his trial counsel’s decision to
request a lesser-included offense instruction on involuntary manslaughter. (/d. at 3
[¢“[Defendant] wanted . . . an all or nothing defense. In other words, [Defendant’s] position
was that he had not committed this homicide at all, and that the jury should decide the case
on that basis, rather than have the opportunity to compromise on a lesser-included verdict.
Nonetheless, trial counsel requested that the jury be instructed on Involuntary
Manslaughter.”].) Defendant argues that he was entitled to “have the final say” on whether
to request a lesser-included offense instruction and that the Court erred by failing to inquire
into whether he agreed with his counsel’s request. (/d. at 3-4.) In Defendant’s view, the
decision whether to request a lesser-included offense instruction is analogous to the
decision to plead guilty, and thus that decision should be subject to the same requirements
created by Rule 11(b) of the Federal Rules of Criminal Procedure. (/d. at 4-5.) Defendant
also notes that, according to a decision by the Arizona Supreme Court, Matter of Wolfram,
847 P.2d 94 (Ariz. 1993), and the commentary to the ABA’s Criminal Justice Section
Standards, a criminal defense attorney has an ethical duty to consult with the client before
requesting a lesser-included offense instruction. (/d.) Alternatively, Defendant argues he
is entitled to the dismissal of Count One because there was insufficient evidence to support
the giving of an involuntary manslaughter instruction or a finding of guilt as to that crime.
(Id. at 5-7.) On this point, Defendant essentially makes the argument that the government
unsuccessfully made (and he opposed) during the charge conference—that, in light of the
evidence showing that Smith was shot at close range, the only possible verdicts on Count
One were first- or second-degree murder. (/d.)

The government opposes Defendant’s motion. (Doc. 115.) As an initial matter, the
government disputes, as a factual matter, Defendant’s contention that he opposed his

counsel’s request for a lesser-included offense instruction on involuntary manslaughter,
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noting that Defendant “was present throughout the process of settling jury instructions”
and “gave no indication, verbally or through gesture, that he objected to his then counsel’s
request. As evinced by Defendant’s conduct before the Court in waiving his right to testify,
Defendant certainly knew he had the right to so.” (/d. at 6.) On the merits, the government
argues that although the authorities cited by Defendant suggest that defense attorneys
should consult with their clients before deciding whether to request a lesser-included
offense instruction, the ultimate decision whether to make such a request is a tactical
decision that belongs to counsel. (/d. at 6-7.) According to the government, the only
decisions that the defendant must personally make are whether to plead guilty, whether to
waive a jury, whether to testify, and whether to appeal. (/d. at 7). In contrast, the
government argues that “[tlhe decision whether to request a lesser included offense
instruction is a tactical decision to be made by counsel and to be evaluated for
reasonableness in a claim alleging ineffective assistance of counsel.” (/d. at 7-9, citations
omitted.) Finally, turning to Defendant’s alternative argument, the government argues that
the Court properly gave the involuntary manslaughter conviction at defense counsel’s
request. (Id. at 9-10.)

In reply, Defendant disputes the government’s contention that his “on-the-record
agreement that he chose to exercise his rights to remain silent and not testify” is proof that
he agreed with his counsel’s decision to request the involuntary manslaughter instruction,
arguing that “the record is utterly silent as to [Defendant’s] assent to or dissent from his
attorney’s request.” (Doc. 117 at 2-3.) Next, Defendant argues that, in light of the Arizona
courts’ determination that defense attorneys have an ethical duty to consult with their
clients about whether to request lesser-included offense instructions, it follows that the
ABA Standards give the ultimate decision on that issue to the defendant, not counsel. (/d.
at 3.) Next, Defendant seeks to distinguish the cases cited in the government’s response.
(ld. at 3-4.) Finally, Defendant renews his argument that the evidence was legally

insufficient to support an involuntary manslaughter instruction or conviction. (/d. at 4-6.)
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B. Discussion

Defendant is mistaken in his contention that he, rather than his trial counsel, was
entitled to decide whether to request a lesser-included offense instruction on involuntary
manslaughter. As the Supreme Court has explained, “[a]n attorney undoubtedly has a duty
to consult with the client regarding important decisions, including questions of overarching
defense strategy. That obligation, however, does not require counsel to obtain the
defendant’s consent to every tactical decision. But certain decisions regarding the exercise
or waiver of basic trial rights are of such moment that they cannot be made for the
defendant by a surrogate. A defendant . .. has the ultimate authority to determine whether
to plead guilty, waive a jury, testify in his or her own behalf, or take an appeal.” Florida
v. Nixon, 543 U.S. 175, 187 (2004) (cleaned up).

Conspicuously absent from this list of decisions that must be made personally by
the defendant is the decision whether to request a lesser-included offense instruction. As
the Ninth Circuit and other courts have recognized, that decision is a tactical and strategic
choice that belongs to counsel. See, e.g., Woratzeck v. Ricketts, 820 F.2d 1450, 1455 (9th
Cir. 1987), vacated on other grounds, 486 U.S. 1051 (1988) (noting that the “decision not
to request a lesser included offense instruction falls within the wide range of reasonable
professional representation” because it implicates “trial strategy” and is a “tactical
matter”); United States v. Dingle, 114 F.3d 307, 312-13 (D.C. Cir. 1997) (“[C]harging on
a lesser included offense . . . is an issue best resolved, in our adversary system, by
permitting counsel to decide on tactics. In deciding whether to request such an instruction,
defense counsel must make a strategic choice: giving the instruction may decrease the
chance that the jury will convict for the greater offense, but it also may decrease the chance
of an outright acquittal.”) (cleaned up); United States v. Cobb, 558 F.2d 486, 489 n.5 (8th
Cir. 1977) (noting “the tactical implications of giving or not giving a lesser included
offense instruction™). Accordingly, and as many courts have further recognized, the
defendant’s personal consent to that choice is not required. See, e.g., Chisholm v. Braun,

2017 WL 11606777, *12 n.3 (D.N.D. 2017) (“[T]he decision of whether to knowingly
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waive possible lesser-included offenses is a strategic decision to be left within counsel’s
discretion. So whether Chisholm’s counsel did or did not discuss the issue of possible
lesser-included offenses is possibly of little consequence because accepted standards of
attorney conduct may not have required as much.”); Revels v. United States, 2016 WL
5799701, *4 (W.D. Wash. 2016) (“[T]he Government argues that the decision to offer a
lesser included offense is a tactical decision that does not require the client’s consent. The
Court agrees, at least to the extent that there is no binding precedent to the contrary.
Moreover, offering a lesser included offense with a significantly reduced punishment does
not seem to be a decision on the level of a defendant’s important constitutional right, such
as whether to plead or waive a jury. Thus, trial counsel did not err by failing to consult on
this issue.”); Arko v. People, 183 P.3d 555, 558 (Colo. 2008) (“[T]he decision whether a
lesser offense instruction should be requested is distinguishable from the decision to plead
guilty. When a defendant pleads guilty, he waives all rights attendant to a jury trial. On
the other hand, a defendant retains all of his trial rights when he requests that a jury consider
a lesser offense instruction. . . . [T]he decision to request a lesser offense instruction is
strategic and tactical in nature, and is therefore reserved for defense counsel.”).!?
Defendant identifies no case holding otherwise. Wolfram, which Defendant
identified during oral argument as the best case supporting his position on this point, was
not a criminal appeal (or even a criminal post-conviction proceeding) but an attorney’s
appeal from a decision of the Arizona Supreme Court Disciplinary Commission. 847 P.2d
at 95. In the underlying disciplinary proceeding, the commission concluded that the
attorney had committed an array of professional misconduct, including violating the duties

of competence, diligence, and communication while representing a criminal defendant in

3 More broadly, the Ninth Circuit has recognized that jury instructions do not
implicate the sort of rights that require the defendant’s personal consent. United States v.
Perez, 116 F.3d 840, 845 n.7 (9th Cir. 1997) (en banc) (“Not all rights are waivable.
Whether a right is waivable; whether the defendant must participate personally in the
waiver; whether certain procedures are required for waiver; and wﬁether the defendant’s
choice must be particularly informed or voluntary, all depend on the right at stake. In this
case, we need not conduct an extended analysis concerning the waivability of j
instructions. We have long held that jury instructions may be waived by a defendant’s
attorney.”) (citations and internal quotation marks omitted).
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a case involving the death of the client’s child and failing to cooperate in the resolution of
two unrelated bar complaints. Id. at 95-96. On appeal, although the Arizona Supreme
Court happened to note that the client’s conviction in the child-death case was overturned
during a post-conviction relief proceeding, it did not suggest that the reason for this
decision was the attorney’s failure to obtain the client’s consent before requesting a lesser-
included offense instruction. Id. at 96-97 (“Through her public defender, [the client]
alleged that the representation provided by Respondent was not only ineffective but
‘wretched beyond all belief.” The trial judge, without holding an evidentiary hearing,
granted the petition and ordered a new trial.”). Moreover, in the portion of the decision
concluding that the attorney violated “ER 1.4: Communication” by “not consulting with
his client about the possibility of instructing on lesser included offenses,” the Arizona
Supreme Court clarified that “/e Jven though the lawyer is responsible for the means chosen
to pursue a client’s objectives, informing the client regarding the essentials of those means
is still required.” Id. at 101 (emphasis added). The italicized language is consistent with
conclusions reached elsewhere in this order—although a criminal defense attorney may
have an ethical duty to consuit with the client before deciding to request a jury instruction
on a lesser-included offense, the violation of which may expose the attorney to professional
discipline, the ultimate decision whether to make the request is a tactical and strategic
choice for which the client’s affirmative consent is not required.

Alternatively, even if—contrary to the analysis above—the decision whether to
request a lesser-included instruction could be considered analogous to the other sorts of
decisions that require the defendant’s personal consent, this is not the correct proceeding
(and the record is not properly developed) to determine whether such consent was lacking.
Although successor counsel asserts in Defendant’s motion papers that Defendant disagreed
with his trial counsel’s decision to request the involuntary manslaughter instruction, there
is no cognizable evidence of such disagreement. Barcamerica Int’l USA Trust v. Tyfield
Importers, Inc., 289 F.3d 589, 593 n.4 (9th Cir. 2002) (“[A]rguments and statements of

counsel ‘are not evidence . . . .’”). Nor has Defendant requested an evidentiary hearing.
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And as the government notes in its motion papers, there are reasons to be skeptical of
Defendant’s claim—Defendant gave no indication during trial that he disagreed with his
counsel’s tactical choices and only belatedly raised an objection, though successor counsel,
after the tactical choice pertaining to Count One did not generate the outcome he
preferred. !

In other contexts, when a dispute arises about whether a defense attorney acted
ineffectively by failing to adequately consult with the defendant about a particular matter
and/or obtain the client’s consent to a particular choice, that dispute is generally resolved
via a habeas corpus proceeding during which the defendant waives the attorney-client
privilege so that former counsel can also provide an account of the disputed
communications. Bittaker v. Woodford, 331 F.3d 715, 716 (9th Cir. 2003) (é‘It has long
been the rule in the federal courts that, where a habeas petitioner raises a claim of
ineffective assistance of counsel, he waives the attorney-client privilege as to all
communications with his allegedly ineffective lawyer.”). As a general rule, such matters
are not properly resolved via post-trial motions or during the defendant’s direct appeal.
See, e.g., United States v. Moreland, 622 F.3d 1147, 1157 (Sth Cir. 2010) (“As a general
rule, we do not review challenges to the effectiveness of defense counsel on direct appeal.
Rather, we prefer to review ineffective assistance of counsel claims in habeas corpus
proceedings under 28 U.S.C. § 2255.”) (cleaned up); United States v. Pirro, 104 F.3d 297,
299 (9th Cir. 1997) (“The customary procedure for challenging the effectiveness of defense
counsel in a federal criminal trial is by collateral attack on the conviction under 28 U.S.C.
§ 2255. We have rejected the use of a Rule 33 motion for new trial . . . involving the
ineffective assistance of counsel.”) (citation and internal quotation marks omitted). This
provides another reason why Defendant’s post-trial motion challenging the involuntary

manslaughter conviction must be denied.

14 The Court also notes that Defendant does not raise, in his other post-trial motion,
any suggestion that he objected to his trial counsel’s request for a lesser-included offense
instruction on simple assault. Instead, Defendant secks to rely on the verdict pertaining to
that count as his basis for invalidating other guilty verdicts.

-23-
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Finally, as for Defendant’s alternative argument that there was insufficient evidence
to support the involuntary manslaughter instruction (or sustain the guilty verdict), this
argument fails for two independent reasons. First, there was sufficient evidence from
which a rational jury could find Defendant guilty of that charge. The mere fact that the
fatal shot occurred at close range does not, as the government incorrectly argued during the
charge conference and Defendant incorrectly argues now, necessarily show that the
shooting was intentional (as opposed to reckless). During closing argument, defense
counsel offered a plausible narrative, based on the trial evidence, that the shooting occurred
accidentally during a struggle between Contreras and Defendant and that the close-range
nature of the shot was explained by the cramped confines of the trailer. This is not, of
course, the account that Contreras and Rhoades provided, but they were particularly
impeachable witnesses whose testimony the jury was entitled to believe only in part. (Doc.
67 at 14 [jury instruction explaining that “[y]ou may believe everything a witness says, or
part of it, or none of it”].) Indeed, defense counsel developed evidence that Contreras was
angry at Defendant just before the shooting, that Contreras had a penchant for violence,
and that Rhoades’s account of when the shot occurred in relation to the struggle between
Contreras and Defendant was inconsistent. Thus, although the jury easily could have found
Defendant guilty of first-degree or second-degree murder, it also could have rationally
found that Defendant engaged in the same actus reus but with a less-culpable mental state
and, thus, was guilty of involuntary manslaughter. Cf United States v. Anderson, 201 F.3d
1145, 1150 (9th Cir. 2000) (“Even when the evidence is conflicting, if any construction of
the evidence and testimony would rationally support a jury’s conclusion that the killing
was unintentional or accidental, an involuntary manslaughter instruction must be given.
When the defendant maintains that the killing was unintentional, the instruction is
necessary even when there is also testimony by others that the defendant stated his intention
to kill the deceased.”).

Second, and alternatively, even if there was some error in granting defense counsel’s

request for a jury instruction on involuntary manslaughter (and, as discussed above, there

-24 -
Pet.App.29a




O 00 N O W P W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:21-cr-00355-DWL  Document 123  Filed 04/10/23  Page 25 of 25

was none),’> Defendant is precluded under the invited-error doctrine from complaining
about that error now. United States v. Magdaleno, 43 F.4th 1215, 1220 (9th Cir. 2022)
(“For purposes of the invited error doctrine, a defendant invites error when he induces or
causes the error. The paradigmatic example of inducing or causing error arises when the
defendant himself proposes allegedly flawed jury instructions.”) (cleaned up). This
conclusion does not, as Defendant suggested during oral argument, contravene United
States v. Olano, 507 U.S. 725 (1993). Although Olano may preclude a finding of invited
error where a defendant requests a jury instruction that, unbeknownst to him, contains a
legal error, see, e.g., Perez, 116 F.3d at 845-46, here defense counsel made a tactical choice
to request a model instruction whose legal accuracy is not disputed.

Accordingly,

IT IS ORDERED that Defendant’s post-trial motions (Docs. 109, 110) are denied.

Dated this 10th day of April, 2023.

h ‘7./_\
"Dominic W. Lanza
United States District Judge

15 In fact, under Anderson, the Court may have been required to give an instruction on
involuntary manslaughter even if Defendant’s trial counsel had not requested one. See also
9th Cir, Model J. Inst. 16.4, comment (“The trial judge may be obligated to give an
instruction on myolunta;l)]/_ugnanslaughter in a murder case even when the defense does not
offer the instruction.”). This further undermines Defendant’s suggestion that the jury could
pnlt)l"u bte; instructed on involuntary manslaughter if he personally consented to the
instruction.

25 -
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

United States of America
JUDGMENT IN A CRIMINAL CASE
V. (For Offenses Committed On or After November 1, 1987)

Mick J. Careaga No. CR-21-00355-001-PHX-DWL

Michael B. Bernays (CJA)
Attorney for Defendant

USM#: 44886-509

THERE WAS A VERDICT OF guilty on 5/13/2022 to Counts 1 (lesser included offense), 3 and 4 of
the Indictment.

ACCORDINGLY, THE COURT HAS ADJUDICATED THAT THE DEFENDANT IS GUILTY
OF THE FOLLOWING OFFENSE(S): violating Title 18, U.S.C. §1153 and 1112, CIR - Involuntary
Manslaughter, a Class D Felony offense, as charged in the lesser included offense of Count 1 of the
Indictment; Title 18, U.S.C. §1153 and 113(a)(3), CIR - Assault with a Dangerous Weapon, a Class C
Felony offense, as charged in Count 3 of the Indictment; Title 18, U.S.C. §924(c)(1)(A)(ii), CIR -
Brandishing a Firearm During and in Relation to a Crime of Violence, a Class A Felony offense, as
charged in Count 4 of the Indictment.

IT IS THE JUDGMENT OF THIS COURT THAT the defendant is committed to the custody of the
Bureau of Prisons for a term of ONE HUNDRED SIXTY-TWO (162) MONTHS, which consists of
SEVENTY-EIGHT (78) MONTHS on Counts 1 and 3 (said counts to run concurrently) and EIGHTY-
FOUR (84) MONTHS on Count 4, said count to run consecutively to the sentence imposed on Counts
1 and 3, with credit for time served. Upon release from imprisonment, the defendant shall be placed on
supervised release for a term of SIXTY (60) MONTHS, which consists of THIRTY-SIX (36)
MONTHS on Counts 1 and 3 and SIXTY (60) MONTHS on Count 4, said counts to run concurrently.

The Court recommends that the defendant participate in the Bureau of Prisons Residential Drug Abuse
Treatment Program and the defendant be placed in an institution in Arizona, if possible, to facilitate
visitation with family.

CRIMINAL MONETARY PENALTIES
The defendant shall pay to the Clerk the following total criminal monetary penalties:

SPECIAL ASSESSMENT: $300.00 FINE: WAIVED RESTITUTION: $497.95

The Court finds the defendant does not have the ability to pay a fine and orders the fine waived.

Pet.App.31a
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The defendant shall pay restitution to the following victim(s) in the following amount(s):
C.G. $497.95

The defendant shall pay a special assessment of $300.00 which shall be due immediately.

The defendant shall pay a total of $797.95 in criminal monetary penalties, due immediately. Having
assessed the defendant's ability to pay, payments of the total criminal monetary penalties are due as
follows: Balance is due in equal monthly installments of $80.00 over a period of 10 months to commence
60 days after the release from imprisonment to a term of supervised release.

If incarcerated, payment of criminal monetary penalties are due during imprisonment at a rate of not less than $25 per quarter and
payment shall be made through the Bureau of Prisons' Inmate Financial Responsibility Program. Criminal monetary payments
shall be made to the Clerk of U.S. District Court, Attention: Finance, Suite 130, 401 West Washington Street, SPC 1, Phoenix,
Arizona 85003-2118. Payments should be credited to the various monetary penalties imposed by the Court in the priority
established under 18 U.S.C. § 3612(c). The total special assessment of $300.00 shall be paid pursuant to Title 18, United States
Code, Section 3013 for Counts 1, 3 and 4 of the Indictment.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA
assessment, (5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, (10) costs, including
cost of prosecution and court costs.

Any unpaid balance shall become a condition of supervision and shall be paid within 90 days prior to the expiration of supervision.
Until all restitutions, fines, special assessments and costs are fully paid, the defendant shall immediately notify the Clerk, U.S.
District Court, of any change in name and address. The Court hereby waives the imposition of interest and penalties on any unpaid
balances.

SUPERVISED RELEASE

It is ordered that while on supervised release, the defendant must comply with the mandatory and
standard conditions of supervision as adopted by this court, in General Order 17-18, which incorporates
the requirements of USSG §§ 5B1.3 and 5SD1.2. Of particular importance, the defendant must not commit
another federal, state, or local crime during the term of supervision. Within 72 hours of sentencing or
release from the custody of the Bureau of Prisons the defendant must report in person to the Probation
Office in the district to which the defendant is released. The defendant must comply with the following
conditions:

MANDATORY CONDITIONS

1) You must not commit another federal, state or local crime.

2) You must not unlawfully possess a controlled substance. The use or possession of marijuana, even
with a physician's certification, is not permitted.

3) You must refrain from any unlawful use of a controlled substance. The use or possession of
marijuana, even with a physician's certification, is not permitted. Unless suspended by the Court,
you must submit to one drug test within 15 days of release from imprisonment and at least two
periodic drug tests thereafter, as determined by the court.

Pet.App.32a
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1

2)

3)

4)

3)

6)

7

8)

9

10)

11)

12)

STANDARD CONDITIONS

You must report to the probation office in the federal judicial district where you are authorized to
reside within 72 hours of sentencing or your release from imprisonment, unless the probation
officer instructs you to report to a different probation office or within a different time frame.
After initially reporting to the probation office, you will receive instructions from the court or the
probation officer about how and when you must report to the probation officer, and you must
report to the probation officer as instructed.

You must not knowingly leave the federal judicial district where you are authorized to reside
without first getting permission from the court or the probation officer.

You must answer truthfully the questions asked by your probation officer.

You must live at a place approved by the probation officer. If you plan to change where you live
or anything about your living arrangements (such as the people you live with), you must notify
the probation officer at least 10 days before the change. If notifying the probation officer in
advance is not possible due to unanticipated circumstances, you must notify the probation officer
within 72 hours of becoming aware of a change or expected change.

You must allow the probation officer to visit you at any time at your home or elsewhere, and you
must permit the probation officer to take any items prohibited by the conditions of your
supervision that he or she observes in plain view.

You must work full time (at least 30 hours per week) at a lawful type of employment, unless the
probation officer excuses you from doing so. If you do not have full-time employment you must
try to find full-time employment, unless the probation officer excuses you from doing so. If you
plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If
notifying the probation officer at least 10 days in advance is not possible due to unanticipated
circumstances, you must notify the probation officer within 72 hours of becoming aware of a
change or expected change.

You must not communicate or interact with someone you know is engaged in criminal activity. If
you know someone has been convicted of a felony, you must not knowingly communicate or
interact with that person without first getting the permission of the probation officer.

If you are arrested or questioned by a law enforcement officer, you must notify the probation
officer within 72 hours.

You must not own, possess, or have access to a firearm, ammunition, destructive device, or
dangerous weapon (i.c., anything that was designed, or was modified for, the specific purpose of
causing bodily injury or death to another person such as nunchakus or tasers).

You must not act or make any agreement with a law enforcement agency to act as a confidential
human source or informant without first getting the permission of the court.

If the probation officer determines that you pose a risk to another person (including an

Pet.App.33a
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13)

organization), the probation officer may require you to notify the person about the risk and you
must comply with that instruction. The probation officer may contact the person and confirm that
you have notified the person about the risk.

You must follow the instructions of the probation officer related to the conditions of supervision.

SPECIAL CONDITIONS

The following special conditions are in addition to the conditions of supervised release or supersede any
related standard condition:

1)

2)

3)

4)

5)

6)
7
8)
9)
10)

11)

You must participate as instructed by the probation officer in a program of substance abuse
treatment, which may include testing for substance abuse. If substance use treatment includes
inpatient treatment and you object, the probation officer must seek court authorization first. You
must contribute to the cost of treatment in an amount to be determined by the probation officer.
You must submit to substance abuse testing. You must not attempt to obstruct or tamper with the
testing methods. You must contribute to the cost of testing in an amount to be determined by the
probation officer.

You must submit your person, property, house, residence, vehicle, papers, or office to a search
conducted by a probation officer. Failure to submit to a search may be grounds for revocation of
release. You must warn any other occupants that the premises may be subject to searches pursuant
to this condition.

You must reside at and participate in a Residential Reentry Center, a residential substance abuse
treatment program, a 12-step based halfway house, a sober-living environment, or any
combination thereof as approved and directed by the probation officer for up to 180 days, unless
discharged earlier by the probation officer. You must follow all rules and regulations. You must
contribute to programming costs in an amount determined by the probation officer.

You must not contact the following victim(s), Ruben Contreras and Smith's immediate family,
without the probation officer’s written permission and the probation officer will verify
compliance.

You must not be involved with gang activity, possess any gang paraphernalia or knowingly
communicate or associate with any person affiliated with a gang.

You must not use or possess alcohol or alcoholic beverages.

You must cooperate in the collection of DNA as directed by the probation officer.

You must make restitution in accordance with 18 U.S.C. §§ 3663 and 3663 A, or any other statute
authorizing a sentence of restitution.

You must notify the court of any material change in your economic circumstances that might
affect your ability to pay restitution, fines or special assessments.

To the extent the probation officer determines you are reasonably able to pay the costs of doing
0, you must participate in an approved program for anger management.

Pet.App.34a
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THE DEFENDANT IS ADVISED OF DEFENDANT'S RIGHT TO APPEAL BY FILING A
NOTICE OF APPEAL IN WRITING WITHIN 14 DAYS OF ENTRY OF JUDGMENT.

The Court may change the conditions of probation or supervised release or extend the term of
supervision, if less than the authorized maximum, at any time during the period of probation or
supervised release. The Court may issue a warrant and revoke the original or any subsequent sentence
for a violation occurring during the period of probation or supervised release.

The Court orders commitment to the custody of the Bureau of Prisons and recommends that the defendant
participate in the Bureau of Prisons Residential Drug Abuse Treatment Program and the defendant be
placed in an institution in Arizona, if possible, to facilitate visitation with family.

Date of Imposition of Sentence: Monday, April 10, 2023

Dated this 11th day of April, 2023.

Ll

"Dominic W. Lanza
United States District Judge

RETURN

I have executed this Judgment as follows:

, the institution
defendant delivered on to at

designated by the Bureau of Prisons with a certified copy of this judgment in a Criminal case.

United States Marshal By: Deputy Marshal

CR-21-00355-001-PHX-DW1.- Careaga  4/11/2023 - 11:30 AM
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GARY M. RESTAINO
United States Attorney
District of Arizona

THOMAS SIMON

Arizona State Bar No. 03857

Email: tom.simon@usdoj.gov

Assistant United States Attorney

LIELA MORRIS

Arizona State Bar No. 026320

Email: Liela.Morris@SRPMIC-nsn.gov

Special Assistant U.S. Attorney
wo Renaissance Square

40 N. Central Ave., Suite 1800

Phoenix, Arizona 85004

Telephone: 602-514-7500

Attorney for Plaintiff
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

United States of America, No. CR-21-00355-PHX-DWL
Plaintiff,
REVISED JOINT PROPOSED
V. VERDICT FORM
Mick Careaga, Jr.,
Defendant.

The parties, by and through undersigned counsel, hereby respectfully submit a

Revised Joint Proposed Verdict Form.

RESPECTFULLY SUBMITTED this 12th day of May, 2022.

GARY M. RESTAINO

United States Attorney
District of Arizona
s/ Mark Berardoni s/ Thomas Simon
MARK BERARDONI . THOMAS SIMON
Counsel for Defendant LIELA MORRIS

Assistant and Special Assistant U.S. Attorneys
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

United States of America,
Plaintiff,
V.
Mick Careaga, Jr.,
Defendant.

No. CR-21-00355-PHX-DWL

VERDICT FORM

We, the Jury, duly empaneled and sworn in the above-entitled action, upon our

oaths, unanimously find the defendant, Mick Careaga, Jr.:

COUNT ONE

GUILTY/NOT GUILTY

Or

GUILTY/NOT GUILTY

Or

GUILTY/NOT GUILTY

of the crime of CIR-Murder First Degree

as charged in Count One

of the lesser included crime of CIR-Murder Second

Degree

of the lesser included crime of CIR-Involuntary
Manslaughter

Pet.App.37a
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COUNT TWO
of the crime of Discharging a Firearm During and in
GUILTY/NOT GUILTY Relation to a Crime of Violence Resulting in Death as
charged in Count Two. The Crime of Violence
Resulting in Death must be either CIR-Murder First
Degree or the lesser included offense of CIR-Murder
Second Degree.
COUNT THREE
of the crime of CIR-Assault with a Dangerous Weapon
GUILTY/NOT GUILTY as charged in Count Three
Or
of the lesser included crime of CIR-Simple Assault
GUILTY/NOT GUILTY
COUNT FOUR
of the crime of Brandishing a Firearm During and in
GUILTY/NOT GUILTY Relation to a Crime of Violence as charged in Count
Four
DATE PRESIDING JUROR NUMBER

-2.

Pet.App.38a
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| ' IN THE UNITED STATES DISTRICT COURT

United States of America,
Plaintiff,

VS.

Mick J. Careaga,
Defendant.

y4
—ZFLED " iG0GED
—RECEVED ___ copy
MAY 1 8 2022

BY, J _DEPUTY

FOR THE DISTRICT OF ARIZONA

CR 21-00355-1-PHX-DWL

Jury Questions During Deliberations / Court’s
Written Answers

(Redacted)

Pet.App.39a
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The Court has instructed you that the crime of CIR-Murder First Degree includes two lesser
crimes: the lesser crime of CIR-Murder Second Degree and the lesser crime of CIR-
Involuntary Manslaughter. With respect to your question, please review the instructions
regarding those two lesser offenses, which appear at pages 24 and 25 of your packet of
instructions. As noted on page 24, “if all of you are not convinced beyond a reasonable
doubt that the defendant is guilty of CIR-Murder First Degree; and all of you are convinced
beyond a reasonable doubt that the defendant is guilty of the lesser crime of CIR-Murder
Second Degree, you may find the defendant guilty of CIR-Murder Second Degree.” As
noted on page 25, “if all of you are not convinced beyond a reasonable doubt that the
defendant is guilty of CIR-Murder First Degree and CIR-Murder Second Degree; and all
of you are convinced beyond a reasonable doubt that the defendant is guilty of the lesser
crime of CIR-Involuntary Manslaughter, you may find the defendant guilty of CIR-
Involuntary Manslaughter.”

If after a careful consideration of all the evidence, you are not convinced beyond a
reasonable doubt that the defendant is guilty, it is your duty to find the defendant not guilty.
On the other hand, if after a careful and impartial consideration of all the evidence, you are
convinced beyond a reasonable doubt that the defendant is guilty, it is your duty to find the
defendant guilty.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

United States of America,
Plaintiff,
Vs. Verdict

(Redacted)
Mick J. Careaga,

Defendant.

CR 21-00355-1-PHX-DWL
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

United States of America,

Plaintiff,

No. CR-21-00355-PHX-DWL

V.
Mick Careaga, Jr.,
Defendant.

VERDICT FORM

We, the Jury, duly empaneled and sworn in the above-entitled action, upon our

oaths, unanimously find the defendant, Mick Careaga, Jr.:

COUNT ONE

N oY C DI of the crime of CIR-Murder First Degree
GUILTY/NOT GUILTY as charged in Count One
Or

N WY C\ viLty of the lesser included crime of CIR-Murder Second
GUILTY/NOT GUILT{’ Degree
Or

C) V1l LT‘l‘ of the lesser included crime of CIR-Involuntary

GUILTY/NOT GUILTY Manslaughter

Pet.App.46a
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COUNT TWO

N“’T G\-‘ ALy

- GUILTY/NOT GUIL'I"Y

COUNT THREE

Gurry

GUILTY/NOT GUILTY.

Or

‘\)Q— G\D\L\\.‘

GUILTY/NOT GUIﬁW

- COUNT FOUR

GU-\ LTy
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of the crime of Dischgrging a Firearm During and in
Relation to a Crime of Violence Resulting in Death as
charged in Count Two. The Crime of Violence
Resulting in Death must be either CIR-Murder First
Degree or the lesser included offense of CIR-Murder
Second Degree.

of the crime of CIR-Assault with a Dangerous Weapon
as charged in Count Three

of the lesser included crime of CIR-Simple Assault

of the crime of Brandishing a Firearm During and in

GUILTY/NOT GULLTY Relation to a Crime of Violence as charged in Count
Four
5.713/'21. JQZVi '
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