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United States of America,

Plaintiff—Appellee,
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Zachary Michael Linan,

Defendant—Appellant.

Appeal from the United States District Court
for the Western District of Texas USDC
No. 7:23-CR-153-1

Before Barksdale, Stewart, and Ramirez, Circuit Judges.

Per Curiam:”

Zachary Michael Linan challenges his 180-months’ sentence (the
statutory maximum), imposed following his guilty-plea conviction for
possessing a firearm as a convicted felon, in violation of 18 U.S.C. §
922(g)(1). He contests, inter alia, the district court’s application of the
attempted-murder Sentencing Guideline under § 2A2.1(a)(2) in calculating

* This opinion is not designated for publication. See 5th Cir. R. 47.5.
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his base-offense level. (The court stated, in the alternative, that, even if it

erred in applying that Guideline, it would have imposed the same sentence.)

Although post-Booker, the Guidelines are advisory only, the district
court must avoid significant procedural error, such as improperly calculating
the Guidelines sentencing range. Gall v. United States, 552 U.S. 38, 46, 51
(2007). If no such procedural error exists, a properly preserved objection to
an ultimate sentence is reviewed for substantive reasonableness under an
abuse-of-discretion standard. Id. at 51; United States v. Delgado-Martinez,
564 F.3d 750, 751-53 (5th Cir. 2009). In that respect, for issues preserved in
district court, its application of the Guidelines is reviewed de novo; its factual
findings only for clear error. E.g., United States v. Cisneros-Gutierrez, 517
F.3d 751, 764 (5th Cir. 2008). The determination that defendant’s conduct
constituted attempted second-degree murder is a factual determination,
reviewed for clear error. United States v. Santiago, 96 F.4th 834, 849 (5th
Cir.

2024).

Despite Linan’s assertions to the contrary, the record supports a
finding that he attempted and intended to kill the victims. The evidence
(consisting of security footage and one victim’s testimony) showed Linan
engaging in the following conduct: drawing his firearm after engaging in a
verbal altercation with the victims; chasing the victims’ vehicle when they
attempted to leave a parking lot; continuing to chase the vehicle after it turned
a corner; and aiming and shooting at the vehicle after it turned a corner.
Because the district court’s finding that Linan acted with the requisite intent
to kill is plausible in the light of the record as a whole, the court did not clearly
err in using § 2A2.1(a)(2) to calculate his base-offense level. E.g., Santiago,
96 F.4th at 847.

For the first time on appeal, Linan contends § 922(g)(1) is facially

unconstitutional and unconstitutional as applied to him. Because he did not
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raise these issues in district court, review is only for plain error. E.g., United
States v. Broussard, 669 F.3d 537, 546 (5th Cir. 2012). Under that standard,
he must show a forfeited plain error (clear-or-obvious error, rather than one
subject to reasonable dispute) that affected his substantial rights. Puckett v.
United States, 556 U.S. 129, 135 (2009). If he makes that showing, we have
the discretion to correct the reversible plain error, but generally should do so
only if it “seriously affect[s] the fairness, integrity or public reputation of

judicial proceedings”. Id. (citation omitted).

Linan is unable to demonstrate the requisite clear-or-obvious error for
his as-applied challenge to the constitutionality of § 922(g). E.g., United
States v. Jones, 88 F.4th 571, 574 (5th Cir. 2023), cert. denied, 144 S. Ct.
1081 (2024) (rejecting plain-error challenge to § 922(g)). And, our court has
very recently rejected the contention that § 922(g) is facially unconstitutional.
United States v. Diaz, 116 F.4th 458, 471-72 (5th Cir. 2024).

AFFIRMED.
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IITED STATES INSTRICT COURT

WESTERN DISTRICT OF TEXAS
MALDLAMNDODES 54 D VIS

T HWITER STATES ()F AMERIC A
v Case Mumber: 723-CR-00153(1) DO

USM Number  T8OTE-510
LACHARY MICHAEL LINAN

N TETCTN
P

Defendant.

JUDMGMENT TN A CRIMINALCASFE
{For Offenses Committed On or After Movember 1, 1937

The defendant. Zacharv Michael Lnan. was represented bv Victona Lvn Eckman.

The defendant pled guilty 1o Countis) 1. of the Indictment on November |, 2023, Accordinghe, the defendant is
adudped guhy of such Count(s), iwolving the following offensel(s):

T# LLEC 4§ 92wl Paszcazwon of Fincarm by a Convicted Felon Sepoemher 100 2025 1

I8 LS & Y240 i)

As pronounced on Februarne 28, 2024, the defendant 5 sentenced as provided in pages 2 through 6 of (his
Judgment The sentence € impesed pursuant o the Sentancmp Reform Actaf 1984,

It & further ordered that the defendant shall notifv the United States Attomey Tar this deinet within 30 davs of
any change of name, residence, or maihng address until all fines, restitution, costs, and spacial assessments mposed by

this Judgment are fully pasd. If ordered to pav restiution,  the defendant shall notify the Court and United States Attorney
of amy matenal change i the defendant’s eCcoOnomEc ClrClUTERANCSS.

sSimed this Tth dav of March, 2024,

- David Counts
United States District Judge

14-50141.69
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IMPRISONMENT

The defendant 5 herelw comemitted to the custody of the Federal Bureau of Prisons o be imprsoned for a termaol
One Hundred Eighty (180) months. This term to mn consecutively to any sentence imposed in Case No, A-23-
1364-CR pending in T0™ Judicial District Court of Ector County, Odessa, Texas. and concurrve ntly with any
sentence imposed in Case Nos. D-23-1863-CR, D-23-1635-CR pending in 358" Judicial Dis trict Court of Ector
County, Odessa, Texas; Case Mo, 23-2950-CCL2 pending in County Court at Law of Ector County, Ode ssa, Texas;
Ageravaled Assault pending with Ode sza Police Depaniment, (hdessa, Texas, wilh credil For ume served while in
cuestoy Tor this Federal offense pursuant 1o 18 TS C§ 3585(h).

The Court makes the fodlowing  recommendations to the Bureau of Prisons:
That the defendant participate in the Bureauof Prisons” Job Traming Program while incarcerated.
That the defendant serve this senlence al F.C 1 Seagoalle

The delendant shall remain in custody pending service o senlence.

RETURN

[ have cuecuted this pdgment as folkwws

Detendant delivered an [ix
at with a certified copy of the Judgment

United States bdarshal

I4-50141.70
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SUPERVISED RELEASE
Upaon release from impnsonment, the defendant shall be on supervised release for a termol Three (3) years,

While on supervised release. the defendant shall comply with the mandatory. standard and if applicable. the
special conditions that have been adopled by this Court and shall comphe with the [ollowing addilional conditons:

The delendant shall sulwnit hes or her parson, properly, house, residence. vehicle, papears.
compulers (as defmed m 18 U 5. § 10300c) | ), other cleclromc commumications or dala
storage devices or media. or office. to a search conducted by a United States probation
officer. Fadwre to submit to a search mav be orounds for revocation of release. The
defendant shall warn arme ather occupants that the premises may be subject 10 searches
pursuant to this condinon.  The probation officer mayv conduct a search under thi= condition
onby when reasonable suspicion exists that the defendant has violated a condition of
supervision and that the areas to be searched contain evidence of this violaton. Anv search
shall be conducted ail a reascnable time and in a reasonalde manner.

I14-50141.71
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CONDITIONSOF SUPERVISED RELEASE
(As Amcnded MNovember 28, 2006)

It = ORDERED that the Conditions of Probation and Suporvised Bclease applicable o cach defendant commattzd o
probation or supervised releaze in any divisien of the Western Disiricg of Texas, are adopied as Tollows:

Mandatory Condtions:

1] Thedelendant shall nol comoil anclber lederal, stale. or local crime during, e lerm ol § uperyis .
[2]  Thedelendant shall ol wilaw Tully possess a conlrollad subslance.

[3]  Thedelendant shall relrain Ceom any unlaw Ml wse ol a contrelked substance, The defendant shall subaoit fo e drug
test withm 15 davs of release on probation or supervised release and at kast two periodic drug tests thenealter (as
determmed by the court), but the condition stated in this parsgraph may be ameloratad or suspended by the court if
the defendant’s presentence report or other reliable sentencing miormation mdicates low rsk of Tuture substance
abusc by the defendant.

[4] Thedefendamt shall conperate m the colletion of DNA as mstructod by the prohation officer, if the collection of
such asample is authoreeed porsoant W secton 3 of the DMA Analvses Backlop Elimination Act ol 2000 (4210 5.0 3§
[4135a).

[31 If applicable, the defendant shall comphy wilh the regquirements of the Sex OTender Regsiration and Noetle shion Act
{34 ULS.C§ 20901, et seq.) as instrucied by the probanen officer. the Burcau of Prisons, or any state sex offender
registration agency 1 which the defendant resides, works, 5 astudent, or was convicted of a quabilying offense.

|¢]  If convicted of a domestic viokenee crime as defmed m 18 ULS.C. § 3361(b), the defendant shall participate in an
approved program [or domes e violence.

I71 I e judrment mposes o (e or restdulen, @ =g condibion of supervenn that e delendant poay mosccordance wih
e Schedule of Poavmeins sheel of the judginent.

18]  Thedefendant shall pay the assessment mposed m accordance with TR ULS.C § 3013,

141  Thedefendant shall notifv the court of @y material change m the defendant’s coonomic circumstances that might
affect the defendant’s abibily to pav resiftuiion, fines or spocial asscssments,

Standard Conditions:

11]  Thedelendant shall report o he probalion ofTice w e lederal judicial disirml whers be or she & auiborieed Lo resade
withm 72 hours of release from mprisonment, unless the probation officer mstructs the defendant to report to a
dilferent probation ollwe or wilhin adilTerent e Cramse,

[2]  Aller mitially reporting o the probaton ofhce, the defandant will receme mstros loas leom ihe court or he probation
officer about how and when to report to the probation officer, and the defendant shall report te the probatiom ofTicer
a5 mstructed.

[3] Thedefendant shall net knewmghe keave the federal pdicsal district where he or she & authorizad to ressde without
Tirsq petting permission [Tom the court or the probatien oflker,

4]  Thedelendant shall answer wulblully the questions asked by tee probation ollicer,

I4-50141.72
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[51 Thedefendant shall bve at a place approved by the probacion officer, If the defendant plans 6o change where he or
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I5]
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[10]

[

1]
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114

[13]

116]

1]

she Ives or anvthing aboul his or her living arrangements (such as the people the defendant lives with ), the delendant
shall notfy the probation officer at keast 10 davs befors the change. I notifymg the probasion officer m advance &
not pessible due o vnentcipated croomstancss, the defendant shall notify the probation offcer withm 72 hours of
becommg aware of a change or expecied change

The delendant shall allew the prebation olflicer o vied he delendant at any time au us or her home or elsew hare, and
the defendant shall permit the probation officer to take any tems prohibited by the conditions of the defendant™s
superviin thal are observed o plain view,

The delendant shall work Tull tane {al least 30 ours per week) al a law Dol vpe o emplosment. unless (he probatkon
officer excuscs the defendant from domg so. I the defiandant docs not have full-tme cmplovment, heor she shall o
for Find Tull-time empkooment, unkess the probation officer excuses the defendant from doing so. I the defendant
plans to change where the defendant works or anvthmg about his or her work (such as the pesition or b
responsibihies ), the defendont shall notily the probateen of Tcer at kast 10 diys before the change. 1§ notifeing the
probation ofTicer at keast 10 davs m advance & not possible dee to unanticipated crcumstances, the defendant shall
notify the probaton officer withm 72 howrs of becommg aware of a change or expected change.

The delendimt shall nol communate or mieracl with someone (he delendont knows 5 engaeed noormmal ecuvily.
If the detendant knows somcone has boen convictad of a felony, the defendant shall not know ing b communicate or
mileract with (hat person wilhout lrst gelling (e permission of the probation olfcer.

I the delendani 15 wrested or guestonsd by alwe enloreement officer, the delendent shall notily the probation
oflcer within 72 hours

The defendant shall not covn, possess, or have secess to a frearm, ammunition. destructive device, or dangerous
woapon (Le., anvihing that was designed. or was modilied, for the specilic purpese of causmg bodily injury or death
o another person such as nunchakus or tasers).

The delendiml shall not @t or make any aereement wilh a i enlorcement agensy o sl os o conldential hum e
source or mformant without first gotting the perm saon of the court

If the probation officer determ ings that the defendant poscs a nsk to another persan (ins liding, an organization), the
probotion olTcer moy requirs the defendant 1o nobify the person about the rsk and the delendant shall comphe wilh
that mstrection. The probation of Ticer may contact the person and confirm that tho defendant has notified the parson
about the nsk,

The defendant shall Follow the mstructions of the probation officer related to the condsions of supervizion,

If the pdgment mposcs other criminal monctary penakiics, 1t i a condtion of supcrvision that the defondant pay
such penaliies moaceordimce wilh the Scheduk: of Pavmenls sheel of the pdimenl.

IT the udement mposes a Tme, specud msessmenl, reswulon, or other crmmel monetary penalies, i1 s a condixon
of supervision that the defendant shall provide the probaon afficer acecss to any regquested fmancal informaton

IF ihe udgment mposes a fmg, special aszeszmont, restitution, of other crimmal mencrary penaltics, i & a condiion
of supervision that the delendant shall not meur anv new credit charges or open adddional lmes of credit without the
approval of the probation ofTicer, unkess the defendant s i comphance wilh the povmeant schedule,

I ihe delendant is excluded, deported. or removed upon release on probation or superveed release, the term of
supcrviExn shall be o non-reporting term of probaten or supervised release. The defendant shall not allcgalks re-cntor
e United States. ik delendant & released Tromn conlnemeant o ool deporled, ar law [ully re-enters the Lnited
LStates durmg the torm of probation or supervised release, the defendant shall inmediatch roport ;o persan to the
nearest U5, Probation Oflhce.

I4-50141.73
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CRIMINAL MONETARY PENALTIES/SCHEDLULE

The defendant shall pay the following total crinwnal monetary penaliies n accordance with the schedule of
pavments set forth. Unless the Court has expressh ordered otherwse, if this udgment imposes imprisonment,  payment
af crimmal monetary penalies & due during the period of imprsonment.  Crimimal Monetary Penalties. except those
pavmienls made throweh Federal Bureau of Prsons™ Tnmate Financil Responsthitity: Program shall be paid through the
Clerl. United States District Court, 200 E. Wall 5t Reom 222, Midland, TX 79701 or cnlme by Debit {credit cards not
accepted) or ACTT payment (direct lrom Cheching or Savings Account) throush pay. gov {link accessible on the landing
page ol the TLS Disincl Courl’s Websile), Your mail-in or online payment mus tinelude your case numbe rin the
ex et format of DITXWT23CRMHSE-001 to ensure proper application fo vour criminal mone tary penalty.

The defendant shall receive cradit For all payments previousl made wward any eriminal monetary penallies
imposed.

Assessment Res titution Fine AVAA Assessment” JVTA Assessment*™
TOTAL: R LI F000 T L) SO0
Special Assessment

I e ordered thatl the defandant shall pay (o the Umled Staies a special assessmeni ol $100,00

Firse

The fine 15 wamved because of the defendant’s mability to pay.

1Frhe defendnnt makes a partial peyment, snch poyss duallreceve an appesinatzly properienad pevement, oo lzes speci fed athevise in the priccite ader or
pereentops pavianteolinin alsoy o Haweyer, puraiadt o TR L S0, 8 3aeed] 0l a1l o= Eedor sl v echems st B opasd Beror s The Unnked Sranss @ pad

Pk Fine i oot paidl, the cor ma seoienee thede fepdam foany senrece wiich mighthave beemoriginaby impoesad, See 18 U850, 53014,

The defendant shell pey interes on any fine o resfindicnaf maore than 52,200 00, wn bees the fine or restisation 15 paid in Full kafors the fifteerth day afizr thedateal
1he jl.llJL'ul:.:u 1pursat o 18U S0 S 1300, All pavises ol ey b subjeet T paaliees Tondelinguency snd deUaaln, pursgand o 18050 H3G120.

Provniente dunll ke spplied in the fallowwing meder | | jassssnaent, | 2) rastintion princiml, {3 irestiom interest, (4540 A0 nossssmiant | 5 ) fime pring pal, 6 Fine
], [T anzenenly rastiletmay (3100 A Asaceaial, (59 ponalics, and 100wty imchelzg vost ol prosauiionad vl cosls,

=g Viekw, ond Andy Child Pomrgraphy Viction Assistance Actof 2008, Fabo T a0 115220

== hitice far Vietims of Tofficking Aot af 2005 Poho T, Moo @ 14222

=== Findinee for the temlamoaet of Inssesars requirad mder Chapeas 1008 110, 10, and 113 vaf Titks 18 faroffenses committ=l on or sfter Septzmber 13,
100, bt beforcApnd 23, 19496,

I4-50141.74



