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CAPITAL CASE  

 

 

QUESTIONS PRESENTED 

 

I 

 Has the Sixth Amendment right to the assistance of counsel been met when a 

trial court freezes and takes control of the Defendant’s assets, appoints counsel over 

the Defendant’s objection, prohibits the jailed Defendant from attempting to hire 

his own counsel unless the prospective lawyer first comes before the court to be 

interviewed by the judge  without the Defendant’s presence or participation, and 

then tells the lawyers who come that she intends to use part of the Defendant’s 

funds to pay for appointed counsel and costs and is vague about how much of 

Ahmed’s money will be left for counsel’s fees, the Defendant never gains access to 

his funds and is forced to trial with appointed counsel he does not want and is 

convicted and sentenced to death? Specifically, did the United States Court of 

Appeals for the Sixth Circuit impose an improper and unduly burdensome 

Certificate of Appealability (COA) standard that contravenes this Court’s precedent 

when it denied Mr. Ahmed a COA? 

 

 

II 

 

Has the Defendant’ right to Due Process and Equal Protection of the Law been 

observed when his pro se presentation of his claim that his Sixth Amendment right 

to hire counsel was denied is deemed not to have been presented to the state courts 

by his pros se efforts even though his appointed lawyers failed repeatedly to raise 

the issue in the state courts and the federal courts misapplied a state prohibition 

against hybrid representation? Specifically, did the United States Court of Appeals 

for the Sixth Circuit impose an improper and unduly burdensome Certificate of 

Appealability (COA) standard that contravenes this Court’s precedent when it 

denied Mr. Ahmed a COA by recognizing this as a default without analysis. 
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PETITION FOR A WRIT OF CERTIORARI 

Petitioner Nawaz Ahmed respectfully petitions for a writ of certiorari to review 

the judgment of the United States Court of Appeals for the Sixth Circuit in Ahmed v. 

Shoop, Case No. 21-3542/22-3039 (November 5, 2024). 

OPINIONS BELOW 

The opinion of the United States Court of Appeals for the Sixth Circuit for 

which Mr. Ahmed seeks issuance of the writ is published at Ahmed v. Shoop, 2024 

U.S. App. LEXIS 28143, 2024 WL 5125984 (6th Cir. 2024). The decision of the Federal 

District Court for the Southern District of Ohio, Eastern Division, denying Ahmed’s 

Federal Civil Procedure Rule 59(e) motion appears at 2021 U.S. Dist. LEXIS 87986. 

The District Court’s opinion denying habeas relief appears at Ahmed v. Houk, 2020 

U.S. Dist. LEXIS 172728. The decision of the Ohio Supreme Court denying relief on 

direct appeal appears at State v. Ahmed, 103 Ohio St. 3d 27 (2004). 

JURISDICTION 

The judgment of the United States Court of Appeals for the Sixth Circuit was 

entered on November 5, 2024. The jurisdiction of this Court is invoked under 28 

U.S.C. § 1254. 

RELEVANT CONSTITUTIONAL AND STATUTORY PROVISIONS 

This case involves a state criminal defendant’s constitutional right under the 

Sixth, Eighth, and Fourteenth Amendments. 

U.S. Const. amend. VI which provides in relevant part: 

In all criminal prosecutions, the accused shall enjoy the right . . . to have 

the Assistance of Counsel for his defense. 
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U.S. Const. amend. VIII, which provides: 

Excessive bail shall not be required, nor excessive fines imposed, nor 

cruel and unusual punishments inflicted.  

U.S. Const. amend. XIV, § 1, which provides in relevant part: 

No State shall . . . deprive any person of life, liberty, or property, without 

due process of law. . . . nor shall any State . . . deny to any person within 

its jurisdiction the equal protection of the laws. 

This case also involves the application of 28 U.S.C. § 2253(c), which 

states: 

(1) Unless a circuit justice or judge issues a certificate of appealability, 

an appeal may not be taken to the court of appeals from – 

 

(A) the final order in a habeas corpus proceeding in which the 

detention complained of arises out of process issued by a State 

court;  

. . .  

(2) A certificate of appealability may issue under paragraph (1) only if 

the applicant has made a substantial showing of the denial of a 

constitutional right. 

STATEMENT OF THE CASE 

INTRODUCTION 

Judge Jennifer Sargus who presided over Ahmed’s capital trial was also the 

judge in Ahmed’s divorce proceedings. The divorce proceedings should have been 

terminated upon the wife’s death, but Judge Sargus kept the case open and froze all 

of Ahmed’s assets. In the criminal case, Ahmed objected to the appointment of 

counsel saying he was going to hire his own lawyer. Ahmed asked the court 

repeatedly for access to his funds so he could hire his own lawyer and was 

repeatedly refused. He raised the issue in court hearings, by motion, and in letters 

to the court. At various times Judge Sargus said Ahmed would be granted access to 
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his money in order to hire counsel but with conditions including a requirement that 

before Ahmed could hire counsel, the lawyer had to appear before Judge Sargus. 

Ahmed tried to gain control of his money by voluntarily establishing a 

conservatorship over his funds. When that did not work, he tried to close the 

conservatorship, but Judge Sargus ordered that the conservatorship judge could not 

close it. When the conservatorship was finally closed, Judge Sargus ordered that 

Ahmed’s money be deposited with the clerk of courts for her oversight.  Ahmed 

never had free access to his funds, and he raised the issue pro se many times.  

None of Ahmed’s state court counsel (trial, appeal) raised the issue in a 

straightforward way though the issue is apparent on the face of the record. Only 

Ahmed’s pro se objections and filings directly preserved the issue at trial and in 

subsequent state court proceedings.  

Ahmed through counsel raised the denial of his right to hire his own lawyer 

in his federal habeas corpus petition arguing that the issue had been presented to 

the state courts through his pro se efforts and thus that there was no default. The 

federal district court found the issue procedurally defaulted due to the lawyers’ 

failure to raise it in state court. The district court found that Ohio law forbids 

“hybrid representation” and thus that Ahmed’s pro se filings and objections failed to 

preserve his claim that he was denied the right to hire counsel of his choice.  

Ohio did not prohibit “hybrid representation” until the Ohio Supreme Court’s 

decision in State v. Martin, 103 Ohio St. 3d 385 (2004). Prior to Martin, the Ohio 

Supreme Court held that there was not a right to hybrid representation but had not 
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prohibited it and left the decision of whether to allow it to the discretion of each 

court. State v. Thompson, 33 Ohio St.3d, 1, 6-7 (1987), State v. Landrum, 53 Ohio 

St. 3d 107, 119 (1990). The trial court gave Ahmed permission to file motions and be 

heard regarding counsel issues and on pro se motions if his appointed trial lawyers 

filed them. ECF No. 92-1, PageID # 7579. 

The District Court denied relief and denied a COA. ECF No. 156, Op. & 

Order, PageID#10574.  

The Sixth Circuit panel did not address the impact of Ahmed’s pro se 

presentation of his claim to the state courts but said, “even assuming that Ahmed 

did not procedurally default his counsel-of-choice claim, he still is not entitled to a 

COA because the district court correctly determined that the merit of the claim is 

not debatable.” The panel decided that “[t]he trial court did not prohibit Ahmed 

from retaining counsel of his own choosing.” Ahmed’s efforts to hire his own lawyer 

were extensive and fairly presented the issue in the state courts as is set out below. 

THE STATE CAPITAL TRIAL PROCEEDINGS 

 Nawaz Ahmed, a naturalized U.S. citizen of Pakistani origin, was arrested in 

New York on September 11, 1999, for the aggravated murders of his wife, her sister 

and the sister’s child, and his wife’s father. Ahmed and his wife were divorcing, and 

the final hearing was schedule for September 13, 1999. Under Ohio law, the death of 

a spouse deprives the divorce court of jurisdiction. State ex rel. Litty v. Leskovyansky, 

77 Ohio St.3d 97, 99 (1996). Even so, on September 13, 1999, Belmont County, Ohio 

Common Pleas Judge Jennifer Sargus, in the Ahmed divorce case, placed a 

restraining order on Ahmed’s assets. ECF No. 90-8, Entry, PageID#5257.  
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Ahmed was returned to Ohio and was indicted on October 7, 1999. ECF No. 

90-1, Indictment, PageID#2411. At his arraignment on October 13, 1999, Ahmed 

informed the court that he would hire private counsel. ECF No. 92-1, Arraign. Tr., 

PageID #7345. Two public defenders were appointed on a “provisional basis.” Id.  

On November 15, 1999, Judge Sargus, now presiding over both the divorce 

proceedings and the capital trial, said in the criminal proceeding that she had 

received correspondence from Ahmed saying that he would hire private counsel. 

ECF No. 92-1, Hrg. Tr., PageID#7353: ECF No.90-1, Letter to Honorable Judge 

Jennifer L. Sargus, PageID#2423. Ahmed requested that Judge Sargus, due to her 

involvement in his divorce proceedings, “recuse” herself from his criminal case. Id. 

at #2423, #2427. Ahmed feared that the judge’s knowledge of his finances from the 

divorce case could cause her to “exhaust my fund [sic] and force me to go without 

counsil [sic] or depend on court appointed counsil [sic].” Id. at #2423.  

On November 24, 1999, even though Ahmed had not claimed indigency status 

or sought appointed counsel, Judge Sargus ordered, in the criminal case, that “no 

assets are to be expended or committed by defendant or his attorneys or his 

representatives prior to this court’s . . . having made a determination upon his 

indigency status.” ECF No. 90-1, Entry, PageID#2462. 

On November 29, 1999, in a pre-trial hearing, the prosecuting attorney 

informed Judge Sargus that Ahmed was not indigent. ECF No. 92-1, Hrg. Tr., 

PageID#7377.  

On November 30, 1999, Ahmed filed a motion for the “Removal of 
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Restrictions/Liens, etc. on Financial Assets.” ECF No. 90-1, Mot., Page ID#2464.  

On December 6, 1999, Ahmed objected when Judge Sargus said he either had 

to waive speedy trial or go to trial with the counsel she had appointed. Id. at 92-1, 

Hrg. Tr., #7385. Ahmed explained that the appointed lawyers told him “their 

workload is excessive, they cannot devote much time to this case” and said: 

I'm under eviction notice because the same judge [re: Sargus] in 

the divorce court put my hands tied behind me for not allowing 

me to use my financial resources to have any counsel, which I 

don't even have. Now I cannot do anything myself because I don't 

have the access to the financial resources, which I had, and then 

court appointed people are not doing their job. . . 

 

Id. at #7386. Judge Sargus set the capital trial for January 3, 2000. Id. at # 7387. 

On December 8, 1999, Judge Sargus removed herself from Ahmed’s still open 

divorce case saying, “Because financial issues in this case have a direct impact upon 

rulings made in tangential litigation, this matter is transferred to Judge John M. 

Solovan II.” ECF No. 45-4, Dkt. Entry, PageID#839, 90-8, Entry p.2, PageID#5267.  

On December 13, 1999, Judge Solovan terminated the divorce proceedings 

and the domestic relations restraining order on Ahmed’s funds. ECF No. 45-4, 

Entry, PageID#845. For Ahmed’s money to become available, however, the order 

required Ahmed’s counsel to notify all the financial institutions that had previously 

been ordered to freeze Ahmed’s accounts. Id. 

On January 26, 2000, Ahmed entered into a voluntary conservatorship of his 

assets under R.C. 2111.021. ECF No. 45-3, PageID#821; ECF No. 45-4, PageID#844.  

On February 7, 2000, Judge Sargus required that Ahmed file a financial 

affidavit and said, “upon receipt of a financial affidavit, we can review where and 
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how the defendant’s assets can be spent to compensate the public defender’s office.” 

ECF No. 92-1, Hrg. Tr., PageID#7405 -7407. Ahmed said he should be permitted to 

hire his own lawyer before the court considered using his monies to pay the public 

defenders. Id. The court told Ahmed to “be quiet,” said he hadn’t hired anyone to 

date and “I don’t want to hear about how you have a right to hire someone, because 

I have waited for four months for someone to appear in this case.” Id. at #7408.  

Ahmed explained that “It is my choice which kind of attorney I want.” Id. at 

#7407. He said he was unable to hire counsel of his choice because Judge Sargus 

was preventing it with her orders. Id. at #7408-7409.  

On February 14, 2000, Ahmed provided the affidavit ordered by Judge 

Sargus. Id. at #7425. 

On March 9, 2000, Judge Sargus ordered that Ahmed deposit $10,000.00 with 

the clerk’s office to pay the public defender or that he hire his own counsel within 20 

days and ordered that a copy of the entry be sent to Ahmed’s conservator. ECF No. 

90-1, Entry, PageID#2543.  

An attorney contacted Judge Sargus and tried to determine the amount of 

Ahmed’s funds that were available to pay for Ahmed’s representation. Judge 

Sargus, explained that 

THE COURT: Yes. I'm pretty sure the 30 is -- at least it's a sum 

total of 30. I don't know that it was-- the conservator definitely 

believed that he had as much as 40, maybe 50, that he could put 

toward his own representation, if I'm recalling correctly. So there 

are assets there. And I have not-- you know, my—I froze 10,000 for 

appointed counsel. If you get in the case, I will take that order off. 

ECF No. 92-1, Trans., PageID#7392-7393. 
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On March 14, 2000, Ahmed sent a "Notice of Termination of Conservatorship 

by Ward Under RC 2111.021." ECF No. 45-4, Notice of Termination, PageID#849. 

By the terms of the statute the conservatorship is to be terminated upon the 

direction of the party whose assets are being conserved. R.C. 2111.021.  

On March 28, 2000, Judge Sargus issued an order saying that Ahmed “is 

hereby barred from dissolving the conservatorship . . . in Case No. 00 GD 49.” ECF 

No. 90-1, Entry, PageID#2575. 

On April 3, 2000, Ahmed filed a motion for a hearing to terminate the 

conservatorship. ECF No. 45-3, Motion, PageID#850. Termination was denied: 

Now the last issue is the request to terminate the conservatorship 

or does want [sic] to make the parties aware that on March 28th of 

this year that there was a determination and an order by Judge 

Sargus that the conservatorship not be terminated until the 

happening of certain events. 

. . .  

Okay, on this matter the Court is going to rule Mr. Sustersic, first 

of all, that the conservatorship not be terminated, reason being 

that this Court is going to honor Judge Sargus's order regarding 

that same termination and will only terminate the conservatorship 

on the stipulation set forth by Judge Sargus in her entry of March 

28. Those stipulations being that Mr. Ahmed deposit $10,000.00 

with the Clerk of Courts, permitted to use his funds for the 

retention of counsel and upon happening of that event or those 

events then the conservatorship may be terminated. 

 

ECF No. 92-1, Trans., Page ID#7276-7277 (emphasis added).  

On April 7, 2000, Judge Solovan ordered in Case No. 99 cv 403 that Ahmed 

could use his money to hire counsel under the following conditions: 

Therefore, the court orders defendant to provide the following: 

Name of his proposed attorney in criminal proceedings; amount of 

proposed retainer; amount of funds in possession of defendant 
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and/or his conservatorship; and revelation to the court of any other 

assets, if any.  

Upon the court having been assured of such facts, it will consider 

an order the release of necessary funds presently held under the 

restraining order, to be paid directly to defendant’s criminal 

attorney with restrictions as to appropriate accounting for 

expenditures to the court.  

And a proposed stipulation embodying the order of this court may 

be submitted by counsel when defendant has provided the 

necessary information. 

 

ECF No. 92-1, Trans., PageID#7450 (emphasis added).  

On April 27, 2000, defense attorney Harry Rinehart met with Judge Sargus 

and informed the court that he was willing to represent Ahmed for a flat fee once it 

was clear that Ahmed's money could be accessed. Judge Sargus explained: 

there is a conservatorship downstairs where I have advised them 

to hold on to $10,000.00 to pay the Belmont County Public 

Defender. The Belmont County Public Defender can submit a bill 

for their services rendered if they stay in this case. 

 

ECF No. 92-1, Trans., Page ID #7436 (emphasis added). She also told Mr. Rinehart, 

“If I see the check going to you, the money that we have set aside for attorney fees 

should go to you.” Id. at 7436-7437; 7438.  

On April 19, 2000, Judge Mark Costine, presiding in Case No. 00 GD-49, held 

a hearing on Ahmed’s motion to terminate the conservatorship, in which Ahmed’s 

need for money to hire counsel was addressed. ECF No. 92-1, Trans., PageID#7279-

7280. Judge Costine ordered: “That the Conservatorship shall not be terminated 

until such time as $10,000.00 is deposited with the Belmont County Clerk of Courts 

and other orders consistent with the General Division of the Common Pleas Court 

are complied with; specifically, the order of Judge Sargus of March 8, 2000 in Case 
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No. 99 CR 192.” ECF No. 45-2, Entry, PageID#745; 45-3, Entry, PageID#817.  

On May 24, 2000, Judge Sargus and Judge Solovan held a telephonic 

conference with defense attorneys Don Schumacher and Brian Riggs who were 

considering representing Ahmed. PageID#7441-7442. Judge Sargus explained: 

Okay. I have appointed Pete Olivito to represent Mr. Ahmed. I 

have frozen $10,000 for payment of fees associated with that 

representation. I have a pretrial conference tomorrow scheduled 

for 3:00, at which time we'll be setting a trial date. If you enter a 

Notice of Appearance, I will release the $10,000 to you with an 

understanding that if you do not stay in this case because of Mr. 

Ahmed's inability to pay you the full $35,000, that money that I 

free up for you should be returned to the court so that it can be 

placed in that conservatorship. It should not be returned directly 

to Mr. Ahmed. As I said, I am willing to release it when you enter 

your Notice of Appearance. 

 

ECF No. 92-1, Trans., PageID#7443. Judge Solovan then explained that $20,000 

was being held by the court, in two suits filed by the estate of Ahmed’s deceased 

wife, that would be used for legal fees only as a last resort. Judge Solovan also 

explained that additional money was being held in the conservatorship, “but I am 

not going to invade on the $20,000, if these accounts have otherwise been addressed 

by Ahmed and the money is gone to another source.” Id. at 7446. 

On June 2, 2000, Judge Sargus informed Ahmed that attorneys Olivito and 

Nichelson had been appointed to represent him. ECF No. 92-1, Page ID#7464. 

Olivito told the court that Attorneys Schumacher and Rigg had agreed to represent 

Ahmed for a retainer of $35,000.00 and he had a letter from the attorneys 

confirming this. Id. at #7466. Judge Sargus told Ahmed that attorneys Schumacher 

and Rigg had declined representation. Id. at #7467. The same day, Judge Sargus 
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ordered the Clerk of Court to pay Cellmark Diagnostics the sum of $17,425.00. The 

entry also ordered Ahmed to pay that same amount to the Belmont Clerk of Court. 

ECF No. 90-1, Entry, Page ID#2611.  

On August 22, 2000, Judge Sargus modified her order of March 28, 2000, and 

said the conservatorship could be terminated with the probate court’s approval but 

required that upon termination Ahmed’s funds be deposited with the Clerk of 

Courts and held in escrow to pay appointed counsel and any counsel of choice that 

Ahmed hired. ECF No. 90-1, Entry, PageID#2645-2647. Counsel would have to 

verify counsel’s engagement before any funds would be released. Id.  

In September 2000, Ahmed’s income tax return check was sent to him at the 

Belmont County Jail. The jail administrator asked the prosecuting attorney what to 

do with Ahmed’s money. ECF No. 45-2, Pros. Letter to J. Sargus, PageID#857. On 

September 20, 2000, Judge Costine sent a letter to Judge Sargus saying the tax 

refund should go to conservator. ECF No. 90-2, Letter, Page ID#2970. 

On September 28, 2000, the court docketed an entry saying, in part, that it 

had been apprised that “the inventory filed by the conservator in this matter on 4-3-

2000 shows funds in the sum of $57,234.25.” ECF No. 90-1, Entry, Page ID#2687. 

Even though Ahmed had no access to these monies, the docket entry also said, 

“However, the most recent accounting of these funds shows a balance of $18,491.50. 

Id. Immediately thereafter, in another entry the court said it had appointed counsel 

to represent Ahmed, and that Ahmed had again notified the court “of an intention 

to retain counsel if funds are released.” ECF No. 90-1, Page ID#2689. 
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On October 6, 2000, Ahmed filed a motion in the trial court to release funds 

to pay Attorney Rigg. ECF No. 90-1, Mot., Page ID#2691. A similar motion was filed 

in the conservatorship. ECF No. 45-4, PageID#864.  

On October 23, 2000, Ahmed filed a motion in his criminal case asking to 

have his money released so he could hire counsel of his choice. ECF No. 92-1, 

PageID#7494. Ahmed’s appointed counsel requested that Judge Sargus lift her 

restraining order against Ahmed’s funds because attorney Brian Rigg was going to 

undertake Ahmed’s representation. Id. It was also noted that $7,500.00 in cash, 

which had been taken from Mr. Ahmed at the time of his arrest, was available for 

release. Id., Page ID#7495-7496. Judge Sargus said, “I will, upon Mr. Rigg’s 

entering -- coming into this court to tell me he’s entering an appearance, I will 

release funds. I'd also like to have the bill for the services that have been rendered 

by you and Mr. Olivito.” PageID#7496. 

Ahmed filed a motion to terminate the conservatorship on October 25, 2000. 

ECF No. 90-8, Conservatorship Dkt., PageID#5060. 

On November 9, 2000, Ahmed asked for a copy of an entry showing that 

Judge Sargus had taken control of his money from Judge Solovan. Judge Sargus 

responded, “It's not an entry. There was a record made of everything that was said. 

I believe it was typed up and made part of a transcript. I was under the impression 

you probably had it. It's not a big deal, you can have it, it will come to you with the 

file.” ECF No. 92-1, Hrg. Tr., PageID#7504. Mr. Ahmed explained that when 

attorneys Schumacher and Rigg met with him, they said they had already talked 
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with the judge and she had required a waiver of Ahmed’s speedy trial rights if they 

were to takeover representation. PageID#7532. Ahmed, who had already been 

incarcerated for more than a year, was not prepared to waive his speedy trial rights. 

Id. Judge Sargus issued a new order restraining Ahmed’s assets. ECF No. 90-1, 

Entry, PageID#2708-2709.  

On November 13, 2000, Ahmed’s request to end the conservatorship was 

denied based on “the order of Judge Jennifer L. Sargus, dated November 9, 2000.” 

ECF No. 90-8, Conservatorship Dkt., PageID#5060. 

On November 27, 2000, attorney Bob Suhr met with Judge Sargus to verify 

that, if he represented Ahmed, the court would recognize Ahmed’s partial indigency 

for purposes of expert funding. ECF No. 92-1, Trans., PageID #7557. Judge Sargus 

said that others would be paid out of the money that Suhr understood was available 

for his representation. In the following exchange she explained that, out of the fifty 

to sixty thousand dollars Ahmed had, the cost of six months of legal work by two 

appointed counsel plus five thousand dollars ($5,000.00) for an expert witness 

would be deducted and what was left would be available to pay Suhr: 

THE COURT: He would have to pay the two attorneys who had 

been working on the case since last summer who are appointed to 

even know what's left in his asset fund. 

MR. SUHR: He has to do what now? 

THE COURT: There have been court appointed attorneys who 

have been working on the case since, I think, June or July, June 

maybe, and they, first, before we get to the issue of what is left in 

his fund, he's going to have to make payment to the people that 

have already dedicated six months of service to him. 

MR. SUHR: I see. 
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THE COURT: So the funds, it’s what's in there. Also, I’m going to 

attach part of it for payment for services rendered. 

MR. SUHR: Well, then, there’s no point in me sticking around here. 

THE COURT: The other thing, if the issue comes up, I was willing 

to put money into a psychiatrist, you know, if somebody wanted for 

mitigation, the county would have sponsored, I'm going to put 

$5,000.00 into that. He's refused to let anybody do anything with 

that. My suggestion to you is to talk to Mr. Ahmed and see if an 

attorney/client relationship can be hammered out before you even 

address any of this. 

MR. SUHR: If there’s no funding, you know -- 

THE COURT: I don’t know how much would come out of it, but 

some of it has to for the people – he’s not indigent, he’s not indigent. 

He’s got close to 50, 60 thousand, so something would have to go to 

the public defender attorneys, two of whom have worked on the 

case for the past six months. 

MR. SUHR: Okay. Well, I guess they’re still on the case then. 

PageID#7557-7558 (emphasis added).  

On December 8, 2000, attorney Joseph Carpino appeared before Judge 

Sargus and said he was awaiting Ahmed’s signature on a fee agreement and that he 

understood that Ahmed’s funds would be released to pay for his representation. 

ECF No. 92-1, Trans., PageID#7563. Judge Sargus said that Ahmed had 

approximately fifty thousand dollars, but it would not all be available to pay 

Carpino because Ahmed had been represented by appointed counsel and “I will 

require him to make a partial payment for their services.” Id. at #7564.  

On December 21, 2000, Ahmed filed a motion asking the court to address 

“counsil [sic] of choice forthwith.” ECF No. 90-1, Mot., PageID#2768. 

On January 2, 2001, Ahmed asked for Judge Sargus’ removal from his case 

because “Your Honor, you have been preventing me from - -.” Id. at #7573. The 

judge did not allow Ahmed to speak to the issue underlying his motion to disqualify 
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her. ECF No. 90-2, Affidavit: ORC 2901.03 Court Disqualification, PageID#2945-

2952. Ahmed’s affidavit cited his belief that Judge Sargus had denied him the right 

to counsel of choice by discouraging private counsel who sought to represent him, 

withholding his funds so he could not hire counsel on his own, and imposing an 

unconstitutional condition on his exercise of the right to counsel of choice by 

requiring him to waive speedy trial rights if his own counsel came into the case. Id. 

at #2948-#2950. He also alleged that Judge Sargus, by issuing an order in the 

divorce case freezing his assets after his wife was deceased, violated his rights to 

due process, equal justice, the right to counsel, and a fair trial. Id. at #2950. 

On January 3, 2001, Ahmed’s Motion to Lift All Restrictions of Finances 

/Funds was filed. ECF No. 90-2, Mot. PageID#2832.  

On January 8, 2001, Ahmed informed Judge Sargus that he had hired 

counsel saying, “At the same time, I've exercised my Constitutional right to select 

an attorney of my choice and have contracted him and he is present in case [sic] in 

the court, Attorney Joseph Carpino.” PageID#7647. Asserting that, due to court 

expenditures, Ahmed no longer had sufficient funds to hire counsel, Judge Sargus 

denied representation by Carpino. ECF No. 92-1, PageID#7701-7702.  

 On January 8, 2001, Ahmed filed an affidavit of disqualification in the Ohio 

Supreme Court, seeking to remove Judge Sargus from his case. ECF 90-2, OSC 

Letter, PageID#2944; Aff. Of Disqualification, PageID#2945. He cited Judge 

Sargus’s denial of his right to hire his own lawyer of choice as one basis. Id. at 

PageID#2948, Paragraph 8. 
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On January 11, 2001, Ahmed presented motions, in court, in an effort to hire 

his own counsel. ECF No. 92-2, PageID#7840-7841. Judge Sargus told Ahmed to file 

them, and she would “take a look at them.” Id. They were filed that day. ECF No. 

90-1, Dkt. Entry, PageID#2359, Dkt. #447, 448; 90-2, Motions, PageID#2998, 3000. 

In the hearing Ahmed told the judge again that he had the right to hire his own 

counsel because “I am not indigent.” ECF No.92-2, Trans., PageID#7841. 

On January 12, 2001, the Ohio Supreme Court found Ahmed’s affidavit of 

disqualification “not well taken” and allowed the capital murder trial to proceed. 

ECF No. 90-2, OSC Entry, PageID#3017. The Entry was docketed in Belmont 

County on January 16, 2001. ECF No. 90-1, Dkt. Entry, PageID#2358. 

On January 16, 2001, Ahmed presented a written motion objecting to his 

court appointed representation. ECF No. 92-2, Trans., #7868-7869. The motion had 

not yet been filed with the clerk. Defense counsel were ordered to file it. The motion 

was overruled. Id. It was filed on January 17, 2001, as Ahmed’s “Motion to Have 

Rights (If They Exist) By Court Appointed Counsels As Per Crim. R. 44(C) And 

Request A Hearing as per Crim R. 44(I) and Crim. R. 11.” ECF No. 90-2, Motion, 

PageID#3020. The capital trial proceeded with Ahmed’s appointed counsel. 

On January 31, 2001, Judge Sargus ordered that all financial institutions 

holding Ahmed’s funds were prohibited from allowing any withdrawals “of any kind, 

in any amount, unless directed by this court.” ECF No. 90-2, Entry, PageID#3109. 

On February 2, 2001, Judge Sargus accepted the jury’s recommendation of 

death. ECF No. 92-5, Trans., PageID#9550. The court appointed the Ohio Public 
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Defender to represent Ahmed in his direct appeal to the Ohio Supreme Court. Id. at 

#9551. Ahmed informed the court that he already had selected attorney Joseph 

Carpino as his appellate counsel. See ECF No. 92-5, Page ID#9551-9552.  

That same day, Attorney Carpino filed a motion in arrest of judgment and a 

motion for new trial on behalf of Ahmed. 90-2, Mots., PageID#3110, #3111. On 

February 5, 2001 Carpino amended the motion for new trial. ECF No. 90-2, Page 

ID#3137. 

On February 8, 2001, Judge Sargus entered an order saying that the scope of 

Carpino’s representation was uncertain and continued the appointment of the Ohio 

Public Defender. ECF No. 90-2, Entry, #3149. Carpino’s last filing for Ahmed was 

on April 11, 2001. 90-3, Mot., PageID#3249. 

On February 14, 2001, Judge Sargus ordered the prosecutor to “file judgment 

liens against assets of Awaz [sic] Ahmed for attorney fees and other associated costs 

now ordered by the court.” ECF No. 90-3, Dkt. Entry, PageID#3355. 

On March 12, 2001, a judgment lien was entered against Mr. Ahmed’s funds 

in the amount of sixty-eight thousand, four hundred and sixty dollars and thirty-six 

cents ($68,460.36). ECF No. 90-2, Entry, PageID#3181-3182.  

STATE APPELLATE PROCEEDINGS 

Ahmed engaged attorneys Paul Mancino and Brett Mancino for the appeal of 

his convictions and death sentence. On May 7, 2001, the Mancinos filed Ahmed’s 

notice of appeal in the Ohio Supreme Court. ECF No. 90-3, NOA, PageID#3288. 

On June 15, 2001, Judge Solovan, in Ahmed’s wife’s estate proceedings, sent 

an entry to Paul Mancino saying that some funds “may” be available for Ahmed’s 



18 

 

legal fees and requiring Ahmed to submit information about his lawyer and 

representation. The order said that, once that information was received, it would 

consider releasing funds “with restrictions as to appropriate accounting.” The order 

concluded saying that it was subject to the order in Ahmed’s criminal case that 

placed a lien on his funds. ECF No. 90-3, Entry, PageID#3346-3348. 

On October 4, 2001, the Mancinos moved to withdraw. ECF No. 90-03, Mot., 

PageID#3313. 

On December 5, 2001, the Mancinos’ motion to withdraw was granted. ECF 

No. 90-03, Mot., PageID#3319. 

On January 31, 2002, the Ohio Public Defender was appointed to represent 

Ahmed on appeal. ECF No. 90-3, Entry, PageID#3438. 

Ahmed filed a motion to disqualify the Ohio Public Defender on April 24, 

2002, ECF No. 90-3, Mot., PageID#3503, and May 21, 2002. ECF No. 90-5, Mot., 

PageID#3885; ECF No. 90-5, Aff., PageID#3915; ECF No. 90-5, Aff. In Support, 

PageID#3933-3939. The Ohio Supreme Court denied Ahmed’s motion. ECF No. 90-

3, OSC Dkt., PageID#3281-3287; ECF No. 90-3, Entry, PageID #3524. On May 21, 

2002, he moved to strike the brief filed by the Ohio Public Defender lawyers in part 

because they had failed to recognize that he was denied the right to counsel of 

choice. ECF No. 90-5, Mot. To Strike OPD Brief, PageID#3885, 3890-3891; ECF No. 

90-5, Aff. In Support, PageID#3915. Both motions were denied. ECF No. 90-3, 

Entry, PageID#3524.  
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On July 15, 2002, Ahmed filed a pro se motion asking the Ohio Supreme 

Court to order the release of his funds so he could hire counsel of his choice for his 

appeal. ECF No. 90-5, Mot., PageID#3974. 

On August 16, 2002, the Ohio Supreme Court denied Ahmed’s motion. ECF 

No. 90-5, Entry, PageID#4006. 

Ahmed again presented his denial of the right to hire his own counsel claim 

in a pro se motion for reconsideration. ECF No. 90-5, Mot., PageID#4182; Page ID 

#4190-4191. Ahmed further pursued the claim in his “Continued in Third Part 

Motion to Reconsider.” ECF No. 90-5, Page ID #4227-4232. The Ohio Supreme 

Court denied Ahmed’s motion on October 27, 2004. ECF No. 90-5, Reconsideration 

Entry, PageID#4234. 

THE DISTRICT COURT RULING 

In Ahmed’s Habeas Petition (ECF No. 35) and subsequent filings, Ahmed 

argued that he was denied his “fundamental right to his own funds to employ 

counsel of choice, plan his defense and employ experts of his choosing.” Petition, 

ECF No. 35, PageID#173. He claimed that Judge Sargus, through her own court 

orders and working in concert with other county judges, prevented Ahmed from 

accessing his personal funds to hire counsel of his choice and that other state actors 

aided, assisted, and supported the trial court in doing so.  

The district court found that Ahmed’s denial of counsel of choice claim was 

“both procedurally defaulted and without merit” and said it could not ‘conclude that 

reasonable jurists would find [its] resolution of this claim on either basis debatable 
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or wrong.” The court then denied Ahmed a certificate of appealability. ECF No. 156, 

Op. & Order, PageID#10574. 

Ahmed filed a Rule 59(e) motion to alter or amend the judgment. ECF No. 

160. The Magistrate Judge recommended that Ahmed’s Rule 59(e) Motion be 

denied. R&R, ECF No. 174, PageID#10980-10987, and the District Court adopted 

the Magistrate’s recommendation. ECF No. 194, Decision and Order Denying 

Petitioner's Rule 59(e) Motion to Alter or Amend Judgment.  

The District Court determined, in its initial denial of habeas relief, that Ahmed’s 

pro se efforts to vindicate his right to hire counsel of choice did not preserve the 

issue because Ohio prohibits hybrid representation (counsel and client) and Ahmed 

was represented by appointed counsel, who did not raise the issue, throughout his 

trial and state appellate proceedings. ECF No. 156, Op. & Order, PageID#10561-

10564. The District Court affirmed this decision when ruling on the Rule 59 motion 

without addressing the facts that hybrid representation was not prohibited until 

October 27, 2004 when State v. Martin, 103 Ohio St.3d 385 (2004) was decided and 

Judge Sargus had allowed Ahmed’s pro se  motions to be filed and considered.Judge 

Sargus held hearings and issued orders regarding Ahmed’s motions for removal of 

appointed counsel, the release of his funds so he could hire his own lawyer, and his 

desire to represent himself. See ECF No. 92-1, Trans., PageID#7591, 7648-7704; 

ECF No. 90-1, Entry, Page ID #2382-83; ECF No. 90-2, Dkt. Entry, Page ID#3056 

and facts set out in Ahmed’s Objections at ECF No. 150, PageID#10406-10424. 
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The District Court found Ahmed’s efforts in the Ohio Supreme Court to hire 

his own counsel and raise the trial court’s denial of his Sixth Amendment right to 

hire his counsel defaulted by appellate counsel’s failure to present it and decided 

that Ahmed’s pro se motions filed in the Ohio Supreme Court did not preserve the 

issue due to the prohibition against hybrid representation. The district court also 

said that the Ohio Supreme Court’s denials were not rulings on the merits of 

Ahmed’s pro se filings and declined to apply the Harrington v. Richter, 562 U.S. 86, 

97 (2001) “presumption that state court summary dispositions are merits decisions.” 

ECF No. 156, Op. & Order, PageID#10561. 

The Ohio Supreme Court did not decide until October 27, 2004, that hybrid 

representation is prohibited. State v. Martin, 103 Ohio St.3d 385 (2004). In Martin, 

the court held for the first time that the right to the assistance of counsel and the 

right to pro se representation could not be exercised simultaneously. Id. at syl. 1.  

Prior to Martin, the Ohio Supreme Court had ruled that there was not a right to 

hybrid representation but had not prohibited it and left the decision of whether to 

allow it to the discretion of each court. State v. Thompson, 33 Ohio St.3d, 1, 6-7 

(1987), State v. Landrum, 53 Ohio St. 3d 107, 119 (1990).  

The district court mistakenly relied on cases that arose after the Ohio 

Supreme Court’s decision in Martin, to find that the Magistrate Judge’s R&R 

recommending against Mr. Ahmed on this issue “is consistent with the decisions of 

other federal habeas courts that have addressed this issue.” ECF No. 156, Op., 

PageID#10562 citing Whatley v. Warden, No: 2:16-cv-676, 2017 WL 1196168 (S.D. 
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Ohio Mar. 31, 2017); Rojas v. Warden, 2015 WL 631183, *6 (N.D. Ohio Feb. 12, 

2015); Ysreal v. Warden, 2014 WL 7185264, *9 (S.D. Ohio Dec. 16, 2014); Storks 

[sic] v. Sheldon, No. 3:12–cv–191, 2013 WL 3992592, at *35 (N.D. Ohio Aug.5, 

2013); Wallace v. Sexton, No. 13–5331, 2014 WL 2782009, at *8 (6th Cir. 2014); Hill 

v. Carlton, 399 F. App’x 38, 42-45 (6th Cir. 2010). All the cited decisions post-date 

Martin and thus have no bearing on Ahmed’s case.  

 Exhaustion does not require a state court adjudication on the merits of the 

claim at issue. Smith v. Digmon, 434 U.S. 332, 333 (1978). All that was required of 

Ahmed was that he present his claim so the state courts had the opportunity to rule 

on it. Even though the district court did not recognize the state court decisions on 

Ahmed’s motions as rulings on the merits of his denial of counsel of choice claim, 

the Ohio courts had the discretion and thus the opportunity to rule on Ahmed’s 

claim when he filed it.  

 The district court failed to consider the unique circumstances Ahmed faced 

that made preservation of this issue through the actions of his appointed counsel 

untenable. See ECF No. 150, Corrected Objections, PageID#10449-10450. Even 

though appointed counsel are normally the ones to raise issues with the court, 

where the issue is the client’s desire to remove the appointed lawyers and hire 

counsel of his choice, counsel are compromised in their ability to recognize and 

pursue the client’s interest in obtaining other lawyers.  

If a default were found, Ahmed can show cause and prejudice as a result of 

his appellate counsel’s ineffective assistance when they failed to raise the issue of 

https://plus.lexis.com/search/?pdmfid=1530671&crid=f1b00c0e-b58b-41b4-af83-91725840de14&pdsearchterms=375+F.+3d+430&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=hlct%3A1%3A1&pdpsf=jur%3A1%3A14&pdqttype=and&pdquerytemplateid=&pdsf=&ecomp=24htk&earg=pdpsf&prid=d0186625-192c-4b88-b74d-c43fb20a5b3f
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the denial of his right to hire his own lawyer. Moreover, Ahmed’s appellate counsel 

advised him that he could file pro se claims on appeal in the Ohio Supreme Court. 

On March 28, 2002. Doc. 66-1, Traverse Ex. A, PageID#1332. 

On April 12, 2002, Ahmed wrote to one of his State Public Defender lawyers 

requesting that she present a claim that the trial court placed restraints on his 

funds and denied him his right to counsel of choice. Doc. 66-3, Traverse Ex. C, 

PageID#1340. On July 7, 2002, Ahmed wrote another letter complaining that his 

Public Defender lawyers had failed to present a claim that Belmont County courts 

placed restraints on his funds thereby denying him his right to counsel of choice. 

Doc. 66-4, Traverse Exhibit D, PageID#1351. 

On November 19, 2002, Ahmed was advised by an Asst. Public Defender to 

seek permission to file any issues not raised by his Ohio Public Defender in a pro se 

brief and said the issues could be raised in a motion to reopen his appeal claiming 

ineffective assistance. Doc. 66-5, Traverse Exhibit E, PageID#1359.  

Appellate counsel were to act as Ahmed’s agents. See Coleman v. Thompson, 

501 U.S. 722, 753-754 (1991). If hybrid representation was prohibited at the time, 

Appellate counsels’ advice, to Ahmed that he could raise his claims pro se, is cause 

for any default in Ahmed’s pro se presentation of the denial of his right to hire 

counsel of choice and appellate counsel was ineffective for failing to raise the claim 

themselves. Counsel’s ineffectiveness also establishes cause.  

The unique character of this issue and the unusual stresses it places on the 

normal court processes of an adversarial system allowed it to be ignored by Ahmed’s 
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advocates. Ahmed had no way to raise the denial of his right to hire his own lawyer 

except through his pro se efforts when his appointed lawyers would not do it. If 

being saddled with unwanted appointed counsel precludes being able to raise such a  

claim, this is a wrong without a remedy and is constitutionally intolerable where 

the fundamental Sixth Amendment right to hire one’s own counsel is at stake. See 

Marbury v. Madison, 5 U.S. 137 (1803). Due Process requires that there be a path to 

review of this claim. Fourteenth Amendment, U.S. Constitution. 

Prejudice has not been definitively defined. Amadeo v. Zant, 486 U.S. 214, 

221 (1988). However, it can be said with certainty that had Ahmed not been 

prevented by Judge Sargus’s orders from obtaining counsel of his choice as soon as 

he was arrested, hired counsel would have pursued Ahmed’s interest in a speedy 

trial from the start. Ahmed was persistent in his demands for a speedy trial. On at 

least nine (9) separate occasions Ahmed complained to Judge Sargus that he was 

being denied his right to a speedy trial: ECF No. 92-1, Trans., PageID#7835-7837; 

ECF No. 92-1, Letter, PageID#2514-2515; ECF No. 90-1, “Various Motions,” 

PageID#2545-2546, 2549, 2550; ECF No. 90-1, Letter, PageID#2582, 2583-2585; 

ECF No. 90-1, Letter: “Financial Matters”, PageID#2596, 2599; ECF No. 90-1, Mot., 

PageID#2674; ECF No. 92-1, Hrg. Tr., PageID#7532; ECF No. 90-2, Motions, 

PageID#2828; ECF No. 90-2, Mot., PageID#2883.  

 Prejudice is also apparent in the length of Ahmed’s pre-trial incarceration, 

and the indignities and harms he suffered while awaiting trial. Ahmed suffered 

oppressive pre-trial incarceration. He was assaulted while in the jail awaiting trial. 
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ECF No. 90-1, Letter, PageID#2532-2535, 2600 (news coverage of assault); ECF No. 

92-1, Trans., PageID#7650-7651. He is Muslim and during a religious fast, his food 

was taken away before the sun set which was when he could break his fast and eat. 

ECF No. 92-1, Trans., PageID#7523-7524, ECF No. 90-1, Letter, PageID#2548 

(food). He was in jail awaiting trial for 16 months. And he lost his apartment. ECF 

No. 90-1, Letter, PageID#2455 (eviction).  

Other critical aspects of Ahmed’s defense were lost as well. By forcing Ahmed 

to proceed with appointed counsel when he had the funds to hire his own lawyer 

and wanted to do that, time was lost to the defense and gifted to the State. All the 

while that Ahmed was trying to gain access to his funds to hire counsel, the State 

was preparing a case against him. Had Ahmed been permitted to exercise his 

constitutional right to hire counsel, he would have had lawyers pursuing his 

interests from the start, the precious preparation time lost would have been used to 

Ahmed’s benefit including mitigation preparation, and the possibility of a plea or 

negotiation for life would have been explored protecting his Eighth Amendment 

rights. There is more than a reasonable probability that the outcome of Ahmed’s 

trial would have been different if he had been allowed to hire his own lawyer. 

THE SIXTH CIRCUIT DENIAL OF A COA 

 Although the Sixth Circuit panel cited the correct standard for issuing a 

COA, it failed to apply that standard. The panel relied heavily on quotes that allow 

limited review of COA requests. Order, Page 3. The Sixth Circuit panel did not 

address the impact of Ahmed’s pro se presentation of his claim to the state courts 

but said, “even assuming that Ahmed did not procedurally default his counsel-of-
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choice claim, he still is not entitled to a COA because the district court correctly 

determined that the merit of the claim is not debatable.” Id. at 4. The panel decided 

that “[t]he trial court did not prohibit Ahmed from retaining counsel of his own 

choosing.”  Id. 

REASONS FOR GRANTING THE WRIT 

I. Certiorari Should Be Granted Because Reasonable Jurists Could Debate 

Whether Ahmed’s Pro Se Objections and Filings Preserved his Claim that 

he Was Denied His Sixth Amendment Right to Hire His Own Counsel in 

His Capital Case and Thus a COA Should Have Been Granted. 

This Court has made it clear that, “The COA inquiry . . .  is not coextensive 

with a merits analysis.” Buck v. Davis, 580 U.S. 100, 115 (2017).  “[A] prisoner 

seeking a COA need only demonstrate ‘a substantial showing’” that the district 

court erred in denying relief. Miller-El v. Cockrell, 537 U.S. 322, 327 (2003) (quoting 

Slack v. McDaniel, 529 U.S. 473, 484 (2000) and 28 U.S.C. § 2253(c)(2)). This 

“threshold inquiry” is met so long as reasonable jurists could either disagree with 

the district court’s decision or “conclude the issues presented are adequate to 

deserve encouragement to proceed further.” Id. at 327, 336. A COA is not contingent 

upon proof “that some jurists would grant the petition for habeas corpus. A claim 

can be debatable even though every jurist of reason might agree, after the COA has 

been granted and the case has received full consideration, that petitioner will not 

prevail.” Id. at 338. In short, the grant or denial of a COA is to be based on “the 

debatability of the underlying constitutional claim [or procedural issue], not the 

resolution of that debate.” Id. at 342; see also id. at 348 (Scalia, J., concurring) 

(noting that a COA is required when the district court’s denial of relief is not 
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“undebatable”). 

Like the court in Buck v. Davis, “The court below phrased its determination 

in proper terms—that jurists of reason would not debate that Buck should be denied 

relief—but it reached that conclusion only after essentially deciding the case on the 

merits.” 580 U.S. at 116 (citation omitted). 

Although the Sixth Circuit cited the debatability requirement, it merely said 

that all claims must be presented to the state courts and never addressed whether 

Ahmed’s pro se objections and filings did just that.  

The Sixth Circuit panel then moved directly to the constitutional question 

and held that “The trial court did not prohibit Ahmed from retaining counsel of his 

own choosing.”  The panel cited the fact that some lawyers met the trial court’s 

requirement that they come before the court before Ahmed could hire them. It 

observed that “The trial court met with prospective counsels, telling each of them 

that they would have access to all but twenty-thousand dollars of Ahmed’s assets 

when they filed an appearance” but failed even to consider how many were deterred 

by the requirement of an unpaid appearance. Moreover, the panel did not consider 

the other court-imposed restrictions on Ahmed’s access to his funds including the 

requirement that invoices would be reviewed by the court before or if they were 

paid. Ahmed was absolutely barred from accessing his money during the time his 

assets were frozen. After that, if he and his prospective counsel could met the 

court’s unusual requirements including requiring counsel to come before the court 
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before being hired, it was theoretically possible for him to hire someone. However, 

that did not happen.  

When Ahmed finally found private counsel who would try to represent him 

under the circumstances imposed by the court, Ahmed informed the trial court that 

he had hired counsel saying, “I've exercised my Constitutional right to select an 

attorney of my choice and have contracted him and he is present in case [sic] in the 

court, Attorney Joseph Carpino.” PageID #7647. Asserting that, due to court 

expenditures, Ahmed no longer had sufficient funds to hire counsel, Judge Sargus 

denied representation by Carpino, saying: 

Your request will be treated as a motion that you be substituted as 

counsel, and that you be substituted and that the other attorneys 

be discharged. Now, in so much as that retainer that you've 

requested cannot be paid from funds that this court has, and that 

certainly in combination with a $15,000 Selmark [sic] bill, a $1,900 

psychological bill, and any other expenses the court records don't 

disclose that type of asset, you must be treated as a court-appointed 

attorney. Under the rule of McKee vs. Harris and State vs. 
Glasgow, an appointed attorney for an indigent defendant is not to 

be selected by that indigent defendant but by the court. However, 

even if I were willing to disobey that ruling because I know you 

want this case, I couldn't. You aren't certified, and so you cannot 

participate. And the motion of January 5th to become trial counsel 

is overruled. 

Doc. 92-1, PageID#7701-7702. Here the court makes clear that Ahmed’s purported 

indigency was created by the court’s expenditures of his money. Moreover, indigent 

clients are not required to accept appointed counsel. Among their options are pro 

bono representation, contracts for future payment with willing lawyers, funding 

from family and friends, or self-representation. Indigency status is only relevant 

when the defendant requests appointed counsel. In Ohio, only appointed counsel are 
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subject to death penalty representation certification requirements. Ohio Supreme 

Court Rules for the Appointment of Counsel in Capital Cases, Section 5. In that 

same hearing the court found Ahmed’s chosen counsel in contempt because: 

You have stated that the court’s rulings shepparding the 

defendant’s funds for his defense are earmarked for wrongful 

payment. And you have repeated that the proceeding is a travesty 

of justice. You have accused the judge of prejudice. All of this is 

done as an officer of the court. 

 

ECF No. 92-1, PageID 7702. 

Reasonable jurists could debate whether Ahmed’s appellate counsel were 

ineffective for failing to raise the right to counsel of choice issue in his appeal to the 

Ohio Supreme Court. The issue was so obvious on the face of the record that the 

Ohio Supreme Court mentioned it twice in its opinion. It is also impossible to review 

the record and not be aware that Ahmed sought continuously to assert his right to 

hire counsel of choice and wrote to his appellate lawyers asking that they do so. 

There was no reason not to directly assert the claim. It is intertwined with claims 

that were raised on appeal including the denial of Ahmed’s right to self-

representation and his desire to be rid of his unwanted appointed counsel. “[I]t is 

incumbent upon appellate counsel to raise every potential ground of error that 

might result in a reversal of the defendant’s conviction or punishment.” American 

Bar Association, GUIDELINES FOR THE APPOINTMENT AND PERFORMANCE OF DEFENSE 

COUNSEL IN DEATH PENALTY CASES, Revised Edition (February 2003), 31 Hofstra 

Law Review 913, 968 (2003). Instead of raising this claim even when asked by 

Ahmed to do so, his appellate lawyers told him he should file it himself. He did and 
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the district court found his claim defaulted. 

 Reasonable jurists could also debate whether the Ohio Supreme Court’s 

recognition of the fact that there is no right to hybrid representation (counsel and 

the accused acting together) but permitting courts the discretion to allow it, is the 

same as the rule adopted in State v. Martin, 103 Ohio St.3d 385 (2004) that 

prohibited hybrid representation. The difference between the absence of a right and 

a court-imposed prohibition is a distinction many jurists would recognize. The 

question of whether the two have the same meaning (not having a right vs. being 

prohibited) is debatable based on definitions alone.  

 The concept of “availability” adopted by the district court in deciding that 

Ahmed’s “funds were always available for Petitioner to use to hire his own counsel,” 

ECF No. 156, Op. & Order, PageID#10567, is debatable. This is evidenced by other 

circumstances in which limitations and restrictions on access to fundamental rights 

resulted in making those rights unavailable. Just as the ballot box is unavailable 

when taxes or literacy tests restrict access to voting, reasonable jurists could debate 

whether Ahmed’s right to hire counsel of choice was available to him when the trial 

court took control of his money, withheld it entirely for six months, and then placed 

restrictions on Ahmed’s access to it for the remainder of the time his trial case 

pended and the initiation of his appeal was required. Reasonable jurists could 

debate whether the special burdens Judge Sargus placed on Ahmed’s ability to hire 

his own lawyer, assuming arguendo that Ahmed could ever have jumped through 

enough hoops fast enough to hire his own lawyer, actually allowed him to exercise 
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his constitutional right to hire counsel of choice. 

 Reasonable jurists could debate whether the District Court’s determination 

that Ahmed was “at all times represented by appointed counsel,” ECF No. 156, Op. 

& Order, PageID#10570, when he vociferously wanted to hire his own lawyer, 

complied with the right set out in Wheat v. United States, 486 U.S. 153 (1988) and 

the Sixth Amendment.  

The right to hire counsel of choice is well established and was well established at 

the time of Ahmed’s appeal. Wheat v. United States, 486 U.S. 153 (1988). 

Certainly, the recognition that “To force a lawyer on a defendant can only lead him 

to believe that the law contrives against him,” Faretta v. California, 422 U.S. 806, 

834 (1975), calls into question the assumption that an unwanted, appointed lawyer 

is the Sixth Amendment equivalent of a lawyer chosen and hired by the defendant.  

citing Wheat v. United States, 486 U.S. 153, 159, 108 S.Ct. 1692, 100 L.Ed.2d 140 

(1988) and Powell v. Alabama, 287 U.S. 45, 53 S.Ct. 55, 77 L.Ed. 158 (1932). “It is 

hardly necessary to say that, the right to counsel being conceded, a defendant 

should be afforded a fair opportunity to secure counsel of his own choice.” 

The impediments placed on Ahmed’s ability to hire his own lawyer were 

great.  His funds were frozen. Any lawyer he wanted to hire had to make a trip to 

the courthouse to meet with Judge Sargus. From discussion to discussion the other 

restrictions on his funds varied but the amount available was always unclear and 

the reasons ranged from requiring that Ahmed pay for the appointed counsel he did 

not want to DNA testing, to expert witnesses. This was a death penalty trial. Even 
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a pole tax of $1.50 was too great an impediment to the exercise of the constitutional 

right to vote. Harper v. Virginia Bd. of Elections, 383 U.S. 663, 668 (1965) 

 The District Court cited trial counsel’s remark at sentencing that “no other 

counsel from any other part of the State of Ohio wished to become involved in this 

case after they found out exactly what they had to deal with” (at ECF No. 92-5, at 

PAGEID 9548) as evidence that the trial court’s taking and controlling Ahmed’s 

funds was not the reason he had been unable to hire counsel. ECF No. 156, Op. & 

Order, PageID#10573-74. In fact, what the record shows is that every lawyer who 

made an effort to represent Ahmed learned that the money to pay them was in the 

court’s hands, the amount of money available was uncertain each time the court 

was asked and varied from attorney discussion to attorney discussion, that any 

lawyer hired would have to submit explanations and invoices to the court rather 

than the client, and that approval of funding was dependent on the court paying 

others first.   

II.  Certiorari Should Be Granted Because Reasonable Jurists Could Debate 

Whether The Freezing Ahmed’s Assets and the Restrictions Imposed on 

His Ability to Freely Hire His Own Lawyer Violated his Sixth Amendment 

and Fourteenth Rights and Thus a COA Should Have Issued. 

Judge Sargus placed unwarranted restrictions on Ahmed’s access to his funds 

to hire counsel and on his ability to hire counsel as guaranteed by the Sixth 

Amendment. The trial court took control of Ahmed’s money, withheld it entirely for 

six months, and then placed restrictions on Ahmed’s access to it for the remainder 

of the time his trial case pended and when the initiation of his appeal was required. 

Reasonable jurists could debate whether the special burdens Judge Sargus placed 
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on Ahmed’s ability to hire his own lawyer actually allowed him any opportunity to 

exercise his constitutional right to hire counsel of his choice. And he was not 

allowed to hire his own lawyer but was forced to trial with appointed counsel he did 

not want and required to pay for them.  

The right to hire counsel is well established and was well established at the 

time of Ahmed’s trial and appeal. Wheat v. United States, 486 U.S. 153 (1988). “It is 

hardly necessary to say that, the right to counsel being conceded, a defendant 

should be afforded a fair opportunity to secure counsel of his own choice.” Powell v. 

Alabama, 287 U.S. 45, 53 (1932). Ahmed did not get that fair opportunity. 

The trial court required proof of indigency and with held access to Ahmed’s 

funds when nothing in the law allowed either. Indigency is only relevant if the 

client seeks funding from the court. Defendants’ financial status and assets are not 

subject to court control when the defendant has not brought his financial condition 

before the court. 

The impediments placed on Ahmed’s ability to hire his own lawyer were 

great.  His funds were frozen. Any lawyer he wanted to hire had to make a trip to 

the courthouse to meet with Judge Sargus. From discussion to discussion the other 

restrictions on his funds varied but the amount available was always unclear and 

the reasons ranged from requiring that Ahmed pay for the appointed counsel he did 

not want to DNA testing, to expert witnesses. This was a death penalty trial. Even 

a pole tax of $1.50 was too great an impediment to the exercise of the constitutional 

right to vote. Harper v. Virginia Bd. of Elections, 383 U.S. 663, 668 (1965). How 
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Case: 22-3039 Document: 28-2 Filed: 11/05/2024 Page: 2 

Nos. 21 -3542/22-3039 
- 2 -

thumb. An Ohio jury convicted Ahmed of four counts of aggravated murder, for which he was 

sentenced to death. The Ohio Supreme Court affirmed Ahmed's convictions and sentence. State 

v. Ahmed, 813 N.E.2d 637,669 (Ohio 2004).

The state courts denied post-conviction relief. State v. Ahmed, No. 05-BE- I 5, 2006 WL 

3849862, at *21 (Ohio Ct. App. Dec. 28, 2006). The Ohio Supreme Court denied further review. 

State v. Ahmed, 866 N.E.2d 512 (Ohio 2007) (table). And the state courts denied Ahmed's 

application to reopen his direct appeal. See State v. Ahmed, 886 N.E.2d 870 (Ohio 2008) (table). 

In May 2008, Ahmed filed his§ 2254 petition. Over Ahmed's objections, the district court 

adopted the magistrate judge's report and recommendation and denied habeas relief. The district 

court also denied a COA. Ahmed filed a pro se notice of appeal. (Case No. 20-4153). He then 

moved to alter or amend the judgment and the district court denied relief. He appealed again, this 

time through counsel. (Case No. 21-3542). The district court then denied Ahmed's pro se motion 

to extend the time to appeal the denial of a separate post-judgment motion. In response, Ahmed 

filed another pro se notice of appeal. (Case No. 22-3039). On March 4, 2024, this court 

consolidated all three cases, dismissed the first appeal (Case No. 20-4153) as duplicative, and 

denied Ahmed's motion to proceed in forma pauperis (IFP) in the third appeal (Case No. 22-3039). 

(Case No. 22-3039, Doc. 19). The court also warned Ahmed that, unless he paid the $505 appellate 

filing fee within 30 days of that order's entry, it would dismiss Case No. 22-3039 for want of 

prosecution. (Id.). 

In the COA application now before the court, Ahmed alleges that the trial court denied him 

his right to hire counsel of his choice (ground 1) and erroneously admitted gruesome and 

inflammatory photographs during the guilt and penalty phases of trial (ground 13). 

A state prisoner must obtain a COA to appeal from the denial of § 2254 relief. To do so, 

the prisoner must make a substantial showing of the denial of a constitutional right. 28 U.S.C. 

§ 2253(c)( I )-(2). A prisoner makes a substantial showing by demonstrating that "reasonable

jurists could debate whether (or, for that matter, agree that) the petition should have been resolved 

in a different manner or that the issues presented were 'adequate to deserve encouragement to 

(3 of 7) 
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Case: 22-3039 Document: 28-2 Filed: 11/05/2024 Page: 4 

Nos. 21-3542/22-3039 
- 4 -

A petitioner must exhaust state-court remedies to obtain habeas relief. 28 U.S.C. 

§ 2254(b)(I )(A). To satisfy the exhaustion requirement, a petitioner "must have argued the claim's

factual and legal basis at each level of the state court system." Whitman v. Gray, 103 F.4th 1235, 

1238 (6th Cir. 2024). Ahmed argues that he exhausted this claim. 

However, even assuming that Ahmed did not procedurally default his counsel-of-choice 

claim, he still is not entitled to a COA because the district court correctly determined that the merit 

of the claim is not debatable. The Sixth Amendment guarantees a criminal defendant the right to 

counsel. United States v. Gonzalez-Lopez, 548 U.S. 140, 144 (2006). "[A]n element of this right 

is the right of a defendant who does not require appointed counsel to choose who will represent 

him." Id. (citing Wheat v. United States, 486 U.S. 153, 159 ( 1988)). However, "[t]he central 

teaching of Wheat is that a criminal defendant's right to counsel of his choosing is not unlimited." 

Jones v. Bradshaw, 46 F.4th 459, 475 (6th Cir. 2022). This court has recognized that the right to 

counsel of one's choosing can be balanced against public interest, fairness. and the trial cowt's 

schedule. See id. at 475-76 (citing Gonzalez-Lopez, 548 U.S. at 152). 

The trial court did not prohibit Ahmed from retaining counsel of his own choosing. From 

the outset, Ahmed availed himself of appointed counsel and resisted the trial court's efforts to 

determine his financial assets to determine indigency. Then, Ahmed simply did not retain counsel 

as he said he would. The trial court met with prospective counsels, telling each of them that they 

would have access to all but twenty-thousand dollars of Ahmed's assets when they filed an 

appearance. None did, with at least one declining representation because Ahmed would not waive 

his right to a speedy trial. The trial court engaged in this process to ensure that Ahmed's assets 

would be spent on his criminal defense. Reasonable jurists would not find the district court's 

decision debatable or wrong. 

Ground 13: The trial court erroneously admitted gruesome and inflammatory photographs. 

Ahmed argues that the trial court's admission of the prosecution's photographs and 

videotape from the crime scene and certain autopsy slides during the guilt and penalty phases 

denied him a fair trial. The Warden responds that the district court properly denied habeas relief. 

(5 of 7) 
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