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Anited States Court of Appeals
for the FFifth Civcuit

United States Court of Appeals
Fifth Circuit

FILED

No. 24-10132 October 16, 2024
Summary Calendar
Lyle W. Cayce
Clerk

UNITED STATES OF AMERICA,
Plaintiff— Appellee,
Versus
MARK ALLEN HAYDEN,

Defendant— Appellant.

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 5:23-CR-80-1

Before HAYNES, HIGGINSON, and DoUGLAS, Circust Judges.

PER CURIAM:"

Mark Allen Hayden pleaded guilty to possession of a firearm by a
convicted felon, in violation of 18 U.S.C. §§ 922(g)(1), 924(a)(8), and was
sentenced to an above-guidelines term of 72 months of imprisonment and

three years of supervised release. On appeal, Hayden challenges the district

" This opinion is not designated for publication. See 5TH CIR. R. 47.5.
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No. 24-10132

court’s application of an enhanced base offense level of 20 pursuant to
U.S.S.G. § 2K2.1(a)(4)(A), and the facial constitutionality of § 922(g)(1).

Because Hayden did not preserve either of his challenges, our review
is limited to plain error. See Puckett v. United States, 556 U.S. 129,135 (2009).
To show plain error, Hayden must show the forfeited error is clear or obvious
and affects his substantial rights. See id. If Hayden makes such a showing,
this court has the discretion to correct the error but should do so only if it
“seriously affects the fairness, integrity or public reputation of judicial

proceedings.” Id. (internal quotation marks, citation, and brackets omitted).

Hayden’s base offense level was enhanced because his 2001
conviction for Texas robbery was classified as a crime of violence for the
purposes of § 2K2.1(a)(4)(A). The state indictment indicates that Hayden
was convicted of robbery-by-threat, which satisfies the relevant definition.
See United States v. Garrett, 24 F.4th 485, 491 (5th Cir. 2022). Hayden has

not shown any error, let alone a clear or obvious one.

Hayden also concedes that his argument §922(g)(1) is
unconstitutional is foreclosed on plain error review. Unisted States v. Jones,
88 F.4th 571, 573-74 (5th Cir. 2023), cert. denied, 144 S. Ct. 1081 (2024).

Accordingly, the district court’s judgment is AFFIRMED.
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Case 5:23-cr-00080-H-BQ Document 35 Filed 02/01/24 Page 5 of 8 PagelD 121

AO 245B (Rev. TXN 9/19) Judgment in a Criminal Case Judgment -- Page 5 of 8
DEFENDANT: MARK ALLEN HAYDEN
CASE NUMBER: 5:23-CR-00080-H-BQ(1)

SPECIAL CONDITIONS OF SUPERVISION

1. The defendant shall participate in an outpatient program approved by the probation officer for
treatment of narcotic, drug, or alcohol dependency that will include testing for the detection of
substance use, abstaining from the use of alcohol and all other intoxicants during and after
completion of treatment, and contributing to the costs of services rendered (copayment) at the
rate of at least $25.00 per month.

2. The defendant shall participate in outpatient mental health treatment services as directed by the
probation officer until successfully discharged. These services may include medications
prescribed by a licensed physician. The defendant shall contribute to the costs of services
rendered (copayment) at a rate of at least $25.00 per month.
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AO 245B (Rev. TXN 9/19) Judgment in a Criminal Case Judgment -- Page 6 of 8
DEFENDANT: MARK ALLEN HAYDEN
CASE NUMBER: 5:23-CR-00080-H-BQ(1)

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments page.

Assessment Restitution Fine AVAA Assessment* JVTA Assessment**
TOTALS $100.00 $.00 $.00 $.00 $.00
[] The determination of restitution is deferred until An Amended Judgment in a Criminal Case (A0245C) will be entered

after such determination.
[0 The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment. However, pursuant to 18
U.S.C. § 3664(i), all nonfederal victims must be paid before the United States is paid.

Restitution amount ordered pursuant to plea agreement $

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before
the fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on the schedule of
payments page may be subject to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

[J  The court determined that the defendant does not have the ability to pay interest and it is ordered that:
[] the interest requirement is waived for the ] fine [] restitution

0O

[] the interest requirement for the [] fine [] restitution is modified as follows:

* Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, Pub. L. No. 115-299.

** Justice for Victims of Trafficking Act of 2015, Pub. L. No. 114-22

*** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on or after
September 13, 1994, but before April 23, 1996.
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AO 245B (Rev. TXN 9/19) Judgment in a Criminal Case Judgment -- Page 7 of 8
DEFENDANT: MARK ALLEN HAYDEN
CASE NUMBER: 5:23-CR-00080-H-BQ(1)

SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:

A [] Lump sum payments of § due immediately, balance due
[] not later than ,or
[J inaccordance O C O D, O E,or ] Fbelow;or
B[] Payment to begin immediately (may be combined with O ¢C ] D,or ] Fbelow); or
C [] Paymentinequal (e.g., weekly, monthly, quarterly) installments of $ over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after the date of this judgment; or
D [] Paymentin equal 20 (e.g., weekly, monthly, quarterly) installments of § over a period of
(e.g., months or years), to commence (e.g., 30 or 60 days) after release from imprisonment

to a term of supervision; or

E [ Payment during the term of supervised release will commence within (e.g., 30 or 60 days) after release
from imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that
time; or

F X] Special instructions regarding the payment of criminal monetary penalties:

It is ordered that the Defendant shall pay to the United States a special assessment of $100.00 for Count 1, which
shall be due immediately. Said special assessment shall be paid to the Clerk, U.S. District Court.

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is
due during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’
Inmate Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.
O Joint and Several

See above for Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and
Several Amount, and corresponding payee, if appropriate.

The defendant shall pay the cost of prosecution.
The defendant shall pay the following court cost(s):

goo

The defendant shall forfeit the defendant’s interest in the following property to the United States:

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA
assessment, (5) fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs,
including cost of prosecution and court costs.
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AO 245B (Rev. TXN 9/19) Judgment in a Criminal Case Judgment -- Page 8 of 8
DEFENDANT: MARK ALLEN HAYDEN
CASE NUMBER: 5:23-CR-00080-H-BQ(1)

FORFEITED PROPERTY

Pursuant to 18 U.S.C. § 924(d) and 28 U.S.C. § 2461(c) and the Preliminary Order of Forfeiture (Dkt. #27)
filed 11/8/23, it is hereby ordered that defendant’s interest in the following property is condemned and forfeited
to the United States: Specifically, a Kel-Tec, model P3AT, .380-caliber pistol, Serial No. H3Y83, and any
ammunition recovered with the firearm.
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