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The court of criminal appeals has also considered whether the
constitutional protection “would be effectively undermined”
if the issue was not cognizable in a pretrial habeas proceeding.
[/d. In holding a claim involving double jeopardy is cognizable
in a pretrial habeas proceeding, the court of criminal appeals
explained that “the guarantee against double jeopardy assures
an individual that, among other things, he will not be
forced, with certain exceptions, to endure the personal strain,
public embarrassment, and expense of a criminal trial more
than once for the same offense.” Ex parte Robinson, 641
S.W.2d 552, 554 (Tex. Crim. App. 1982). The guarantee
*710 against double jeopardy “thus protects interests wholly
unrelated to the propriety of any subsequent conviction”
and “would be significantly undermined by postponement
of review until after conviction.” /d. (citing United States v.
Hollywood Motor Car Co., 458 U.S. 263, 102 S.Ct. 3081, 73
L.Ed.2d 754 (1982)). Similarly, the court of criminal appeals
has allowed pretrial writs to assert constitutional protections
with respect to bail. Ex parte Weise, 55 S.W.3d at 619-20.

In contrast, the court of criminal appeals has disallowed the
use of a pretrial writ to assert “constitutional rights to a speedy
trial, challenge a denial of a pretrial motion to suppress, or
make a collateral estoppel claim that does not allege a double
jeopardy violation.” /d. at 620. The court reasoned “[t]hese
issues are better addressed by a post-conviction appeal.” /d.

Additionally, the court of criminal appeals has stated that
“pretrial habeas is generally unavailable ‘when the resolution
of a claim may be aided by the development of a record at
trial.” ” Ex parte Ingram, 533 S.W.3d at 892 (quoting Ex
parte Doster, 303 S.W.3d at 724). According to the court,
the “only recognized exception to the general prohibition
against record development on pretrial habeas is when the
constitutional right at issue includes a right to avoid trial, such
as the constitutional protection against double jeopardy.” /d.

Recently, in Ex parte Dominguez Ortiz, 2023 WL 1424651, at
*1, we considered whether a noncitizen, who was arrested for
trespassing on private property pursuant to OLS and charged
with criminal trespass, had brought a cognizable pretrial
habeas claim. The appellant had been released on bond and
then removed from the United States. /d. He filed a pretrial
application for writ of habeas corpus, seeking dismissal of his
criminal trespass charge because of purported violations of
his due process right under the Fifth Amendment and his right
to counsel under the Sixth Amendment. /d. He argued (1) the
State had taken an active role in facilitating his expulsion or
deportation, and (2) because of his removal, he was unable to
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prepare or return to his in-person trial setting without federal
authorization. /d. Importantly, Dominguez Ortiz did not assert
a selective-prosecution claim under the Constitution's Equal
Protection Clause or the Texas Constitution's Equal Rights
Amendment.

In holding that the appellant's pretrial habeas claim was
not cognizable, we reasoned that his claims were “
applied challenges with unresolved factual matters” that

as-

would be aided by development of a record. /d. at *6.
While we recognized the court of criminal appeals had
“allowed exceptions for as-applied claims to be asserted in
pretrial habeas writs,” we emphasized it did so when “the
resolution of the claim in the applicant's favor would result
in ‘immediate release’ ” and when “the constitutional right at
issue include[d] a right to avoid trial.” /d. (quoting Ex parte
Ingram, 533 S.W.3d at 892). In looking at these exceptions for
as-applied claims, we concluded further factual development
of the record was necessary before we could determine
whether resolution of the appellant's claim would result in the
appellant's immediate release. See id. “[E]ven as to remedy,
further record development may be necessary, and a tailored
remedy may show habeas relief to be improper.” /d. We noted
that “[r]ecord development with a pretrial writ, nevertheless,
may be appropriate when ‘the particular constitutional right
at issue ... is the type that would be effectively undermined
if not vindicated prior to trial.” ” /d. at *6 (quoting Ex parte
Perry, 483 S.W.3d 884, 896 (Tex. Crim. App. 2016) (plurality
op.)). *711 However, we concluded that the appellant's
right to counsel claim under the Sixth Amendment could “be
vindicated after trial,” and that his due process claim under the
Fifth Amendment ““is not a type of claim that is ‘effectively
undermined if not vindicated prior to trial’ because the right to
prepare for trial does not encompass a right to avoid trial.” /d.
at *7 (quoting Ex parte Perry, 483 S.W.3d at 896). Finally, we
concluded judicial economy considerations did not weigh in
favor of determining the appellant's pretrial habeas claim was
cognizable because the “aid of further factual development to
resolving appellant's claims suggests judicial economy will
benefit our refusal to consider appellant's claims on pretrial
habeas.” /d. at *8. We thus held the appellant's pretrial habeas
claim was not cognizable.

Our holding in Ex parte Dominguez Ortiz rested on
“important facts [being] in dispute or undeveloped.” See id.
at *4. Here, however, the facts are undisputed. The testimony
was consistent that the State, for purposes of OLS, had
not built detention centers to hold females. DPS, through
Captain Betancourt's guidance email, had instructed state
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troopers arresting individuals for criminal trespass as part of
OLS to not arrest any women. Captain Betancourt testified
“guidance” to him meant “a set of rules or set of expectations
that should be adhered to or that need to be adhered to.” He
testified he expected the state troopers working under him to
follow his guidance. Further, the statistics provided showed
that 4,076 people had been arrested for misdemeanor offenses
with respect to OLS and not a single person arrested was
female. Similarly, the statistics showed that 470 individuals
had been arrested in Maverick County (the county in which
Aparicio was arrested) for misdemeanor offenses with respect
to OLS; none of the individuals arrested was a woman.
Finally, every state trooper who testified was consistent in
explaining that he had arrested men for criminal trespass but
had never arrested a woman for the same offense. These state
troopers consistently explained that they did not arrest women
for criminal trespass because the detention facilities modified
for purposes of OLS did not hold females. Thus, this record is
fully developed and undisputed with regard to the practice of
not arresting women for the offense of criminal trespass with
respect to OLS.

Further, we note that Aparicio's constitutional right to equal
protection would be effectively undermined if not vindicated
before trial. See Ex parte Weise, 55 S.W.3d at 619-20
(considering whether the constitutional protection “would be
effectively undermined” if the issue was not cognizable in
a pretrial habeas proceeding). “[A] conviction is void under
the Equal Protection Clause if the prosecutor deliberately
charged the defendant on account of his race” or other
prohibited classification like gender. Vasquez v. Hillery, 474
U.S. 254, 264, 106 S.Ct. 617, 88 L.Ed.2d 598 (1986);
see Lovill, 287 S.W.3d at 81 (applying Vasquez in context
of gender discrimination). Thus, if Aparicio's selective-
prosecution claim on the basis of equal protection has merit,
any conviction resulting from a trial would be void, and
he would be entitled to release. See Vasquez, 474 U.S. at
264, 106 S.Ct. 617; Lovill, 287 S.W.3d at 81; see also In
re Aiken Cnty., 725 F.3d 255, 264 n.7 (D.C. Cir. 2013)
(“If the Executive selectively prosecutes someone based on
impermissible considerations, the equal protection remedy
is to dismiss the prosecution[.]”) (Kavanaugh, J.). In this
manner, Aparicio's selective-prosecution claim is similar to a
double-jeopardy claim. Like a double jeopardy claim, when a
selective-prosecution claim is established, prosecution itself
is *712 forbidden. See Ex parte Perry, 483 S.W.3d at 896
(explaining a defendant with a valid double jeopardy claim
should not “[be] forced to endure a trial”); /n re Aiken Cnty.,
725 F.3d at 264 n.7 (noting that remedy in equal protection
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selective prosecution claim is to dismiss the prosecution); cf’
Ex parte Boetscher, 812 S.W.2d 600, 604 (Tex. Crim. App.
1991) (dismissing indictment after sustaining pretrial habeas
applicant's equal protection claim). Additionally, as any
resulting conviction would be void, allowing pretrial writs
on selective-prosecution claims would also serve judicial
efficiency by avoiding entry of void judgments. See Vasquez,
474 U.S. at 264, 106 S.Ct. 617; In re Aiken, 725 F.3d at 264.
n.7.

Judicial economy will also be served for other reasons.
Resolution of Aparicio's pretrial habeas claim will not be
aided by the development of a record at trial. See Ex parte
Ingram, 533 S.W.3d at 892 (explaining that pretrial habeas
is generally unavailable when the resolution of a claim may
be aided by the development of a record at trial). In his
pretrial habeas claim, Aparicio argues he was discriminated
against on the basis of sex in violation of his equal protection
rights under both the United States and Texas Constitutions.
In doing so, he brings a claim of selective prosecution, arguing
that the criminal trespass statute was applied selectively
against men as opposed to women in violation of his
constitutional rights. “[A] selective-prosecution claim is not
a defense on the merits to the criminal charge, but an
independent assertion that the prosecutor has brought the
charge for reasons forbidden by the Constitution.” Armstrong,
517 U.S. at 463, 116 S.Ct. 1480. Thus, whether Aparicio is,
in fact, guilty of criminal trespass is irrelevant to his pretrial
habeas claim, and the development of a record at trial will
not aid the determination of his claim. See id. Accordingly,
Aparicio's selective-prosecution claim is distinct from an as-
applied challenge to a statute, which the court of criminal
appeals has held is not cognizable in a pretrial writ. See
Ex parte Ellis, 309 S.W.3d 71, 79 (Tex. Crim. App. 2010).
Unlike a claim bringing an as-applied challenge to a statute,
the merits of Aparicio's criminal prosecution are irrelevant to
his selective-prosecution claim. See Armstrong, 517 U.S. at
463, 116 S.Ct. 1480. Thus, even though Aparicio's selective-
prosecution claim required development of a record, his claim
is more appropriate in a pretrial setting from a standpoint of
judicial efficiency.

Indeed, we note the court of criminal appeals has allowed
claims to be brought through pretrial habeas even though
those claims give rise to evidentiary records. See Ex parte
Perry, 483 S.W.3d at 902; Ex parte Nuncio, 662 S.W.3d
903, 920 (Tex. Crim. App. 2022). For example, an applicant
bringing an overbreadth facial challenge to a statute “must
demonstrate from its text and from actual fact ‘that a
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substantial number of instances exist in which the Law cannot
be applied constitutionally.” ” Ex parte Perry, 483 S.W.3d
at 902 (quoting N.Y. State Club Ass'n v. City of New York,
487 U.S. 1, 14, 108 S.Ct. 2225, 101 L.Ed.2d 1 (1988))
(emphasis added); see also N.Y. State Club Ass'n, 487 U.S. at
14, 108 S.Ct. 2225 (explaining it could not hold the statute
was substantially overbroad because “no record was made”
to demonstrate assertion that substantial number of instances
exist in which statute could not be applied constitutionally).
Despite the need to develop a record, the court of criminal
appeals has held facial overbreadth challenges to statutes
are cognizable in a pretrial habeas. See Ex parte Perry, 483
S.W.3d at 902; Ex parte Nuncio, 662 S.W.3d at 920.

*713 Finally, we note that Aparicio's selective-prosecution

claim is also similar to another claim that the court of
criminal appeals has determined defendants can raise in a
pretrial writ: a facial vagueness challenge to a statute. See
Ex parte Nuncio, 662 S.W.3d at 914, 921; see also Ex
parte Jarreau, 623 S.W.3d 468, 471-72 (Tex. App.—San
Antonio 2020, pet. ref'd). Like a selective-prosecution claim,
a defendant bringing a vagueness challenge may argue that
a statute's vagueness has impermissibly resulted in selective
enforcement. See State v. Gambling Device, 859 S.W.2d
519, 524-25 (Tex. App.—Houston [lst Dist.] 1993, writ
denied). Such a statute is unconstitutionally vague when it
“encourages arbitrary enforcement” by “fail[ing] to provide
reasonably clear guidelines, thereby giving enforcement
officials unbounded discretion to apply the law selectively.”
Id. at 525. If a vagueness challenge asserting selective
enforcement by law enforcement can be brought in a pretrial
writ, we see no principled reason to deny pretrial habeas
to an applicant like Aparicio who alleges actual selective
enforcement of a statute under clear, but unconstitutional
guidelines.

For the above reasons, we conclude Aparicio's selective-
prosecution claim on the basis of equal protection is the type
of claim “in which the protection of the applicant's substantive
rights or the conservation of judicial resources would be better
served by interlocutory review.” Ex parte Ingram, 533 S.W.3d
at 891-92. Having determined Aparicio's claim is cognizable,
we now consider the merits of his appeal.

B. Aparicio's Burden
As noted, to establish a prima facie case of selective
prosecution, Aparicio must show “the prosecutorial policy
had a discriminatory effect and that it was motivated by a
discriminatory purpose.” Armstrong, 517 U.S. at 465, 116
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S.Ct. 1480 (quoting Wayte, 470 U.S. at 608, 105 S.Ct.
1524). To establish a discriminatory effect in a case based
on gender discrimination, Aparicio had to show similarly
situated individuals of the opposite sex were not prosecuted
for the same conduct. See id. (stating standard with respect
to race discrimination); Robles, 585 S.W.3d at 597 (applying
Armstrong standard to gender discrimination). Aparicio met
this burden. As noted, the undisputed evidence at the habeas
hearing showed that Aparicio was found with a group of
men and women and that the women were not charged
with criminal trespass while the men were so charged. The
evidence was also undisputed that state troopers in Maverick
County have been routinely charging men with criminal
trespass as part of OLS and not charging women found in the
exact same circumstances. We therefore hold that Aparicio
has shown a discriminatory effect.

To demonstrate that the prosecution was motivated by
a discriminatory purpose, Aparicio had to show that the
State's selection of him for prosecution was based on an
impermissible consideration like gender. See Wayte, 470
U.S. at 610, 105 S.Ct. 1524; Lovill, 287 S.W.3d at 79. «
‘Discriminatory purpose’ ... implies that the decisionmaker ...
selected or reaffirmed a particular course of action af least in
part ‘because of,” not merely ‘in spite of,’ its adverse effects
upon an identifiable group.” Wayte, 470 U.S. at 610, 105 S.Ct.
1524 (emphasis added) (quoting Personnel Administrator v.
Feeney, 442 U.S. 256, 279, 99 S.Ct. 2282, 60 L.Ed.2d 870
(1979)).

Rarely can it be said that a legislature or administrative
body operating under a broad mandate made a decision
motivated solely by a single concern, or even that a
particular purpose was the “dominant” or “primary” one. In
fact, it is because legislators and administrators *714 are
properly concerned with balancing numerous competing
considerations that courts refrain from reviewing the merits
of their decisions, absent a showing of arbitrariness or
irrationality. But racial discrimination is not just another
competing consideration. When there is a proof that a
discriminatory purpose has been a motivating factor in the
decision, this judicial deference is no longer justified.
Village of Arlington Heights v. Metro. Hous. Dev. Corp.,
429 U.S. 252, 265-66, 97 S.Ct. 555, 50 L.Ed.2d 450 (1977)
(emphasis added).

The evidence was undisputed in this case that the decision
to prosecute Aparicio, and not the women found allegedly
trespassing with him on private property, was motivated
by his sex. The trooper who arrested Aparicio testified he
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did not arrest the women found with Aparicio because the
detention facility erected pursuant to OLS would not hold
women. The trooper's testimony was consistent with the other
troopers who testified. As part of OLS, they did not arrest
women for criminal trespassing because the detention facility
would not hold women. Their testimony was consistent that
although they could have contacted the county jail in which
the women were found, which they admitted did hold women
(at least in some circumstances), they did not contact the
county jail and instead released the women to border patrol.
The record showed their actions were consistent with Captain
Betancourt's email, which included instructions not to arrest
women for criminal trespassing. As noted, the record is clear
that Captain Betancourt's guidance email was followed in
practice: as part of OLS, 4,076 people had been arrested for
misdemeanor offenses and not a single individual arrested
was a woman. In Maverick County, specifically, 470 people
had been arrested for misdemeanor offense as part of OLS.
None of these 470 people was a woman. We hold Aparicio has
met his burden of showing that his gender was a motivating
factor in his arrest.

In so holding, we find the following arguments made by
the State unpersuasive. First, the State contends it has not
discriminated against men because all “violators were taken
into custody.” According to the State, “[flemale offenders
were released by Texas law enforcement, but they were
released to the custody of federal law enforcement so that they
could be charged under that particular system.” However, that
the women were released to federal immigration authorities
does not mean that the State treated men and women equally.
The men charged face time served in jail under state law; the
women do not. See Tex. Penal Code §§ 12.50(a), 30.05(a);
Tex. Gov't Code § 418.014.

Second, the State argues Aparicio has not met his burden
because the record shows that some males were not arrested
pursuant to OLS and, like the women, were released to border
patrol. In particular, the State emphasizes that men over sixty
years of age, underaged males, and males accompanied by
minor children were not arrested and charged pursuant to
OLS. Thus, according to the State, other factors besides sex
were used to classify individuals pursuant to OLS, including
age and family units. However, as noted previously, to state
his prima facie claim, Aparicio need only show that the State's
policy was motivated by an unjustifiable standard. See Wayte,
470 U.S. at 608, 105 S.Ct. 1524. Here, regardless of whether
the State also discriminated on the basis of age, minority,
or family unit, Aparicio has shown that the State expressly
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discriminated on the basis of sex. With this record, he has
met his burden of showing a prima facie case. See id.; *715
Miss. Univ. for Women v. Hogan, 458 U.S. 718, 723, 102
S.Ct. 3331, 73 L.Ed.2d 1090 (1982) (“Because the challenged
policy expressly discriminates among applicants on the basis
of gender, it is subject to scrutiny under the Equal Protection
Clause of the Fourteenth Amendment.”); see also Bostock
v. Clayton Cnty., — U.S. ——, 140 S. Ct. 1731, 1748,
207 L.Ed.2d 218 (2020) (refuting mistaken premise that Title
VII, which has similar language to the Texas Equal Rights
Amendment, “applie[s] only when sex is the sole or primary
reason for an employer's challenged adverse employment
action”).

Finally, we note that the trial court, on the record, based
its decision in denying Aparicio's habeas claim on the
fact that the State “could” still charge the women with
criminal trespass, explaining that the statute of limitations
had not yet passed. The trial court then stated it did not
“think there [was] a chance” the State would prosecute the
women, but emphasized the possibility the State could still
charge the women in question. We find the trial court's
reasoning unpersuasive. First, the record is clear the State
has no intention of prosecuting the women found allegedly
trespassing as part of OLS. The troopers testified that they
had not recorded any identifying information in their reports
about the women in question and had merely released the
women to border patrol. Second, that the State could possibly
in the future prosecute these women is irrelevant to Aparicio's
gender discrimination claim. The State has already treated
Aparicio differently from similarly situated women on the
basis of his sex by arresting and charging him. See Gonzales
v. Police Dep't, 901 F.2d 758, 762 (9th Cir. 1990) (“Curative
measures simply do not tend to prove that a prior violation
did not occur.”); Rich v. Martin Marietta Corp., 522 F.2d
333, 346 (10th Cir. 1975) (explaining that conduct after the
filing of charges “does not constitute cogent evidence of lack
of prefiling discrimination” and if “taken into account at all,
it might tend to show the existence of prior discrimination
and an effort to repair the harm after discovery”). Finally,
the trial court's reasoning in this case would eviscerate equal
protection rights. When impermissibly discriminating against
one group in violation of the Constitution, the State could
always justify itself by claiming that it might hypothetically,
in the future, treat the rest of the population the same way. This
slippery slope could lead to, for example, the State choosing
to prosecute only non-Caucasian people for certain crimes
while at the same time justifying its actions by arguing it could
possibly, in the future, also prosecute Caucasian people. We



Ex parte Aparicio, 672 S.W.3d 696 (2023)

have found no case that follows this reasoning and decline to
do so. We therefore hold Aparicio met his burden of showing
a prima facie case of discriminatory effect and discriminatory
purpose. See Armstrong, 517 U.S. at 465, 116 S.Ct. 1480
(quoting Wayte, 470 U.S. at 608, 105 S.Ct. 1524).

C. State's Burden

As Aparicio met his burden of showing a prima facie claim for
selective prosecution on the basis of gender discrimination,
the burden shifts to the State to justify the discriminatory
treatment. See Ex parte Quintana, 346 S.W.3d at 685; Lovill,
287 S.W.3d at 79. With regard to Aparicio's federal equal
protection claim on the basis of gender discrimination, the
State's discriminatory conduct is subject to intermediate
scrutiny. See Clark, 486 U.S. at 461, 108 S.Ct. 1910; Casarez,
913 S.W.2d at 493. Thus, the State must demonstrate that
the discriminatory classification is substantially related to an
important governmental interest. See Clark, 486 U.S. at 461,
108 S.Ct. 1910; Casarez, 913 S.W.2d at 493.

*716 With regard to Aparicio's equal protection claim under
the Texas Constitution, the State's discriminatory conduct
is subject to strict scrutiny. See Bell, 95 S.W.3d at 257
(explaining that the Equal Rights Amendment to the Texas
Constitution was “designed expressly to provide protection
which supplements the federal guarantees of equal treatment™
and specifies “sex, race, color, creed, or national origin”
as protected classes). Under that standard, “the challenged
action cannot stand unless it is narrowly tailored to serve a
compelling governmental interest.” /n re Dean, 393 S.W.3d
741, 749 (Tex. 2012) (quoting Bell, 95 S.W.3d at 257).

Footnotes
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In its brief, the State argues “the emergency situation on
Texas's southern border” justifies its discriminatory actions.
However, it is clear from the record that the trial court
never reached the merits of this issue. The trial court stated
on the record that it had determined Aparicio had not met
his prima facie burden. Thus, the State was not required
at the hearing to justify its discriminatory actions. As the
trial court has not had an opportunity to determine whether
the State's discriminatory classification was justified under
intermediate scrutiny (Aparicio's federal claim) and strict
scrutiny (Aparicio's state claim), we reverse the trial court's
denial of Aparicio's petition for writ of habeas corpus and
remand the cause to the trial court. See Lovill, 287 S.W.3d
at 82. On remand, the trial court should require the State to
respond to both federal and state selective-prosecution claims
on the basis of equal protection, and the trial court should
make specific findings of fact and conclusions of law setting
out its rulings on whether the State meets its burden of proof
to justify its discriminatory treatment of Aparicio. See id.

Conclusion

Because the trial court erred in finding that Aparicio did not
meet his prima facie burden, we reverse the trial court's order
denying Aparicio's petition for writ of habeas corpus and
remand the cause to the trial court for further proceedings
consistent with this opinion. See id. at 82-83.

All Citations

672 S.W.3d 696

1 The Honorable Paul Canales presided over the hearing on Luis Alfredo Aparicio's application for writ of habeas corpus.
The Honorable Mark R. Luitjen signed the order denying relief on Aparicio's application.

2 Aparicio is going through the asylum process and asserts he is lawfully present in the United States.

3 We have found no case on point where the Texas Court of Criminal Appeals has addressed whether a pretrial habeas
claim like the one brought by Aparicio is cognizable. We note that the El Paso Court of Appeals has addressed the merits
of an interlocutory appeal from the denial of a pretrial writ of habeas corpus raising the issue of selective-prosecution
claim under the Equal Protection Clause. See Ex parte Quintana, 346 S.W.3d 681, 685-86 (Tex. App.—El Paso 2009,
pet. refd). The court, however, did not explain why it determined the claim was cognizable. See id.
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REPORTER'S RECORD
AMENDED VOLUME 2 OF 2 VOLUMES

TRIAL COURT CAUSE NO. 3976 t EILEI(D)II:N/)\PPEALS
APPELLATE COURT CASE NO. 04—22—0@S@A%@A NG TEXAS
02/14/2024 3:22:03 PM
EX PARTE ) TOMMY STOLHANDSKE
LUIS ALFREDO APARICIO ) Clerk

WRIT OF HABEAS CORPUS HEARING

On the 8th day of August, 2022, the following
proceedings came on to be held in the above-titled and
numbered cause before the Honorable Paul Canales,
Visiting Judge, held in Maverick County, Texas.

Proceedings reported by computerized stenotype

method.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pet. App. B6a

JOEL A. BETANCOURT,
having been first duly sworn, testified as follows:
DIRECT EXAMINATION

BY MR. KELLER:

0 Good afternoon, Captain Betancourt.
A Yes, sir.
THE COURT: Let me warn you about making a
bunch noise with that microphone. The court reporter is

not going to be happy.
MR. KELLER: Understood, Your Honor.

0. (BY MR. KELLER) Captain Betancourt, I'm just
going to ask you a series of mostly yes or no questions,
and I will try to get you out of here as quick as
possible.

A Thank you.

Q In your role —-- you are a captain with DPS,
correct?

A Yes.

Q And in your role at DPS, you were involved with
Operation Lone Star?

A Yes, sir.

Q In fact, you met with Maverick County officials
to talk about implementing Operation Lone Star?

A Yes, sir.

0 And you've given presentations to ranch owners
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about the progress of Operation Lone Star?

A Yes, sir.
o) I want to talk a little Dbit more about your
role first. I Jjust want to get some specifics about

Operation Lone Star itself.
In March 2021, Governor Abbot directed DPS

to 2aunge Operation Lone Star, correct?

A Correct.

Q And part of the reason he did that is because
of increased crossings from Mexico into Texas?

A That's correct.

0 And one of the purposes of Operation Lone Star
was to deter this unauthorized migration?

A Correct.

0 And Operation Lone Star tries to deter

individuals through prosecuting people for various

crimes?
A That's one way, yes, sir.
Q So they prosecute people for human smuggling?
A Yes, sir.
0 And they prosecute them for misdemeanor

trespass?
A Correct.
o) Many counties at or near the border are

involved with Operation Lone Star, correct?
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A Yes, sir.

Q Maverick County? Is that a yes?
A Yes, sir.

Q Kinney County?

A Correct.

0 Valverde County?

A Correct.

o) Webb County?

A Correct.

o) And Jim Hogg Count y?

A Correct.

o) And, in fact, the governor has declared a state

of disaster in each of those five counties, correct?

A Yes.

Q Hundreds of individuals have been prosecuted
for misdemeanor trespass as part of Operation Lone Star,

correct?

A Yes, sir.

Q Thousands even?

A Correct.

0 Now, we discussed DPS was chosen to initiate
Operation Lone Star. It has lead role in deciding what

resources to use for Operation Lone Star?
A I'm sorry, say that one more time.

Q Does DPS have a role on deciding what resources
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to employ for purposes of Operation Lone Star?

A Yes, sir.

Q It also has a lead role in deciding where to
employ those resources, correct?

A That 1is correct.

o) So I want to get back to your specific role.
What exactly 1s your role with Operation Lone Star?

A So I oversee a district which encompasses nine
counties for DPS. And my role is a district commander
or captain where we plan, strategize, you know, and
conduct, you know -- decisions or make decisions for me,
from a perspective which relates to the prosecutor's
office, our role in the operations, and as a role of the
Texas Military Department.

Q Got 1it. So you are involved in meetings with
the prosecutor to plan how Operation Lone Star is going
to implement 1t?

A Yes, sir.

o) And you strategize with prosecutors to

determine how they are going to executed their plan?

A Yes, sir.

o) When did you start working with Operation Lone
Star?

A From the inception, March 21st, I believe it

was.
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o) And that's March 21st, 202172
A Yes, sir.
Q Okay. As part of your role, as I mentioned,

you met with Maverick County officials right around the
same time those officials lounged Operation Lone Star in

Maverick County, correct?

A We might have met before the launch of
Operation Lone Star Jjust to see -- to get a close look
at what the office encompasses. You know, get a feeling

of how big the staff is and things 1like that, yes, sir.
0 And that took place about March 2021, correct?

I'm sorry, March 20227

A I don't remember when we met or we met several
times. I don't remember the month, though.
Q But you said it was right around the same time

Maverick County started Operation Lone Star-?

A Probably before.

0 A little before?

A Yes, sir.

Q And so on one meeting in particular, the
sheriff was there. Have you had a meeting with the

sheriff from Maverick County?
A Yes, sir.
Q You said you met with members of the

prosecutor's office?
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A Correct.
0 And also the county Jjudge?
A Correct.

MR. KELLER: Your Honor, I would like to
show the witness what's been marked as Exhibit 3.

THE COURT: Do you wish to approach, 1is
that what you're saying?

MR. KELLER: Yes. Sorry, that was an
unarticulate way of saying that.

I'm sorry I misspoke. It's Exhibit 13.

THE COURT: Defense Exhibit 137

MR. KELLER: Correct, Your Honor.

Q. (BY MR. KELLER) Captain Betancourt, do you
recognize an email that starts at the bottom of the
second page sent by you in August?

A Yes, sir.

o) And it starts with the subject "line guidance
on arrest for criminal trespass," 1is that correct?

A That's correct.

Q And that's an email you sent about Operation
Lone Star, right?

A Yes, sir.

Q And is that a fair and accurate representation
of an email you remember sending?

A Yes, sir.
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o) Who did you send that email to?

A I sent that to my two lieutenants and I believe

I might have carbon copied my initial assistant on it.

Q And I may have asked you this, but you sent the
email I think on August 12, 2021, is that correct?

A August 12th.

Q And you sent this email to provide guidance to

people about who to arrest for purposes of Operation

Lone Star, correct?
A That's correct.
Q Who should be prosecuted for trespass, correct?
A Who we are going to arrest for criminal
trespass.
Q Thank vyou. Who vyou are going to arrest from

Operation Lone Star

for trespass?

A Correct.

o) And who is just going to be sent to
immigration, right?

A Correct.

Q And that's part of your role, correct, to
provide guidance to your subordinates about who they
ought to arrest under Operation Lone Star?

A That's correct.

0 This email memorializes an expansion of the

arrest criterion,

correct?
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A How so? I didn't understand that question.

Q Sure. Let me ask you in a better way. At the
top of the email you note that the criterion is quote,
"being expanded" for arrest, correct?

And Captain, I will direct you to the
first paragraph of your email to refresh your
recollect ion. You wrote the arrest criterion has been
quote "expanded," correct?

A Correct.

Q So there was a private policy to this one,

correct?

A That 1is correct.

0 Was that prior policy ever me memorialized in
writing?

A No, sir.

0 So with this email, you expanded the criterion

to include the rest of the majority of single adult

males, correct?

A Correct.

o) So minor about minors shouldn't be arrested,
right?

A That's correct.

Q Nothing about women?

A Correct.

0 And you also understand that sometimes mixed
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sex groups are apprehended in the field, correct? Both
men and women?

A That 1is correct.

o) And, so when this email you provide the team
with examples of how to handle certain types of groups,

correct?

A Yes, sir.

0 Including these mixed sex groups, correct?

A Correct.

o) So, for example, you provide guidance on what

to do when an adult male, adult female, and adult child
were all apprehended together, correct?

A That's correct.

o) So in this situation, to make sure I
understand, all three individuals would have been found
on private property without consent, correct?

A Correct.

0 So they are all guilty, they have all violated
the laws of Texas and committed trespass?

A Correct.

o) And in that situation, the adult male father
ought to be arrested, correct?

A In the situation of the trespass?

0 Correct. So it's an adult father, adult

mother, and an adult child, all apprehended together.
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In that situation, your email sets

policies that the adult male father ought to be

prosecuted -- I'm sorry, arrested for criminal trespass,
correct?
A If you look at the first section, it says,

father, mother, and child under 18 considered family
unit rele ased to do border patrol.

o) Correct. I'm actually referring to the example
right after that that you used.

A Father, mother and child over 18 and are
trespassing, male father will be arrested. Mom and
adult child will be released to border patrol.

0 So Jjust to be clear then, the adult male father
is arrested, correct?

A Correct.

0 And the child and the mother are both sent to
immigrati on, correct?

A Correct.

Q Nowhere on this policy do you describe a
situation in which a minor ought to be arrested,
correct?

A Correct.

Q And nowhere in this policy do you describe a
scenario where a woman or a girl should be arrested,

correct?
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A Let me see. Correct.

o) And also, this policy only applies to criminal
trespass cases, right?

A This specific email, vyes.

o) This policy that's in the email doesn't apply
to human trafficking cases, right? The human smuggling
cases, there is a different policy for those cases?

A I am trying to understand that question.

Q Sure. So the policy memorialized in this email
only applies to individuals arrested for criminal
trespass, right?

A Correct.

Q It doesn't apply to people by its terms who are
arrested for human trafficking, correct?

A Correct.

Q There is a different policy for those
individua 1s?

So, briefly about the human trafficking
cases, men are prosecuted for human trafficking,
correct?

A Correct.

o) And women are also prosecuted for human
trafficking, correct?

A Correct.

Q You are not aware of any policy that prohibits
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women for being prosecuted for human trafficking,
correct?

A Correct.

MR. KELLER: Your Honor, I would like to
admit into evidence Exhibit 13. That would be the
email. I realize I didn't move it into evidence. Let
me pass it to the State. Actually, I think you already
have a copy. I don't know if you have any objections.

(Defendant's Exhibit No. 13 admitted.)

MR. IRACHETA: No objections, Your Honor.

THE COURT: Defendant's Exhibit 13 is
received. May I see it?

MR. KELLER: Yes, Your Honor.

I have no further questions, Your Honor.

THE COURT: Counsel?

CROSS-EXAMINATION

Q. (BY MR. KELLER) Captain Betancourt, we know
each other, correct?

A Yes, sir.

Q I'm the Maverick County Attorney and we've had
prior conversations regarding this operation, 1s that
correct?

A Yes, sir.

Q How long has this operation been in effect?

A I believe it started in March 21st, 2021.
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Q

operation or a brand new operation? What would you say

this 1is?

A

fairly,

Q

of this is exactly what you need to do?

A No, sir.

0 So I know defense counsel over here said the
word "policy" about fifty times earlier here. But I
want to bring your attention to the exhibit. Do you

still have it there in front of you?

A

Q

line.

trespass or what does it indicate?

A

Q

A

or set of expectations that should be adhered to or that

need to be adhered to.

Q

A

Okay. Would you say this is a long time going

I think -- to me, it's an operation that's
fairly recent.

So were you given a handbook on this operation

Yes, sir, I have it.
Okay. I want you to reference the subject

Does this indicate policy on arrest for criminal

Guidance.
Guidance. What does guidance mean to you-?

Guidance means to me if this is a set of rules

Are these set in stone?
No, sir.
Okay. Would vyou say that this is evolving?

It is.
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Q Okay. Captain Betancourt, does your
immigration status determine whether you are considered

to be trespassing on someone's property in the State of

Texas?
A No, sir.
o) Could I trespass on somebody's property?
A Definitely.
0 Okay. I'm the prosecutor for here in Maverick

County along with my staff, correct?

A Yes, sir.

Q Can you tell me who to prosecute?

A No, sir.

Q Okay. Can I tell you how to be a law

enforcement officer out in the field?

A No, sir.

Q Okay. So, again, why is it that individuals
that are detained in multiple groups of either men,

women, and children, what happens to the women in these

cases?
A On the criminal trespass cases?
0 In the criminal trespass cases, yes, I'm sorry.
A We call border patrol and release them to the

custody of border patrol.
Q Okay. Why don't you just release them out

where you found them?
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A We don't release them to the public. Most of
the arrests occur in private ranches, private property,
desolate areas.

We are not in the business of leaving
individuals out, you know, to fend for themselves.

Q Okay. So would you say you are doing something

as a law enforcement officer with these individuals?

A Yes, sir.

o) Okay. Now, where do the men go?

A The men go to the processing center in Valverde
County.

Q Okay. Tell me about those processing centers.

How is it set up?

A So aesthetically it's a large tent with cells
inside. It has air-condition. It has flooring. It has
basically what you would see at a county jail, 1local
county Jjail: A booking process, a medical process,
mental health screening section, Jjust as you would see
at a jail. And then it has the holding cells as well.

Q I'm glad you said that, that this is an
equivalent of a county jail, correct?

A Correct.

Q To your knowledge, do county Jjails have certain
policies and procedures and rules that they have to

follow with the State of Texas?
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A Yes, sir.

Q Okay. Do you know what some of those rules
are?

A I know a little bit of the rules. I don't know

enough to, you know, be considered, you know, an expert
or anything.

Q Okay. Now, to house an individual in one of
these facilities, there has to be certain guidelines
met, would you agree?

A Yes, sir.

o) And if you don't have those guidelines in place
or those certain provisions met, would you agree that
you cannot house somebody there?

A That is correct, you cannot.

Q Okay. Now, these facilities that are currently
being used for Operation Lone Star, what guidelines have
been met and provisions have been met, to your
knowledge?

A So we met several rules regarding the actual
structure itself, security, the security for the
prisoners at the cells, monitoring meals, and the
segregation -- you know, we don't have segregation at
the facility itself. It's just strictly filled for --

o) Segregation for what?

A For females or juveniles or anything like.
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0 Okay. So then if you don't have the
segregation built in or not available yet, what does
that mean?

A We cannot take them in there.

Q Okay. Because if you did take them in there,
what would happen?

A First, I would lose my 7Jjob.

Q Because there are certain guidelines that the

State has to follow, correct?

A That's correct.

Q So if these were not met, we can't take you
there?

A That 1is correct.

Q Do you agree with that?

A That 1is correct.

o) Okay. So who are we currently set up to meet

the guidelines for-?

A For males.

Q Okay. If we were to have those facilities set
up for females or children, what would you do
differently, to your knowledge?

A We would arrest females and process children.

Q Okay. And is my office telling you not to
arrest them?

A No, sir.
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0 No. It's because you have rules to follow,
correct?

A That is correct.

Q Okay. Would you consider all these individuals

to be criminally trespassing?
A Yes, sir.
Q Okay. Are you handing them over to the

authority that you are allowed to do at that current

time?
A Yes, sir.
MR. IRACHETA: Thank you. No further
questions.

REDIRECT EXAMINATION
BY MR. KELLER:
0 Captain Betancourt, I think you called vyour
guidance on arrest "expectations" or "rules." Is that

how you view them?

A Yes, sir.

o) You are a captain with DPS, correct?

A That's correct.

Q And that's there is a hierarchy in DPS?

A That is correct.

0 And there are individual who work underneath

you?

A That's correct.
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o) Including troopers?
A That's correct.
Q And you give them not just guidance, but you

order them to do things, correct?

A That's correct.

0 You expect your guidance to be followed?

A That 1is correct.

o) It's not discretionary?

A So this guidance specifically here --

Q Let me ask a different qguestion to make it
easier on you. You expect your guidance here to be
followed, correct? The troopers don't have ability to
ignore what you have said, correct?

A That is correct.

0 Captain Betancourt, you've arrested people
before, correct?

A Yes, sir.

Q Including here in the State of Texas?

A Yes, sir.

Q You've arrested men?

A Correct.

Q You've arrested women?

A Correct.

0 And women, of course, are prosecuted here in

Texas, correct?
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A

Q

the border, in the border counties that allow for the

detention of women that commit crimes, correct?

A

Q

Operation Lone Star, I think you said they are detained

either in Brisco or Segovia, correct?

A

Q
detained
are sent

A

A

Q

facilities to make them pretrial facilities, correct?

That's correct.

And women can't be detained here in Texas?
That's correct.

Including in Maverick County, correct?
Correct.

And there are, in fact, facilities all along

They physically exist, vyes.

When individuals are arrested for trespass on

I did not say that.

Let me ask you that then. When individuals are
as part of Operation Lone Star ultimately they
either to Brisco or Segovia, correct?

That's correct.

And are you familiar with those facilities?
Yes.

Those facilities used to be prisons, correct?
That 1is correct.

So they were for post conviction individuals?
Yes, sir.

The State of Texas then modified those




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pet. App. 56a

A Correct.

Q They did a lot of changes to the facilities to
make them compliant with the rules for pretrial
facilities, correct?

A Correct. Basically what -- how a county jail
would operate.

Q So one of the things they added was
alr-conditioner, correct?

A Correct.

MR. KELLER: No further qgquestions, Your
Honor.

MR. IRACHETA: None from the State, Your
Honor.

THE COURT: Thank you. Captain, you are
excused, 1if you want to be excused, or you can have a
seat out in the gallery.

We are going to take a five-minute break.
Call your next witness.

MS. STARLING: I'm going to call Trooper
Brandon Aquila.

THE COURT: Five minutes.

(Break taken.)

THE BAILIFF: All rise. Be seated. Thank
you.

THE COURT: Moving on. All right.
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THE COURT: In other words, 1f it's not
going to come into our office, you are not going to
prosecute them?

MR. IRACHETA: There is no way I would
know that, Your Honor.

THE COURT: Okay. All right. Anything
else?

MR. IRACHETA: Nothing further from the
State, Your Honor.

THE COURT: Am I supposed to make findings
of fact and conclusions of law? I don't remember.

MR. KELLER: Yes, Your Honor.

COURT'S RULING

THE COURT: All right. Well, my findings
of fact are that:

In these five counties, based upon the
testimony that was received, there had been no females
arrested for criminal trespass.

The next finding is that women are not
arrested by -- at least with DPS troopers.

There are all kinds of different law
enforcement agencies around here and I don't know
anything about those, Jjust these DPS cases. Women are
not released. They are sent to the, I guess, border

patrol, from what I heard, and they are in custody at
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the time they are released by DPS troopers to border
patrol.

The next finding is these -- I think you
called them central processing or detention centers --
do not take women.

That there are central processing centers
apparently in Valverde and perhaps in Jim Hogg County.

That the Defense Exhibit Number 13
indicates that there are exceptions in the DPS
trooper's -- Captain Betancourt's guidance on arrest for
criminal trespass.

There are exceptions for elderly 60-plus
males, or injured males, for example, uncle and child,
nephew family unit referred to border patrol.

Father, mother, and child under 18.

Family unit released to border patrol.

But not Jjust defendants 1like this
defendant that are favored, if you will, by this policy.
Women in particular are favored.

But I do not feel that either level of
scrutiny, strict or otherwise, has been met by the
defense.

And further, I have considered your motion
to dismiss at the same time.

I don't have anything to -- I have nothing
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to sign on any of these things.

But for the record, your writ is denied
and your motion to dismiss 1is denied.

It would behoove the troopers people as
well as the county attorney, in my opinion -- never
mind. It's none of my business. You do what you can do
with what you got.

And I'm sorry, I cut you off. Did you
have a closing? I apologize.

MR. KELLER: It feels a little weird at
this point. I'll just --

THE COURT: I mean, I will listen. If you
can change my mind, I will change 1it.

CLOSING STATEMENT

MR. KELLER: Well, Jjust to clarify, there
are, 1in fact, two processing centers: Jim Hogg and
Valverde.

THE COURT: I didn't know. You guys have
said that.

MR. KELLER: Correct. I think that
everyone arrested in Maverick County, to be clear, goes
to the Valverde one. Some individuals from other
counties are sent to Jim Hogg. That's sort of the
discrepancy there.

I guess I have a few points. I won't want
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setting the case -- when the next time you have live
docket? October 5th?

THE COORDINATOR: October 5th is another
docket call. But we have other dates.

THE COURT: What?

THE COORDINATOR: October 5th is another
docket call. But we have other dates set aside if they
wanted them to return.

THE COURT: No, reset to October 5th.

THE COORDINATOR: Okay.

COURT'S RULING

THE COURT: Conclusions of law are the
writ fails for the reasons I previously stated.

There are several, including the
exceptions that were made for other types of males, and
the statute of limitations arguments, and the fact that
there is no room at the inn.

Anything else? And these two documents

are signed. I don't know what we are going to do with
them. But I don't have -- there is nothing here to
sign. There is no writ order, there is no --

MR. KELLER: There should be.
THE COURT: I mean, this 1is a dismissal
order. You guys find them for me and I will sign them.

MS. STARLING: I don't believe that I
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