
Appendix B
IN THE SUPREME COURT OF ALABAMA

July 12, 2024

SC-2024-0243

Ex parte Derek Tyler Horton. PETITION FOR WRIT OF CERTIORARI 
TO THE COURT OF CRIMINAL APPEALS (In re: Derek Tyler Horton 
v. State of Alabama) (Mobile Circuit Court: CC-11-2588.60; Criminal 
Appeals: CR-2023-0030).

CERTIFICATE OF JUDGMENT

WHEREAS, the petition for writ of certiorari in the above 
referenced cause has been duly submitted and considered by the 
Supreme Court of Alabama and the judgment indicated below was 
entered in this cause on July 12, 2024:

Writ Denied. No Opinion. Shaw, J. - Parker, C.J., and Bryan, 
Mendheim, and Mitchell, JJ., concur.

NOW, THEREFORE, pursuant to Rule 41, Ala. R. App. P., IT IS 
HEREBY ORDERED that this Court's judgment in this cause is certified 
on this date. IT IS FURTHER ORDERED that, unless otherwise ordered 
by this Court or agreed upon by the parties, the costs of this cause are 
hereby taxed as provided by Rule 35, Ala. R. App. P.

I, Megan B. Rhodebeck, certify that this is the record of the judgment of the Court, witness 
my hand and seal.

B>. QhjytkaXajMJz--—

Clerk, Supreme Court of Alabama
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Notice: Thu unpublished memorandum should not be cited as precedent. Sec Hule 64, Ala. R. App. P. Rule 6t(d) 
states, in part, that this memorandum "shell have no precedential value and shall not be cited in arguments or 
brieiii and shall not be used by any court within this state, except for the purpose of establishing the application 
of the doctrine of law of the case, res judicata, collateral estoppel, double jeopardy, or procedural bar."

ALABAMA COURT OF CRIMINAL APPEALS

CR-2023-0030

Derek Tyler Horton v. State of Alabama

Appeal from Mobile Circuit Court 
(CC-11-2588.60)

McCOOL, Judge.

Derek Tyler Horton appeals the circuit court's summary dismissal
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he challenged his June 27, 2018, convictions for three counts of capital 

murder, in violation of § 13A-8-40(a), Ala. Code 1976, and his resulting^
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conviction.1 This Court affirmed Horton's convictions and sentences by

unpublished memorandum issued on August 9, 2019. See Horton v.

State. (No. CR-17-0991) 309 So. 3d 1228 (Ala. Grim. App. 2019). The 

certificate of judgment was issued on June 12,2020.

On March 17, 2021, Horton filed the instant Rule 32 petition, his

first. Horton's petition is convoluted and not a model of clarity. However,

as best we can determine, Horton raised several claims alleging that his

trial counsel were ineffective because, he says: 1) his counsel failed to

adequately investigate the case; 2) his "counsel did not cooperate as 

effective hybrid counsel, but instead...commandeered [Horton's] defense" 

in pretrial stages, at trial, and on appeal; 3) his counsel failed to supply

Horton with legal authority and failed to "effectively argue" the issues

concerning the suppression of various evidence, including jail calls,

Horton's statement to the sheriffs office, and the DNA sample; 4) his

1 In August 2012, Horton was convicted of three Counts of capital 
murder and sentenced to death. However, on direct appeal from those 
convictions and death sentence, this Court reversed Horton's convictions 
and death sentence. See florton v. State. 217 So. 3d 27 (Ala. Crim. App. 
2016). In April 2018, Horton was retried on the same charges and was 
again convicted of three counts of capital murder. Horton was sentenced 

to life without the possibility of parole.
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counsel ineffectively challenged the ’’unlawful arrest” in his case; 5) his 

counsel ineffectively questioned and cross‘examined witnesses; and 6) his 

counsel ineffectively failed to object to the prosecutor’s questioning of a 

State witness. He also claimed that 7) his appellate counsel was 

ineffective. Further, Horton alleged that 8) he was "unlawfully arrested 

with a void warrant as pretext to illegally seize evidence;” 9) that his 

statement to law enforcement was improperly used against him in 

violation of his constitutional rights; 10) that the jury was improperly 

instructed to evaluate evidence of a jailhouse call under the identity 

exception to the exclusionary rule; 11) that the State violated his right to 

a fair trial by losing certain evidence between his first and second trial; 

12) that the prosecutor engaged in prosecutorial misconduct; 13) that 

there was insufficient evidence to convict him; and 14) that the

cumulative effect of all the errors that occurred during his trial rendered

his trial unfair. (C. 14-96.)

The State filed a motion to dismiss Horton’s petition. Following a

response from Horton, the circuit court issued an order summarily 

dismissing Horton’s petition. This appeal followed.
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On appeal, Horton claims that the circuit court erred in summarily

dismissing his petition. As best we can determine, Horton also reasserts

most of the claims raised in liis petition. Any claims that were raised in 

his original petition, but were not raised in his brief on appeal, are 

deemed abandoned and will not be addressed by this Court. See, e.g..

Brownlee v. State. 666 So. 2d 91,93 (Ala. Grim. App. 1995) ("We will not

review issues not listed and argued in brief.").

Rule 32.3, Ala. R. Crim. P., provides that "[t]he petitioner shall have

the burden of pleading and proving by a preponderance of the evidence

the facts necessary to entitle the petitioner to relief." Further, Rule

32.6(b), Ala. R. Crim. P., provides:

- "Each claim in the petition must contain a clear and 
specific statement of the grounds upon which relief is sought, 
including full disclosure of the factual basis of those grounds.

Ha— 1 ^ mm — ~ — am* jM* ofe M mm 4L»«. m Atm l JL. 4V. 1.^. 4^ VvV 1 A* 0mn Ucue aucgciuuu uieu a ixm3w.Luu.ux«£u uas uccu viujmcu

and mere conclusions of law shall not be sufficient to warrant 
any further proceedings.”

In Bovd v. State. 913 So. 2d 1113, 1125-26 (Ala. Crim. App. 2003), this

Court held:

"Rule 32.6(b) requires that the petition itself disclose the 
facts relied upon in seeking relief.” Bovd v. State. 746 So. 2d 
364, 406 (Ala. Crim. App. 1999). In other words, it is not the 
Dleadiner of a conclusion 'which, if true, entitlefs] the
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petitioner to relief.’ Lancaster v. State. 638 So. 2d 1370,1373 

(Ala. Crim. App. 1993). It is the allegation of facts in pleading 
which, if true, entitle a petitioner to relief. After facts are 
pleaded, which, if true, entitle the petitioner to relief, the 
petitioner is then entitled to an opportunity, as provided in 
Rule 32.9, Ala. R. Crim. P., to present evidence proving those 
alleged facts,"

Additionally, Rule 32.7(d), Ala. R. Crim. P., authorizes the circuit

court to summarily dismiss a petitioner’s Rule 32 petition

”[i]f the court determines that the petition is not 
sufficiently specific, or is precluded, or fails to state a claim, 
or that no material issue of fact or law exists which would 
entitle the petitioner to relief under this rule and that no 
purpose would be served by any further proceedings...."

Further, this Court has held that where the Judge presiding over the Rule

32 petition is the same judge who presided over the petitioner’s trial, as 

in the present case, and the judge has personal knowledge of the facts 

underlying a postconviction claim, the judge may use his or her personal 

knowledge to summarily dismiss that claim as long as the judge states

the reasons for the dismissal in a written order. See, e.g.. Spencer v.

State. 201 So. 3d 573,587 (Ala. Grim. App. 2015); Partaln v State. 47 So,

3d 282,287 (Ala. Crim. App. 2008); Ex parte Walker. 800 So. 2d 135,137

(Ala. Crim. App. 2000).

With this in minu, we shall address each of Hoi-ton's claims in turn.
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I

Horton reasserts his claim that he was unlawfully arrested

because, he says, he was arrested under a false pretext with a ’Void 

warrant" for a domestic violence charge. As the State alleged in its motion 

to dismiss Horton's Rule 32 petition, see (G. 171), this exact claim was 

raised at trial, and raised and addressed on appeal.2 See Horton v. State. 

[No. CR-17-0991] 309 So. 3d 1228 (Ala. Grim. App. 2019). Therefore, this 

claim was precluded under Rule 32.2(a)(2) and (4), Ala. R. Crim. P. 

Accordingly, the circuit court's summary dismissal of this claim was 

proper. See Rule 32.7(d), Ala. R. Grim. P.

H.

Next, Horton claims that the trial court's limiting instruction to the 

jury was improper following the admission into evidence of the recordings 

of Horton's jailhouse calls. In his petition, Horton alleged that, following

the admission of the recordings, the court improperly instructed the jury

that the recordings Were to be xeCeiveu Into eviueuCS for the liuuuted

2 This Court may take judicial notice of its own records on appeal. 
see Nettles v. State. 731 So. 2d 626,629 (Ala. Grim. App. 1998), and Bum 

v. State. 607 So. 2d 369, 371 n.l (Ala. Crim. App. 1992).
6



purpose of proving "identity" pursuant to Rule 404(b), Ala. R. Crim. P.

He claimed that the court’s jury instruction was erroneous because, he

says, the circuit court’s reasoning for allowing the admission of the 

evidence - i.e., identity exception under Rule 404(b), Ala. K. Evid. - was 

contrary to this Court’s ruling in its initial opinion reversing Horton’s

initial conviction and death sentence, which resulted in the case being

remanded for a new trial. Instead, Horton says, this Court had previously

found that the recordings were only admissible under the "consciousness

of guilt" exception to Rule 404(b) and, thus, the circuit court's instructions

concerning admissibility of the evidence under the identify exception

were erroneous and he should be entitled to a new trial.

In our memorandum opinion affirming Horton's convictions and

eonfon/mei fliio riAnt*f ofnf/iA*
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"Given that the issue and evidence remains the same, 
this Court adopts our previous finding that the recordings 
were admissible as consciousness of guilt; therefore, we need 
not address whether the circuit court properly allowed the
recordings into evidence under the identity exception to the 
exclusionary rule. *{W]e may affirm the triad court’s judgment 

"on any valid ground or rationale, even one rejected or not 
considered by the trial court, so long as notice of the ground, 
and an opportunity to respond is shown by the record to have 
been available, to satisfy the minimum requirements of due 

process." ’ Tnihert v. State. Ill So. 3d 747,750 (Ala. Crim. App.
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2011)(quoting Ex parte Kellev. 870 So. 2d 711, 714 (Ala.
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outweigh the evidence’s probative value. See Rule 403, Ala. R. 
Evict"

Horton v. State. (CR-17-0991, August 9,2019) 309 So. 3d 1228 (Ala. Crira.

App. 2019)(table)(emphasis added).

The majority of Horton’s instant claim rests on his mistaken belief 

that this Court determined that the recordings were inadmissible under

the identity exception to the exclusionary rule. However, as displayed 

above, Horton's contention is refuted by the recorded. This Court 

expressly withheld ruling on whether the evidence was admissible under 

the identity exception of the exclusionary rule. Therefore, to the extent 

that his claim that the jury instructions were erroneous based on his

alleged belief that this Court had previously determined that the

evidence was inadmissible under the identity exception, this claim is

meritless.

Moreover, to the extent that he argues that the evidence was

inadmissible under the identity exception of the exclusionary rule and,

thus, the jury was improperly charged on such, Horton failed to

sufficiently plead this claim. Horton failed to present any factual basis to
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support a claim that the evidence was inadmissible under the identity

exception to the exclusionary rule. Therefore, this claim was

insufficiently pleaded. See Rule 32.3 and 32.6(b).

in.
Next, Horton alleges that "the loss of the victim’s computers and an 

audio recording of a potential suspect violated petitioners right to a fair 

trial and right to due process." (C. 74.) As the State pleaded in its motion 

to dismiss, this claim was raised at trial and on appeal. This Court 

specifically addressed the merits of this claim in its memorandum 

opinion affirming Horton's convictions and sentences. Therefore, the 

circuit court’s summary dismissal of this claim as precluded under Rule

32.2(a)(2) and (4) was proper. See. Rule 32.7(d).

IV,

Horton also reasserts his claim that the prosecutor committed

misconduct when she made and elicited testimony containing

"inflammatory remarks" that, he says, misled the jury and violated his

constitutional rights. (C. 77.) Specifically, Horton contends that the 

prosecutor 1) improperly elicited remarks that were "irrelevant" from a 

witness, Sarah Adams, in which she stated that Horton was "on a mission

9



from God,” which he claims was intended to "inflame" the jury; 2)

improperly elicited testimony from Adams that she had been "forced" to

pray by Horton; and 3) tried to mislead the jury during the prosecutor's 

closing arguments by using distraction to show Horton had a propensity 

for violence and the prosecutor misstated facts when she implied that 

Horton's DNA was found on the murder weapon. (C. 77-79.)

first, in regard to the prosecutor allegedly eliciting remarks from 

Adams concerning Horton being on a "mission from God," this claim was 

insufficiently pleaded. Horton acknowledged in his petition that "it is 

speculation on its face as to the interpretation [of the testimony] because 

[Adams] herself did not even try to tie it to the murder." (C. 77-78.) 

Horton did not plead sufficient facts to show that, but for the prosecutor's

elicitation of this testimony, the result of the proceedings would have 

been different. Therefore, this claim was insufficiently pleaded and, thus,

properly summarily dismissed, flgg Rule 32.7(d).
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improperly elicited a statement from Adams that Horton had "forced her 

to pray" and that the prosecutor made improper statements during 

closing arguments, as the State pleaded in its motion to dismiss, these

10



claims could have been, but were not, raised on appeal. Thus, these 

claims were precluded under Rule 32.2(a)(5), Ala. R. Crim. P. Therefore, 

the circuit court’s summary dismissal of these claims was proper. Sgg

Rule 32.7(d).

V.

Additionally, Horton reasserts his claim that the evidence 

presented in this case was insufficient to sustain his convictions.

However, as the State argued in its motion to dismiss, this claim was

raised and addressed on appeal. Therefore, this claim was precluded. See

TJnlo Al« "R f!rim p tnA nofjttnnAr will nnt he (riven relief

under this rule based upon any ground ... [w]hich was raised and 

addressed on appeal.”) Consequently, this claim was properly summarily

dismissed. See Rule 52.7(d).

VL

Horton argues that he was denied the effective assistance of counsel

for various reasons throughout his trial and during his direct appeal. The 

standard for reviewing claims of ineffective assistance of counsel are well

settled.

11



"(WJhen reviewing a petitioner's claims of ineffective 
assistance of counsel} we apply the standard articulated by 
the United States Supreme Court in Strickland v. 
Washington. 466 U.S. 668 (1984). The petitioner must 
establish: (1) that counsel's performance was deficient; and (2) 
that the petitioner was prejudiced by counsel's deficient 

performance.

’"First, the defendant must show that 
counsel's performance was deficient. This requires 
showing that counsel made errors so serious that 
counsel was not functioning as the “counsel" 
guaranteed the defendant by the Sixth 
Amendment. Second, the defendant must show 
that the deficient performance prejudiced the 
defense. This requires showing that counsel’s 
errors were so serious as to deprive the defendant 
of a fair trial, a trial whose result is reliable. 
Unless a defendant makes both showings, it 
cannot be said that the conviction or death 
sentence resulted from a breakdown in the 
adversary process that renders the result 
unreliable.'

"Strickland. 466 U.S. at 687.

"To meet the first prong of the test, the petitioner must 
show that his counsel's representation fell below an objective 
standard of reasonableness. The performance inquiry must be 
whether counsel's assistance was reasonable, considering all

F.v parte Tiflwlftv. J»19 Sn 9.d 1370. 1379mrmtm mm ■mrmmmmmm mm mm • y mm mmm— mm • mm mm mm mm m -mr a mm mm m mmm

(Ala. 1987). '"This court must avoid using 'hindsight' to 
evaluate the performance of counsel. We must evaluate all the 
circumstances surrounding the case at the time of counsel's 
actions before determining whether counsel rendered 
ineffective assistance."' Lawhorn v. State. 766 So. 2d 971,979 
^Aia. Grim. App. jluuuj ^quoting naikora v. stare. ozu so. 2a
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6, 9 (Ala. Crira. App. 1992)). 'A court must indulge a strong 
presumption that counsel’s conduct falls within the wide 
range of reasonable professional assistance.' Strickland, 466 

U.S. at 689.

* 'Judicial scrutiny of counsel's performance 
must be highly deferential. It is all too tempting

counsel'sfor a defendant to t>econd-guess
assistance after conviction or adverse sentence, 
and it is all too easy for a court, examining 
counsel's defense after it has proved unsuccessful, 
to conclude that a particular act or omission of 
counsel was unreasonable. CL Iftngle v. Isaac. 456 

133- 34 (1982). A fair assessment ofU.S. 107,
attorney performance requires that every effort be 
made to eliminate the distorting effects of 
hindsight, to reconstruct the circumstances of 
counsel's challenged conduct, and to evaluate the 
conduct from counsel's perspective at the time. 
Because of the difficulties inherent in making the 
evaluation, a court must indulge a strong 
presumption that counsel's conduct falls within 
the wide range of reasonable professional 
assistance; that is, the defendant must overcome 
the presumption that, under the circumstances, 
the challenged action "might be considered sound 
trial strategy." See Michel V- Louisiana. [359 U.S. 
91], at 101 [(1955)]. There are countless ways to 
provide effective assistance in any given case. 
Even the best criminal defense attorneys would 
not defend a particular client in the same way.'

"Strickland. 466 U.S. at 689.

"’(TJhe purpose of ineffectiveness review is 

not to grade counsel's performance. See Strickland 
[y. Washington!. [466 U.S. 688,3 104 S.Ct. [2052]

13



at 2065 [(1984)); m alsfi White v. Singletary. 972 
F.2d 1218, 1221 (11th Cir. 1992) ("We are not 
interested in grading lawyers’ performances; we 
are interested in whether the adversarial process 

at trial,
recognize that"[representation is an art, and an 
act or omission that is unprofessional in one case 
may be sound or even brilliant in another." 
Strickland. 104 S. Ct. at 2067. Different lawyers 
have different gifts; this fact, as well as differing 
circumstances from case to case, means the range 
of what might be a reasonable approach at ferial 
must be broad. To state the obvious: the trial 
lawyers, in every case, could have done something 
more or something different. So, omissions are 
inevitable. But, the issue is not what is possible or 
"what is prudent or appropriate, but only what is 
constitutionally compelled." Burger Vi. JfemPi 483 
U.S. 776, 107 S. Ct. 3114, 3126, 97 L. Ed. 2d 638 

(1987).'

"Chandler v. United States. 218 F.3d 1305,1313-14 (11th Cir.
2000) (footnotes omitted).

"To establish the second prong of the test,
'[t]he defendant must show that there is a 
reasonable probability that, but for counsel's 
unprofessional errors, the result of the proceeding 
would have been different.* Strickland. 466 U.S. at 
694. 'A reasonable probability is a probability 
sufficient to undermine confidence in the outcome.’
Id. Tt is not enough for the defendant to show that 
the errors had some conceivable effect on the 
outcome of the proceeding.* IsL at 693."

in fact, worked adequately."). We
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Bryant v. State* 181 So. 3d 1087,1105-06 (Ala. Crim. App. 2011). "The

standards for determining whether appellate counsel was ineffective are

the same as those for determining whether trial counsel was ineffective.’ * 

Moodv v. State. 95 So. 3d 827,836 (Ala. Crim. App. 2011) (quoting Jones 

v. State. 816 So, 2d 1067,1071 (Ala. Crim. App. 2000), overruled on other 

grounds by Brown v. State, 903 So. 2d 159 (Ala. Crim. App. 2004)).

This Court has addressed the burden of pleading for petitioners

alleging ineffective-assistance-of-counsel:

"The burden of pleading under Rule 32.3 and Rule 
32.60)) is a heavy one. Conclusions unsupported by specific 
facts will not satisfy the requirements of Rule 32.3 and Rule 
32.6(b). The full factual basis for the claim must be included 
in the petition itself If, assuming every factual allegation in 
a Rule 32 petition to be true, a court cannot determine 
whether the petitioner is entitled to relief, the petitioner has 
not satisfied the burden of pleading under Rule 32.3 and Rule 
32.6(b). See Bracknell v. State, 883 So. 2d 724 (Ala. Crim. 
App. 2003). To sufficiently plead an allegation of ineffective 
assistance of counsel, a Rule 32 petitioner not only must 
'identify the [specific] acts or omissions of counsel that are 
alleged not to have been the result of reasonable professional 
judgment,' Strickland v. Washington. 466 U.S. 668, 690,104
O OACO QA T 0*1 £1*1 A /1 Kni aIaa w\«ia4- amaaiA/iU.w* uu JLi*JUiu«£iu unt vuo aiou juiuov j^ivau oj/^vuiw

facts indicating that he or she was prejudiced by the acts or 
omissions, i.e., facts indicating 'that there is a reasonable 
probability that, but for counsel’s unprofessional errors, the 

result of the proceeding would have been different.' 466 U.S. 
at 694, 104 S.Ct. 2052. A bare allegation that prejudice

15



occurred without specific facts indicating how the petitioner
woo ifi flitltimniU W|/4WJ[VIVUVVW *«7 IIUV OUUIV&VIIVt

Hvde v. State. 950 So, 2d 344, 355*56 (Ain. Crim. App. 2006).

With these principles in mind, we turn to Horton's claims of

ineffective assistance of counsel.

A.

Horton first argued in his petition, and now argues on appeal, that 

his trial counsel were ineffective because counsel “did not adequately 

investigate the case, adequately test the State's investigation and 

presentation of the case or obtain adequate expert assistance." (C. 29.)

In the present case, to the extent that Horton reasserts his general 

claim that the court failed to adequately investigate the case, the circuit 

court correctly found that this claim was not pleaded with sufficient 

specificity to satisfy the requirements of Rule 32.3 and Rule 32.6(b). In

3

3 We note that, in his petition, Horton also raised additional claims 
regarding his counsel's investigation and actions challenging other 

specific issues. To the extent that Horton reasserts those claims on 
appeal, we will address those separately. This portion of the 

memorandum refers only to Horton's claim that, generally, his counsel 
failed to adequately investigate his case.
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Van Pelt v. State. 202 So. 3d 707,730 (Ala. Grim. App. 2015), this Court

stated the following:

"'[CJlaims of failure to investigate must show with 
specificity what information would have been obtained with 
investigation, and whether, assuming the evidence is 
admissible, its admission would have produced a different 
result.’ Thomas v. State. 766 So. 2d 860, 892 (Ala. Crim. App. 
1998). Furthermore, we have held that a petitioner fails to 
meet the specificity requirements of Rule 32.6(b) when the 
petitioner fails to identify an expert by name or to plead the 
contents of that expert’s expected testimony. See. &g.. 
Yeomans v. State. 195 So. 3d 1018, 1043 (Ala. Crim. App. 
2013) (holding postconviction claim that trial counsel was 
ineffective for not procuring expert testimony to be 
insufficiently pleaded where petitioner 'did not identify, by 
name, any expert who could have presented that specific 
testimony*); and Scott v. State. [Ms. CR-06-2233, March 26, 
2010] [262 So. 3d 1239] (Ala. Crim. App. 2O10)(holding 
postconviction claim that trial counsel was ineffective for not 
adequately investigating and presenting certain evidence to 
be insufficiently pleaded where petitioner did ’not identify any 
witnesses who could testify to the facts he claims would have 
benefited him*), rev’d on other grounds, [Ms. 1091275, March 
18, 2011] [262 So. 3d 1266] (Ala. 2011).“

Horton's claim challenging his trial counsel's failure to investigate was

nothing more than a general allegation without any of the required

specificity. Therefore, summary dismissal of Horton's ineffective-

assistance-of-counsel claim challenging counsel's failure to investigate

was proper.

17



B.

Next, Horton claims that his counsel was ineffective for 

"inadequately" researching, arguing, and supporting his pro se motions 

to suppress certain evidence, including jail calls, Horton's statement that 

he made to the sheriffs office, and a DNA sample. (Horton's brief, at 31.) 

Specifically, Horton alleged that counsel should have located a document 

showing that he was in a state of psychosis when he signed his Miranda 

waiver and, thus, any evidence stemming from the "coerced'' statement 

that he gave to law enforcement should have been suppressed under the 

legal authority of Colorado v. Connelly. 479 U.S. 167 (1986). See (C. 35.) 

According to Horton, if counsel would have done their due diligence in 

regard to these matters, the evidence would have "likely" been 

suppressed and, thus, there would have been insufficient evidence to

convict him. (C. 37.)

Initially, we note that the circuit court, who had personal

knowledge of the underlying facts surrounding this claim, found that

Horton's claim was meritless because, the court found, "(any] perceived

failure of counsel to argue a particular point or supply the specific case 

cite had no hearing whatsoever on the outcome of the Court's rulings on

18



said motions" because the court "reviewed the record, conducted its own

research on the material issues, and issued rulings" after the court had

held a hearing on the motions and took each of the motions under

submission. (C. 242-43.) "We recognize that a circuit judge who has 

personal knowledge of the facts underlying an allegation of ineffective 

assistance of counsel may summarily deny that allegation based on the 

judge’s personal knowledge of counsel’s performance." Partain v. State.

47 So. 3d 282,286 (Ala. Crim. App. 2QQ8)(citing Ex parte Walker. 800 So.

2d 135 (Ala. 2000)).

Moreover, as Horton's claim relates to whether his counsel was

ineffective for failing to help support his motion to suppress his statement 

to law enforcement, this claim is refuted by the record. Horton contends

that his counsel should have found a document that showed that he was

in a state of psychosis when he signed his Miranda waiver. However, our

records indicate that the document that Horton relies on in support of his

claim reveals that the mental evaluation was completed on a different

day than the day in which he signed the MbcaMa waiver. Therefore,

Horton is not entitled to relief on this claim.

19



Horton also suggests that his counsel failed to sufficiently argue for

the suppression of the recordings of the jail calls that Horton made while 

he was in prison. Horton contends that, although his counsel successfully

argued that the jail calls were inadmissible under Rule 404(b), "if counsel 

would have been more vigorous in their support [of his motion] the 

[circuit] judge would have been persuaded that the prejudicial effect on 

[his] right to a fair trial [was] substantially effected by the admission" of 

the jail calls. (C. 52.) However, in our memorandum opinion affirming 

Horton’s conviction and sentence, this Court determined that the 

prejudicial effect of admitting such evidence did not substantially 

outweigh the evidence’s probative value under Rule 403. See Horton v.

State. [CR-17-0991, August 9, 2019] 309 So. 3d 1228 (Ala. Crim. App.

20l9)(table). It is well established that counsel cannot be held ineffective

for failing to raise baseless arguments. Washington v. State. 95 So. 3d

26, 71 (Ala. Crim. App. 2012)("Counsel is not ineffective for failing to

raico a haeolocc "V Porlrine v Pitota TAA Qn 4K7 47fi/Alfl Ofim.

App. 2012) (same); Smith v. State. 71 So. 3d 12,23 (Ala. Crim. App. 2008)

("Counsel cannot be held ineffective for failing to raise an issue that has

20



no merit."). Thus, the circuit court's summary dismissal of his claim was

proper. Sgg Rule 32.7(d).

Likewise, Horton's claim that his counsel were ineffective for failing 

to adequately challenge and support his motion seeking the suppression 

of the evidence stemming from the collection of Horton's DNA and 

fingerprints was based on his contention that his arrest was illegal. As

nniicKr fhic f!#tii**fr hnM Hrvrtnn'.c ntTP.cf, Was anfJ

thus, Horton's counsel was not ineffective for failing to challenge the 

suppression of the evidence on these grounds. Therefore, the circuit 

court's summary dismissal was proper. See Rule 82.7(d).

C.

Horton further alleges that his counsel was ineffective for failing to

effectively challenge the alleged unlawful arrest in his case. However, as

previously determined by this Court in its memorandum opinion

affirming Horton's conviction and sentence, Horton's arrest was legal.

Because counsel cannot be held ineffective for failing to raise baseless

arguments, see Washington. 95 So. 3d at 71, the circuit court's summary

dismissal of his claim was proper. See Rule 32.7(d).

n
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To the extent that Horton reasserts his claim that his trial counsel

was ineffective for failing to effectively question and cross-examine

A •* .aX 'htX' 'V ^ >%A % “^145 ^**1 1
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this claim. Horton made several baseless allegations in his petition 

alleging that counsel was ineffective for failing to ask certain questions

JaT**^!* *v1 1 #»»*» ft < V% ^*1% 4^
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Horton also argued that his counsel was ineffective for failing to call his 

mother as a witness "during the pre-trial phase.” (C. 61.)

In dismissing Horton's claim, the circuit court found;

"The testimony Horton sought to elicit from his mother 
may well have highlighted the domestic violence incident 
which Horton had tried to keep out of the trial. The testimony 
by the gas station clerk called by the State, like it or not, 
provided a foundation for the gas station video. Any 
impeachment of her would not have kept out the video, but it 
may have been perceived by the jury as 'beating up on' an 
innocent bystander. Also, counsel’s refusal to attempt to elicit 
inadmissible character evidence from Horton's ex-girlfriend 
was the proper course of action. None of those actions 
constituted ineffective assistance of counsel."

(C. 243.)

This Court has held:

precisions regarding whether and how 
to conduct cross- examinations and what evidence 
to introduce are matters of trial strategy and

HI HI
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S.E.2d 465, 469 (2002). ’"'[DJecisions whether to 
engage in cross-examination, and if so to what 
extent and in what manner, are ... strategic in 
nature.'Hunt v. State. 940 So. 2d 1041, 1065 
(Ala. Crim. App. 2005), quoting Rosario-
T^A«v%%vk4viiA(« i» Tlwifjsi^ Qf A4*j4e> QRQ T? finnn 9./I ROHA/vmjm^MC£« v\ y.ai> Mgu, v.va «Agq« wv * ww^

515 (S.D.N.Y. 2005), quoting in turn, United 
States v. Nersesian. 824 F.2d 1294, 1321 (2d Cir. 
1987). *The decision whether to cross- examine a 
witness is [a] matter of trial strategy/ People v. 
Leeoer- 317 Bl. App. 3d 475, 483, 740 N.E.2d 32, 
39, 2-51 Hi. Dec. 202, 209 (2000).”’

’’Rush v. State, 92 So. 3d 121, 155 (Ala. Crim. App. 
2009)(quoting A.G. v. State, 989 So. 2d 1167,1173 (Ala. Crim. 
App. 2007)).”

Hutcherson v. State. 243 So. 3d 855, 866 (Ala. Crim. App. 2017).

Further, this Court has held that ”[t]he decision [to call or] not to

call a particular witness is usually a tactical decision not constituting

ineffective assistance of counsel." Oliver v. State. 435 So. 2d 207, 208-09

(Ala. (him. App. 1983). ”[IJt is not our function to second-guess the 

strategic decisions made by counsel." Smith v. State. 756 So. 2d 892,910

(Ala. Crim. App. 1997)(opinion on return to remand), affd, 756 So. 2d 957

(Ala. 2000). Such strategic decisions "are virtually unassailable."

McGahee v. State, 885 So. 2d 191,222 (Ala. Crim. App. 2003).
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Horton's argument concerning counsel's failure to call his mother is 

again based on his mistaken belief that his arrest was unlawful. Despite 

Horton's baseless allegations that his counsel was ineffective in its 

questioning of witnesses and its decisions concerning which witnesses to 

call to testify, his accusations seem to be nothing but second-guessing his 

counsel's performance after he received an unfavorable result. Although 

Horton attempted to make baseless allegations of prejudice, he has failed 

to plead sufficient facts to support his assertions that, but for counsel's 

failure to ask certain questions or call certain witnesses, the result of the 

trial would have been different. See Hvde. 950 So.2d at 355-56.

Additionally, the circuit court, who has personal knowledge of the

performance of Horton's trial counsel, found that Horton's counsel was

not ineffective in this regard, and Horton has failed to plead facts

sufficient to show otherwise. Accordingly, he is not entitled to relief on

these claims.

E.

Horton argues that his counsel failed to give an effective opening or

closing statement. He specifically alleged that his counsel failed to

present an alternative theory of the case. "'It is well established that, in
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speculation are not enough to support a showing of prejudice. 

McMillan v. State. 258 So. 3d 1154,1178 (Ala. Crim. App. 2017)(quoting

»«n

psev v. Commissioner of Corr.. 126 Cuilu. App. 144, 166, 10 A.3d 578,

593 (2011))(additional citations omitted). Here, Horton's contention 

regarding other defense theories is nothing more than speculation and

Wiijcuvmc. nuAiiuiu^tj, iiv&wm uao utui;u w bw^vavaiv w

support this claim, and, thus, the claim was properly summarily 

dismissed by the circuit court. See Rule 32.7(d).

F.

Horton claims that his counsel was ineffective for failing to object 

to "several inflammatory and misleading statements" made by the 

prosecutor during her closing argument. However, Horton failed to allege 

facts indicating that, but for counsel's failure to object to the prosecutor's 

statements, the result of the proceeding would have been different. Thus, 

this claim was insufficiently pleaded. j§e,g Hyde. 950 So.2d at 355*56.

G.

Horton contends that his appellate counsel was ineffective because 

counsel failed to make sufficient arguments to this Court on appeal. None
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of the facts alleged in Horton’s petition amounted to anything more than

speculation or conjecture that this Court ’’could have been persuaded" to

reach a different conclusion if his appellate counsel had made different

or better arguments on appeal. Thus, this claim was insufficiently 

pleaded and, thus, properly dismissed by the circuit court. Sgfi Rule

32.7(d).

VII.

Lastly, Horton also alleged that the cumulative effect of the

constitutional errors that occurred in his case entitled him to a new trial.

In his petition, the extent of his argument was as follows:

"Cumulative constitutional errors, prosecutorial 
misconduct, abuse of power and general disregard for 
[Horton's] rights led to an unfair trial and as a remedy (he] 
should be acquitted based on the impermissible speculation 
the jury based their verdict on or given a new trial to fully 
represent himself so that ’hybrid’ counsel cannot interfere at 
all with [Horton's Sixth Amendment] right to autonomy and 
to make strategical decisions concerning his life."

(C. 95.)

The Alabama Supreme Court has set forth the cumulative-error

rule as follows: "[W]hile, under the facts of a particular case, no single 

error among multiple errors may be sufficiently prejudicial to require
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reversal under Buie 45, if the accumulated errors have 'probably

injuriously affected substantial rights of the parties,’ then the cumulative 

effect of the errors may require reversal." Ex parte Woods. 789 So. 2d 

941, 942-48 n.l (Ala. 2001) (quoting Buie 45, Ala. R. App. P.). As 

previously discussed, this Court has not found any error with regard to 

Horton’s allegations. Consequently, this issue does not entitle Horton to

any relief.

Because each of Horton’s claims were either precluded, 

insufficiently pleaded, or meritless, the circuit court’s summary dismissal 

of his Buie 32 petition was proper . See Buie 32.7(d).

Based on the foregoing, the judgment of the circuit court is

affirmed.

AFFIRMED.

Windom, P.J., and Kellum, Cole, and Minor, JJ., concur.
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Appendix C
ALABAMA COURT OF CRIMINAL APPEALS

April 12, 2024

CR-2023-0030
Derek Tyler Horton v. State of Alabama (Appeal from Mobile Circuit Court: CC-11- 
2588.60)

NOTICE

You are hereby notified that on April 12, 2024, the following action was taken 
in the above-referenced cause by the Court of Criminal Appeals:

Application for Rehearing Overruled.

D. Scott Mitchell, Clerk
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MOBI1 E COUNTY, ALABAMA
JOJO SCHWARZAUER, CLERK..... . . '

I
WiIN THE CIRCUIT COURT OF MOBILE COUNTY, 'v-V;/-'

*STATE OF ALABAMA

* CASE NO, CC-2011-2588,80v.

★DEREK TYLER HORTON

ORDER

Sentencing hearing held today.
There are no changes to the presentence report.
It is ordered by the Court that the Defendant is now sentenced as follows:
Count 1 > Capital Murder (robbery) - Life without Parole;
Count If - Capital Murder (arson) - Life without Parole; and

hA IVI' hf mmiIam ZIiy — wmr\ V If!n mridlt UMwKaVDUU lit — vapiuu tuiuuvi vww* BIAIJ
Sentences are to run concurrent.
The Court, due to family hardship, recommends that the Defendant be incarcerated at 
Holman Prison.
Defendant to be given credit for time served.
Remit costs of court.

Defendant gives written notice of appeal.

It is ordered by the Court that Glenn Davidson and Robert Thomas, licensed 
attorneys, are hereby appointed to represent, assist and defend the Defendant in this 
appeal in this matter.

TRAVIS ATKINS, ALISA DORILMA, LYNNE FRANTZ, and SANDRA PRESLEY,
apa Loraht/ irk fruntirwillP Ufltl nnVPP/linO'SIIV V IIV(W) VtMVEVW VV »ftu*«vva»v«> »v*r»»»#»v««.J ******

had at the trial of this case and to file Transcript of Testimony and proceedings with the 
Cierk of the Circuit Court of Mobile County, Alabama to be paid by the State of 
Alabama.

IN COURT: Defendant, Defendant’s shadow counsel Glenn Davidson and Robert 
Thomas, Assistant District Attorneys JoBeth Mutphree and Jennifer Wright.

Dated: June 27,2018.

ariArfnfrUU1VUM WtUV i\V})vi W/iOj

Lynne Frantz 
Ct Reporter
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The Element in the Room: Requiring Probable Cause of Every 

Element of a Crime
Droceedinas.nvumQotcourt.Qra/2017/12/the-element-in-the-room-reQuirinQ-Dfobable-cause-of-everv-element-of-a-

crime/

Q NYU I LAW MOOT COURT BOARD
PROCEEDINGS

By Kimberly La Fronz-

The Fourth Amendment aims to strike a balance between the fundamental right to be free 
from unreasonable searches and seizures and allowing law enforcement officers to take 
effective action to protect the public interest.6 Yet, because the standard for effecting war­
rantless arrests relies on a nebulous “totality of the circumstances" analysis,- exactly what 
information a police officer must consider before effecting such an arrest is unclear. While 
much of the probable cause calculation is settled law at this point3-, it remains undecided 
whether an officer must have probable cause for every element of a crime, including mens 
rea, and how much attention officers must pay to evidence tending to negate that mens 
rea. Ultimately, this Contribution will argue that in order to effect a warrantless arrest a 
police officer must have probable cause with respect to every element of the crime in order 
to effect a warrantless arrest and must not ignore exonerating evidence in their totality of 
the circumstances analysis.

* it * * *

Precedent is clear that, in order to make a valid arrest without a warrant, the arresting offi­
cer must analyze probable cause at least as stringently as the warrant process would6 
since an arrest without a warrant “bypasses the safeguards provided by an objective pre­
determination of probable cause.”6 To meet this requirement, the officer is required to con­
sider the “totality of the circumstances,” a standard first Instituted by the United States 
Supreme Court in Illinois v. Gates to determine whether probable cause existed to search 
a house.1 The Court emphasized that the totality of the circumstances analysis was meant 
to be a “commonsense, practical” analysis.6

Yet case law is often unclear as to what information must be considered in the totality of 
the circumstances analysis and what officers must have probable cause of in order to 
arrest a person. Prior to Illinois v. Gates, the Supreme Court held that a warrantless arrest 
was unconstitutional absent “information hinting further at the knowledge and intent
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required as elements of the felony under the statute.”2 In United States v. Di Re the officer 
made an arrest because he saw illegal gambling coupons in a car, but the Court noted that 
presence alone did not speak to the knowledge and intent requirements of the statute.12 
Yet, subsequently in Maryland v. Pringle, where multiple men were found in a car with con­
trolled substances, the Court permitted the arresting officers to infer the knowledge mens 
rea for each individual31 While officers need not have trial-level proof of every element of 
the crime at the moment of arrest,-12 the Pringle and Di Re decisions indicate that mens rea 
must play a part in the totality of the circumstances analysis in some way. The remaining 
question is whether officers must have specific facts indicating the requisite mens rea or 
whether a mere inference will always suffice.

Though Pringle seemed to suggest that an inference is sufficient, circuit courts have split 
on the issue. The Fourth, Seventh, and Ninth Circuits hold that an officer need not estab­
lish probable cause for each element of an offense,12 while the Third, Sixth, Eighth, and
n r iltc th<»* nrAkokla aoi ica muct tr\ &\t&m olamonf r»f pn nffonefi HOnouuilO i iWiwi it iui ^/i wuuuiv vuwww mwui iv v»ui j wivt i iwi wt • wnw» • ww• w■ >w

of the earliest cases to adopt the understanding of probable cause as not requiring proba­
ble cause for every element, United States v. Sevier, focused on the idea that probable 
cause should be practical and nontechnical.-32 But as the Eighth Circuit said, “[f]or probable 
cause to exist, there must be probable cause for all elements of the crime, including mens

"16

By its very nature, the totality of the circumstances test requires an officer to consider all 
circumstances related to a possible crime. A number of the circuit courts have emphasized 
that law enforcement cannot ignore or disregard exculpatory facts in their probable cause 
analysis.12 Necessarily, the totality of the circumstances analysis, while providing that law 
enforcement officers can look at the entirety of the circumstances surrounding the alleged 
crime, also requires that they consider facts tending to dissipate probable cause.12 To hold 
otherwise would render probable cause analysis a nullity, because officers could claim 
probable cause despite significant facts to the contrary.

ifl^^ecessa^5pecRnn^otalit^nn^ircums!ances^maiysisnnaPpoIic^)Tficen^^ 
may not ignore easily accessible evidence and thereby delegate their duty to investigate 
and make an independent probable cause determination based on that investigation.”12 
The probable cause inquiry “requires officers to reasonably interview witnesses readily 
available at the scene, investigate basic evidence, or otherwise inquire if a crime has been 
committed at all before invoking the power of a warrantless arrest and detention.”22 Failure 
to investigate exculpatory or other information prior to arrest can prevent the establishment 
of probable cause 21

In BeVier v. Hucal, the Seventh Circuit held that an arrest was not valid without evidence of 
the requisite mens rea and that an officer’s decision to ignore information tending to 
negate mens rea opened him up to a valid § 1983 claim.22The Seventh Circuit does not
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require probable cause of every element of the crime23 yet still prohibits officers from 
ignoring exculpatory evidence on the subject of mens rea. And circuits on both sides of the 
split agree that it is in keeping with law enforcement’s duty to examine the totality of the cir­
cumstances that officers may not close their eyes to facts that would clarify the circum­
stances of an arrest, particularly where it is unclear whether a crime had taken place or 
where further investigation may exonerate the suspect.24 While law enforcement need not 
have proof beyond a reasonable doubt at the time of arrest,25 they must at least conduct a 
reasonably thorough investigation where there are no exigent circumstances25 or where 
minimal, reasonable further investigation would shed light on the events.22 This logic 
demonstrates that the workable solution to questions of mens rea at the moment of arrest 
is to return to a more robust understanding of the totality of the circumstances analysis that 
focuses on the actual totality, both exculpatory and inculpatory.

* * ★ * *

Advocates of not requiring probable cause for mens rea argue that asking officers to look 
into the state of mind would frustrate legitimate law enforcement purposes.25 However, 
under the probable cause of mens rea standard, officers need not peer into suspects’ 
minds in order to ascertain their mental state at the time of a possible crime. While officers 
cannot know what a suspect’s exact state of mind is, they also may not ignore evidence 
suggesting a suspect lacks the requisite mens rea. For most crimes, a guilty mens rea is 
what makes otherwise innocent behavior into criminal action. Without evidence of that 
mens rea, criminal suspects risk having their lives disrupted by court proceedings or pre­
trial detention despite having engaged in behavior not specifically criminalized by the 
statute.

Evidence tending to support or negate the existence of the requisite mens rea is often 
readily available at the time of arrest. As a start, criminal suspects may make statements 
either inculpating or exculpating themselves. Vet officers do not have to just take suspects 
at their words.25 As was the case \n Maryland v. Pringle, officers make inferences about 
whether knowledge or intent existed by, for example, looking at how visible the illicit sub­
stances were or how obvious the criminal behavior was.— The key point here is that offi­
cers must not only look at evidence that supports the guilty mens rea; the totality of the cir­
cumstances analysis necessarily requires them to also examine evidence tending to 
negate mens rea, just as they must for any other piece of exculpatory or undisputed infor­
mation.

In order to abide by this proposed standard, law enforcement officers do not need to con­
duct an exhaustive investigation prior to arrest. Instead, effective and constitutional law 
enforcement includes learning “what easily could have been learned, and in common pru­
dence should have been,"31 or performing minimal investigation that “would have reduced 
any suspicion created by the facts police had discovered.”32 Already, law enforcement offi-
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cers check the Vehicle Identification Number of a car or ask its driver for the vehicle’s reg­
istration papers prior to concluding that a car is stolen. It is not unreasonable to ask that an 
officer similarly ask suspects about the circumstances of the alleged crime or consider 
information easily produced or readily available at the scene that sheds light on a 
suspect’s state of mind. That basic level of inquiry would satisfy the proposed inquiry into 
the suspect’s mens rea.

***•*★

An understanding of the totality of the circumstances analysis that considers both Inculpa­
tory and exculpatory information with regards to the suspect’s mens rea and requires mini­
mal investigation in unclear circumstances bridges the gap between the inability of law 
enforcement officers to read the minds of criminal suspects and the right of people to be 
free from unreasonable arrests. By doing so, it still allows law enforcement to do their jobs 
quickly and on the scene but prevents wrongful arrests and the many consequences that 
can accompany such unlawful arrests. In the compromise between these important inter­
ests, requiring law enforcement officers to examine the true totality of the circumstances 
strikes the right balance.

Notes:

1. Kimberly La Fronz is a 3L at New York University School of Law. This piece is a com­
mentary on a problem written for the 2017 Herbert Wechsler National Criminal Moot Court 
Competition at the University of Buffalo School of Law. The issue in the problem centered 
on whether law enforcement officers must have probable cause of the requisite mens rea 
to effect an arrest and how much investigation officers must do for that element of the 
crime. The views expressed in this article do not necessarily represent the views of the 
author on this point. Rather, this article is a distillation of one side of an argument assigned 
to the team.
2* Brinegar v. United States, 338 U.S. 160,176 (1949) (The probable cause requirement of 
the Fourth Amendment is a compromise that “seek[s] to safeguard citizens from rash and 
unreasonable interferences with privacy and from unfounded charges of crime. [It] also 
seek[s] to give fair leeway for enforcing the law in the community’s protection.”). 
iL Maryland v. Pringle, 540 U.S. 366, 371 (2003) (“The probable-cause standard is inca­
pable of precise definition or quantification into percentages because it deals with probabil­
ities and depends on the totality of the circumstances.”).
£, Corbin Houston, Probable Cause Means Probable Cause: Why the Circuit Courts 
Should Uniformly Require Officers to Establish Probable Cause for Every Element of an 
Offense, 2016 Univ. of Chicago Legal Forum 809, 809 (2016) (“While many of the nuances 
of probable cause are settled law, there still remains much ambiguity surrounding the 
doctrine’s application by law enforcement in the area of warrantless arrests.").
5* Wong Sun v. United States, 371 U.S. 471,479 (1963) (“Whether or not the require-
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ments of reliability and particularity of the Information on which an officer may act are more 
stringent where an arrest warrant is absent, they surely cannot be less stringent than 
where an arrest warrant is obtained.”).
& Beck v. Ohio, 379 U.S. 89,96 (1964).
Z* See Illinois v. Gates, 462 U.S 213, 230-31 (1983).
SLld. at 230.
9. United States v. Di Re, 332 U.S. 581, 592 (1948).
10. Id. (“at the time of the arrest the officers had no information implicating Di Re and no 
information pointing to possession of any coupons, unless his presence in the car warrant­
ed that inference. Of course they had no information hinting further at the knowledge and 
intent required as elements of the felony under the statute.”).
11. Maryland v. Pringle, 540 U.S. 366, 373 (2003) (“Here we think it was reasonable for 
the officer to infer a common enterprise among three men. The quantity of drugs and cash 
in the car indicated the likelihood of drug dealing, an enterprise to which a dealer would be 
unlikely tn admit an innnrent nprson with the QQtpntia! tQ furnish evidence anaiHSt him,”1, 
12j. Adams v. Williams, 407 U.S. 143,149 (1972) (“Probable cause does not require the 
same type of specific evidence of each element of the offense as would be needed to sup­
port a conviction.”).
13. See Houston, supra note 4, at 809; Cilman v. Reeves, 452 F. App’x 263, 270-71 (4th 
Cir. 2011); Spiegel v. Cortese, 196 F.3d 717, 724 n.1 (7th Cir. 1999); Gasho v. United 
States, 39 F.3d 1420,1428 (9th Cir. 1994).
14. See Houston, supra note 4, at 809-10; Williams v. City of Alexander, 772 F.3d 1307, 
1312 (8th Cir. 2014); Wesby v. District of Columbia, 765 F.3d 13, 20 (D.C. Cir. 2014); Unit­
ed States v. Joseph, 730 F.3d 336, 342 (3d Cir. 2013); Thacker v. City of Columbus, 328 
F.3d 244, 256 (6th Cir. 2003).
15. United States v. Sevier, 539 F.2d 599, 603 (6th Cir. 1976) (citing Beck v. Ohio, 379 
U.S. 89 (1964)). See also Houston, supra note 4, at 814 (“TheSev/ercourt likely seized on 
Beck's language that ‘the rule of probable cause is a practical, nontechnical conception 
affording the best compromise that has been found for accommodating...often opposing 
interests.”’).
16. Williams. 772 F.3d at 1312. ............... .
17. See, e.a.. Biaford v. Tavlor. 834 F.2d 1213. 1218 (5th Cir. 1988) (officers "may notdis-
regard facts tending to dissipate probable cause”); BeVier v. Hucal, 806 F.2d 123,128 (7th 
Cir. 1986) (“The continuation of even a lawful arrest violates the Fourth Amendment when 
police discover additional facts dissipating their earlier probable cause”); Kuehl v. Burtis, 
173 F.3d 646,650 (8th Cir. 1999) (“An officer contemplating an arrest is not free to disre­
gard plainly exculpatory evidence”); Baptiste v. J.C. Penney Co., 147 F.3d 1252,1259 
(10th Cir. 1998) (officers “may not ignore available and undisputed facts”).
18. Biaford. 834 F.2d at 1218 (“As a corollary...of the rule that the police may rely on the 
totality of facts available to them in establishing probable cause, they also may not disre­
gard facts tending to dissipate probable cause.”).
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Baptiste, 147 F.3d at 1259.
20. Romero v. Fav. 45 F.3d 1472. 1476-77 f10th Cir. 19951.
21. See, e.g., United States v. Ramirez-Rivera, 800 F.3d 1, 28 (1st Cir. 2015) (failure to 
attempt to corroborate informant’s tip vitiated probable cause); Sevigny v. Dicksey, 846 
F.2d 953,958 (4th Cir. 1988) (failure to learn what easily could have been learned vitiated 
probable cause); Bigford, 834 F.2d at 1218 (failure to complete minimal investigation vitiat­
ed probable cause); BeVier, 806 F.2d at 128 (failure to pursue reasonable avenues of 
investigation vitiated probable cause); Kuehl, 173 F.3d at 650 (failure to conduct a reason­
ably thorough investigation vitiated probable cause).
22L806 F.2d at 128 (“Because this information [about the child’s condition and parents’ 
behavior] could have been easily obtained and was necessary before concluding that 
Robert and Annette had intentionally neglected their children, Hucal was unreasonable in 
not making those inquiries.”).
22* Spiegel v. Cortese, 196 F.3d 717, 724 n.1 (7th Cir. 1999).
24. See, e.g., BeVier, 806 F.2d at 128 (“A police officer may not close her or his eyes to 
facts that would help clarify the circumstances of an arrest. Reasonable avenues of investi­
gation must be pursued especially when, as here, it is unclear whether a crime had even 
taken place.”); Kuehl, 173 F.3d at 650 (citingBeWer, 806 F.2d at 128).
25. Brinegar v. United States, 338 U.S. 160,174 (1949) (“If those [guilt beyond a reason­
able doubt] standards were to be made applicable in determining probable cause for an 
arrest or for search and seizure...few indeed would be the situations in which an officer... 
could take effective action.”).
26. Kuehl. 173 F.3d at 650 (“law enforcement officers have a duty to conduct a reasonably 
thorough investigation prior to arresting a suspect, at least in the absence of exigent cir­
cumstances.”).
27. Id. (“probable cause does not exist when a ‘minimal further investigation’ would have 
exonerated the suspect.’’).
28. Houston, supra note 4, at 830 (“A major reason for the development of the some-ele­
ments approach was the view that requiring probable cause for each element would frus­
trate law enforcement even when conducting warranted searches.”).
29. Criss v. Kent, 867 F.2d 259, 263 (6th Cir. 1988) (“A policeman, however, is under no 
obligation to give any credence to a suspect’s story.”).
30. Maryland v. Pringle, 540 U.S. 366, 372 (2003) (where Pringle was one of three men in 
the car at 3:16 am, there was $763 of rolled-up cash in the glove compartment directly in 
front of Pringle, there were five baggies of cocaine accessible to all three men, and the 
three men failed to offer any information about the ownership of the cocaine or money, 
“[w]e think it an entirely reasonable inference from these facts that any or all three of the 
occupants had knowledge of, and exercised dominion and control over, the cocaine.”).
2L Sevigny v. Dicksey, 846 F.2d 953, 958 (4th Cir. 1988).
3Z, Bigford v. Taylor, 834 F.2d 1213,1219 (5th Cir. 1988).
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J. CHRIS McCOOL 
J. WILLIAM COLE 
RICHARD J. MINOR 
Judges

D. Scott Mitchell 
Clerk 

Gerri Robinson 
Assistant Clerk 
(334)229-0751 

Fax (334) 229-0521

MEMORANDUM

CR-17-0991 Mobile Circuit Court CC-11-2588.80
Derek Tyler Horton v. State of Alabama

WINDOM, Presiding Judge.

In August 2012, Derek Tyler Horton was convicted of three 
°/ capital *mrder for the murder of Jeannette Romprey. 

he murder was made capital because it was committed during
4(W*wi\rS€a-|0f J J°bib,fry ±n the first de9ree' see § 13A-5- 
40(a) (2), Ala. Code 1975; because it was committed during the
course of an arson in the first degree, see § 13A-5-40(a) (9) •
Ala. Code 1975; and because it was committed during the
of a burglary in the first degree, see § 13A-5-40(a)(4), Ala.course
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197^' The 5ury recommended that Horton be sentenced to 
death, on December 6, 2012, the circuit court followed thl

aeatft sentence. Horton v. State. 217 So. 3d 27 (Ala r-rim 
App. 2016) in April 2018, Horton was subsequently Retried 
the same charges and was again convicted cl three countsof

i ™urder- Horton was sentenced to life in prison 
without the possibility of parole.

On

on

°; tt^n e^o0 p.rs
waf S “"ft

heparfmefr^ffrf'Jt™'
a residence off Old Highway 90. When firefighters arrived at 
the scene, they found a mobile home engulfed in flames. Once
^n-flre °F' firefi9hters discovered charred human and 
canine remains m the mobile home. The human remains 
determined to be those of Romprey. The medical examiner 
determined that Romprey had been shot twice in the head 
either of which would have been fatal. The medical examiner 

RomPrey’s blood tested negative for 
monoxide, indicating that Romprey was already dead when the 
lire started.

Niven.

were

Deputy Fire Marshals investigated the fire 
mobile home. at Romprey's

Given the fire patterns, the degree of 
the fact that there did not appear to be an 

accidents1 or weather-related cause, and that Romprey had been 
shot, the Deputy Fire Marshals determined that the fire had 
been intentionally set.

destruction,

A crime—scene investigator surveying the 
fire discovered numerous household items 
nearby embankment.

scene of the 
at the bottom of a

^ , These items included: two laptop
computers; a desktop computer tower; a flat-screen television; 
jewelry boxes with jewelry in them, a tea-set box and several 
pieces of a tea set; a women's wallet, which held Romprey's 
Alabama driver's license; and two watches. The items 
identified as belonging to Romprey, were tested for 
fingerprints; no usable fingerprints were found on any of the 
items. During the investigation, law enforcement determined

2
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5^«r- ??rey S Cruiser vehicle was missing and entered the 
informatrcn regarding the PT Cruiser into the National Crime 
Information Center <"NCIC") database as, a, atn.W

Around 3:20 a.m. on the morning of April 10, 2010 
Conecuh County Sheriffs Department received a call f^orn a

Sre WaS 3 disabled vehicle on the side of Interstate 65 near mile marker 76. At 4:32 am
motorist called the department and reported’that a person was 
walking along the interstate in the same vicinity. Later
more calls came in reportina that th#»re * d-p ___  ,j_ ! ■
ditch beside Interstate 65. ~*K,
Department relayed the information from the reports to the 
Alabama Department of Public Safety. P

the

another• /

State Trooper Cameron Fillingim 
investigate the PT Cruiser; he arrived 
vehicle was unoccupied and 
doors were

was dispatched to 
around 8:00 a.m. The 

was resting against a tree. The 
a tJe ^ in the ignition, the ignition
anc* the vehicle was m drive? however, the engine was

Sftos’inn;Lnag4 Itv>Wa® later det«rmined that the vehicle was out 
. ^fter paving the vehicle towed to Brewton, Trooper

S rhII91M i€frn^ th3t the vehicle had faeen reported as stolen
contacted' tii* ^ Sheriff>s 0ffice* Trooper Fillingim 
infn™!iddK^hfd^nVestlgator' Corporal David Tunink, and 
informed him that the vehicle had been found and towed to a 
tow shop in Brewton-.

was on,

Sheriff s Department and Trooper Fillingim and had the vehicle 
towed to Mobile. The three officers then went to the area 
where the vehicle had been found on Interstate 65 ana examined 
the scene. A short distance from the vehicle, they discovered 
two separate debris fields containing personal items belonging 
to Romprey. Among the items were the vehicle's owner’s 
manual, a revolver, Romprey's checkbook, a photo album, 
Romprey s notary seal, a personalized license plate with the 
name "NETTIE", and various identification cards. The item! 
were processed for fingerprints, but no fingerprints were 
pound on any of the items. The revolver was also tested for 

e presence of blood and DNA. No blood was found on the
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weapon; a partial DNA profile was found but 
a comparison, 
was the murder

p....... . , was too weak to do
. ■*. - — ——uiat une £TeVOJ-V6X

weapon. A friend of Romprev's testified that 
Romprey owned a revolver and that the revolver found 
ft Cruiser appeared to be Romprey's revolver. near the

area whS Sf debrfa'

S^Trr*• »•»?«; £- ——w>re..va. a Miuc nyion Dag with a white
knit cap inside. The hat was tested by the Department of
thfe£S1C ScJ;ences* Th^ee spots on the cap tested positive for 
the presumptive presence of blood. These spots, as well as a 
spot on the rim of the cap, were tested for DNA. All four
5!°!;® fItafined,,Horton's DNA* Romprey * s PT Cruiser was also 
processed for fingerprints and DNA. The driver's side door 
contained a partial palm print that matched Horton's palm 
1. ' ” “ "r~ VJ" W1,= ov.cci.xiig wneei was round to contain a
nrSfiTo *?!? DN-A °f at least two People. One of the DNA profiles m the mixture matched Horton' s DNA.

oa. a. Investl9ators determined that Officer James Morrow 
State Capitol Police had dropped a male off at a gas station 
in the area of the abandoned vehicle. Officer Morrow told 

xhat h® had encountered a male walking on the 
7i at t:30 a.m. on Sunday

1 l1!. 2jL10: officer Morrow was traveling northbound 
interstate 65 when he saw a man, whom he identified as Horton, 
waiking on the side of the interstate around mile marker 80 or
Hi;i-rt«-ff1C?r+.?0rr0W pulled over to offer Horton assistance. 
Horton s clothes were wet and muddy, and he was barefoot.
Officer Morrow asked why Horton was walking on the side of the 
interstate, and Horton told Officer Morrow that he had been

a xrxena xrom Pensacola, Florida, to 
Huntsville, Alabama, that Friday night and that the two had 
gotten into an altercation near Brewton. 
friend drove off and left him. 
that he began walking through a 
When he reached Interstate 
northbound.

of the

on

Horton said that his 
Horton told Officer Morrow 

swamp toward Interstate 65. 
he continued walking 

Horton told Officer Morrow that he had lost his
fv°fSv.and hlS wallet in the swamp. Officer Morrow told Horton that his statement about walking through 
interstate did not make any sense.
Morrow, Horton then shut down,

65,

a swamp to get to the 
According to Officer 

making it difficult to

4

Appendix F



communicate with him.

Horton told Officer Morrow that he was from the Mobile 
• Horton was initially adamant about going to Huntsville, 

out he later allowed Officer Morrow 
a way home to the Mobile 
several exits in the area in 
assistance.

area
to assist him in finding 
Officer Morrow drove to 

an attempt to find Horton 
at a travel center at Exit 96 in 

Evergreen, Officer Morrow was able to find assistance for 
Horton. Customers and employees at the travel center provided 
Horton with dry clothes and shoes, fed him, and gave Horton 

to the showers at the center. Officer Morrow
telephoned Horton's girlfriend and grandmother and left 
messages for them. Morrow testified that Horton's grandmother 
returned his call and told him that she would be there to pick 
up Horton in about two hours. After speaking with the travel 
center employees to inquire about leaving Horton at the 
center, Officer Morrow left Horton there waiting 
grandmother to arrive.

area.

Finally,

access

for his

Further investigation revealed that at approximately 8:00 
p.m. the night of April 9, 2010, Horton had visited St. 
the Baptist Catholic Church in Grand Bay, which was 
approximately 10 miles from Horton's house in Theodore and 
approximately 3 miles from Romprey's mobile home in Grand Bay. 
Katherine Comer was chaperoning a youth group at the church 
that night when a young man came to the church, 
that the man seemed disoriented and would 
contact.

John

Comer said
not make eye

The man said that he was looking for the priest. 
Comer told the man that the priest was not there but informed 
him that he could leave his name and telephone number and the 
priest would contact him.
Horton"

The man wrote his name — "Derek 
— and telephone number on a piece of paper. Comer 

then wrote on the paper the day and time and for the priest to 
contact the man. Nick Switzer, a member of the youth group 
who was at the church that evening, identified the man he had

Switzer testified 
that the white knit cap that had been found on the side of the 
interstate was the cap Horton had been wearing that night.

seen at the church that night as Horton.

A new minutes axter visiting the church, Horton went to 
a Chevron gas station on Old Highway 90, approximately one and 
a half miles from the church and one and a half miles from 
Romprey's mobile home. Surveillance video from the store
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la minnhS \ itting °n-a °Urb at the store for approximately
Horto^'^^°re UP and walkin9 away. Sarah Adams,
Horton s girlfriend at the time, identified the man as Horton.

FridavdaAtrnSqifininthat was suPPosed to visit Horton on 
„ _Apr^ 9' 2010, at his house, but, when she telephoned
Horton s mother around noon that dav. hi« mot*®1- irf^med he-

®P°*! hi ROrtTiu H°it0n asked Adams not to tel1 his mother 
where he was and that he wanted her to send him some
he could get away. Adams agreed not to tell his mother 
send him money; however, 
called Horton's

money so 
and to

nnCP sho rrr\t- r\f-P 4-V, _____ .--- -- *----- me puuae, sne
mother and told her where 

Horton's mother and grandmother 
picked up Horton, and returned home.

Horton was. 
then drove to Evergreen,

When Horton returned home, Adams asked him how he had 
arrived m Evergreen. Horton said that he got "a car out of 
nowhere and drove it until it ran out of gas. (R. 2358.) He 
S3id tlist ancrels t’."hP‘n rarri^ ^
?vri°^,Jn°t making much sense, mentioned a Catholic church and 
that God wanted to use him to deliver judgment. The following 
day, Horton built a large fire in a fire pit in the backyard. 
Horton made Adams stay outside and read the Bible for hours 
while he threw things into the fire. Horton made Adams pray
tid a£?dSf.d her.of Jein9 insincere in her prayers. Horton 
kept the fire going for several days. That Wednesday, Horton 
was arrested, for domestic violence and placed in the 
Metro jail. Mobile

Following Horton's arrest, photographs were taken showing 
Horton with scratches on his arms and legs and with burn marks 
on his hands. The day after Horton's arrest, Corporal Tunink 
interviewed Horton. The interview was recorded and played for 
the jury. A transcript of the interview was also prepared and 
introduced into evidence,0 Corporal Tunink did not mention
Romprey's murder or question Horton about the murder. Rather 
Corporal Tunink asked questions about Horton’s background and 
the events of the previous week. Corporal Tunink did ask 
questions about the vehicle Horton had traveled in the 
previous weekend and whether Horton had seen a fire. Horton
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htLhi“j 25
H JJ;e Wer^t?rev dlfferent People and they were like angels. Horton said he had followed good voices, which h»n uh v^r +-1 
the woods. ' ---------- t-w

Horton's mother had filed a petition to have Horton
Hortn!v?tarily conmJitted because she was concerned about 
Horton s mental well being. A hearing was held, and Horton
llltn i° BayPointe Hospital for a mental evaluation.
26r2O10aS Subsequently arrested for Romprey's murder on April

illlliliPs
. , Kr0m 3 fnUrd™Charge and that he had no on® wbo would 
help him. (R. 2380.) During a later call that same day,
^°n t?atn asked Adams to bail him out of jail. Adams told 
Hor^°" that she dld not hav® the money. she said that she
£®aded u° +W°ru f°r 3 feW days to earn the money to pay his 
bond. Horton became agitated and threatened that when he got

°5 i?ai1 on his own he would shoot everyone who had not helped him and burn down their houses.

was "on therun"

On appeal, Horton argues: 11 i-hat +-b^ insufficient to sustain ^convictions^,'that "the’‘circuit 
court should have suppressed evidence obtained after his 
arrest for a domestic-violence charge because, he says, his 
arrest was pretextual; 3) that the circuit court erred when it 
admitted into evidence the recorded phone calls he made from 
jail; 4) that the circuit court erred in granting the State's 
challenge for cause of a prospective juror; and 5) that the 
circuit court erred in refusino 1-n H-iemioo w-.
sanction for the State's failure to maintain and 
evidence that would have

was

case as a
preserve

exonerated Horton.

I.
Horton argues that the evidence was insufficient to

7
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urmise that Horton was guilty of the murder of Jeannette 
(Horton's brief, at 17.) Horton argues that, at 

most, the evidence supported an inference that he had been a
a Pfsse2ger of Homprey's vehicle at some point and 

could be guilty of receiving stolen property.
ft I It In determining the sufficiency of 

the evidence to sustain a conviction, a 
reviewing court must accept as true all 
evidence introduced by the State, accord 
the State all legitimate inferences 
therefrom, and consider all evidence in a 
light most favorable to the prosecution "1 
Balienqer v. State. 720 So. 2d 1033, 1034 
(Ala. Crim. App. 1998), quoting Faircloth 
v. State. 471 So. 2d 485, 488 (AlZ 
App. 1984), aff'd,
1985) .

Crim.
471 So. 2d 493 (Ala. 

The test used in determining the 
sufficiency of evidence to sustain a 
conviction is whether, viewing the evidence

i n

in the light 
prosecution, 
could have

most favorable to the 
a rational finder of fact 

found the defendant guilty 
beyond a reasonable doubt, 
state, 697 So. 2d 497, 498 (Ala. Crim. App. 
1997), quoting O'Neal v. State. 602 So. 2d 
462, 464 (Ala.

?» I Nunn v.

Crim. App. 1992). "'When 
there is legal evidence from which the jury 
could, by fair inference, 
defendant guilty, the trial court should 
submit [the case] to the jury, and, in such 
a case, this court will not disturb the 
trial court's decision.
State, 728 So. 2d 691, 696 (Ala. Crim. App. 
1998), quoting Ward v. State. 557 So. 2d 
848, 850 (Ala. Crim. App. 1990).

find the

If I Farrior v.

The role
of appellate courts is not to sav what the 
facts are. Our role ... is to judge 
whether the evidence is legally sufficient

issue for 
Ex parte

to allow submission of an 
decision [by] the jury.'

8
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Bankston. 358 So. 
1978) . 2d 1040/ 1042 (Ala.

Vf f
. Tlle trial court's denial of a motion 

fot judgment of acquittal must be reviewed 
by determining whether there was leqal 
evidence before the jury at the time the 
motion was made from which the jury by fair 
inference could find the defendant 
Thomas v. guilty.
APP. ateniard,'
this court will determine only if legal 
evidence was presented from which the jury 
could have found the defendant guilty 
beyond a reasonable doubt. Willis v 
§^ate, 447 So. 2d 199 (Ala. Cr. App. 1983).* 
When the evidence raises questions of fact 
for the jury and such evidence, if 

is sufficient to sustain a 
. . the denial of a motion for
judgment of acquittal does not constitute 

McConnell v. State. 429 So. 2d 662 
(Ala. Cr. App. 1383)."

believed,
conviction,

Gavin v. State.
^quoting Ward v, ‘fiff So^ 2d^ 190^* Crim. App. 2003), 

1191 (Ala. Crim. App.

II I ItCircumstantial evidence alone is enough 
to. support a guilty verdict of the most 
heinous crime, provided the jury believes 
beyond a reasonable doubt that the accused 
is guilty." White v. State. 294 Ala.
272, 314 So. 2d 857, cert, denied,
951, 96 S. Ct. 373 46 L
(1975).

265, 
423 U.S. 

Ed. 2d 288 
Circumstantial evidence is in no 

way considered inferior evidence and is 
entitled to the I

. , same weight as direct 
evidence provided it points to the guilt of 
the accused." Cochran v. State. 500 So. 2d 
1161, 1177 (Ala. Cr. App. 1984), affirmed 
in pertinent part, reversed in part on 
other grounds, Ex parte Cochran. 500 So 2d 
1179 (Ala. 1985)."
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Scott v. State. 163 So., . 3d 389, 
(quoting White v. State. 546 So. 

App. 1989)).
456 (Ala. 
2d 1014,

Crim. App. 2012} 
1017 (Ala. Crim.

In Bradford v. state- 
2006), this Court explained:

948 So. 2d 574 (Ala. Crim. App.

In reviewing a conviction based on 
circumstantial evidence, this court must view that 
evidence in the light most favorable to the 
prosecution. The test to be applied is whether the 
Dury might reasonably find 
excluded every reasonable hypothesis 
guilt; not whether such evidence

that the evidence
except that of

, , , excludes every
reasonable hypothesis but guilt, but whether a jury 
might reasonably so conclude. United States v 
Bla^k, 497 F. 2d 1039 (5th Cir. 1974); United State.; 
v, McGlamorv. 441 F. 2d 130 (5th Cir. 1971); Clark 
y. United States. 293 F. 2d 445 (5th Cir. 1961T

VI I VI The sanctity of the jury function demands 
that this court 
that of the jury.never substitute its decision for 

Our obligation is [to] examine 
the welter of evidence to determine if there oxistis
any reasonable theory from which the jury might have 
concluded that the defendant was guilty of the crime 
charged." McGlamorv. 441 F. 2d at 135 and 136.

948 So. 2d at 578-79 (quoting Cumbo v.
874 (Ala. Crim. App. 1978)).

f tf

State. 368 So. 2d 871,

The jury found Horton guilty of the capital offenses of 
murder during the course of an arson, murder during the course
iiai3T£ro%u?>**
person commits murder if "[w]ith intent to cause the death of 
another person, he or she causes the death of that 
f, 13A-6-2(a) (!), Ala. Code 1975. A person commits arson in 
the first degree if he, "intentionally damages a building by 
starting or maintaining a fire ... and: (1) [ajnother person 
is present in such building at the time, and (2) [t]he actor 
knows that fact." § 13A-7-41,

person."

Ala. Code 1975. A person
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bbe£T-i" he f±rSt degree if he, "in the course of 
J°“Jtting ?4.Jh®ft *'• [u]ses force against the person of the 
owner ... with intent to overcome his physical resistance or 
physical power of resistance; or . .. [threatens the imminent 
use of force against the person of the owner ... with intent 
to compel acquiescence to the taking of or escaping with the 
property S 13A-8-43, Ala. Code 1975, and the person "[1]^ 
armed with a deadly weapon or dangerous instrument; or 
[.clauses serious physical injury to another."
Ala. Code 1975. Section 13A-7-5, Ala. 
first-degree burglary, in pertinent part,

"(a) A person commits the crime of burglary in 
the first degree if he or she knowingly and 
unlawfully, enters or remains unlawfully in a 
dwelling with intent to commit a crime therein, and, 
if, in effecting entry or while in dwelling or in 
immediate flight therefrom, the person or another 
participant in the crime:

• ♦ •

§ 13A-8-41, 
Code 1975, defines 
as follows:

« • • «

" (2) Causes physical injury to any person who is 
not a participant in the crime."

Reviewing the evidence in the light most favorable 
State and according the State 
therefrom,

to the
all reasonable inferences 

we hold that the State presented sufficient 
evidence to submit the case to the jury. During its case in 
chief, the State presented evidence that around 8:00-8:30 p.m. 
on the night of the murder, Horton was seen at a church and a 
gas station not far from Romprey's residence, 
wearing a white knit cap at the time. Horton was
, . ^ - Romprey, who had been 
visiting a friend, would have arrived home around 9:30-10:00 
p.m. that evening. After Romprey arrived home, someone 
entered Romprey's home and shot her twice in the head with her 
own revolver. Romprey's residence was set on fire, and 
firefighters were dispatched to the residence around 1:30 a.m. 
Some of Romprey's belongings were strewn down an embankment 
near her home. Her vehicle was missing from the residence.

Less than two hours later, motorists along Interstate 65 
began calling the Conecuh County Sheriff's Department to 
report that there was a disabled vehicle on the interstate
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near mile marker 77, 
Grand Bay. 
interstate, 
gas.Romprev^ tfersonsTh V<ThlCle' investigators found some of 
Komprey s personal belongings. Among the items was a revolver
It tlTJi t0Dbe thS murder weaPon and identified by a witness 
recovered Romprey's revolver. a white knit cap was also 
ecovered in the area near the vehicle. Horton’s DNA 

fonnd on the PT Cruiser’s steering wheel 
was discovered 
door.

was
f on the outside of the vehlcuVdriSSMSe 

Horton s DNA and his blood were found on the white knitcap.

Sunday m°rning> April 11, 2010, Officer Morrow picked 
up Horton as Horton walked along the interstate 
abandoned PT Cruiser. srate
not wearing any shoes. 
be in the

near the 
were muddy, and he was 

His explanation as to how he came to 
^ ^ was often conflicting and nonsensical. Horton 

claimed that he did not know how he had obtained the vehicle 
but said that he drove it until it ran out of gas and then 
angeis carried him the rest of the way. Horton had told
Da^tvSin H»nr°W ^?at .h® WaS on his way from Pensacola to a 
party m Huntsville with an unnamed individual. They got into
He tolTnfi<™arnBieWt0n: and the in^idual abandoned him?

^ l Morrow that he walked through a swamp to 
around rht interstate. When later asked about his whereabouts 
around the time of the murder, Horton claimed he did not have 
a clear memory of that period.

Horton's clothes

area

Before Horton was charged with Romprey's murder, he was

° P°St 3 bond' Horton responded that hedid not have anyone who would
he was "on the even give him five dollars when 
nr„on, , .. . ^ for a ^rder charge. Testimony was

placed from jaxl to his girlfriend, he again asked his 
girifflend t0 bond him out of jail. When his girlfriend 
fnd !d-ahanrShe did b0t have any mon^' Horton became agitated 

swear to God and everybody who — everybody who 
said that they gave a fuck, I'm shooting them and I'm burning

run"
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their fucking house down." (R. 2385.)

The evidence in thisfmprey's vehiclTMs'

interstate rtortlTafte b» 10 R°nprey's chicle and on the 
/it Short3y aft6r Romprey's murder, his presence in the 

area of the murder shortly before the murder, the
Suisef erhiWseac?aimathf°fUn1? ±n the 3rea near the abandoned PT 
charoe Drier L £*.tha\he "as "°n the run" for a murder
murdfr aid „„ 9 pharged »lth or questioned about the
murder, and his threatening statement that he would shoot
those who had not helped him get out of jail andTurn ihe£
h fS\dOWn “ ”aS sufficient evidence from which the 1urv
in^er^rerid^mif03*31^ concluded that Horton murdered Romprey
«eie in her vIm c? T t0, «>e residenoe- and then left thi
riSif Sn tiil ciriS' iCCOrdln9ly' ***»“ is entitled to no

II.

Horton argues that his arrest for domestic violence
S«Umeoal PS6inal a-,rdreSt; therefore' »• says, the arrest 

as illegal and all evidence obtained as a result of that
— the statements made to Det. Tunink and the recorded

telephone calls from jail to his girlfriend — should have
been suppressed. Horton contends that the arrest was a
question Hortont0 ^ [Corp°ra13 Tunlnk the opportunity to 

2 ••• as a susPect in the murder case."
(Horton s brief, at 26.) He claims that the charge, involvina 
an altercation with his mother, had not been pursued by either 
his mother or Sergeant Steven Welch, to whom the case had been

• Hor,tor\ states that it was only after another 
detective involved m the murder investigation contacted 
Sergeant Welch that Sergeant Welch issued the arrest warrant 

that this CoUrt revisit listing precedent and 
arrests^ * ^ standard in ^viewing claims of pretextual

was

arrest

_ JXt iawe11 established that ’ [a]n arrest may 
not be used as a pretext to search for evidence.’

pretextual
arrest has been defined as ’the use of some minor 
offense, typically a traffic violation, as a tool
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for obtaining evidence or statements relating to a 
greater offense for which the police lack the 
required probable cause or reasonable suspicion 
v^er^1Se ^t0 obtain*' Jonas, Pretext Searches anri 

—F°nrth Amendment: .Unconstitutional Abuses of
1792 n. 5 (1989)Power, 137 U. Pa. L. Rev. 1791,

|£grbrough v. State, 621 So. 2d 996, 1002-03 (Ala. 
1992). However, the Alabama Supreme Court has held:Crim. App.

"Recently, the [United States] 
again reiterated its preference for 

context of the
Supreme Court 

an obj ective
„ . , ^ , Fourth Amendment.
Evenhanded law enforcement is best achieved by 

application of objective standards of conduct, 
rather than standards that depend upon the 
subjective state of mind of the officer.' Horton v 
Ealifernia, 496 U.S. 128, 110 s. ct. 2301, 2308-09 
(1990) (holding that the Fourth Amendment does not 
prohibit the warrantless seizure of evidence in 
plain view even though the discovery of the evidence 
was not inadvertent).

test in the
the

"Following the Supreme Court's preference for an 
objective standard, we adopt the objective test for 
determining whether an arrest was pretextual and 
therefore unlawful.. , As long as the police officer 
is doing only what is objectively authorized and 
legally permitted, the officer's subjective intent 
in doing it is irrelevant."

Ex parte Scarbrough.
See also Webster v. 
1995). “

621 So. 2d 1006,
State, 662 So. 2d 920 (Ala.

1009-10 (Ala. 1993).
Crim. App.

The circuit court, using the objective test, found that 
the State presented sufficient evidence — the complaint bv 
Horton's mother of a "choking incident" and "evidence about 
choke marks" on the victim — establishing probable cause to 
arrest Horton for domestic violence. (R. 261.) Whatever the 
detective's subjective intent, he possessed an objective legal 
basis to issue the arrest warrant. Because the arrest was 
legal, the circuit court properly denied Horton’s motion to 
suppress the evidence.
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Further, thi.3 Court^ _ , is bound to follow Ex
Sdruntll\t SlfreC6den1t fl thS AlabaI"a Supreme Court unless 
rnl foS t overruled by that Court. See § 12-3-16, Ala
Sod 2d9288 ^goMbpwr^ Hunt_svj11*' 288 Ala. 242, 244, 259 
=I^d-I88i 290 U972) (Court of Criminal Appeals "is without 
authority to overrule the decisions of [that] court"). Thus
SiSr)C°Urt^Cann0t/ aS Horton requests, abandon the objective 
standard adopted by the Alabama Supreme 
nor are we inclined to do so. Court in that case.

ill.

houses down. Specifically, Horton contends that the 
recordings should not have been admitted under the idepnf 
exception to the exclusionary rule prohibiting collateral^
^rotetSe “aloe ^ preJudicial outweighed any

not help Horton get out of jail and to burn down their houses 
was admissible. This Court stated:

" V ' Norton's threat to shoot anyone who did not 
help him get out of jail and to burn their houses 
down was ... relevant to consciousness of guilt. 

People v. Evans. 209, Ill.See, e.g
808 N.E.2d 939, 955, 283 Ill. 
(statement by accused that if he

2d 194, 222, 
Dec, 651, 667 (2004) 

^ prevailed on his
criminal case he would kill his grandmother because 
she had helped the police in the murder 
investigation held admissible as evidence of 
accused's consciousness of guilt); People v. Turner-. 
128 Ill. 2d 540, 561-62, 539 N.E.2d 1196, 1205, 132 
Ill. Dec. 390, 399 (1989) (statement by accused that 
he would kill his cellmate if cellmate interfered 
with his
accused's consciousness of guilt);

• /

escape was admissible as evidence of 
and Abram v.

15
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95 Nev. 352, 356-57, 594 P.2d 1143, 1145 
(1979) (statement by accused that he was 'going to 
get' his girlfriend for 'turning state's evidence 
against him' was admissible as evidence of accused's 
consciousness of guilt).

"We recognize that in Alabama «[i]t is a basic 
and fundamental principle of evidence that in a 

Prosecution, it is not permissible to show a 
between the accused and 

not connected with 
Cavlor v. State.

a third person 
the victim or the offense. ' 

353 So. 2d 8, 10 (Ala. Crim. App. 
However, where their connection with the 

offense sufficiently appears, evidence of prior [or 
subsequent] difficulties between [the] accused and 
a third person is admissible.’" Heliums v. state.
]?49 2d 611' 614 (Ala* Crim- App. 1989) (quoting 
40 C.J.S. Homicide § 209 (1944)) (emphasis omitted). 
The test to be applied in determining whether a 
defendant's threat to kill a person other than the 
murder victim is admissible ' is whether there was 
reasonable and sufficient connection between 
threat to the third person and the killing.' State 

Ramirez, 116 Ariz. 259, 266, 569 P.2d 20ir~208 
(1977) . in this case, we believe there was a 
sufficient connection between Romprey's murder and 
Horton's threat to kill people and burn their houses 
down. ... [T]he threat to shoot people and then burn 
bheir houses down involved the same unique 
circumstances as Romprey's murder — Romprey was 
shot and her mobile home was then burned down.

1977). I IV

a
the

"Therefore, we hold that the trial court
properly admitted evidence ... that [Horton] had 
threatened to shoot anyone who did not help him get 
out of jail and to burn their houses down."

Horton v. State. 217 So. 3d 27, 50 (Ala. Crim. App. 2016)*

Although this Court reversed Horton’s convictions 
another issue and the admissibility of the recordings was not 
necessary to the disposition of the case, because the issue 
was likely to arise again during Horton's retrial, 
addressed it.

on

this Court
Despite this Court's ruling that the recordings

16
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were admissible,present another groyji^^fo^their^Smisslbllity^ ^ 

argued that the threat Horton had made during 
recorded calls was admissible to prove identity, and the 
circuit court allowed the recordings to be admitted on that

The State 
one of the

Since the issue was briefed and argued by the parties on 
direct appeal following Horton's first trial, this Court's 
pronouncement that the recordings were admissible is judicial 
dictum, rather than mere obiter dictum. See People v. 
iJ.j-.lliams, 204 Ill. 2d 191, 206, 273 Ill. Dec. 250, 788 N.E.2d 

t ^' Judicial dictum is not a binding decision; 
however, it provides guidance to lower courts and must be 
given considerable weight. See United States v. Bell. 524 
F.2d 202, 206 (2nd Cir. 1975). Given that the issue and 
evidence remains the same, this Court adopts our previous 
finding that the recordings were admissible as consciousness 
of guilt; therefore, we need not address whether the circuit 
court properly allowed the recordings into evidence under the 
identity exception to the exclusionary rule. " [W] e may affirm 
the trial court's judgment 'on any valid ground or rationale, 
even one rejected or not considered by the trial court, so 
long, as notice of the ground, and an opportunity to respond is 
shown by the record to have been available, to satisfy the 
minimum requirements of due process.'" Tolbert v. state, in 
So. 3d 747, 750 (Ala. Crim. App. 2011) (quoting Ex parte
Sfflley, 870 So. 2d 711, 714 (Ala. 2003)). 
prejudicial effect did not substantially outweigh the 
evidence's probative value. See Rule 403, Ala. R. Evid. 
Thus, Horton is entitled to no relief on this claim.

Further, the

IV.

Horton argues that the circuit court erred by granting 
the State s challenge for cause with respect to prospective 
juror R.P. Horton asserts that R.P. indicated that she could 
consider imposing a death sentence in an appropriate case.

"The test for determining whether a strike rises 
to the level of a challenge for cause is 'whether a 
juror can set aside their opinions and try the case 

an<* impartially, according to the law and the 
evidence. Marshall v. State, 598 So. 2d 14, 16

17

Appendix F



:L^91)* 'Broad discretion is vested 
with the. trial court in determining whether 
to sustain challenges for 
435 So.

or not
cause.* Ex parte Nettles. 

+ 151, 153 (Ala. 1983) . 'The decision of
the trial court "on such questions is entitled to 
great weight and will not be interfered with 
clearly erroneous, 
discretion.

unless 
abuse ofequivalent to an 

Nettles, 435 So. 2d at 153."« I

Dunning v. State. 659 So. 2d 995,

In Revis v. State, 
this Court stated:

997 (Ala. Crim. App. 1994). 

101 So, 3d 247 (Ala. Crim. App. 2011),

It • VV f A trial judge is in a 
decidedly better position than an 
appellate court to assess the 
credibility of the jurors during 
voir dire questioning. 
v. State. 628 So.
Crim.

See Ford 
2d 1068 (Ala. 

For thatApp.
reason, we give great deference 
to a trial judge's ruling 
challenges for cause.
State, 906 So. 2d 210 (Ala. Crim. 
App. 2001).’

1993).

on
Baker v.

ft 1 II Turner v. State. 924 So. 
(Ala. Crim. App, 2002).

2d 737, 754

»» i ii f The "original 
constitutional yardstick" on this 
issue described 
Witherspoon v. Illinois. 391 U.S. 
510, 88 S.Ct. 1770,
776 (1968) .

was in

20 L.Ed.2d 
Under Witherspoon. 

before a juror could be removed 
for cause based on the juror's 
views on the death penalty, the 
juror had to make it unmistakably 
clear that he or she would 
automatically vote against the 
death penalty and that his or her 
feelings on that issue would

18
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therefore prevent the juror from 
making an impartial decision 
guilt. However, this is no 
longer the test. In Wainwright 
v^-Witt, 469 U.S. 412, 105 S.Ct. 
844, 83 L.Ed.2d 841 (1985), the 
United States Supreme Court held 
that the

on

proper standard for 
determining whether a 
veniremember should be excluded 
for cause because of opposition 
to the death penalty is whether 
the veniremember1s views would 

prevent or substantially impair 
the performance of his duties as 
a juror in accordance with his 
instructions

It f

and his oath.
[Quoting Adams v. Texas. 448 U.S.

The Supreme 
Court has expressly stated that 
juror bias does not have to be 
proven 
clarity."
477 U.S. 168,
L.Ed.2d 144 (1986) . '

I If

38, 45 (1980).]

with "unmistakable 
Darden v, Wainwriaht.

106 S.Ct. 2464, 91 -

U f ft Pressley v. State. 770 So. 2d 115, 127 
(Ala. Crim. App. 1999 ), aff'd, 770 So. 2d 
143 (Ala. 2000). See also Uttecht v. 
Brown, 551 U.S. 1, 9, 127 S.Ct. 2218, 2224, 
167 L.Ed.2d 1014 (2007) ('[A] juror who is 
substantially impaired in 
ability to impose the death penalty under 
the state-law framework can be excused for

juror

his or her

cause; but if the 
substantially impaired, removal for 
is impermissible.')."

is not 
cause

II I Saunders v. State. 10 So. 3d 53, 75-76 (Ala. Crim 
App. 2007),
U.S. 1258, 129
(2009) .

Revls, 101 So. 3d at 307 (quoting Johnson v. State. 120 So. 3d

cert, denied,
S.Ct. 2433,

Saunders V. Alabama. 556 
174 L.Ed. 2d 229

I If
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1130, 1212 (Ala. Crim. App. 2009)).

R.P. indicated, on her juror questionnaire that she was 
opposed to capital punishment "except in a few cases where it 
may be appropriate." (R. 1090-91.) She indicated that she
Dosi?ionCrt'S !fiy opP°sed to capital punishment but that her position depended on the nature of
the circuit court to clarify what she 
the crime," R.p.

the crime. When asked by 
meant by "the nature of 

, responded, "If it's premeditated and a
gruesome crime ... [a)nd it's proven that, you know, the

^tionin9Vt|: ;ip? srss
?h* °PP°sed to the death penalty, that she could impose
the death penalty, but that she would not want to do it. The

c°uft .a*k®d R*p* if she would be able to impose the 
P®nalty if the State put on evidence that would suggest 

that the death penalty is the appropriate penalty. R.p. 
replied, It would be hard. It would be hard, 
be hard for me to take someone's life." (R. 1095.) 
afk®d she could vote for death by lethal injection, she 
said, I can t say that I can do that." (R. 1098.) After 
further questioning, R.p. stated that she could follow the law 
a3?d choose between the death penalty and life in prison 
without the possibility of parole. P
with the following:

. It would 
When

« •

The questioning concluded

Court: "Could you choose the death penalty?"

"I’m not for certain. I haven't heard the 
facts or the evidence, so I can't say that 
I can."

"It just depends on what you hear?"

"Yes, sir."

R.P. :

Defense:

R.P. :

(R. 1104.)

The State moved to stike R.P. for cause. The circuit
court granted the motion, explaining that when asked if she 
could impose a death sentence if she found that the 
aggravating circumstances outweighed the mitigating

20
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V.

refused to th® circult court "hen it
he did at trleT t CaSSS a9ainst him- Horton argues, as
State returned1 Vah r® "fS entltl6d to dismissal because 
fi?st h! ? the victim's computers to her family after the 
xirst trial, and the computers were not lahio v x inspection prior to his second 
because Romprey had used dating websites at 
evidence pointing to other 
computer.

the

some point,
was an act oTb^ JSS“* ^n^t^t^

_ "The Alabama Supreme Court, in Ex carte 
StJ?- ^ court:s

Igu^qbiood 4S8 U.S. 51, 109 S. Ct. 333, 102 L. Ed.
-i9^8!/ regardin9 the allegations that the 

state failed to preserve evidence potentially 
to the defense: 1 useful

n i it [U]nless a criminal defendant 
show bad faith on the part of the police, 
failure to preserve potentially 
evidence does not constitute 
due process of law.” 
at 58,. 109 S. Ct. at 337.

can

useful
a denial of 

Youngblood. 488 U.S. 
"The presence or 

absence of bad faith by the police for 
purposes of the Due Process Clause must 
necessarily turn on the police's knowledge 
of the exculpatory value of the evidence at 
the time it was lost or destroyed " 
Youngblood, 488 U.S. at 57 (footnote), 109 
S. Ct. at 337 (footnote), citing NaDue v 
Illinois. 360 U.S.
1173, 1177,

264, 269, 79 S.
3 L. Ed. 2d 1217 (1959).•

Ct.

"605 So. 2d at 1240-41., Gingo additionally
recognized that a defendant's right to due process 
can be violated when the loss or destruction is of 
evidence so critical to the defense that 
destruction makes the trial fundamentally 
liL. (citing Youngblood. 488 U.S. 
at 342)."

its loss or 
unfair, 

at 67, 109 S. Ct.
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May v. State. 710 So. 2d 1362, 1369 (Ala. Crim. App. 1997).
Initially,

fr h% inablllty to produce the computers was a
result of the State s acting in bad faith. Further, he has
knL^hir^hf 3ny e7idence that the state or law enforcement 
knew that the computers contained exculpatory information at
the time they were returned to the victim's family.

,C°n.j ecture and speculation that the computers may 
have contained information pointing to other suspects. Horton

nsot abo*n the comPuters were so critical to his
defense that their absence made his trial fundamentally 
unfair. Therefore, the circuit court did not err in denying 
Horton's motion to dismiss. * "

Horton

Accordingly, the judgment of the circuit court isaffirmed.

AFFIRMED.

Kellum, McCool, Cole, and Minor, JJ concur.• /
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