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IN THE COURT OF CRIMINAL APPEALS 

OF TEXAS 
 

NO. WR-63,081-04 
 

 
EX PARTE ROBERT LESLIE ROBERSON, III, Applicant 

 
 

ON APPLICATION FOR WRIT OF HABEAS CORPUS 
IN CAUSE NO. 26,162-B IN THE 3RD JUDICIAL DISTRICT COURT 

ANDERSON COUNTY 
 

 Per curiam. 
 

O R D E R
 

 We have before us a subsequent application for a writ of habeas corpus filed 

pursuant to the provisions of Texas Code of Criminal Procedure Article 11.071, Section 

5, and an accompanying Motion to Stay Execution.  See TEX. CODE CRIM. PROC. art. 

11.071, ' 5.

In February 2003, a jury found Applicant guilty of capital murder for the death of 

his two-year-old daughter, Nikki Curtis.  See TEX. PENAL CODE ' 19.03(a)(8).  Based on 

the jury’s answers to the special issues submitted pursuant to Texas Code of Criminal 

Procedure Article 37.071, the trial court sentenced Applicant to death.  See TEX. CODE 
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CRIM. PROC. art. 37.071, ' 2(g).  On direct appeal, this Court affirmed Applicant’s 

conviction and death sentence.  See Roberson v. State, No. AP-74,671 (Tex. Crim. App. 

June 20, 2007) (not designated for publication). 

In June 2009, this Court denied relief on Applicant’s initial post-conviction 

application for a writ of habeas corpus.  See Ex parte Roberson, Nos. WR-63,081-01 and 

WR-63,081-02 (Tex. Crim. App. Sept. 16, 2009) (not designated for publication).  On the 

same day, this Court dismissed as a subsequent application a document titled “Notice of 

Desire to Raise Additional Habeas Corpus Claims.”  See id. 

In June 2016, Applicant filed in the trial court a second subsequent application for 

writ of habeas corpus, raising four claims.  This Court determined that his claims satisfied 

the requirements of Article 11.071, Section 5, and remanded the claims to the habeas 

court for resolution.1  See Ex parte Roberson, No. WR-63,081-03 (Tex. Crim. App. June 

16, 2016) (not designated for publication).  The habeas court held an evidentiary hearing 

and thereafter made findings of fact and conclusions of law recommending that we deny 

habeas relief on all four of Applicant’s claims.  In January 2023, we denied habeas relief 

on all of Applicant’s claims.  See Ex parte Roberson, No. WR-63,081-03, (Tex. Crim. 

App. Jan. 11, 2023) (not designated for publication), cert. denied sub nom. Roberson v. 

Tex., 144 S. Ct. 129 (2023).  On July 1, 2024, the trial court entered an order setting 

Applicant’s execution for October 17, 2024. 

 
1 At that time, we also granted Applicant’s motion to stay his execution. 
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On August 1, 2024, Applicant filed in the trial court this third subsequent 

application for writ of habeas corpus and filed in this Court a motion to stay his 

execution.  Applicant raises five claims, asserting that he is entitled to habeas relief 

because:  (1) new evidence establishes that his conviction was obtained using false, 

misleading, and scientifically invalid testimony, see Ex parte Chabot, 300 S.W.3d 768 

(Tex. Crim. App. 2009); Ex parte Chavez, 371 S.W.3d 200, 207 (Tex. Crim. App. 2012); 

(2) new medical and scientific evidence contradicts evidence of Shaken Baby Syndrome 

that the State relied on at trial, see TEX. CODE CRIM. PROC. art. 11.073; (3) his conviction 

is based on subsequently discredited medical opinions and thus violates his due process 

right to a fundamentally fair trial; (4) his trial attorneys violated his right to autonomy of 

his defense objective by overriding his explicit objective to maintain his innocence, see 

McCoy v. Louisiana, 584 U.S. 414 (2018); and (5) new medical and scientific evidence 

establishes that he is actually innocent, see Herrera v. Collins, 506 U.S. 390 (1993); Ex 

parte Elizondo, 947 S.W.2d 202 (Tex. Crim. App. 1996). 

We have reviewed the application and find that the allegations do not satisfy the 

requirements of Article 11.071, Section 5.  See TEX. CODE CRIM. PROC. art. 37.071, 

§ 5(a).  Accordingly, we dismiss the application as an abuse of the writ without reviewing 

the merits of the claims raised.  See id. art. 37.071, § 5(c).  We deny the motion to stay 

Applicant’s execution. 

IT IS SO ORDERED THIS THE 11th DAY OF SEPTEMBER, 2024.  

Do Not Publish 
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RECORD CITATION KEY 
 
In the Application below, the following abbreviations are used: 
 
“RR” refers to the Reporter’s Record of the 2003 trial. The first number is the 
volume; the second number is the page. 
 
“SX” refers to an exhibit that was offered into evidence at trial by the State. 
 
“DX” refers to an exhibit that was offered into evidence at trial by the defense. 
 
“EHRR” refers to the Reporter’s Record of the 2018 & 2021 evidentiary hearing in 
the -03 writ proceeding. The first number is the volume; the second number is the 
page. 
 
“APPX” refers to an exhibit that was offered into evidence by the habeas applicant 
during the -03 evidentiary hearing. 
 
“EX” refers to an exhibit in the Appendix of evidentiary proffers filed with this 
subsequent habeas application. 
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INTRODUCTION 
 

In 2003, an Anderson County jury in Palestine, Texas convicted and sentenced 

to death Robert Leslie Roberson III (Robert) for allegedly murdering his chronically 

ill, two-year-old daughter, Nikki Curtis, in 2002. In fact, Nikki died from a virulent 

double pneumonia that had progressed to the point of sepsis.1 Robert did not harm 

Nikki in any way. There was no crime—only the tragic natural death of a little girl. 

Nikki was seriously ill for a week before she died—coughing, vomiting, 

suffering from diarrhea, with a high fever (up to 104.5 degrees). When Robert took 

her to multiple doctors, she was diagnosed with a “respiratory infection,” “likely 

viral” and given prescriptions. Early in the morning on January 31, 2002, Robert 

found Nikki had fallen out of bed. He comforted her, and they both fell back asleep. 

Hours later, Robert awoke to find Nikki had stopped breathing and turned blue. After 

he brought Nikki to the hospital, CAT scans were made of her head and doctors 

observed a set of internal head conditions: subdural bleeding, brain swelling, and 

retinal hemorrhages (“the triad”). At that time, the medical consensus permitted 

presuming that a child with the triad must have been the victim of an inflicted head 

injury caused by a combination of “shaking” and “blunt impact.” And whoever was 

with the child when she collapsed was considered the perpetrator. That medical 

 
1 The term “double pneumonia” in this Application refers to the fact that Nikki 

had both a chronic viral interstitial pneumonia and an acute bacterial 
bronchopneumonia, as explained at length below. 
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consensus, central to Robert’s conviction, was known as “Shaken Baby Syndrome” 

(SBS), later renamed “Abusive Head Trauma” (AHT). The version of SBS/AHT 

used to convict Robert has since been entirely discredited. 

Brian Wharton was the lead detective with the Palestine police department 

who investigated Nikki’s death in 2002. He testified for the State in Robert’s 2003 

trial. Medical experts had informed Detective Wharton that Nikki’s condition was 

caused by violent shaking and inflicted head trauma. He accepted the SBS diagnosis 

made by the child abuse expert in the Dallas hospital where Nikki was transported. 

Based on that diagnosis, Detective Wharton authorized Robert’s arrest—even before 

an autopsy was performed. Since then, Detective Wharton has learned about the 

evolution in the medical understanding of SBS/AHT. He insists that no crime 

occurred and has publicly urged relief for Robert to prevent a horrible miscarriage 

of justice: the execution of an innocent man: “I am asking for those who care deeply 

about justice to urge another look at this case.” EX2; see also EX1; EX3. 

Three new expert opinions, reflecting different medical specialties, can now 

explain precisely how Nikki died. These correlated opinions were only possible 

because of new evidence that emerged over the course of Robert’s previous (-03) 

habeas proceeding. This new evidence was thus not available when his -03 

Application was filed in 2016. 

22a



3 

The first new expert, Dr. Francis Green, is an expert in lung pathology with 

over 46 years of experience. Dr. Green recently reviewed Nikki’s medical history 

and examined her lung tissue under a microscope. His detailed report explains how 

two different types of pneumonia—a viral and a bacterial infection—were ravishing 

Nikki’s lungs. Dr. Green is the only forensic lung specialist to ever examine Nikki’s 

lungs. His examination and reproductions of precisely what he observed under a 

microscope show the specific bases for his findings that interstitial viral pneumonia 

substantially thickened the cell walls of the tiny air sacs in Nikki’s lungs, where 

oxygen is absorbed into the bloodstream. As those interstitial cell walls thickened, 

Nikki’s ability to breathe was greatly inhibited and, eventually, her brain and other 

organs were starved of oxygen. See, e.g.: 

Dr. Green’s detailed analysis shows that Nikki’s pneumonia started many days, if 
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not weeks, before her final hospitalization and cannot be explained by Nikki being 

on a ventilator after her collapse. This evidence from a highly qualified specialist 

rebuts the opinions the State’s experts provided in the -03 proceeding that Nikki’s 

lung condition was only a function of time spent on a ventilator. See EX5.  

The second new expert is Dr. Keenan Bora, an expert in medical toxicology 

and emergency room medicine. He has concluded that a post-mortem toxicology 

report shows that Nikki had dangerously high levels of promethazine in her system, 

likely explained by the fact that two different doctors prescribed the drug on two 

consecutive days.2 Promethazine is a drug no longer prescribed to children Nikki’s 

age and in her condition because it impairs their ability to breathe and can be fatal. 

EX19. Dr. Bora has explained that promethazine would have exacerbated the 

respiratory problems caused by Nikki’s undiagnosed pneumonia. Dr. Bora has also 

noted that the second promethazine prescription contained codeine, a narcotic that 

would have further compounded Nikki’s breathing challenges. Dr. Bora emphasized 

evidence that Nikki had a severe infection (her double pneumonia) that developed 

into sepsis and then septic shock. He concluded that Nikki’s prescription medications 

were far beyond any appropriate therapeutic dose and likely hastened her respiratory 

depression and death.  See EX7. 

 
2 Promethazine is marketed under the brand name “Phenergan.” Nikki’s medical 

records show that her doctors repeatedly prescribed Phenergan to her, including two 
times on consecutive days the week she collapsed. 
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The third new expert, Dr. Julie Mack, is a pediatric radiologist. She has 

concluded that CAT scans of Nikki’s head, taken upon her arrival in the Palestine 

hospital, show that she had only a single minor impact site on her head. Dr. Mack 

based her opinion on CAT scans discovered in the courthouse basement in 2018—

on the day the -03 evidentiary hearing was supposed to begin. These scans were lost 

for 15 years. But as interpreted by the only type of expert qualified to read them, 

these scans corroborate Robert’s 2002 report that Nikki had fallen out of bed in the 

night and possibly hit her head. The medical examiner testified in 2003 at trial that 

Nikki had sustained multiple impacts to her head, which, along with “shaking,” was 

the “blunt force trauma” that she concluded had killed Nikki.3 But the 

incontrovertible radiological evidence shows only one impact site on Nikki’s head. 

The medical imaging further shows that this one minor impact site is associated with 

a small subdural bleed and no corresponding skull fractures, entirely consistent with 

an accidental fall out of bed and entirely inconsistent with the shaking and beating 

testimony of the medical examiner. As Dr. Mack has now explained, the short fall 

with head impact might not have been fatal if experienced by a healthy child; but 

Nikki was profoundly ill.  

 
3 The medical examiner presented the same multiple-impacts opinion during the 

2021 evidentiary hearing. 
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Dr. Mack has also now been able to review a series of chest x-rays of Nikki, 

including ones only produced to Robert’s counsel in 2024. Dr. Mack has concluded 

that these chest x-rays corroborate Dr. Green’s conclusion that Nikki had a fatal lung 

infection (pneumonia). 

At the time of Robert’s trial, no medical expert considered the combination of 

pneumonia, dangerous medications, and a short fall as explaining Nikki’s condition 

and subsequent death. Because of the mistaken, outdated SBS/AHT medical 

consensus associated with the triad, none of the State’s experts considered any non-

inflicted causes. Back in 2002-2003, the standard of care allowed doctors to presume 

abuse whenever the triad was present. Yet that is no longer the case, and new 

evidence proves that Nikki’s condition, including intracranial bleeding and light 

bruises, resulted from a severe lung infection and a bleeding disorder triggered by 

that infection, which led to a systemic failure known as sepsis. 

A year before Robert’s trial, the American Academy of Pediatrics (AAP) 

published a position paper informing doctors that shaking or shaking with impact 

(and thus child abuse) could be “presumed” based on the triad alone, thus permitting 

a default diagnosis of abuse.4 That presumption is indefensible today and no longer 

 
4 AAP, Shaken Baby Syndrome: Rotational Cranial Injuries—Technical Report, 

Comm. on Child Abuse and Neglect, 108 Pediatrics 206 (July 2001) (“Although 
physical abuse in the past has been a diagnosis of exclusion, data regarding the nature 
and frequency of head trauma consistently support the need for a presumption of 
child abuse when a child younger than 1 year has suffered an intracranial injury.”). 
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represents the medical consensus, as explained further below. But at the time of 

Robert’s trial, whenever the triad was found, unless there was evidence of a massive 

trauma event (such as a high-speed auto accident or a fall from a multi-story 

building), the SBS hypothesis was seen as dispositive, with or without evidence of 

impact, even when a child, like Nikki, had a history of serious medical issues.5   

The standard of care today is exactly the opposite. Now, physicians must 

consider all potential natural illnesses (including pneumonia) and accidental injury 

(including short falls) before they can allege abuse. This new consensus is even 

recognized by the AAP and the most ardent supporters of the SBS/AHT hypothesis.  

Because the 2002-2003 standard of care permitted presuming abuse in Nikki’s 

case, the physicians did not explore any alternative explanations for her condition. 

For example, the medical examiner who performed Nikki’s autopsy and testified in 

Robert’s 2003 trial did not obtain Nikki’s medical records and did not know that 

Nikki had been extremely ill with a dangerously high fever and respiratory distress 

in the days leading up to her collapse. Although a post-mortem toxicology report 

showed that Nikki had a large quantity of promethazine in her system, the medical 

 
A 2020 AAP position paper acknowledged that “[f]ew pediatric diagnoses have 
engendered as much debate” as SBS/AHT. 

5 See, e.g., Pamela Colloff, He Was Sent to Prison for Killing His Baby. What if 
He Didn’t Do It?, NEW YORK TIMES MAGAZINE (July 21, 2024) (describing a 
National Center on Shaken Baby Syndrome conference where a prosecutor subjected 
doctors who challenged the SBS gospel to ridicule and name-calling). 
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examiner did not investigate what promethazine was, much less any role it may have 

played in Nikki’s death. Further, the medical examiner did not review any of the 

medical imagining taken of Nikki’s head or lungs during her final hospitalizations. 

The jury that decided Robert’s fate heard a constant drumbeat from 

prosecutors—during voir dire, opening statement, testimony from treating 

physicians and a child abuse expert, and closing argument—that only violent 

shaking combined with inflicted impact could explain Nikki’s death and the 

shocking images taken during the autopsy.6 The medical examiner decided Nikki’s 

death was a “homicide” caused by “blunt force head injuries”; but at trial, she 

defined the mechanism of injury with nearly two dozen references to violent shaking 

and the forces reputedly generated by shaking. Even defense counsel conceded that 

the medical evidence made this a “classic shaken baby case,” a reflection of the 

entrenched nature of the SBS/AHT hypothesis at that time. EX36. 

The three new, correlated expert opinions, which could only have been 

developed after the -03 proceeding closed, establish that Nikki died a natural death. 

The -03 Application, filed in 2016, explained the evolution in the understanding of 

SBS/AHT as of that date and how the core principles underlying the hypothesis were 

no longer valid. But the vital evidence needed to explain how Nikki died only 

 
6 The jury also heard throughout voir dire and much of trial that Nikki had been 

sexually abused—although the allegations were not supported by any credible 
evidence. See CLAIM I, below. 
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became available piecemeal over years after the -03 filing up to the present. The new 

evidence supporting this new Application shows that Nikki died of a virulent double 

pneumonia, exacerbated by dangerous medications, an illness that had progressed to 

the point of sepsis. That condition triggered her accidental fall from bed in the night 

and subsequent collapse. This new evidence, which comprehensively explains 

Nikki’s condition, was hindered for years—not simply by the slow progression of 

science—but also because: 

 the CAT scans of Nikki’s head were unavailable because they were locked up 
in a courthouse closet until August 2018, unbeknownst to Robert’s counsel; 
this evidence is central to refuting the medical examiner’s erroneous belief 
that Nikki had sustained multiple impacts to her head; 
 

 despite due diligence, habeas counsel encountered significant obstacles in 
obtaining access to key autopsy slides, medical imaging, and other medical 
evidence essential to ascertaining the true causes of Nikki’s death; and  
 

 it took both time and resources to identify, retain, and develop opinions from 
a range of doctors with highly specialized experience so that the complex 
cause of Nikki’s death could be fully explained. 
 
Nikki’s medical condition was complicated, as evidenced by her doctors’ 

struggle to understand her history of breathing apnea, her many unresolved 

infections, and, ultimately, her fatal pneumonia. A complete medical understanding 

required a multidisciplinary approach with input from different kinds of medical 

specialists. Meanwhile, science has continued to evolve—dramatically since the 

2002 SBS abuse diagnosis was made. Numerous scientific studies, unavailable in 
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2016, or even during the -03 evidentiary hearing, show that SBS/AHT has never 

been validated by evidence-based medicine and new, statistical analyses show that 

SBS/AHT has been significantly over-diagnosed. 

The SBS hypothesis was first subjected to scientific scrutiny by 

biomechanical engineers whose expertise involves applying the laws of physics to 

understand the injury-potential of different kinds of mechanisms. Later, experts in 

many other disciplines—including forensic pathologists, neurosurgeons, 

radiologists, hematologists, infectious disease experts, emergency room physicians 

and  host of other specialists—began to express deep skepticism about the SBS/AHT 

hypothesis.7 These specialists have published a vast body of case studies, research 

papers, and commentaries, documenting the emerging concern about the lack of 

evidentiary support for the principles underlying the SBS/AHT hypothesis.8 The 

origins of SBS, the shift to the more nebulous term AHT, while still relying on the 

core SBS premises, and a comprehensive explanation of current scientific 

 
7 See David Moran, et al. Shaken Baby Syndrome, Abusive Head Trauma, and 

Actual Innocence: Getting it Right, HOUS. J. HEALTH L. & POL’Y 12, NO. 2 at 209-
312 (2012). 

8 In 2009, the AAP published a position paper that urged doctors to cease 
describing the condition as “Shaken Baby Syndrome” and use instead the phrase 
“Abusive Head Trauma” or AHT. The name changed, but the principles underlying 
the terms had not. Moreover, AHT remains a circular term, labeling cases as inflicted 
or abusive based on the SBS/AHT premises when the differential diagnosis requires 
the exclusion of all other possible explanations, including disease, genetic conditions 
and accident, before alleging abuse. 
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understanding are described in a new multidisciplinary treatise published late last 

year: Keith A. Findley, et al., ed., SHAKEN BABY SYNDROME: INVESTIGATING THE 

ABUSIVE HEAD TRAUMA CONTROVERSY (Cambridge Univ. Press 2023) (hereafter 

2023 Treatise). This new treatise, the first of its kind, is part of the new evidence, 

not available in 2016, relied on in this Application. 

Today, even those who still believe (absent scientific proof) that shaking a 

child can produce a subdural bleed, brain swelling, or retinal hemorrhages (without 

injuring the neck) have accepted that a differential diagnosis is required before 

SBS/AHT can be diagnosed. Terrible injustices, arising from an unvalidated 

hypothesis that invited presuming child abuse, have been unwound in SBS/AHT 

cases in many other jurisdictions. Even as this Application was being finalized, the 

Michigan Supreme Court issued a decision on July 25, 2024, ordering a new trial in 

a 2005 SBS case, the most recent judicial recognition that changes in scientific 

understanding make convictions like Robert’s wholly unreliable in retrospect. See 

EX48. 

A recent Actual Innocence case is instructive. See EX45, Jones v. State, 2021 

WL 346552 (Md. Ct. Spec. App. Feb. 2, 2021). Jones was an SBS case tried in 1999. 

The deceased child, like Nikki, was chronically ill throughout his short life. He was 

diagnosed with, and hospitalized for, pneumonia soon before his death. Yet, because 

of the SBS beliefs of that era, the child’s medical history was entirely discounted—
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just as it was in Nikki’s case. After the intracranial triad of subdural bleeding, brain 

swelling, and retinal hemorrhages was observed, abuse was “diagnosed” and the 

child’s father was thereafter convicted of murder. But the very same month in which 

the -03 habeas court rejected the notion that the relevant science has changed since 

Robert’s 2003 trial, an appellate court in Maryland reached the opposite conclusion: 

The current research shows that (i) subdural hematoma, (ii) retinal 
hemorrhage, and (iii) cerebral edema [brain swelling] are attributable 
to a wide variety of both natural and accidental causes. Because [the 
child’s] medical conditions were quickly dismissed as potential causes 
of the constellation of symptoms that [he] presented, such evidence 
would be especially important when there is a history of illness, 
hospitalization, and an absence of external injuries. 

 
Id. at *20. 

The Jones case is one of many examples of parents and caregivers who were 

convicted using the SBS/AHT hypothesis and have since been exonerated, had their 

convictions vacated, or had their sentences commuted. See EX18. There is now 

widespread recognition that medically fragile children have been wrongfully 

separated from blameless parents due to presumptions that child abuse occurred, 

prompting legal reform. For instance, the Texas Legislature has recognized the need 

for reforms related to child abuse allegations, given the serious consequences for 

children, parents, and caregivers when child abuse is alleged. In 2021, the Texas 

Legislature unanimously amended the Family Code to allow parents accused by 

“child abuse specialists” (like the doctor who made the SBS diagnosis in this case) 
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to obtain a second medical opinion—regardless of ability to pay—before any child 

is taken from her parent. See TEX. FAM. CODE sec. 261.3017. 

Understanding Nikki’s case required specialized expertise. It has taken years 

to amass this multidisciplinary expertise and considerable pro bono resources to 

pursue it.9 This Application presents five new claims: 

1. New Evidence Establishes That The Conviction Was Obtained 
Using Material, False Testimony 
 

2. New Medical and Scientific Evidence Establishes a Right to 
Relief under Article 11.073 

 
3. Robert’s Right to Due Process Is Violated by a Conviction Based 

on Subsequently Discredited Medical Opinions and Considering 
the Overwhelming New Evidence of Innocence 

 
4. Robert’s Sixth Amendment Autonomy-Right Was Violated By 

Trial Counsel Overriding His Explicit Objective To Maintain His 
Innocence 

 
5. New Medical and Scientific Evidence Establishes Robert’s 

Actual Innocence 
 

Authorizing an Actual Innocence claim for further development does not 

require proof of new, previously unavailable evidence. See TEX. CODE CRIM. PROC. 

sec. 5(a)(2). Robert’s Actual Innocence claim nonetheless relies on new, previously 

unavailable evidence, which establishes that Nikki died of chronic viral interstitial 

 
9 Death-sentenced individuals are not entitled to appointed counsel or resources 

to pursue subsequent state habeas applications. Texas law only requires appointment 
of counsel if and when claims in a subsequent application are authorized for further 
development. TEX. CODE CRIM. PROC. art. 11.071, sec. 6 (b-1)-(b-2). 
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pneumonia with a secondary bacterial bronchopneumonia, an illness so severe that 

it led to sepsis, a system-wide failure to fight off infection. Her fatal condition was 

exacerbated by double prescriptions for Phenergan/promethazine prescribed to her 

on two consecutive days by two different doctors, along with codeine. 

In short, Nikki died because she stopped breathing due to her undiagnosed 

double pneumonia and respiratory-suppressing medications. Oxygen-deprivation 

and clotting disorders, both of which Nikki had, are now known to produce a cascade 

of intracranial conditions (subdural bleeding, brain swelling, retinal hemorrhages) 

that “mimic” the symptoms associated with accidental and inflicted head trauma. 

The intracranial conditions noted during her final hospitalizations do not prove that 

Nikki sustained an inflicted head injury. Instead, Nikki’s lungs show that she had a 

fatal pneumonia. 

Nikki’s death was not a crime. Nikki’s infected lungs were straining for 

oxygen—for days or even weeks. Unaware of her pneumonia, doctors prescribed 

medications that further suppressed her ability to take in life-sustaining oxygen. 

When a body experiences oxygen-deprivation, blood vessels outside of the brain will 

leak. Cardiac arrest can follow. When the heart ceases pumping oxygenated blood 

to the brain, after 10-12 minutes, the brain will shut down, irrevocably.  

That is what happened to Nikki. Robert awoke on January 31, 2002, and found 

Nikki comatose and blue from oxygen-deprivation. He took her to the ER where 
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medical personnel revived her heart, but she was already brain dead. Once Nikki’s 

brain had shut down, blood being pumped by the resuscitated heart could no longer 

enter her brain. That blood pooled outside of her oxygen-deprived, swollen brain. 

Because the medical consensus at the time permitted presuming abuse, no one 

considered Nikki’s medical history, much less conducted the painstaking 

examination of her lung tissue performed by Dr. Green two decades later. The tragic 

consequences of Nikki’s progression to sepsis were viewed as signs of a head 

injury—presumed to have been “inflicted.”  

In his 2003 trial, the State relied on tenets of the now-discredited SBS 

hypothesis to prove its “abuse” narrative—without any pushback from the defense. 

Robert’s appointed attorney conceded that it was a “classic shaken baby” case—

although Robert himself consistently maintained he had done nothing to hurt Nikki 

and did not understand what had happened to her. EX37. Moreover, no one 

understood Robert’s seemingly blank reaction to Nikki’s grave condition and 

misinterpreted his lack of affect as callousness. Only in 2018, after the -03 

Application was filed, did a neuropsychologist conduct a comprehensive evaluation 

and diagnose Robert with Autism Spectrum Order, a disability that explains his non-

neuro-typical response to Nikki’s collapse. 

Robert Roberson, a disabled father summarily deprived of his parental rights 

and then long denied any meaningful defense or due process, should have his new 
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claims authorized. A court of law must consider the new evidence of his innocence 

before Texas perpetrates an irreversible injustice. 

 

  

36a



17 
 

SECTION 5(A) IS SATISFIED  
A. Legal Standard 

 
The last subsequent habeas application was filed on June 16, 2016, the 

germane date for assessing whether the claims here overcome the procedural bar in 

Texas Code of Criminal Procedure, art. 11.071, sec. 5(a). Section 5(a) dictates that a 

claim in a subsequent habeas application will be authorized for further development 

only if “the current claims and issues have not been and could not have been 

presented … in a previously considered application … because the factual or legal 

basis for the claim was unavailable on the date the applicant filed the previous 

application[.]” TEX. CODE CRIM. PROC. art. 11.071 § 5(a)(1).  

Alternatively, section 5(a)(2) requires demonstrating that, “by a 

preponderance of the evidence, but for a violation of the United States Constitution 

no rational juror could have found the applicant guilty beyond a reasonable doubt[.]” 

Id. § 5(a)(2).  

Section 5(a) is satisfied as to each claim alleged in this Application, as 

summarized here and developed further below. 

B. New Case-Specific Evidence Unavailable Before June 2016 
 
In addition to scientific research published after 2016, CLAIMS I, II, III and V 

rely on new expert opinions specific to this case. These experts’ assessments were 

only possible after habeas counsel obtained core pieces of evidence, unavailable 

when the -03 Application was filed: (1) long-lost CAT scans and x-rays of Nikki 
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taken during her final hospitalizations; and (2) a complete autopsy file, including 

access to lung tissue slides made during the autopsy. Despite multiple discovery 

requests, subpoenas, and PIA requests, Robert’s legal team did not receive some 

components of the autopsy file until 2024 (x-rays taken during the 2002 autopsy).10 

These materials were essential to assessing how and why Nikki died—and 

undeniably required expert assistance to interpret. Moreover, due to the 

interdisciplinary nature of Nikki’s medical problems, as some experts reviewed the 

existing materials, they spotted issues requiring counsel to identify and retain 

additional experts with specialized knowledge for consultation, before, eventually, 

the truth about Nikki’s death could be established. 

That process unfolded over the past eight years after this Court remanded 

Robert’s case. Thereafter, the habeas court authorized some expert funding. The 

initial experts eventually identified missing radiology scans and realized that post-

mortem lung tissue slides needed to be studied. Lengthy delays ensued between 2016 

and the 2021 evidentiary hearing due to protracted discovery proceedings, barriers 

to access to key evidence, and the surprise discovery of CAT scans in a courthouse 

 
10 Some key medical records remain missing, such as an earlier scan made of 

Nikki’s head when she was being assessed for possible neurological problems in 
September 2000 because of an alarming history of breathing apnea. 
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closet in 2018, on the day the evidentiary hearing was supposed to begin. Thereafter, 

proceedings were further delayed by the COVID-19 pandemic.11  

After enlisting distinctly qualified experts who have undertaken a thorough 

reassessment of the autopsy, the new evidence assembled here, building upon the 

record developed between 2016 and 2021, shows that Nikki died of natural and 

accidental causes. Many of the numerous obstacles that have hindered ferreting out 

the truth are directly attributable to state actions. This Court has previously 

authorized claims in successor habeas applications where barriers burdening the 

quest for the truth were, intentionally or inadvertently, attributable to state actors.12 

The Court should do so in this case. 

 
11 For example, while preparing to testify in the proceeding that had been delayed 

by COVID-19, forensic pathologist Dr. Wigren created a chart of findings associated 
with the autopsy file that had been produced piecemeal over time. EX12. He 
examined a toxicology report that had not been included in the autopsy report 
introduced at trial. EX11. Dr. Wigren looked up the drugs identified in the toxicology 
report and observed that at least one, promethazine, had nothing to do with Nikki’s 
final medical treatment; he then cross-referenced the child’s medical records and 
observed that she had been prescribed “Phenergan,” the brand name of 
promethazine, in two forms: suppositories on one day; and then, the very next day, 
in cough syrup. He also noticed with alarm that the Phenergan cough syrup had also 
included codeine, a narcotic. Dr. Wigren, like Dr. Urban, the medical examiner, did 
not have special training in medical toxicology. But he consulted a treatise the night 
before he prepared to testify and highlighted during his testimony that the 
promethazine levels appeared to him to be significantly elevated and were 
potentially dangerous, based on his experience but not any particular expertise. He 
recommended further investigation. 5EHRR201-209, 227-228, 239; 6EHRR29. 

12 See, e.g., Ex parte Newton, 2009 WL 2184357 (Tex. Crim. App. July 22, 2009) 
(unpub.); Ex parte Wyatt, 2012 WL 1647004 (Tex. Crim. App. May 9, 2012) 
(unpub.); Ex parte Miles, 359 SW.3d 647 (Tex. Crim. App. 2012); Ex parte Settle, 
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FACTUAL BACKGROUND 
 

A. Nikki’s Medical History 
 

Robert’s daughter Nikki was born to a drug-addicted, homeless woman 

(Michelle Bowman)  supporting herself through prostitution; in the hospital, she was 

denied custody, and Child Protective Services (CPS) gave Nikki to her maternal 

grandparents, Verna and Larry Bowman. 43RR100-111. No father was identified at 

the time. Michelle had already had two boys taken from her, both born with special 

needs. 6EHRR149-153. Michelle’s first child Christopher was born with fetal 

alcohol syndrome and a seizure disorder; he was so developmentally impaired that 

the Bowmans gave him up to become a ward of the state. Michelle’s second child 

Matthew also had fetal alcohol syndrome and a seizure disorder. 43RR104-108.  

Nikki’s medical records show that she was sick throughout her short life. Her 

first reported infection occurred a few days after her birth. She then had many 

unresolved infections that proved resistant to multiple strains of antibiotics. She had 

severe ear infections that persisted even after she had had tubes surgically implanted 

in both ears. She suffered from unexplained “breathing apnea,” starting before age 

 
2011 WL 2586406 (Tex. Crim. App. June 29, 2011) (unpub.); Ex parte Tercero, 
2015 WL 5157211 (Tex. Crim. App. Aug. 25, 2015) (unpub.); Ex parte Carty, 2015 
WL 831586 (Tex. Crim. App. Feb. 25, 2015) (unpub.); Ex parte Lave, 2013 
WL1449749 (Tex. Crim. App. April 10, 2013) (unpub.). 
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one, which caused her to suddenly cease breathing, collapse, and turn blue. APPX9; 

APPX10; APPX14. 

Robert did not know the full scope of Nikki’s medical history of chronic 

illness because he was not involved in her early life. But when he learned that she 

might be his daughter, he made clear that he wanted to be involved. EX50. For nearly 

two years, the Bowmans, Nikki’s maternal grandparents, were the primary 

caregivers. After Robert established his paternity and sought custody, the Bowmans 

agreed that he should be awarded custody, and the court agreed, soon after Nikki’s 

second birthday.  

On January 28, 2002, two months after Robert obtained custody, he and his 

mother took 27-month-old Nikki, who had been vomiting, coughing, and having 

diarrhea for five days, to the local ER. The attending ER doctor prescribed potent 

drugs, including Phenergan in suppository form. Phenergan now has an FDA black-

box warning against prescribing it to children Nikki’s age and in her condition. 

EX19. 

Later that night, Nikki’s temperature shot up to 103.1 degrees., Robert took 

Nikki back to the doctor the next morning (January 29th), where Nikki’s temperature 

was measured at 104.5 degrees. But the pediatrician sent them home, issuing a 

second prescription for Phenergan, this time in cough syrup along with codeine—an 

opioid that the FDA now restricts for children under 18 due to the risks of inducing 
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breathing difficulties or death. APPX9; 4EHRR182; 5EHRR237. 

While Robert went to fill the prescriptions, the Bowmans took Nikki to their 

house. They had agreed to keep her for two nights while Robert’s live-in girlfriend, 

Teddie Cox, was in the hospital. 43RR152. But the next night (January 30th), the 

Bowmans called Robert and asked him to pick up Nikki because Mrs. Bowman had 

also become ill. 6EHRR165-166, 176, 178. Around 9:30 PM, Robert drove out to 

the Bowman’s house in the country to retrieve Nikki and brought her back to his 

house in Palestine where he got her ready for bed. 

B. Nikki’s Final Collapse 
 

When they arrived home the night of January 30th, Robert put Nikki to bed, 

which was a mattress and box springs on two layers of cinderblocks. This was 

Robert’s solution to make things easier for his girlfriend Teddie, due home from the 

hospital the next day after a hysterectomy. Per the Bowmans’ instructions, Nikki 

was used to sleeping in the same bed with them. 6EHRR172. So, he got Nikki a 

snack, and they fell asleep watching a movie. EX37; APPX7. 

In the early morning hours, a “strange cry” woke Robert up. He found Nikki 

on the floor at the foot of the bed. He did not witness her fall. But after checking to 

see if she was okay, he saw a small speck of blood on her mouth and wiped it off 

with a washcloth. EX37; EX1; APPX7. They both eventually fell back asleep.  

But, later that morning, January 31st, Robert woke up to find Nikki 
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unconscious and blue. He grabbed Nikki’s face to try to revive her, then brought her 

to the local ER. EX37; APPX7. This was the same ER where Robert had taken Nikki 

three days earlier; and she was again seen by the ER doctor who had prescribed 

Phenergan suppositories. 42RR80-81; APPX14. Medical staff observed that Nikki’s 

eyes were “fixed and dilated,” a grave sign of brain death. A “code blue” was 

initiated, and she was intubated around 9:50 AM. The doctor managed to restart her 

heart, but no medical heroics could resuscitate her brain, which had been deprived 

of oxygen for too long. 41RR112; 6EHRR96-97; 8EHRR62. 

Hospital staff felt a bump on the back of Nikki’s head. But there were no other 

signs of significant external injury. They shaved her head, and she was sent to 

radiology at 10:10 AM. A lung scan revealed that she had not been intubated 

properly; the breathing tube had to be pulled out and reinserted, likely tearing her 

frenulum, a thin membrane inside the mouth above the teeth. 42RR87; 8EHRR113; 

6EHRR123-125. Regardless of the botched intubation, Nikki had already shown 

signs of extreme oxygen-deprivation when her father woke up when his alarm went 

off around 9:00 AM. Her blue lips were a sign of hypoxia, that is, oxygen-

deprivation. EX5. It only takes 10-12 minutes of oxygen-deprivation for the brain to 

shut down—forever. Thereafter, blood pumped from the heart to the skull could not 

enter the brain itself, causing blood to pool outside the brain under its fibrous 

covering, called the dura. EX8. 
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Another CAT scan of Nikki’s head revealed a small subdural bleed near the 

“goose egg” on the back of her head. The image also showed that her brain had 

swollen and shifted to one side. But there were no skull fractures, neck injuries, or 

broken bones of any kind. 

A nurse alerted the police that she suspected abuse. Various members of the 

hospital staff and lead detective Brian Wharton then pressed Robert to explain 

Nikki’s condition. Robert tried to explain Nikki’s collapse, reporting that she had 

been sick and describing her strange cry and apparent fall out of bed during the night, 

which he had not witnessed. Id.; APPX7. Hospital staff did not know that Robert had 

Autism and were suspicious of his flat affect, which they judged as reflecting a lack 

of emotion about his daughter’s condition. 41RR50-160.13   

But based on the CAT scan of Nikki’s head, showing bleeding under the dura 

and brain swelling, the ER doctor discounted her recent illness and insisted that 

Nikki’s condition “did not result from a fall out of bed[,]” “[t]hat would basically be 

impossible[,]” “extremely implausible,” “very implausible,” “very unlikely.” 

42RR80-87. This opinion reflected the prevailing medical consensus at the time that, 

absent a major trauma event, like a car accident, intracranial bleeding and brain 

swelling must have been caused by abuse. 

 
13 See CLAIM I below discussing Robert’s Autism, diagnosed after the -03 

Application was filed. 
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The “abuse” accusation was inflamed by a local nurse, who held herself out 

as a “Sexual Assault Nurse Examiner” (SANE), although she was not actually 

SANE-certified. 41RR141. She summoned the police to Nikki’s hospital room and 

then took it upon herself to perform a sexual assault exam on the comatose child. 

6EHRR105-06. This nurse then told colleagues and investigators that she saw signs 

of “anal tears,” an observation not corroborated by any other treating physician or 

the medical examiner. Nor was the nurse’s leap from purported “anal tears” to 

“sexual abuse” ever substantiated by any evidence. APPX62; APPX6. Nikki had had 

diarrhea for over a week and been prescribed suppositories, which fully explains the 

condition of Nikki’s anal region. But at trial, the nurse doubled-down on her false 

accusation by incorrectly testifying that diarrhea would not cause the tender skin in 

a child’s anal region to crack or “tear.” 41RR127-28. Then, in a highly inflammatory 

and prejudicial false accusation, the nurse insinuated that Robert was a “pedophile,” 

explaining to the jury that pedophiles prefer anal penetration to vaginal penetration, 

stating: “So that’s not, you know a particular area that a pedophile wants to go.” 

41RR129. 

Meanwhile, the Bowmans told law enforcement and medical personnel that 

Nikki had been “totally well” when Robert had picked her up from their house the 

night before. That demonstrably false report—considering Nikki’s documented 
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hospital/doctor visits in the preceding days—buttressed the presumption that Nikki’s 

condition could and should be blamed on Robert. APPX103. 

C. Robert’s Background 
 

Robert, who had dropped out of school after ninth grade, had been a special 

needs student. With notable speech delays, he was given some therapy and other 

services available to poor folks in rural East Texas. But his Autism was not diagnosed 

in childhood—and it was this condition that caused hospital staff and law 

enforcement, who did not know Robert, to misjudge his appearance as unfeeling. 

EX14. 

After falling through the cracks at school, Robert had tried to better himself 

by joining the military. But he was a sensitive person who had come through a rough 

childhood with a father prone to verbal and physical abuse. Not cut out for the 

military, he essentially went from boot camp to marriage at age 19. He and his young 

wife, both struggling with addiction, had two special needs children; and after a 

divorce soon thereafter, they agreed that Robert’s mother should assume custody. 

EX49. Robert, with little education and an undiagnosed disability, spent several 

years thereafter floundering, while maintaining close ties to his disabled children. 

EX37. 

In early 1999, Robert had a brief relationship with Michelle Bowman, a young 

woman from his hometown (Palestine); he suggested marriage and she then moved 
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on. After Robert learned that Michelle had given birth to Nikki and that she might 

be his daughter, he fought to turn his life around. He got a job delivering newspapers 

for the Palestine Herald and, with the help of friends, acquired a small rental house. 

His new girlfriend, Teddie Cox, and her child Rachel, moved in, after recently 

escaping an abusive male, then in jail for sexually abusing Rachel. Part of building 

a new family involved welcoming Nikki over for visits. EX37. 

D. The Truncated Investigation 
 

When Detective Wharton asked if Robert would show them where Nikki had 

fallen, Robert took the police to his house. Detective Wharton looked all around for 

signs of violence, blood on the walls, but there was nothing. The only blood was a 

small speck on a washcloth that Robert showed them, which they never would have 

noticed on their own. EX1. Detective Wharton also had no training in mental health 

issues so did not understand why Robert did not seem to comprehend the severity of 

his daughter’s condition, id., now explained by Robert’s recent Autism diagnosis. 

See CLAIM I, below. 

Robert declared he wanted to go to Dallas to visit Nikki—because the local 

hospital was transferring her to Children’s Medical Center, hoping the big city 

hospital might be better equipped to treat her. But Robert was told he was not 

“allowed” to go see his own child. EX37. 

47a



28 
 

The next day, February 1, 2002, Wharton’s team arrested Robert—relying 

solely on an affidavit provided by a child abuse expert at Children’s Medical Center, 

Dr. Janet Squires. Dr. Squires’ affidavit relied on Nikki’s grandparents’ false report 

that Nikki had been “totally well” when they last saw her around “10:00 PM” the 

night before her collapse. Dr. Squires concluded that: “The only reasonable 

explanation” for Nikki’s condition “is trauma.” She further explained that “the 

medical findings,” including “very obvious” retinal hemorrhages, “fit a picture of 

shaken impact syndrome.” APPX103. She found there was “some flinging or 

shaking component which resulted in subdural hemorrhaging and diffuse brain 

injury.” Id. When this affidavit was drafted, “shaken impact syndrome” was another 

name being used to describe “Shaken Baby Syndrome,” now referred to as “Abusive 

Head Trauma,” a medical diagnosis of child abuse.  

After Dr. Squires made the SBS diagnosis that was used to arrest Robert, and 

without any input from Robert, Nikki was taken off life support and pronounced 

dead. SX48. She was then transferred to the Dallas County medical examiner’s office 

housed in SWIFS. On February 2, 2002, Dr. Urban performed an autopsy. Before 

she did so, records show that she was told by a member of Detective Wharton’s team 

that Robert had already been arrested for capital murder. There is no evidence that 

any other medical examiner from SWIFS participated in the autopsy. APPX99. 
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When Dr. Urban performed the autopsy, she had only been certified as a 

medical examiner for a year and a half and thus had limited experience performing 

autopsies on a child Nikki’s age. 9EHRR8-9; EHRR117; 9EHRR 154. Pediatric 

cases represent less than 10% of the total population, and autopsies on 2-year-olds 

are even rarer. 3EHRR65. Dr. Urban and the other SWIFS medical examiners were 

dealing with a high volume of autopsies in 2002, as Nikki’s was already the 456th 

as of February 2, 2002, the day of Nikki’s autopsy. 9EHRR86.  

Dr. Urban subsequently admitted that she did not consider any of the 

following before reaching conclusions regarding cause and manner of death: (1) 

Nikki’s medical history from birth, including the records of her recent illness the 

week of her collapse and the drugs that had been prescribed to her by both a 

pediatrician and an ER doctor; (2) the Palestine Regional ER records related to 

Nikki’s admission and treatment the day of her collapse; (3) the CAT scans taken of 

Nikki’s head at Palestine Regional ER on January 31, 2002; (4) the EMS records 

reflecting Nikki’s treatment in transport from Palestine to Dallas; (5) the scene where 

Nikki collapsed, including the bed propped up on cinder blocks; (6) the washcloth 

and bedding obtained from the scene containing very small specks of blood that are 

inconsistent with a beating; (7) any information regarding “promethazine” a drug 

found in Nikki’s system per a toxicology report that Dr. Urban had requested; or (8) 

the medical treatment, transports, and medications that were applied to Nikki after 
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she arrived at the ER on January 31st until she arrived at SWIFS for an autopsy on 

February 2nd, including having a pressure monitor surgically implanted in her head.  

Dr. Urban also did not consult with a biomechanical engineer or review any 

biomechanical research regarding the injury-potential of short falls, applying Nikki’s 

height, weight, age to determine whether it was physically possible to generate 

sufficient force through shaking her to cause the injuries observed. 9EHRR64-185.

Dr. Urban’s autopsy report states a conclusion that Nikki’s death was caused 

by “blunt force head injuries” and the manner “homicide.” APPX12. At trial, Dr. 

Urban opined that the “blunt force head injuries” had been inflicted by an unknown 

combination of “shaking” and “impacts.” 43RR74. Dr. Urban reached her 

conclusions, captured in her autopsy report, the same day that she performed the 

autopsy, before the results of toxicology testing she had requested were available. 

EX11. She also signed the death certificate that same day. APPX101. The toxicology 

report itself was not disclosed before trial or discussed before the jury. The disclosed 

autopsy report included only the following notation on the last page:

APPX12.
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In a pretrial hearing with defense counsel, Dr. Urban was asked about the short 

list of drug results that were found in Nikki’s bloodstream, post-mortem: 

Q [trial counsel]. I noticed in the drug results -- where was that there 
was a medication that showed -- okay. Lidocaine, I would imagine that 
was probably administered during hospital treatment -- of the hospital 
treatment. Promethazine, what would that have been? 
 
A [Dr. Urban]. I don’t remember . I - - 
 
Q. Okay. 
 
A. I don’t remember if it is a - - 
 
Q. Oh, okay. 
 
A. - - I do - - if it is an anti seizure medication. I know I would have to 
look it up. 
 

EX57 at 17. Dr. Urban does not seem to have later looked up “promethazine” or 

further investigated as she made no mention of this issue at trial.  

Dr. Urban’s behavior was consistent with the prevailing medical consensus at 

the time. Nikki’s condition looked like head trauma resulting in death. No further 

inquiry was considered necessary at the time. Today, a multidisciplinary 

investigation into natural disease and/or accidental causes, through a differential 

diagnosis, is the prevailing standard of care. Moreover, AHT is now a diagnosis of 

exclusion. Nikki’s current pneumonia diagnosis—supported by images of her lung 

tissue as seen under a microscope, her markedly elevated post-mortem toxicology 
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levels of promethazine, and corroborating radiology images—establishes that she 

died of natural and accidental causes. 

E. The Evolution of SBS/AHT Theory and the Current Consensus that 
Discredits its Core Principles 

 
1. Overview 

 
In 2002-2003, when Robert was arrested, tried, and convicted using an SBS 

and blunt force cause-of-death theory, SBS was accepted as medical gospel. In 2016, 

when his last writ application was filed, the controversy around SBS (which had, by 

then, been rebranded as AHT) had become quite pronounced. But since June 2016, 

the complete absence of any scientific underpinning for SBS/AHT has been exposed. 

In addition to the new case-specific, cause-of-death evidence in the reports of highly 

qualified specialists, Robert’s claims are based on post-June 2016 advances in 

scientific understanding. 

These advances include the first and only “meta-study” of the published 

articles that purported to support the SBS/AHT hypothesis. See EX20.14 While each 

individual study may report measurements that have some degree of error, meta-

 
14 Göran Elinder et al., Traumatic Shaking: The Role of the Triad in Medical 

Investigations of Suspected Traumatic Shaking, Report No. 255E (Oct. 2016), 
available in English translation in 2018, 
https://pubmed.ncbi.nlm.nih.gov/30146789/. 
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analytic results are considered the most trustworthy source within evidence-based 

medical literature.15  

This first meta-study was undertaken by an agency of the Swedish 

government in response to widespread concern about the lack of scientific support 

for the core SBS/AHT assumptions that: (1) shaking can cause certain intracranial 

conditions (the triad) and (2) if those conditions are found, they are proof of shaking. 

This first and only comprehensive, systematic, peer review of articles claiming to 

support the SBS/AHT hypothesis was only available after the -03 Application was 

filed.   

The Swedish meta-study identifies significant defects in the literature 

endorsing SBS/AHT as an explanation for many tragic infant and child deaths. This 

unprecedented scholarship found no high-quality scientific studies supporting the 

SBS/AHT hypothesis or any meeting the criteria for sound science. Moreover, the 

Swedish meta-study identified specific methodological problems with each 

individual study. An appendix to the meta-study highlights the absence of any 

uniform diagnostic criteria for SBS/AHT, unlike other medical conditions. The 

meta-study critiques the circular reasoning at the heart of the SBS/AHT concept—

which assumes that the presence of subdural bleeding, brain swelling, and retinal 

 
15 Oxford Centre for Evidence-Based Medicine, Levels of Evidence, March 2009. 
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hemorrhages proves that violent shaking/impact and thus abuse occurred, so 

whenever those conditions are observed, abuse is presumed.  

Reviewing courts in other jurisdictions have recognized the Swedish meta-

study as compelling “new evidence” relevant to an Actual Innocence claim 

warranting habeas relief from AHT convictions. See, e.g., EX45, n.26. And new 

scholarship challenging the current version of SBS/AHT continues to emerge. See, 

e.g., 2023 Treatise (first multidisciplinary documentation of the failures of the 

SBS/AHT causation hypothesis); EX21;16 EX22.17  

Critically, current medical standards do not support the version of SBS that 

was “diagnosed” by Dr. Squires in 2002, without any differential diagnosis, and then 

used to convict Robert in 2003. 

2. Origins of the SBS/AHT Hypothesis 
 

Science does not undergo sea changes overnight; and forensic science is 

particularly slow to respond to evidence-based challenges. See, e.g., National 

 
16 C. Brook, 

intracranial pathology, not of violent shaking, Ann. Child Neur. Soc. 00(00): 1-7 
(2024). 

17 J. Tibballs and N. Bhatia, Medical and Legal Uncertainties and Controversies 
in “Shaken Baby Syndrome” or Infant “Abusive Head Trauma,” J. LAW & MED. 
151-184 (May 2024) (analysis critiquing use of the triad to diagnose “severe 
deliberate shaking with or without head trauma,” despite the exceptionally poor 
quality of the reputed scientific studies supporting the hypothesis, and 
recommending “abandonment of the inherently inculpatory diagnostic terms 
‘shaken baby syndrome’ and ‘abusive head trauma’”). 
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Institute of Justice, The Slow but Steady March Towards a More Reliable Forensic 

Science (Dec. 7, 2022) (describing slow progress in forensic sciences attributable 

largely to (1) resistance to change in the forensics community as a whole and (2) the 

time it takes for the broader scientific community to fully understand the field). For 

instance, as this Court well knows, the controversy around forensic bitemark 

analysis (aka “odontology”) gradually evolved from being a subject of debate to now 

being universally recognized by the scientific community as inherently unreliable. 

See Ex parte Chaney, 563 S.W.3d 239 (Tex. Crim. App. 2018); see also M. Chris 

Fabricant, JUNK SCIENCE AND THE AMERICAN CRIMINAL JUSTICE SYSTEM (Akashic 

Books 2022).  

The idea that “shaking” might explain the mystifying deaths of some infants 

was first proposed in the 1970s in anecdotal articles by Dr. Norman Guthkelch, a 

neurosurgeon, and then Dr. John Caffey, a radiologist. Dr. Guthkelch published a 

paper titled Infantile Subdural Hematoma and its Relationship to Whiplash Injuries, 

in which he speculated that shaking an infant might cause subdural bleeding or 

“hematomas” despite an infant’s head showing no external signs of impact or head 

trauma. Importantly, Guthkelch expressly stated that his shaking explanation was a 

“hypothesis.”18 Caffey not only embraced Guthkelch’s hypothesis, Caffey argued, 

absent any scientific testing, that, if an infant has subdural bleeding, retinal 

 
18 2023 TREATISE at 12. 
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hemorrhages, and perhaps brain injury and/or rib fractures, then the infant was likely 

shaken and thus abuse could be “diagnosed.”19 

By the 1990s, a core tenet of the SBS hypothesis—the triad of conditions with 

which the SBS hypothesis became associated (subdural and retinal hemorrhage and 

brain swelling)—had become entrenched although never validated biomechanically, 

forensically, or medically.20 It soon became a “categorical medical belief” that 

shaking was the only possible explanation for the presence of these conditions and, 

analogously, that the triad “almost always” indicates that an infant was shaken.21 

Thus, the triad, or even just one component of the triad, was treated as diagnostic of 

child abuse.22  Child abuse literature began “emphatically rejecting” all other 

explanations for the triad, such as short falls, accidents, seizures, severe illness, 

hypoxia. Some papers even urged physicians to characterize any other explanation 

 
19 Id. at 12, 161–62. 
20 Id. at 13. Child abuse literature at that time called SBS a “clearly defined 

medical diagnosis,” and referred to the triad as the “diagnostic features” of SBS that 
were “virtually unique to this type of injury.” DL Chadwick et al., Shaken Baby 
Syndrome: A Forensic Pediatric Response, 101 PEDIATRICS 321–23 (1998). 

21 Id. 
22 2023 TREATISE at 13–14. A leading treatise on child mistreatment published 

during that era stated that “SBS usually produces a diagnostic triad of injuries that 
includes brain swelling, subdural hemorrhage, and retinal hemorrhages. This triad 
must be considered virtually pathognomonic of SBS in the absence of documented 
extraordinary blunt force such as an automobile accident.” RH Kirschner, Pathology 
of Child Abuse, in 5 THE BATTERED CHILD 248–95 (1997). 
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as a lie.23   

Gradually, criticisms of the SBS hypothesis started to gain traction, 

particularly in the field of biomechanical engineering. In response to the emerging 

criticisms, SBS was rebranded “Abusive Head Trauma.” The name changed, but no 

evidence-based science had yet been adduced to support the hypothesis itself.24  

Dr. Guthkelch himself later retreated from his own unverified hypothesis, 

acknowledging that subdural and retinal bleeding, with or without brain swelling, 

had been observed in many accidentally and naturally occurring circumstances. He 

also recognized that forces generated by humans and laboratory machines shaking 

anatomically accurate dummies had proven insufficient to cause disruption of human 

tissue or to create any component of the SBS triad.25 And yet innocent parents and 

caregivers, like Robert, continued to be charged and imprisoned based on this 

medical hypothesis that had never been validated. 

3. All Tenets of the SBS Hypothesis Used to Convict Robert Have Been 
Discredited 

 
In 2002-2003, when Robert’s chronically ill daughter collapsed and he was 

then charged, tried, and convicted of causing her death, the State relied on SBS and 

 
23See, e.g., I. Blumenthal, Shaken Baby Syndrome, 78 POSTGRADUATE MEDICAL 

J. 732–35 (2002). 
24 See generally Moran, et al. above, at 209-312. 
25 A.N. Guthkelch, Problems of Infant Retino-Dural Hemorrhage with Minimal 

External Injury, 12 HOUS. J. HEALTH L. & POLICY (2012). 
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a blunt force trauma theory to convict Robert. By the time of Nikki’s death, SBS had 

become a “medical diagnosis of murder,”26 and reports of recent illnesses or short-

distance falls were considered false explanations intended to conceal abuse. All of 

the SBS tenets put before Robert’s jury as “fact” have since been falsified. Yet no 

differential diagnosis was undertaken in Nikki’s case. 

First and foremost, no medical expert today would “diagnose” SBS/AHT 

without a differential diagnosis, whereby all relevant circumstances and conditions 

are identified and all other potential causes of the triad are first ruled out before a 

parent is accused. By 2009, even the AAP acknowledged that doctors must perform 

a “differential diagnosis” to rule out medical conditions, which, by then, had been 

proven to cause the same triad. And the consensus medical opinion within the AAP 

today is that SBS/AHT is a diagnosis of “exclusion.”27   

a. Today the medical consensus recognizes that many phenomena can 
cause the triad, and a differential diagnosis is essential 

 

 
26 Deborah Turkheimer, Science-Dependent Prosecution and the Problem of 

Epistemic Contingency: A Study of Shaken Baby Syndrome, 62 ALA. L. REV. 513, 
516 (2011). 

27 Arabinda Kumar Choudhary, et al., Consensus statement on abusive head 
trauma in infants and young children, 48 Pediatric Radiology 1048, 1048 (May 23, 
2018) (2018 AAP Consensus Statement). Notably, the 2018 AAP position statement 
does not reflect the consensus of the broader medical community and was drafted by 
the most vocal defenders of the SBS/AHT hypothesis. 
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It is now recognized that the triad is not specific to trauma, let alone inflicted 

trauma. Some of the non-traumatic, naturally occurring causes of the triad include 

“coagulation disorders, meningitis, sinus or cortical vein thrombosis, vascular 

malformations, tumors, and metabolic diseases,” as well as hypoxia and accidental 

short falls with head impact.28 New studies, unavailable in 2016, have demonstrated 

that the components of the triad seem to be a causal chain triggered by hypoxia 

(oxygen-deprivation), which is caused by many naturally occurring conditions.29  

Dr. Guthkelch, an original proponent of the SBS hypothesis, went on to note: 

“In reviewing cases where the alleged assailant has continued to proclaim his/her 

innocence, I have been struck by the high proportion of those in which there was a 

significant history of previous illness or of abnormalities of structure and function 

 
28 2023 TREATISE at 35; see also EX23, Norrell Atkinson, et al., Childhood Falls 

with Occipital Injuries, 34 Pediatric Emergency Care 837-41 (2018) (eight cases of 
witnessed accidental falls onto back of child’s head all produced subdural and retinal 
hemorrhages, with one resulting in death). 

29 EX24, D. Vaslow, Chronic Subdural Hemorrhage Predisposes to Development 
of Cerebral Venous Thrombosis and Associated Retinal Hemorrhages and Subdural 
Bleeds in Infants, 35 Neuroradiology Journal 53-66 (2022); EX25, I. Thiblin, et al., 
Retinal Hemorrhage in Infants Investigated for Suspected Maltreatment is Strongly 
Correlated with Intracranial Pathology, 111 Acta Paediatrica 800-08 (2022); EX26, 
W. Squier, Infant Retinal Haemorrhages Correlate with Chronic Subdural 
Haemorrhage, not Shaking, 111 Acta Paediatrica 714-15 (2022); EX27, J. 
Andersson, et al., External Hydrocephalus as a Cause of Infant Subdural 
Hematoma: Epidemiological and Radiological Investigations of Infants Suspected 
of being Abused, 126 Pediatric Neurology 26-34 (2021); EX28, S.M. Zahl, et al., 
Examining Perinatal Subdural Haematoma as an Aetiology of Extra-Axial Hygroma 
and Chronic Subdural Haematoma, Acta Paediatrica (2019).  
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of the nervous system, suggesting that the problem was natural or congenital, 

rather than abusive. Yet these matters were hardly, if at all, considered in the 

medical reports.”30 In 2002-2003, Nikki’s patently serious illness was not considered 

and her chronic viral pneumonia, acute bacterial bronchopneumonia, and the 

resulting sepsis were not identified, let alone considered. 

b. Today it is widely recognized that violent shaking would cause neck 
injuries, and no study has shown that shaking can cause the triad 

 
Contemporary biomechanics teaches that any head acceleration generated by 

shaking would be experienced first and foremost in the neck; thus, the neck is not 

“protected” during shaking, as SBS proponents surmised (and as both Dr. Squires 

and Dr. Urban attested during Robert’s 2003 trial). 5EHRR102. Nikki had no neck 

injuries of any kind, which biomechanical engineers maintain makes it “very 

unlikely” that shaking caused any aspect of her condition. 5EHRR99, 101. 

Additionally, experts in biomechanical engineering now universally agree that 

it is “literally impossible” to cause subdural bleeding through shaking, and no study 

has demonstrated that shaking can produce any of the intracranial conditions long 

associated with SBS. 5EHRR98-131. Recent studies, unavailable in 2016, confirm 

that shaking simply cannot generate the forces required to cause such conditions.31 

 
30 Guthkelch, at 204 (emphasis added). 
31 2023 TREATISE at 232 (“[T]here are no definitive experimental studies of the 

proposed mechanism of SBS that demonstrate that shaking, in any form, can produce 
the intracranial findings associated with the triad[.] Further, shaking should cause 
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A study published in 2020 evaluated 36 infants subjected to either admitted or 

witnessed shaking (with or without blunt force head impact). Of these infants, none 

who had been purportedly shaken exhibited any element of the triad.32  

Similarly, no scientific basis supports the hypothesis that violent shaking can 

“shear” an infant’s brain cells. Nor can shaking cause a subdural bleed or retinal 

hemorrhages by “rupturing” the tiny “bridging veins” in the dura membrane, as was 

the prevailing view in 2003 and as both Dr. Squires and Dr. Urban testified in 2003. 

3EHRR45-46; 4EHRR37, 142, 146. Instead, bridging veins are easily ruptured 

during the autopsy process.33 The “ruptured bridging veins” concept, conveyed to 

Robert’s jury as fact, is another example of the “acceptance-before-validation 

pattern” underlining each facet of the SBS hypothesis.34 

In 2022, Thiblin et al. published an important study further undercutting the 

presumption that retinal hemorrhages are a marker of shaking/child abuse. The study 

instead strongly supports the conclusion that retinal hemorrhages are caused by 

 
precursor trauma to the torso and cervical spine that is typically not observed in cases 
of alleged SBS/AHT.”)  

32 EX29, I. Thiblin et al., Medical Findings and Symptoms in Infants Exposed to 
Witnessed or Admitted Abusive Shaking: A Nationwide Registry Study, 15 PLOS ONE 
8–9 (2020). 

33 2023 TREATISE at 40. It is “unavoidable” for bridging veins and other blood 
vessels to be cut during an autopsy’s opening of the head; then the resulting leakage 
has been mistakenly considered evidence of subdural bleeding. Id. at 34. 

34 See, e.g., EX30, J. Mack, et al., Anatomy and Development for the meninges: 
Implications for Subdural Collections and CSF Circulation, 39 PEDIATRIC 
RADIOLOGY 200–210 (2019). 

61a



42 
 

increased intracranial pressure—which, in turn, is caused by many things.35 For 

example, retinal hemorrhages are now understood as a common secondary 

consequence of hypoxia, rather than “reflect[ing] mechanical damage to the eye 

caused by severe acceleration-deceleration forces.”36  

Furthermore, subdural bleeds and fluid collections are now known to occur 

during infancy for a host of reasons. These subdural bleeds can recur after healing 

membranes, which contain numerous blood vessels, form around the subdural blood, 

a condition called “chronic subdural collections” that are now associated with 

seizures and other adverse health outcomes that have nothing to do with abuse.37  

The commonality observed in numerous studies of infants and children who 

died with the triad of intracranial conditions is hypoxia (oxygen-deprivation). 

Oxygen-deprivation itself can cause the tiny vessels in the dura membrane to leak 

and causes encephalopathy, aka brain swelling.38 As Dr. Green has now explained, 

infants and toddlers are “at high risk for cardiopulmonary arrest when under hypoxic 

conditions”—meaning, that Nikki’s pneumonia compromised her ability to maintain 

a normal blood oxygen level, a condition that made her especially vulnerable to 

 
35 EX25. 
36 2023 TREATISE at 18. 
37 Id. at 19. 
38 Irene Scheimberg et al., Nontraumatic Intradural and Subdural Hemorrhage 

and Hypoxic Ischemic Encephalopathy in Fetuses, Infants, and Children up to Three 
Years of Age: Analysis of Two Audits of 636 Cases from Two Referral Centers in the 
United Kingdom, 16 Pediatric Development Pathology 149, 149, 155 (2013).  
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cardiac and pulmonary arrest. See EX5. 

In sum, most cases diagnosed as SBS/AHT are likely cases where hypoxia, 

not trauma, let alone inflicted trauma, caused the triad of intracranial conditions long 

presumed to “prove” abuse. 

c. Today documented cases of short falls, corroborated by video 
recordings, have conclusively shown that short falls with head impact 
can cause serious, even fatal, injuries and children can experience a 
lucid interval of hours or days before subdural bleeding causes collapse 

 
In 2003, only a few outliers in the medical community were considering 

whether short falls with head impact could seriously injure a child. By then, forensic 

pathologist John Plunkett had published a paper, Fatal Pediatric Head Injuries 

Caused by Short-Distance Falls, challenging a core SBS belief: that only an 

extremely violent, inflicted injury, not something like an accidental short fall, could 

cause the SBS/AHT triad. Dr. Plunkett’s paper identified 18 cases of child fatalities 

in the Consumer Product Safety Commission’s database that had been classified as 

short-fall accidents and thus verified that short falls can, under some circumstances, 

be fatal. 4EHRR25-26; APPX24. But Dr. Plunkett and his research were denigrated 

by the larger medical community for years. APPX3; 5EHRR29-30.  

Biomechanical research ultimately validated Dr. Plunkett’s research—as this 

Court and other MEs have recognized. See APPX3; Ex parte Henderson, 246 

S.W.3d 690, 692 (Tex. Crim. App. 2007) (noting that “affidavits and/or reports 
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submitted by Drs. John J. Plunkett, Peter J. Stephens, Janice J. Ophoven, and 

Kenneth L. Monson” had described “recent advances in the area of biomechanics 

and physics suggest that it is perhaps possible that [child’s] head injuries could have 

been caused by an accidental short-distance fall,” noting that medical examiner Dr. 

Bayardo had acknowledged the change in scientific understanding, and granting 

habeas relief in pre-Article 11.073 era).39  

Moreover, more contemporary scientific studies, published well after the -03 

Application was filed, have demonstrated that short falls can cause the exact kind of 

single impact and subdural bleeding and retinal hemorrhages observed in Nikki (as 

seen in the CAT scans taken of her head); but, previously, those intracranial 

conditions were viewed as “proof” of shaking/inflicted injury.40 A very recent case 

study (July 2024) of a short fall captured on video is now available on the Internet 

as a clinical guide; the study involves an 8-month-old who fell backward from a 

short height, landed on his buttocks, then hit the back of his head on a vinyl floor. 

 
39 Three of the experts (Drs. Plunkett, Ophoven, and Monson) whose affidavits 

this Court relied on in 2007 in remanding claims in Henderson to develop evidence 
of changed science in a child-death case also provided evidence in Robert’s -03 
proceeding. But that evidence of changed science, reflecting further advances since 
2007, was disregarded by Robert’s habeas court in 2022. 

40 EX23 (eight cases of witnessed accidental falls onto back of child’s head all 
produced subdural and retinal hemorrhages, with one resulting in death); EX31, N. 
Aoki, Infantile Acute Subdural Hematoma with Retinal Hemorrhage Caused by 
Minor Occipital Impact Witnessed by an ICU Nurse: a Case Report, 4 Journal of 
Pediatric Neurology and Neuroscience 47-50 (2020).  
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“Acute subdural hemorrhages were found along with extensive, too many to count 

intra-[retinal hemorrhages] in both eyes …. of the type often associated with abusive 

head trauma”41—and yet there plainly was no abuse.  

Even defenders of the SBS/AHT hypothesis now concede that short falls with 

head impact can be dangerous.42 The new understanding is that the danger associated 

with a short fall with head impact is magnified when a child, like Nikki, is ill and 

having issues with balance and breathing. EX7; EX5; EX6. 

Trial testimony from multiple medical professionals stating that a short fall 

could not have caused any aspect of Nikki’s condition was false. 5EHRR27-28, 104-

05. New studies—including ones published in 2023 and 2024—demonstrate that 

many cases of presumed SBS/AHT were in fact the result of accidents.43 

d. Recent new science published in the past two years shows SBS/AHT has 
been considerably over-diagnosed 

 

 
41 EX32, C. Brooks, et al., 

hemorrhages and extensive retinal hemorrhages in an 8-month-old infant, Clinical 
Case Reports (July 2024). 

42 EX33, M. Hajiaghamemar, et al., Infant Skull Fracture Risk for Low Height 
Falls, 133 International Journal of Legal Medicine 847-62 (2019). 

43 EX35, C. Brook, Evidence for significant misdiagnosis of abusive head trauma 
in pediBIRN data, For. Sci. Int’l: Synergy 6 (2023); EX21, C. Brook, 
hemorrhages in infants are markers of degree of intracranial pathology, not of 
violent shaking, Ann. Child Neur. Soc. 00(00): 1-7 (2024). 
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A 2022 study reevaluating the evidence adduced in a set of SBS/AHT cases 

concluded that the evidence failed to support any of the initial abuse diagnoses.44 

Likewise, recent statistical analyses of historical data of children diagnosed 

with SBS/AHT—published in 2023 and 2024—also indicate considerable over- 

diagnosis of SBS/AHT. These analyses utilized the “PediBIRN” database, aka the 

“Pediatric Brain Injury Research Network,” established by a long-standing defender 

of the SBS/AHT hypothesis and child abuse pediatrician.45 The hope was that the 

database would enable “screening” for AHT. Instead, an objective and statistically 

significant analysis of the data has now shown that (i) abuse is over-diagnosed in the 

presence of subdural hematomas and retinal hemorrhages, (ii) witness and caregiver 

accounts of non-AHT causes of head injuries are generally reliable, and (iii) contrary 

to the claims of AHT proponents, subdural hematoma and retinal hemorrhages are 

markers of the degree of intercranial pathology, not proof of inflicted violence.46  

This new scholarship by Dr. Chris Brook compared the findings in 

independently witnessed non-AHT cases to those in cases that were diagnosed as 

AHT but were not independently witnessed. Dr. Brook’s 2023 paper found that the 

 
44 See, e.g., EX34, K Wester, et al., Re-evaluation of Medical Findings in Alleged 

Shaken Baby Syndrome and Abusive Head Trauma in Norwegian Courts Fails to 
Support Abuse Diagnoses, 111 Acta Paediatrica 779-92 (2022).  

45 Dr. Kent Hymel has long published articles with AAP and elsewhere supporting 
the SBS/AHT hypothesis and his publications are featured on the National Center 
on Shaken Baby Syndrome website: https://dontshake.org/learn-more#2015. 

46 Id. at 1. 
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diagnostic criteria used to diagnose AHT were commonly found in witnessed 

accidents. The paper also concluded that a significant percentage of these cases 

involving accidents, witnessed by neutral observers, had been misdiagnosed as 

AHT.47  

Dr. Brook’s 2024 paper found that the PediBIRN data suggest that the clinical 

findings widely considered to be indicative of abuse are instead markers of the 

degree of intracranial pathology. As the severity of the intracranial pathological 

conditions increases, the rate of accidents misdiagnosed as AHT rises rapidly.48 That 

is, the more severe the accidental injury, the more likely the caregiver is to be 

wrongly accused of abuse. Dr. Brook found that the misdiagnosis of undetected or 

unknown medical conditions, or evidence of other phenomena now known to cause 

subdural hematoma or retinal hemorrhages, such as the hypoxic cascade, suggest 

misdiagnoses are likely even more widespread.49 

  

  

 
47 EX35 at 1, 5. 
48 EX21 at 1-7. 
49 Id. 
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SUBSTANTIVE PROCEDURAL HISTORY 
 

A. Robert’s Trial 
 

The State indicted Robert on two counts of capital murder: alleging that (1) 

he had “intentionally or knowingly” caused the death of “a person under the age of 

six” and (2) he had killed his child “in the course of committing or attempting to 

commit the offense of aggravated sexual assault.” 1CR2-4. Throughout jury 

selection, the State specifically invoked SBS and invited each potential juror to 

consider just how “violent” the shaking would have to be to cause a child’s death. 

See, e.g., 7RR40, 88-89; 8RR23-25; 19RR20-21, 66-67. The State also emphasized 

with each potential juror its allegation that Robert killed Nikki after committing 

sexual abuse. See, e.g., 7RR25-27, 67, 75, 127; 8RR10; 19RR22, 57.  

In its opening statement, the State invited the jury to imagine violent shaking, 

and said that medical experts would testify in support of the State’s view “that Nikki 

died or rather was the victim of child physical abuse consistent with the picture of 

what they call shaken impact syndrome.” 41RR53-55. In the defense opening, 

despite Robert insisting to his attorneys that he had not harmed Nikki in any way, 

his counsel agreed with the prosecution that this was a “shaken baby” case and did 

not challenge the State’s theory regarding cause of death during any phase of trial, 

instead arguing only that, because of his cognitive impairments, Robert lacked any 

intent to kill. See, e.g., 41RR57-61. This enormously prejudicial and erroneous 
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concession by Robert’s defense counsel is a further indication of the powerful sway 

of the prevailing medical consensus in 2003 that Nikki’s intracranial symptoms 

could only be explained by abuse. 

The State presented testimony from local medical staff, including doctors who 

had treated Nikki in the days before her collapse, emphasizing how Robert had not 

displayed appropriate emotion and that a short fall and Nikki’s recent illness could 

not have caused her condition. 42RR14-19. The State elicited extensive testimony, 

spanning more pages of the trial transcript than any other witness, from the 

uncertified-SANE nurse who claimed she had seen “anal tears,” graphically 

described “anal penetration,” and offered her view of the proclivities of 

“pedophiles.” 41RR127-42. But the State’s causation and mens rea theory hinged on 

the testimony of two experts relying on the tenets of SBS as generally accepted in 

2003. These subsequently discredited tenets were presented as scientific fact. 

 The jury heard unchallenged, but subsequently discredited, “scientific” 
testimony that, where the triad is present, shaking can be presumed as 
the mechanism of injury.  

 
Dr. Squires testified that the “medical findings” were “a picture of shaken 

impact syndrome,” which she defined as synonymous with what the “public” knew 

as “shaken baby syndrome.” 42RR106. Asked specifically about the significance of 

Nikki’s triad, Dr. Squires testified that the triad meant that Nikki must have been 

violently shaken: 
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Q:  All right. And the items we talked about, the subdural 
hemorrhages, the retinal hemorrhages, and the brain swelling; 
what are they indicative of? 

 
A: Well, it is my opinion, my estimation after a consultation with all 

that there was some component of shaking that happened to 
explain all the deep brain injury out of proportion, I would say, 
to the injury to the skull and the back of the head. There had to 
have been something more than just impact. We see children fall 
out of windows and all sorts of things and we know what an 
impact injury looks like and when you see this much damage 
deep to the brain, then you see subdural blood. The reason 
subdural blood is so important is there are little blood vessels that 
go between the bone and the dura. And when you shake a baby 
those blood vessels break and you get blood over the top of the 
brain. So whenever we see lots of subdural blood, I don't mean 
localized right under a fracture, but all over, usually that's 
indicative of this shaking. And then the retinal hemorrhages are 
just further-- It's one more thing that really lets you know that 
those eyes were being shaken and that the blood vessels broke. 
 

42RR107-08. Dr. Squires also invoked the 2001 AAP position paper, which told 

pediatricians that they did not have to consider anything other than abuse upon 

seeing the triad. 42RR116-117; APPX23. 

Dr. Squires further explained the then-prevailing view of the only real 

controversy with respect to SBS: 

some people think that with shaken baby that the most part of the 
damage is that they’re often shaken and then thrown against something 
…. There are some experts that think that you cannot kill a child by just 
shaking alone, but you have to—And they call it shaken impact. So the 
term is about the same. I will say that most ... experts do think that 
shaking alone, if done vigorously, will kill a child, but most children 
are shaken and then thrown against something. 
 

42RR106-07.  
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Dr. Urban also relied on the SBS hypothesis, testifying that Nikki’s 

“[s]ubdural hemorrhage is something that we see in injuries that are caused in 

children this age by blunt force and also by shaking or blunt impact injuries.” 

43RR75-76. Dr. Urban explained that the bleeding occurred “when that brain moves 

back and forth in the front of the skull” and that the bleeding caused “the swelling 

or edema.” 43RR76, 81. She then highlighted Nikki’s retinal hemorrhages as 

“something that is typically seen in a blunt force or shaking type of injury.” 43RR76. 

She testified that, “[w]hen a child is say, shaken hard enough, the brain is actually 

moving back and forth within, again, within the skull, impacting the skull itself and 

that motion is enough to actually damage the brain.” 43RR79. Dr. Urban was 

repeatedly asked by the prosecutor to describe to the jury the mechanism of injury 

she believed had occurred in Nikki’s case, over and over she used shaking 

terminology. EX36. 

 The jury heard unchallenged, but subsequently discredited, “scientific” 
testimony that shaking can cause internal head injuries without injuring 
the neck.  
 
Nikki had no neck or spinal injuries of any kind and few bruises. To explain 

the absence of external injuries, Dr. Squires relied on a central tenet of SBS at that 

time, suggesting “there’s no signs of trauma at all and yet as that head is moving and 

then suddenly stops, these shear forces go through it and cause tremendous damage 

to the brain, deep in the brain.” 42RR107. She also opined that “babies are … so 
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small compared to how big whoever it is shaking them…. [T]heir heads are big 

compared to their bodies, their neck muscles are weak.” 42RR106. 

Likewise, Dr. Urban testified that Nikki, a two-year-old child, had anatomical 

features, such as a “weak neck,” that made her more vulnerable to shaking. 

4EHRR76-78.50 Dr. Urban suggested that, “if the child is shaken, it’s this very large 

object sitting on a fairly weak neck. And, you know, the weakness in the neck 

protects the neck from getting hurt, but it really just doesn’t protect the head[.]” 

43RR82. 

 The jury heard unchallenged, but subsequently discredited, “scientific” 
testimony that shaking induces immediate brain damage with no lucid 
interval possible before the onset of symptoms. 
 
Consistent with another SBS tenet, Dr. Squires opined that the imagined 

shaking would have produced an obvious, instant change in Nikki’s level of 

consciousness, thus allowing an inference that Robert, the person with her when she 

collapsed, must have caused Nikki’s condition by shaking her:  

after the event that caused all this deep brain injury she would not have 
been normal. And any reasonable person would know that she wasn’t 
normal…. [S]he would never have talked, walked, and been thought to 
be normal by anybody.  

 

 
50 Yet Nikki was not an infant with weak neck muscles; she was a two-and-a-

half-year-old. 
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42RR108-09. Similarly, Dr. Urban testified at trial that, after being shaken, Nikki’s 

injuries would have been immediately apparent—reflected in “a change in the level 

of consciousness.” 43RR81.  

 The jury heard unchallenged, but subsequently discredited “scientific” 
testimony that a short fall could not have explained any aspect of Nikki’s 
condition. 

 
All of the local medical personnel and law enforcement witnesses who 

testified at trial rejected the idea that a short fall could have explained Nikki’s 

condition—yet another core SBS tenet. See, e.g., 41RR66, 69, 89, 99, 123-125; 

42RR17-18, 83-85, 108; 43RR156. Dr. Urban also rejected the concept that a short 

fall could have played any role in causing Nikki’s condition; thus, she did not seek 

any information about the reported fall or otherwise investigate the circumstances 

preceding Nikki’s collapse. 5EHRR215.  

* * * 

Just before the jury was charged, the State abandoned the count of capital 

murder based on the sexual assault allegation. 44RR3. Yet the State continued to 

argue that there was evidence of a sexual assault based solely on the testimony of 

the nurse who was not actually SANE-certified and whose opinions both Drs. 

Squires and Urban had declined to endorse. 46RR58-60. 
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B. Post-Trial Proceedings 
 

The jury convicted Robert of capital murder on the lone count before it. 47RR-

49RR. The punishment-phase began the next day; Robert was sentenced to death on 

February 14, 2003.  

The same defense lawyer who had conceded that this was a Shaken Baby case 

represented Robert on direct appeal. This Court affirmed in an opinion, describing 

the SBS trial testimony at length. Roberson v. State, No. AP-74,671 (Tex. Crim. 

App. June 20, 2007) (unpub). 

James Volberding, a lawyer recommended by trial counsel, pursued an initial 

state habeas application, which did not include any claims challenging the State’s 

SBS cause-of-death theory. The habeas court recommended denying habeas relief 

without an evidentiary hearing, and this Court later denied all relief and 

simultaneously dismissed a 2005 pro se filing as an unauthorized successive 

application. Ex parte Roberson, 2009 WL 2959738 (Tex. Crim. App. Sept. 6, 2009) 

(unpub.).  

Right after relief was denied, Robert wrote to the federal district court 

requesting new appointed counsel. But the court granted Volberding’s request to 

stay on as federal counsel, despite the conflict of interest suggested by the double 

representation. See Martinez v. Ryan, 566 U.S. 1 (2012). Robert repeatedly sought 

new appointed counsel willing to pursue his innocence, but his requests were denied. 
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EX38-EX44. 

A federal habeas petition was filed but did not include any claims related the 

SBS cause-of-death hypothesis that was, by then, being widely challenged. On 

September 30, 2014, the federal district court denied the federal habeas petition. Less 

than a year later, the Fifth Circuit denied an appeal. 

Soon thereafter, the State sought and secured an execution date for June 21, 

2016.  

Meanwhile, Robert was sending urgent requests seeking new counsel.51 Three 

months before his scheduled execution, the Fifth Circuit finally appointed new 

federal habeas counsel, who recruited new state habeas counsel. 

C. The -03 Proceeding 
 

On June 8, 2016, Robert’s new state habeas counsel, one of the undersigned, 

filed the -03 Application, which relied, in part, on a new procedural vehicle enacted 

specifically to address convictions based on subsequently discredited or changed 

scientific understanding. See TEX. CODE CRIM. PROC. art. 11.073. That application, 

supported by several volumes of evidentiary proffers, was submitted to this Court, 

along with a motion seeking to stay Robert’s then-pending execution.  

Mere days before Robert’s scheduled execution date, this Court stayed the 

 
51 The conflict of interest with his appointed counsel was so pronounced that it 

became the subject of media scrutiny. See Lincoln Caplan, The Death Penalty in 
Texas and a Conflict of Interest, THE NEW YORKER (Dec. 3, 2015). 
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execution and entered an order remanding all claims “to the trial court for 

resolution.” Ex parte Roberson, 2016 WL 3543332 (Tex. Crim. App. June 16, 2016) 

(unpub.). 

After the remand order, the State filed an Answer, attaching one item: an 

affidavit from Dr. Urban, the medical examiner who had performed Nikki’s autopsy 

and testified for the State at trial. APPX12; APPX19. Contrary to her trial testimony, 

the 2016 affidavit denied that she had opined about “shaking” as a cause of Nikki’s 

death and emphasized her view that the subdural blood she had seen during the 

autopsy amounted to evidence of “multiple impact sites.” APPX100; but see EX36. 

The -03 evidentiary hearing commenced on August 14, 2018, but was 

continued that same day, and then resumed from March 8-17, 2021, due to various 

delays not attributable to the habeas applicant. See EX44. After the hearing record 

was prepared, the parties submitted proposed Findings of Fact and Conclusions of 

Law (FFCL). The applicant’s proposed FFCL summarizing the key evidence in the 

new 13-volume record was 302-pages long. The State’s proposal was 17-pages long 

and relied primarily on the 2003 trial testimony, denying that the tenets of SBS/AHT 

had changed since 2003 and maintaining that Nikki had died from inflicted head 

trauma.  

After this Court issued a directive to the trial court to wrap up the proceeding, 

on February 14, 2022, the trial court issued its FFCL, which largely tracked the 
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State’s proposal, including its typographical and grammatical errors, finding that 

SBS is “still an accepted mechanic [sic] of death” and adopting the State’s position 

that Nikki died from inflicted head trauma. 

About a year later, this Court summarily adopted the habeas court’s FFCL and 

denied relief. Ex parte Roberson, 2023 WL 151908 (Tex. Crim. App. Jan. 11, 2023) 

(unpub.). 

On May 11, 2023, Robert’s counsel filed a Petition for a Writ of Certiorari in 

the Supreme Court of the United States. Multiple amici urged the Court to consider 

the case: the Center for Integrity in Forensic Sciences, Concerned Physicians and 

Scientists, Retired Federal Judges, the Innocence Project of Texas, and Witness to 

Innocence. But, on October 2, 2023, the Supreme Court declined to consider the 

petition. 

Once again, Robert was poised to become the first person executed for a 

conviction based on the discredited SBS/AHT hypothesis.  

The investigation to support the instant Application continued, however. But 

before it could be filed, the Anderson County DA announced an intent to seek an 

execution date. Therefore, on April 4, 2024, Robert’s counsel filed a motion seeking 

to be heard before any execution date was set, explaining the intent to file this 

subsequent application based on new evidence. Then, on April 24, 2024, Robert’s 

counsel filed a Suggestion to Reconsider on the Court’s Own Initiative in the -03 
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proceeding, which, to date, remains pending. 

On June 17, 2024, the State filed a Motion Requesting Execution Date in the 

trial court. The next day, Robert’s counsel filed an Opposition to Anderson County 

DA’s Motion Requesting Execution Date in the trial court again requesting a 

hearing. The State then filed an opposition to Robert’s first-filed Motion to be Heard. 

Without permitting a hearing, the trial court signed an order setting an October 17, 

2024, execution date. 

This Application follows. 
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NEW PREVIOUSLY UNAVAILABLE EVIDENCE ESTABLISHES NIKKI DIED OF 
NATURAL AND ACCIDENTAL CAUSES 

 
The complete body of new evidence, only available after 2016, establishes 

what did and did not cause Nikki’s death.  

A. New Evidence Shows Nikki’s Death Was Not Caused by Inflicted Head 
Trauma Imaging of Nikki’s Head Shows a Single Minor Impact Site 

 
Nikki’s CAT scans reveal only a single minor impact site on the back of her 

head, with no corresponding fractures—consistent with Robert’s report that Nikki 

fell out of bed while sleeping before she later ceased breathing.  

The CAT scans of Nikki’s head, taken soon after admission to the Palestine 

Regional ER on January 31, 2002, were rediscovered in the courthouse basement in 

2018. Eventually, both parties had access to digitized copies of the images and the 

opportunity to consult with a radiologist. EX44. The only radiologist to interpret 

these images—the most objective evidence of the condition of Nikki’s head upon 

admission to the hospital—is pediatric radiologist Dr. Julie Mack, board certified by 

the American Board of Radiology.52  

 
52 Dr. Mack graduated from Harvard Medical School, is currently licensed to 

practice medicine in Pennsylvania. She did her residency at Baylor University 
Hospital where she first began her training in medical imaging, known as radiology. 
At Penn State Hershey Medical Center, she interprets medical imaging studies. She 
has published in the field of pediatric radiology, has presented at conferences 
concerning pathology and radiology, and researched and written about SBS/AHT as 
it relates to radiology. EX6 at Exhibit B. 
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For several reasons, the initial Palestine Hospital ER radiology images are the 

best objective evidence of the condition of Nikki’s head at the relevant time.  

First, Nikki’s condition was dynamic and evolved over the course of the two 

days she spent in the hospital before she was taken off life support and pronounced 

dead. The small amount of subdural blood outside of her brain, captured in the CAT 

scans, continued to grow after Nikki’s heart was resuscitated when her brain had 

already become non-perfused (i.e., dead). EX8.  

Second, Nikki’s pneumonia, which progressed to sepsis, is a risk factor for 

Disseminated Intravascular Coagulation (DIC). DIC is a form of abnormal blood 

coagulation. With this disorder, blood in small vessels become destabilized and can 

cause bleeding anywhere in the body. Nikki’s hospital records show that she had 

DIC. EX5; EX7. This condition can mean that anyone handling the child—including 

her father trying to revive her and then medical personnel trying to save her life—

may inadvertently worsen internal bleeding.  

Third, the autopsy process itself, during which Dr. Urban made incisions in 

Nikki’s scalp, would have caused further bleeding. 

Dr. Urban presumed that the condition she observed underneath Nikki’s scalp 

on February 2nd was Nikki’s condition when she was admitted to the ER on January 

31st. That was incorrect—as the CAT scans now demonstrate. By Dr. Urban’s own 

admission, she never looked at the CAT scans. 9EHRR109. The principal basis for 
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Dr. Urban’s conclusion that the intracranial bleeding was evidence of “multiple 

impacts” is not defensible. By the time of the autopsy, Nikki’s condition had been 

deteriorating for two days; and the medical intervention itself would have 

necessarily increased the internal bleeding and the blood flow to a non-perfused 

brain where it accumulated under the dura and scalp, outside of the brain. EX5; EX7; 

EX8. 

Dr. Mack’s new evidence directly contradicts Dr. Urban’s testimony, at trial 

and in the -03 proceeding, that Nikki had multiple impact sites on her head, Dr. 

Urban’s basis for believing that Nikki died of inflicted head trauma.  

Dr. Mack’s expert opinions also rebut Dr. Urban’s testimony, at trial and 

during the -03 proceeding, that the large volume of subdural blood observed during 

the autopsy was proof of “multiple impacts.” The CAT scans that Dr. Mack read 

show that “[t]he volume of blood is not large, and the small volume present is 

corroborated by descriptions of the pathology” regarding Nikki’s infection and DIC. 

EX6 (emphasis added). 

Dr. Mack further opined that the “single impact” is precisely the kind of 

“insult” that “can occur after short falls as a direct result of impact.” Moreover, Dr. 

Mack, explained, after such a fall, “[i]n some cases, the subdural hemorrhage will 

be minor and unassociated with any brain swelling.” But when the child is ill and 

straining for oxygen, as Nikki was, the condition can prove fatal.  Id. 

81a



62 
 

This new evidence illustrates that the single bump on the back of Nikki’s head 

almost certainly occurred from the short, unwitnessed fall out of bed—or before that. 

But the bump is associated only with a small subdural bleed—not the large volume 

of blood Dr. Urban observed two days later during the autopsy. That large volume 

of blood is explained by the oxygen-deprivation caused by Nikki’s pneumonia, her 

DIC, and the medical intervention to try to reverse her condition. It is not proof of 

inflicted head injury. 

B. New Evidence Interpreting Overlooked Chest X-Rays Correlate with the 
Finding That Nikki’s Lungs Were Diseased 

 
Radiologist Dr. Mack has now been able to interpret all available images made 

of Nikki’s lungs, some of which were not produced until this year. Dr. Mack’s 

objective was to correlate the radiology images with other relevant information, 

particularly the pathological findings of Dr. Green, discussed below, per best clinical 

practice. EX6. Dr. Mack’s recent assessment is yet more new evidence that Nikki’s 

lungs were diseased and worsened during her final hospitalizations: 

 A chest x-ray taken in Palestine on January 31st “shows an endotracheal tube” 
placed “too low” and shows “perihilar infiltrates (increased 
density/opacification in the regions around the lung hila),” which is associated 
with “viral lung disease.” 
 

 A chest x-ray made after Nikki was transferred to Children’s Hospital “shows 
persistent predominantly perihilar streaky opacification, more pronounced 
than on prior chest x-ray.”  
 

 A chest x-ray made on February 1st “at 0111 hours shows worsening 
opacification of the lungs (increasing density where there should be air).”  
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 “A follow up chest x-ray on 2/1/02 at 0334 hours shows continuing worsening 

of the opacification, bilateral and more diffuse in distribution.”  
 

Id. 

Dr. Mack explained that the “increasing opacification” in the lung images 

could “represent edema (fluid leaking into the lungs unrelated to pre-existing lung 

disease)” or reflect the progress of pre-existing illness because “increasing 

opacification of the lungs is not specific for edema.” To make an accurate 

determination, she (and any qualified radiologist) needed input from a lung 

pathologist. Upon consulting with lung pathologist Dr. Green, who had identified 

viral lung disease and a necrotizing bacterial bronchopneumonia in Nikki, Dr. Mack 

was confident “the cause of the increasing opacification seen over the course of 

several chest x-rays is not simply edema related to resuscitation efforts.” Dr. Mack 

also emphasized Dr. Green’s DIC finding as “most likely related to sepsis and a 

complication of her long standing lung disease.” Id. 

C. New Evidence Proves Nikki Died of a Severe Double Pneumonia That 
Progressed to the Point of Sepsis 

 
The jury did not hear anything about Nikki having pneumonia. But now, for 

the first time, a highly qualified lung pathologist, Dr. Francis Green, has evaluated 

the lung pathology evidence and provided a comprehensive assessment of the state 

of Nikki’s lungs, concluding that Nikki died of pneumonia. EX5.  
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Dr. Green is a board certified anatomical pathologist who has specialized in 

diseases of the lung since 1978.53 As noted in his 2024 report, Dr. Green found “that 

Nikki’s death was caused by a severe, undiagnosed viral pneumonia, the onset of 

which occurred at least a week to several weeks before her collapse.” Id. Dr. Green’s 

opinions have been corroborated by Dr. Mack’s analysis and conclusions concerning 

the now-available lung imaging. 

Dr. Green made a comprehensive study of Nikki’s lung tissue and found 

irrefutable proof of a chronic interstitial viral pneumonia, noting her history of 

chronic infections that had resisted multiple strains of antibiotics. He also found that 

the pneumonia had features of “a chronic viral infection complicated by a secondary 

 
53 Dr. Green is Emeritus Clinical Professor in the Department of Pathology & 

Laboratory Medicine of the Cumming School of Medicine, University of Calgary. 
In addition to being a university professor he has held a clinical appointment as head 
of autopsy services at the regional tertiary medical center, where he specialized in 
autopsy and lung pathology. He has had academic and clinical appointments 
continuously since 1969 in medical schools in the United Kingdom, the United 
States, and Canada, for whom he has designed and taught courses on Lung 
Pathology, Lung Cells and Morphometry, Pulmonary Defense Mechanisms, 
Advanced Respiratory Physiology and Principles of Medicine. EX5 at Exhibit 1. 

Dr. Green has specialized in diseases of the lung since 1978. He became a 
Diplomate in the American Board of Pathology (Anatomic) in 1984 and, during his 
nearly six-decade long career, he has received numerous awards for outstanding 
research into the origins and pathogenesis of lung diseases. For decades, he has 
advised national and international committees and governmental entities on the 
causes of lung disease and ways to prevent or treat them. Id. 

He has published 215 peer-reviewed articles in peer-reviewed medical 
journals and edited authoritative texts and two books in the field of lung pathology. 
Among his numerous publications are scientific articles relevant to pediatric lung 
disease and viral lung infections, such as the illness he identified in Nikki. Id. 
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bacterial pneumonia” so advanced that it had caused part of her lung tissue to 

“necrotize,” i.e., slough off and die. Id. 

Dr. Green documented the devastation wrought by Nikki’s pneumonia 

throughout her respiratory tract. Her lung tissue shows the effects of the chronic 

interstitial viral pneumonia, which had caused Nikki’s lung tissue to thicken, 

hindering her breathing and ultimately cutting off oxygen to her brain and other vital 

organs. EX5, Figure 7. Dr. Green explained that the thickening in Nikki’s lung tissue 

was largely due to lymphocytes (a form of small white blood cells), and he stated 

that the lymphocytic inflammation exhibited in Nikki’s lung tissue was characteristic 

of interstitial viral pneumonia. EX5. 

Dr. Green further demonstrated that Nikki’s lung tissue shows a bacterial 

infection, tracheitis, at the level of her thyroid gland and enlarged mucous glands, a 

finding indicative of Nikki’s body’s response to chronic (weeks to month) infection. 

Id., Figure 1. Nikki’s trachea showed acute ulceration from infection, and abnormal 

regeneration of her mucosa, inflammatory changes, and disorganized epithelium and 

atypical nuclei and that are characteristic of an active viral infection. Id., Figures 2-

4.  

 Her lung tissue, stained during the autopsy to reveal microscopic details, also 

shows lymphocytic bronchiolitis, which Dr. Green described as typical of a viral 

infection. Id., Figure 5.  
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The lung tissue further shows how the cilia, small hair-like fibers lining the 

alveoli (tiny air-sacs in the lungs) and Nikki’s trachea, had sloughed off after dying. 

Per Dr. Green, this is a classic sign of a severe bacterial bronchopneumonia, on top 

of Nikki’s viral pneumonia. EX5. 

Dr. Green explained that the subdural blood observed during the autopsy, 

misinterpreted as the product of trauma, is explained by the oxygen-deprivation that 

Nikki experienced because of her pneumonia and her disease-related DIC. Id. The 

subdural blood does not support a conclusion that Nikki died of blunt force head 

injuries; it is explained by looking beyond her head to her infected lungs and 

understanding the anatomical relationship between the cardiovascular system and 

the brain. See id.;  see also EX8. 

Neither of the State’s experts in the -03 proceeding (Dr. Urban and Dr. Downs) 

have any specialized training in lung pathology.54 By contrast, Dr. Green has spent 

decades treating, researching, and publishing extensively about lung pathology. 

Their unprincipled rejection of the reality that Nikki’s lungs were infected with fatal 

viral and bacterial bronchopneumonia is refuted by photographic images made of 

Nikki’s actual lung tissue collected during the autopsy, as seen under a microscope. 

 
54 Dr. Urban performed the 2002 autopsy; Dr. Downs is affiliated with the Shaken 

Baby Alliance, an organization that teaches prosecutors how to obtain SBS 
convictions. Both are forensic pathologists but with no special training in lung 
disease, radiology, head trauma, or medical toxicology, the specializations needed to 
understand Nikki’s complex condition. 
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Dr. Green’s report also explains the evidence supporting the DIC finding.

Utilizing a new objective scoring system, published in 2022, Dr. Green reviewed the 

hospital’s blood test results, and identified clinical and laboratory evidence that 

Nikki had DIC. This new method for diagnosing DIC is based on a score for 

abnormalities in several tests, based on platelet counts, prothrombin, time–

international normalized ratio (PT-INR) and D-dimer levels in critically ill patients:

Id.
Dr. Green explained that Nikki’s blood results—taken shortly after her 

admission to Children’s Hospital in Dallas—are “highly suggestive,” a total of “4 

out of 5,” for DIC. Id. When a patient has DIC, the clotting of blood in small blood 

vessels may exceed the anticoagulant systems, resulting in widespread bleeding. 

Therefore, Nikki’s DIC would have contributed to any bleeding later observed 

during autopsy. The medical records and laboratory tests, which were not considered 

relevant at the time, now confirm that, upon admission to hospital, Nikki was 
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seriously ill with pneumonia that had advanced to sepsis, which, in turn, spawned 

DIC.  

Dr. Green further found that Nikki’s death may have been hastened by the 

combination of medications that were prescribed to her, which would have further 

suppressed her breathing. Nikki’s medical records indicate that she had a high fever 

and was diagnosed with a “respiratory illness,” “possibly viral,” two days before her 

collapse. These same records indicate that she was prescribed 

Phenergan/promethazine in two forms: suppositories and cough syrup. The cough 

syrup also included codeine, which metabolizes in the body to morphine. Both 

promethazine and codeine contain properties that suppress respiration. These 

medications, in combination with Nikki’s pneumonia, would likely have hastened 

her death. EX5. 

Dr. Green, whose credentials as a specialist in lung disease are unassailable, 

has now entirely rebutted the habeas court’s 2021 endorsement of the State’s 

experts’ insistence that there was no pneumonia to “see” except, perhaps, “ventilator 

pneumonia.” Dr. Green looked but found “no evidence” of ventilator pneumonia, 

known as “VAP.” As Dr. Green explained, ventilator injuries may result from 

physical injury to the lungs due to prolonged high pressures and high oxygen 

tensions; but he found no signs of these sorts of mechanical injuries in Nikki’s lungs. 

Moreover, a diagnosis of VAP requires that the patient be intubated and stable for a 
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minimum of four days on the ventilator. Nikki was only on a ventilator for 36 hours. 

Furthermore, she was basically dead-on-arrival at the hospital, with fixed, dilated 

pupils, indicating that she had already been deprived of oxygen longer than 

necessary to induce brain death (approximately 10-12 minutes). In that state, she was 

not susceptible to VAP. Id. 

Dr. Green was adamant: “The condition of Nikki’s lung tissue cannot be 

reconciled with the conclusion that her death was caused by blunt force head injuries, 

inflicted or otherwise.” Id. He attributed the subdural blood observed during the 

autopsy to “the oxygen deprivation that she experienced because of her pneumonia. 

Oxygen deprivation can cause vessels in the dural membrane to leak. If oxygen 

deprivation persists, the subdural blood can accumulate and cause encephalopathy 

or brain swelling.” Id. He emphasized that this condition is not specific to trauma. 

“Considering the severe pneumonia and DIC,” Dr. Green found “no basis for 

suggesting that the subdural bleeding and brain swelling was caused by [head] 

trauma.” Id.  

D. New Evidence Shows Nikki’s Respiratory Distress Was Exacerbated by 
Excessive Doses of Inappropriate Prescription Medications 

 
The jury did not hear from a medical toxicologist or see the toxicology report 

that was part of the autopsy file, which was not disclosed until well after the -03 

Application was filed. EX11. 

 During the -03 evidentiary hearing, forensic pathologist Dr. Carl Wigren 
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suggested that the belatedly produced toxicology report raised concerns. He looked 

up the drugs listed in the toxicology report and saw that there seemed to be a 

dangerously high level of promethazine in Nikki’s system at the time of autopsy. 

Nikki’s medical records also showed that, in the days right before her collapse, she 

had been given two different prescriptions for Phenergan, which is promethazine, 

including one mixed with codeine, which metabolizes into morphine, an opiate. 

EX12; 5EHRR225-238; 6EHRR25. 

During the -03 proceeding, Dr. Wigren and Dr. Auer urged additional 

investigation into the possibility that the promethazine played a role in Nikki’s death 

EX12; EX10. But the State’s witnesses dismissed the toxicology results as irrelevant 

to understanding Nikki’s death. The trial court apparently agreed, as no discussion 

of these respiratory-suppressing medications or the expert testimony regarding their 

significance is in the -03 FFCL. The only reference in the FFCL is this brief 

comment summarizing Dr. Wigren’s testimony: “Nikki was impaired due to opiate 

and promethazine.” FFCL at 5. 

After obtaining the necessary resources, pro bono, to identify and obtain a 

qualified specialist in medical toxicology, undersigned counsel asked Dr. Keenan 

Bora to undertake a comprehensive review of the drugs given to Nikki and the results 

of the various toxicology screens. His assessment is in his 2024 report. EX7. 

Dr. Bora is a board-certified emergency room physician who is also board 
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certified in medical toxicology.55 Dr. Bora found that the Phenergan/promethazine 

levels in Nikki’s body, per the post-mortem toxicology report, would have severely 

compromised her respiratory ability, contributing to her death. Id.  

Phenergan now carries an FDA “black box warning” against prescribing it to 

children Nikki’s age and in her condition. EX19. Dr. Bora noted that the first FDA-

mandated black box warning came out in November 2004, after Nikki’s death, 

warning against prescribing it to children less than two years of age. But, he 

explained, this does not mean that the drug is safe for someone  27-months-old, like 

Nikki. Moreover, he found that Nikki was “most certainly” administered 

significantly more promethazine than she should have been. He made a conservative 

calculation working backwards from the post-mortem level and his knowledge of 

the drug’s half-life. He found that “even the lowest calculated level” indicated she 

had been given an amount “significantly higher than any therapeutic concentration 

expected,” which he believed “could certainly be explained by the dual 

prescriptions” written by different doctors on January 28th and January 29th in 2002. 

He instructed that “the clinical impact of too much promethazine would be 

respiratory depression (not breathing as much) as well as potentially ataxia (unsteady 

 
55 After obtaining an MD from Drexel University College of Medicine, Dr. Bora 

completed a three-year residency in emergency medicine and then went on to 
complete a two-year fellowship in medical toxicology. This area of medicine focuses 
on understanding medications, drugs, overdoses, withdrawal states, poisonings, and 
drug interactions. Id. 
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gate) making it more likely for her to fall over.” EX7. 

Contrary to the opinion offered by Dr. Downs during the -03 evidentiary 

hearing, Dr. Bora does not believe that post-mortem redistribution artificially 

elevated her Phenergan/promethazine levels. While drugs can, under some 

circumstances, be redistributed after death, Phenergan would be expected to 

redistribute, at most, 5%—far less than would account for Nikki’s dangerously high 

post-mortem level of promethazine. Moreover, promethazine would not go into her 

bloodstream after she died, as Dr. Downs speculated. The high levels found in 

Nikki’s blood are best explained by the double prescriptions issued by two different 

doctors on consecutive days. Id. 

Dr. Bora also explained that Nikki had been given a Phenergan/promethazine 

prescription with codeine on January 29, 2002. Codeine, whose “main active 

metabolite” is morphine, metabolizes much faster than promethazine “with levels of 

codeine and morphine both usually being undetectable within 24 hours from the last 

dose.” Therefore, as Dr. Bora explained, if Nikki had received codeine at the same 

time as the promethazine (as was prescribed), the codeine could easily have been out 

of her system and undetectable at the time of her death while still having had a 

serious effect on her by suppressing her ability to breathe. Id. 

Dr. Bora noted that, per her medical records, Nikki plainly had a respiratory 

infection “and numerous signs that her body was not fighting it off well”—including 
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high heart rate, low blood pressure, and fever, indications of septic shock. He found 

that the best explanation for her death is “severe sepsis.” As his report explains: 

sepsis is a condition in which a patient has either a bacterial or viral infection (and 

we now know Nikki had both) and the body is trying to fight it off. Septic shock is 

the stage just before death when the patient has trouble keeping blood pressure up. 

Dr. Bora explained that sepsis is associated with extremely high mortality rates. 

Approximately 50 percent of infant patients with septic shock and 20 percent of 

patients with severe sepsis die during their hospitalizations. EX7 at 5.  

Furthermore, sepsis is known to cause problems with the coagulation system 

and makes patients bleed easier—and it is now known that Nikki had DIC. Sepsis, 

combined with either a fall out of bed or a seizure could certainly have caused both 

an intracranial bleed as well as leaky capillaries in the small vessels in the eyes. He 

also noted that, in the hospital, Nikki was put on a drip of a medication that is rarely, 

if ever, used now: papaverine. This medication is noteworthy because it causes blood 

vessels to dilate and stretch out slightly, which would have made Nikki even more 

susceptible to small internal bleeds. Id. 

Additionally, Dr. Bora found that the drugs Nikki had been prescribed would 

have “decreased her seizure threshold (made seizures more likely)” as well as 

“caused her to be uncoordinated and more likely to fall and hit her head.” Id. 

During the -03 proceeding, the State’s expert, Dr. Downs, testified that 
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Nikki’s alanine transaminase (AFT) were elevated and speculated that this was 

related to Nikki’s liver malfunctioning, which he attributed to the effects of trauma. 

10EHRR49. Dr. Bora instructed that, after death, aspartate aminotransferase (AST) 

or ALT, which are held in the liver, are released into the bloodstream, which elevates 

AFT. Contrary to the views of Dr. Downs, Dr. Bora instructed that Nikki likely 

experienced liver damage because she was in septic shock. While AST can be 

elevated if a person has blood clots and hematomas from trauma directly to the liver, 

Nikki’s autopsy, performed by Dr. Urban, adduced no evidence that Nikki’s liver 

was injured in any way by trauma; thus, there is no evidence that AST and ALT were 

elevated as a result of trauma. In short, her AST and ALT went up because Nikki 

was dying of sepsis, not because she had experienced trauma to the liver (or 

anywhere else). Moreover, patients who have bacterial or viral infections that lead 

to severe sepsis or septic shock are more likely to bruise, bleed, and hemorrhage by 

a variety of pathways. Id. 

Dr. Bora’s expert opinions correlate with, and expand upon, those of Dr. 

Green and Dr. Mack. As Dr. Bora concluded, Nikki may not have died from a 

Phenergan/promethazine overdose alone, but the level of Phenergan/promethazine 

almost certainly played a significant role in her death by exacerbating her respiratory 

challenges, which would have been compounded by the codeine she was prescribed 

while her body was struggling to fight off an advanced infection (i.e., her 
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pneumonia). 

E. Nikki’s Brain Condition Was Not Caused by Trauma 
 

The new evidence from the head CAT scans found in a courthouse closet, and 

Dr. Green and Dr. Bora’s new evidence that Nikki died because of a double viral and 

bacterial pneumonia exacerbated by toxic doses of promethazine are corroborated 

by evidence from neuropathologist Dr. Roland Auer.56 Dr. Auer concluded that 

Nikki’s death could not reasonably be deemed a homicide. EX8; EX10. 

Dr. Auer explained that trauma sufficient to cause internal brain damage 

would leave external markers on the skin in the form of corresponding 

bruises/contusions and likely corresponding skull fractures. He found no evidence 

suggesting significant trauma to Nikki’s head, only one minor impact, as confirmed 

by Dr. Mack’s analysis. EX8; EX6. The bump on the back of Nikki’s head (captured 

in the CAT scans) is entirely consistent with a fall out of bed and was, in any event, 

 
56 Dr. Auer is both a research scientist with a Ph.D. in medical science and 

medical doctor certified in neuropathology by boards in both the United States and 
Canada. He is the author of a leading neuropathology treatise, Forensic 
Neuropathology and Associated Neurology, and has over 130 scientific articles in 
peer-reviewed journals. He is employed full time as a professor at the Royal 
University Hospital in the Department of Pathology and Laboratory Medicine at the 
University of Saskatchewan, where he teaches courses in clinical neuropathology to 
medical residents and medical students. He has spent over 30 years performing 
autopsies and conducting research in laboratories. As a neuropathologist, Dr. Auer 
focuses on the brain, spinal cord, related nerves and muscles, and the eyes. His 
particular field of study is brain damage, including the effect of ischemia (lack of 
blood flow) on the brain, and epilepsy, trauma, and neurotoxicology. EX9. 
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insufficient to explain why Nikki stopped breathing and died. Id. 

The second impact site Dr. Urban noted was on the right side of Nikki’s 

head—but that was where a pressure monitor had been surgically attached to Nikki’s 

skull during her final hospitalization. Hospital records show that the pressure 

monitor was drilled into Nikki’s skull to monitor her brain, a process that causes 

bleeding into the scalp, further altering what would later be observed at the time of 

autopsy. APPX10. As Dr. Auer explained, there is no reasonable basis for suggesting 

that the bruising associated with the pressure monitor, inserted by hospital staff, is 

evidence of a “blow” inflicted before Nikki arrived at the hospital. EX10 at 125. Dr. 

Urban did not reveal to the jury that a pressure monitor had been surgically affixed 

to Nikki’s head or acknowledge the source of the corresponding bruising; she 

claimed, misleadingly, that it was the site of a “blow.”57  

 
57 Dr. Urban also pointed to a torn frenulum inside Nikki’s mouth as another 

reputed “impact site,” which Dr. Urban attributed to a “blow.” A frenulum is a small 
fold of skin beneath the tongue or between the lip and gum. Yet when she performed 
the autopsy, Dr. Urban was not aware of, or did not account for, the fact that Nikki 
had been repeatedly intubated, a process whereby a breathing tube is inserted down 
the throat, which, in Nikki’s case, had to be pulled out and reinserted while in the 
Palestine ER because it was initially misplaced, as Dr. Mack has now verified. 
APPX5; EX6. A torn frenulum is common when a child is intubated. EX10 at 113. 
The staining technique used on that wound during the autopsy indicated that it was 
“very recent,” “not a few days old”—therefore, it had to have occurred during the 
hospitalization right before the autopsy. Id. at 114. Moreover, a torn frenulum does 
not support the fatal head trauma finding. Id. at 123-25. Nor is there any evidence 
that anyone observed a torn frenulum until well after Nikki was intubated. If Nikki 
had been struck on the mouth so as to tear a flap of skin inside her mouth, there 

96a



77 
 

Finally, Dr. Urban suggested that areas of darker blood she observed in what 

she called the “subscalpular” area were proof of different impact sites. But Dr. 

Urban, per standard autopsy practice, had made an incision at the back of Nikki’s 

head and then pulled Nikki’s scalp back, which is how Dr. Urban observed the 

“subscalpular” blood. The autopsy process itself rearranged the dark subgaleal blood 

at the incision site; thus, that darker blood, which was moved around, could not 

reasonably be construed as evidence of “multiple impact sites.” 5EHRR212-13. 

In short, there is no evidence to support the “multiple impacts” opinion; and 

the single minor impact captured in the imaging of Nikki’s head does not explain 

Nikki’s death. EX10. 

Further, the current medical consensus is that intracranial bleeding is not proof 

of inflicted head trauma. Intracranial bleeding can be caused by accidental head 

trauma sustained in a short fall or by a host of naturally occurring phenomena 

associated with hypoxia (oxygen-deprivation). See CLAIM II. 

Dr. Squires told the jury that Nikki’s death could only be explained by “violent 

shaking” that produced a “massive brain injury.” 42RR107; 42RR120. Dr. Squires 

acknowledged the lack of external signs of any injury on Nikki: “no scars, no unusual 

bruising or anything.” 42RR96. That is one reason, consistent with medical views at 

 
would have been some sign of this on her face; but there wasn’t—no abrasion, 
swelling, bruise, or disruption of skin. 
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that time, she concluded that the case was “a picture of shaken impact syndrome” 

aka “shaken baby syndrome.” 42RR105-06. 

Dr. Urban, who performed the autopsy the day after Dr. Squires’ SBS 

diagnosis, testified at trial regarding signs of “shaking” and “multiple impacts.” 

Even removing “shaking” from the equation, Dr. Urban’s “multiple impacts” opinion 

cannot withstand scrutiny, per the new radiological evidence described above as well 

as the expert opinions of a neuropathologist (i.e., expert in head and brain injury). 

EX8. 

F. SBS/AHT Was the Causation Theory That Permitted the State 
to Allege That a Crime Had Occurred; No Other Credible 
Evidence Supported the Conviction 

  
The new evidence described above, which forms the basis for the legal claims 

delineated below, is material and supports granting relief on each claim. No other 

credible evidence supports the contention that Robert did anything to harm his child. 

At trial, aside from the SBS cause-of-death theory and the baseless sexual abuse 

allegations debunked below, the State relied in the guilt-phase on decidedly 

unreliable “bad conduct” testimony from Robert’s estranged girlfriend Teddie Cox, 

her daughter Rachel Cox (age 10), and Teddie’s minor niece Courtney Berryhill (age 

11). They each claimed that, at some unidentified time in the past, they had seen 

Robert “shake” and otherwise mistreat Nikki. The only other evidence the State was 

able to adduce to suggest that Robert had ever hurt anyone was punishment-phase 
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evidence from his estranged ex-wife Della Gray. Their testimony was unsupported 

by any contemporaneous evidence, reflected pronounced bias, and suffered from 

severe credibility problems. For instance, none of the allegations were reported until 

well after Robert’s arrest—and only under pressure from state actors who told these 

witnesses that Robert had killed Nikki by violently shaking her. Their stories 

reflected inconsistencies and notable exaggerations. 

The stories told at trial by Teddie Cox, Rachel Cox, and Courtney Berryhill, 

contradicted themselves and each other about when and how Robert had supposedly 

“shaken” Nikki, undermining their individual and collective credibility. When being 

interrogated by child protective authorities, police, and prosecutors, it is 

understandable that these vulnerable individuals, who loved Nikki as Robert did, 

would be devastated by her death—and scared by the authorities’ insistence that 

Robert must have caused Nikki’s death. Indeed, Teddie was told that she too was 

going to be the subject of a CPS investigation as she was urged to provide 

information implicating Robert. 

Teddie was an intellectually impaired, impoverished woman who, soon before 

trial, overdosed on drugs, attempted suicide, and was confined to a psychiatric 

hospitalization. When she testified, she was not in a position to take care of her 

daughter Rachel, then living with a grandmother. She admitted that Robert had never 

hurt her in any way, but she was repeatedly asked to describe how he had shaken 
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Nikki. 42RR175-77, 185-86, 190-91. Her response to leading questions was 

inconsistent with statements she had previously made and, ultimately, she admitted 

on the stand that she would change her story about Robert depending on “how [she] 

feel[s]” at the moment. 43RR11, 36, 48. Teddie’s own sister, Patricia, testified at 

trial that her sister had pronounced problems with truthfulness. 44RR10-22. Patricia 

also attested that she had only observed Robert being loving and caring with Nikki 

and had never seen him be unkind to her. Id. 

As for the minors related to Teddie, she herself described her troubled 

daughter Rachel as someone she “could not trust.” 43RR19. Certainly, Rachel was 

a highly vulnerable girl. Not long before Robert’s trial, she had had to testify in a 

different trial about being sexually abused by her biological father. This proceeding, 

in which Teddie and Courtney also testified, had resulted in a mistrial. 43RR5. 

Robert’s ex-wife Della Gray, who had not seen him or their children since 

their divorce was final in 1991, was brought in from out of state by the prosecution. 

She admitted on the stand to a history of drug use, drinking, and having lost custody 

of their special needs children—and never, in the intervening years, even seeking to 

visit them. She also admitted that she only came back to Texas in 2003 to make 

Robert “pay” by testifying against him. 47RR28-32. The outlandish abuse 

allegations she described during Robert’s trial are completely undermined by the 

fact that she never reported any such incidents—either when they supposedly 
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occurred or during the divorce proceedings conducted years before Nikki’s birth 

when she would have been highly motivated to adduce evidence that Robert was a 

bad father. Id.; see also EX37. 

The testimony of these witnesses, which is facially incredible, certainly does 

not diminish the materiality of new evidence establishing that Nikki died of a severe 

double pneumonia, inappropriate prescription medications, and a short fall. See also 

EX44 (describing attempts to engage Teddie, Rachel, and Courtney regarding trial 

testimony they no longer remember); see also, e.g., Ex parte Mayhugh,, 512 S.W.3d 

285 (Tex. Crim. App. 2016) (granting habeas relief on Actual Innocence upon 

recognizing that children’s allegations of abuse were ultimately not credible and had 

been induced by pressure from adults); Ex parte Kelley, 2019 WL 5788034 (Nov. 6, 

2019) (granting habeas relief on Actual Innocence claim in case where law 

enforcement had exerted pressure that elicited an outcry from a second child to 

increase perceived credibility of a different child’s outcry regarding otherwise 

unsubstantiated sexual abuse).58 The new evidence establishes there was no crime at 

all; the farfetched efforts at trial to paint Robert as a person capable of violence (that 

had not occurred) is a mere smokescreen. 

 
 

58 See also M.L. Howe et al., MEMORY AND MISCARRIAGES OF JUSTICE 
(Abingdon, UK: Routledge 2018) (explaining how children’s memory regarding 
abuse is especially susceptible to ex post facto manipulation, even by well-
intentioned adult interlocutors). 
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CLAIMS 
 

A. Claim I: New Evidence Establishes That the Conviction Was Obtained 
Using Material, False Testimony 

 
1. Overview 

 
Robert was convicted based on false evidence that materially prejudiced the 

fairness of his trial and inflamed the jury against him. The State has recently tried to 

distance itself from the SBS hypothesis it employed in 2002-2003 to arrest and 

convict Robert by trying to reframe this case as a “blunt impact only” case. But the 

State’s position is belied by the trial record riddled, from beginning to end, with 

references to “Shaken Baby Syndrome,” “shaking,” and “shaking” as 

indistinguishable from “impact.” EX36. Robert’s trial and the jury’s verdict were 

based on the SBS/AHT principles, id., that even ardent defenders of the hypothesis 

concede are no longer valid. 

During the -03 proceeding, the medical examiner, Dr. Urban, repeated her trial 

testimony that she believed the cause of Nikki’s death was blunt force injury but 

claimed, contrary to her trial testimony, that shaking was not necessarily involved. 

See 9EHRR117; 9EHRR204;  9EHRR208 (“I don’t know that there is a shaking 

component here.”). However, at least 30 times during her trial testimony, the jury 

heard descriptions of violent shaking or the opinion that shaking was a means 

whereby Nikki had been injured. EX36. Additionally, the State’s retained expert in 

the -03 proceeding, Dr. Downs, repeatedly attested that, although he continues to 
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believe that shaking can cause brain damage, absent any evidence to support that 

hypothesis, he does not believe there was shaking in this case. See, e.g., 10EHRR95-

97, 111, 136, 1144.59 However, the State cannot in good faith argue now that that 

Robert was not convicted using a Shaken Baby causation theory while 

simultaneously arguing that the extensive trial testimony about shaking as the cause 

of Nikki’s condition (from Drs. Squires and Urban) is somehow not false.  

The new evidence, all of which is incorporated here by reference, shows how 

the principles underlying the SBS/AHT hypothesis have been completely debunked 

since the -03 Application. But in addition to the erroneous SBS cause-of-death 

hypothesis, the Reporter’s Record is filled with entire categories of false testimony. 

Any of these false narratives warrant a new trial; the compendium exposes a 

proceeding devoid of integrity—even if it were understandable that the State, then 

laboring under the misassumption that Nikki had been violently shaken and battered 

to death, may have felt justified to push the envelope, painting Robert as a monster 

capable of such violence. New evidence shows that he, one of the first graduates of 

TDCJ’s inaugural faith-based education program on Texas’s death row, was both 

 
59 But thereafter, Dr. Downs abandoned his insistence that this is “not a shaking 

case” after he was presented with Dr. Squires’ trial testimony asserting that shaking 
was, in her opinion, the primary mechanism of injury; Dr. Downs deferred to Dr. 
Squires as “the expert,” while revealing that he did not seem to know what her trial 
testimony had been. For this and a myriad other reasons, the habeas court should 
have found Dr. Downs’ opinions unreliable.  
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wrongfully accused and gravely misjudged during a truncated investigation. See, 

e.g., EX1; EX37. 

2. Legal Standard 
 

Ex parte Chabot, 300 S.W.3d 768 (Tex. Crim. App. 2009), holds that that the 

State’s presentation of false testimony can violate a defendant’s due process rights—

even if the falsity was unknown at the time. Ex parte Chavez, 371 S.W.3d 200 (Tex. 

Crim. App. 2012), holds that prevailing on such a claim requires showing only that 

“the testimony, taken as a whole, [gave] the jury a false impression.” Id. at 208. See 

also Townsend v. Burke, 334 U.S. 736, 740-41 (1948) (finding conviction based on 

“materially untrue” information violates due process “whether caused by 

carelessness or design”). More specifically, habeas relief based on the use of false 

evidence is warranted where an applicant shows that false evidence (1) was 

presented at trial and (2) was material to the jury’s verdict. Ex parte Weinstein, 421 

S.W.3d 656, 665 (Tex. Crim. App. 2014). 

3. The State Relied on False Testimony at Trial 
 
 The vast majority of the State’s trial case consisted of three categories of false 

testimony: (1) testimony from medical professionals, relying primarily on now-

discredited SBS tenets, stating that neither the short fall Robert described nor Nikki’s 

recent illness could possibly explain any aspect of her condition but that the 

constellation of intracranial conditions were produced by an unknown combination 

104a



85 
 

of inflicted “shaking” and “impact”; (2) testimony from numerous witnesses, who 

had no knowledge of Robert’s Autism, about their perceptions that his flat affect 

indicated a lack of feeling and thus a reason to suspect him; and (3) a lie about sexual 

abuse pushed by a local nurse acting, on her own initiative, as a “Sexual Assault 

Nurse Examiner” or “SANE” although she had never been certified as such and did 

not follow any aspect of the training associated with that certification, allegations 

trumpeted by prosecutors throughout jury selection and trial only to be dropped from 

the charge at the last minute. 

a. The State relied on false testimony regarding a version of SBS/AHT 
entirely disavowed by science 

 
 The now-discredited tenets of SBS that the State relied on at trial have been 

discussed at length above. A summary is provided here. 

First, the jury was falsely told that the SBS triad proves that Nikki had an 

inflicted head injury and that her recent medical history was irrelevant. It is now a 

consensus opinion, even among those who still believe that SBS/AHT is a legitimate 

diagnosis, that SBS/AHT is a diagnosis of “exclusion.” See CLAIM II. Only after June 

2016, when Robert’s new legal team began to obtain resources to hire appropriate 

experts and to fight for access to the full autopsy file and to Nikki’s missing medical 

records, was it possible to undertake a differential diagnosis. Multiple experts have 

now opined about the importance of her extensive medical history. Medical records 

show a failure to resolve Nikki’s chronic infections that resisted multiple strains of 
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antibiotics; a failure to find the cause of multiple episodes when she would cry out, 

cease breathing, collapse, and turn blue; a failure to diagnosis her raging pneumonia 

that progressed to the point of sepsis during her last week of life when her fever 

reached 104.5 degrees; and a failure to recognize that giving her double prescriptions 

for Phenergan along with codeine could be deadly, especially for a toddler struggling 

with a respiratory infection. EX5-EX8. 

 Second, the jury was falsely told that there were “multiple impact sites” on 

Nikki’s head. The long-lost CAT scans, rediscovered in 2018, prove that Nikki 

sustained only a single, minor impact site to the back right of her head, which, as Dr. 

Mack has explained, is where a small, subdural bleed was evident upon admission 

to the hospital. EX6. The large volume of blood observed two days later during the 

autopsy was the result of medical intervention, not proof of “multiple impacts.” 

Likewise, the jury was misled to believe that Nikki’s condition as reflected in 

autopsy photos—showing a large volume of blood beneath her scalp—was her 

condition at the time when she was brought to the hospital the morning of January 

31, 2002. EX8. 

New evidence from multiple experts (Drs. Green, Bora, Mack, and Auer) who 

carefully reviewed Nikki’s medical records, shows that Nikki had DIC, a clotting 

disorder which causes internal bleeding.  Nikki was subjected to extensive medical 

treatment to see if her condition could be reversed—all of which affected her blood 
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circulation because her heart and breathing were revived after she had experienced 

brain death, evidenced by eyes that were “fixed and dilated.” Oxygen-deprivation 

for over 10-12 minutes causes brain death. No blood could thereafter enter her brain 

and was instead “detoured” around the outside of the brain until she was taken off 

life support. What the medical examiner saw under Nikki’s scalp on February 2, 

2002, was not the small subdural bleed captured in the CAT scans on January 31, 

2002. Yet the jury was shown gruesome autopsy photos of the child’s scalp cut open 

and peeled back to reveal a large volume of blood and told, falsely, that this blood 

was proof of “shaking” and “blows.” See EX5; EX6; EX8. 

Third, the jury was falsely told that a short fall could not explain any aspect 

of Nikki’s condition and that that was a reason to disbelieve everything that Robert 

reported. As one juror has attested, she interpreted the expert trial testimony to mean 

Robert must have been lying about what happened to Nikki. EX4. Today, because 

short falls captured on video have been proven to result in serious injury and even 

death, and in light of the new evidence that Nikki died from pneumonia, Robert’s 

explanation that Nikki fell from the bed is not only credible, it is relevant to 

understanding the single minor bump on her head and is entirely consistent with the 

new evidence that she was severely ill and thus more vulnerable to a fall and to 

internal bleeding as she struggled against the pneumonia and inappropriate 

prescription medications that ultimately killed her. See EX23; EX32. 
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Fourth, the jury was misinformed about the nature and significance of 

medications prescribed to Nikki before her final hospitalization. At trial, the 

pediatrician who had prescribed promethazine and codeine to a child with a 104.5 

fever and breathing trouble told the jury that the medications were inconsequential. 

42RR10-12, 25-30. A 2024 analysis by a medical toxicologist of the belatedly 

disclosed toxicology report shows the amount of promethazine still in Nikki’s 

bloodstream at autopsy was a toxic level. EX7. 

Robert is entitled to relief on his false testimony claim regardless of whether 

the State offered a false causation theory in good faith. 

b. The State relied on false testimony that Robert’s demeanor suggested 
guilt 
 

A great deal of the trial consisted of various witnesses, who had no prior 

experience with Robert or knowledge of his developmental challenges, offering lay 

opinions about his “odd” or “off” demeanor during the investigation of Nikki’s 

condition. See, e.g., 41RR69; 41RR73; 41RR86; 41RR93; 41RR121-122. Those lay 

opinions were presented as further evidence of Robert’s guilt. Those opinions were 

false testimony because they have no basis in science and are completely 

undermined by an accurate understanding of Robert’s developmental and cognitive 

disabilities. 

First, there is no scientific basis for assumptions based on “demeanor” 

especially when a person is experiencing a great shock or is under stress. That is, a 
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person’s true emotional state cannot be “detected” from a single pattern of facial 

movements, physiological signals, or vocal signals; and attempts to interpret “guilt” 

from a person’s behavior have proven to be as accurate as a coin toss—that is, 

entirely random.60 Today, we are far more cognizant of the fact that humans respond 

to stress and significant traumatic circumstances in a host of ways.61 There is no 

sound basis for perceiving demeanor and affect and then intuiting “guilt.” 

Second, well after the -03 Application was filed, Robert was assessed by a 

qualified neuropsychologist and diagnosed, for the first time, with Autism Spectrum 

Disorder.62 His social history records show that he was identified as a special needs 

child, and given some resources through Medicaid, including therapy for speech 

impairments, but he was never properly assessed. Autism is a developmental 

disability, not a mental illness.63 More specifically, Autism is “a life-long 

 
60 See K. Brennan-Marquez, et al., Judging Demeanor, 109 MINN. L. REV. (March 

2024).   
61 Autism, for instance, is being diagnosed far more often—not because of 

increased rates but likely because of greater awareness. See, e.g., Peter Hess, 
Apparent New Rise in Autism May not Reflect True Prevalence, SPECTRUM (Sept. 
26, 2019). 

62Back in 2016, after Robert finally obtained new counsel (with an execution date 
pending), it was plain that he had some kind of impairment. Initially, a mental health 
expert was asked to look at  the raw data of the WAIS-III IQ test that had been given 
to Robert back in 2002 to see if he might have intellectual disability. Although some 
issues with the scoring were detected, he did not seem to have an IQ score in the 
intellectual disability range. Therefore, intellectual disability was ruled out. EX44. 

63 Mental Illness vs. Autism and Other Developmental Disorders, ARROW 
PASSAGE, https://www.arrowpassage.com/mental-illness-vs-autism/. 
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neurodevelopmental condition interfering with the person’s ability to communicate 

and relate to others”64 in “neuro-typical” ways.65 The most common symptoms are 

lack of eye contact, aversion to touch, dependence on routine and repetitive actions, 

impaired ability to communicate or relate to others, difficulty understanding people’s 

feelings, and other distinct behavioral patterns.66  

In 2018, while the -03 proceeding was pending, a neuropsychologist, Dr. 

Diane Mosnik,67 was retained to assist counsel in better understanding some of 

Robert’s behavior—communications ticks, repetitive actions, eye flutter, and vocal 

stammer—and to learn whether he suffered from any neuropsychological condition 

or brain damage that might impact his ability to handle stress or that would explain 

 
64 Mayada Elsabbagh et al., Global Prevalence of Autism and Other Pervasive 

Developmental Disorders, 5(3) AUTISMRES. 160 (2012), at 160. 
65 Jason Tougaw, Neurodiversity: The Movement, PSYCH. TODAY (April 18, 2020) 

(noting that neurodiversity encapsulates the idea that each brain is different, and 
some are more different than others). 

66 See What is Autism Spectrum Disorder? CTRS FOR DISEASE CONTROL & 
PREVENTION (March 25, 2020), https://www.cdc.gov/ncbddd/autism/facts.html 
(outlining symptoms, diagnosis, causes and treatment for Autism). 

67 Dr. Diane Mosnik is a clinical neuropsychologist, forensic psychologist, and 
forensic neuropsychologist in private practice. She has been licensed since 2001 in 
Texas and a few years thereafter in Wisconsin. She was selected to participate in a 
special program for clinical neuropsychology at the Chicago Medical School with 
medical students where she was trained to read EEGs and neuroimaging, among 
other things. She has served as a professor at the Baylor College of Medicine, 
teaching medical students, neurology residents, psychiatry residents, psychology 
interns and fellows; she has also worked in the Texas Medical Center. Dr. Mosnik 
has been accepted as an expert by state and federal courts in Texas and Wisconsin 
and has testified over 30 times. EX14; EX15. 
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his affect. Dr. Mosnik conducted a diagnostic interview, administered a battery of 

tests, and conducted interviews with collateral witnesses who knew Robert during 

the developmental period.68 EX13.  

Additionally, Dr. Mosnik reviewed extensive social history records and 

materials related to the trial. She noted that Robert’s medical history included an 

“abundance” of documentation indicating that he had sustained brain damage and 

had brain dysfunction. EX14. After undertaking her independent assessment, Dr. 

Mosnik diagnosed Robert with Autism Spectrum Disorder, aka Autism, after ruling 

out all other potential diagnoses found in the Fifth Edition of the Diagnostic and 

Statistical Manual. Id. 

 Dr. Mosnik explained that Autism is a “neurodevelopmental condition,” 

evident before the age of 18, which continues throughout life. Dr. Mosnik explained 

that Autism is not the same thing as mental retardation (now known as intellectual 

disability). However, Autistic people have significant deficits in the areas of social 

and emotional processing, social perception, and understanding social relationships. 

They also can exhibit repetitive movements, interests, and speech, and tend to have 

 
68 Her pre-assessment investigation was far more extensive than is common 

before Autism Spectrum Disorder can be diagnosed. How Do Doctors Diagnose 
Autism? WebMD (Nov. 11, 2018), https://www.webmd.com/brain/autism/how-do-
doctors-diagnose-autism (noting that as there is no lab test for Autism, doctors 
primarily rely on behavior observation as well as listening to concerns of parents 
with regards to behavior, speech, etc). 
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a strong preference for routine and a very structured, simplistic environment. These 

deficits had to have been apparent during the developmental period in order to make 

a diagnosis. EX14 at 93-95. 

 Dr. Mosnik described clear characteristics of Autism that she tested for and 

observed in Robert: impairment in all manner of social exchanges, impaired ability 

to interpret facial expressions, impaired ability to express emotion in what is 

perceived as “normal” fashion. Id. at 104-109. Dr. Mosnik’s testing revealed that 

Robert has the social problem-solving skills equivalent to those of an 11 year-old 

child.  Id. at 105. 

Dr. Mosnik explained that people with Autism can easily get “off topic” and 

focus on minutia. Dr. Mosnik noted that Robert, like many with Autism, has an 

idiosyncratic speech pattern, and his speech and writing are characterized by 

repetition. Additionally, her testing revealed that Robert’s speech patterns were very 

stilted and simplistic. His writing is characterized by a very simplistic grammar and 

syntax except when he is copying technical information from other sources. Id. at 

107-08. 

Beyond a battery of neuropsychological tests, Dr. Mosnik reviewed the trial 

testimony of Kelly Gurganus, Robin Odem, Andrea Sims, Brian Wharton, and 

Teddie Cox, all of whom described their perception of Robert’s behavior as odd or 

abnormal. Dr. Mosnik noted that laypeople who do not have expertise in Autism can 
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interpret the behavior of someone with Autism as inappropriate. Autistic people are 

easily misjudged because their social behavior is inconsistent with “normal” 

expectations for various social contexts.69 As an example, Dr. Mosnik pointed to 

Robert’s attempt to dress an unconscious child instead of immediately rushing to the 

hospital—a behavior that seems very atypical if one does not understand his deficits 

and how Autistic people, like Robert, rely on routine and structure to function. 

Instead of emotional indifference or some sign of guilt, that behavior demonstrated 

Robert’s deficits in problem-solving and his reliance on routine. Id. at 116-117. 

Similarly, Andrea Sims, an ER nurse, testified at Robert’s trial that most parents are 

“extremely upset” when coming to the hospital with sick or injured children; to her, 

Robert’s behavior was odd because he was sitting in a chair, looking away from the 

door.  Indeed, Robert’s reaction—his failure to align internal emotion with outward 

expression and his flat and detached appearance—was not evidence of indifference 

but, rather, a classic manifestation of his Autism. Id. at 118 (citing 41RR121-122, 

105-107). 

Dr. Mosnik also reviewed testimony developed in the -03 evidentiary 

proceeding. Casey Brownlow, who had known Robert as a boy, testified that he had 

 
69 See Gina Gomez de la Cuesta, A Selective Review of Offending Behavior in 

Individuals with Autism-Spectrum Disorders, 1 J. LEARNING DISABILITIES & 
OFFENDING BEHAV. 47 (2010) (noting potential risk factors for perceived offending 
behavior include perceived lack of empathy, distress as a result of routine change, 
and obsessive interests coupled with a lack of understanding consequences). 
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met Robert when they were both in the seventh grade in Palestine. 7EHRR49-50. 

Mr. Brownlow’s relationship with Robert was largely limited to making eye contact 

with him in the hall. Mr. Brownlow explained that their exchanges were limited 

because Robert was “an outsider” who was “different from the rest of us,” “almost 

like Forrest Gump.” 7EHRR50-53. Robert was also treated differently, pushed 

around and bullied. 7EHRR51-52. Mr. Brownlow never saw Robert fight back or do 

anything “[o]ther than just taking it.” 7EHRR52. Mr. Brownlow further noticed that 

Robert was “disheveled when he came to school[.] . . . His clothes at times didn’t 

look clean, and he would oftentimes have bruises that you could see.” 7EHRR55. 

Mr. Brownlow explained that he lost track of Robert after he dropped out of 

school at some point during high school. 7EHRR53. Many years later, Mr. 

Brownlow reconnected with Robert and they exchanged some letters. Mr. Brownlow 

described Robert’s letters as like those he “would get from his sons from summer 

camp. . . . Smiley faces at the end of sentences. Sad faces at the end. Very childlike. 

Very childlike. Sweet in an innocent kind of way.” 7EHRR56-57. Mr. Brownlow 

also noted that all of Robert’s letters were very similar and repetitious. 7EHRR57. 

Dr. Mosnik cited Mr. Brownlow’s testimony as corroborating other 

information she had learned from interviewing family members: that Robert had 

limited friendships and had been bullied and teased at school and pushed around in 

the school setting. 7EHRR89. She also learned from his mother that Robert was 
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delayed in his speech, required speech therapy, and had engaged in repetitive 

behaviors as a child. Id. 

Dr. Mosnik found no evidence in Robert’s voluminous records that he had a 

history of aggressive or violent acts. Although accusations were made at trial by his 

ex-wife, there were no records corroborating any of her allegations (and, instead, 

there was evidence that she had forfeited custody of the children they had had 

together). Id. 

Considering this new, credible insight into Robert’s demeanor, the State’s 

reliance at trial on his affect and presumed “odd” behavior following Nikki’s 

collapse is not only unfairly prejudicial but also false.70 The lead detective and one 

of the State’s key trial witnesses, Brian Wharton, who testified at trial about his 

perception of Robert’s blunted and odd behavior, has now completely disavowed his 

former testimony. EX1. 

Mr. Wharton was Chief of Detectives in Palestine, Texas in January 2002 

when Nikki was brought to the hospital and he took charge of the investigation. He 

has acknowledged that he has “long been troubled by this case” and does “not 

believe that justice was served.” At the time, he had a hunch that Robert “had some 

kind of disability or mental illness,” and he noted that everyone interviewed at the 

 
70 See, e.g., Perlin, Michael L. and Cucolo, Heather, ‘Something’s Happening 

Here/But You Don’t Know What It Is’: How Jurors (Mis)Construe Autism in the 
Criminal Trial Process, 82 UNIV. PITTSBURGH L. REV. 586 (2021). 

115a



96 
 

hospital discussed Robert’s behavior as being “odd.” But he had not been trained in 

mental health or developmental issues. He saw a “lack of emotion” and “a lack of 

understanding” and had no prior experience with Robert—and certainly could not 

have known about his Autism Spectrum Disorder diagnosis, as it was not made until 

years later. Id. 

Detective Wharton found Robert “passive and cooperative throughout” the 

investigation and said that he “told the same story at the police station about hearing 

Nikki cry out, finding her on the floor at the foot of the bed, and seeing a little blood 

on her mouth.” Id. But they did not believe Robert or think his statement about Nikki 

being “sick recently” was relevant. Once Dr. Squires told them that Nikki’s condition 

was the result of her being “violently shaken,” they did not investigate further and 

looked at Robert through the lens of someone who had abused his daughter. Id. 

Neither the State’s witnesses nor the jury heard about Robert’s Autism. And 

studies have confirmed what should be intuitive: that, if jurors are unaware of a 

defendant’s Autism diagnosis, there is a higher chance that negative demeanor 

evidence may be held against him—even subconsciously.71 Unfair assumptions are 

made about a perceived “lack of remorse or empathy” that “can be particularly 

harmful[.]”72 In this case, Robert’s jury was expressly told, by multiple witness, that 

 
71 Christine N. Cea, Autism and the Criminal Defendant, 88 ST. JOHN’S L. REV. 

495, 519 (2014). 
72 Id. 
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he should be viewed with suspicion and disbelieved because his reaction to his 

daughter’s condition was not “normal;” that false testimony has been shown to lead 

jurors to incorrectly attribute criminality to behavior that is typical of individuals 

with Autism.73 In reality, Robert’s Autism meant that there was a “disconnect 

between [his] feelings and expression of feelings, what that looks like to the outside 

world, as well as [his] ability to perceive and understand” his emotions. EX14 at 99. 

c. The State relied on false, highly prejudicial testimony about sexual 
abuse 
 

In addition to the cause-of-death experts (Drs. Squires and Urban) and 

Detective Brian Wharton, the State’s “star witness” at trial was a local ER nurse 

named Andrea Sims who claimed to be SANE-certified, although she was not. She 

was allowed to testify at great length about her unsubstantiated and outrageous views 

that Nikki had been sexually abused. In the -03 Application, Robert’s counsel raised 

a claim about Sims’ false testimony, but without the benefit of access to a qualified 

expert. This Court remanded the false testimony claim for further factual 

 
73 C.M. Berryessa, Judiciary Views on Criminal Behaviour and Intention of 

Offenders with High-functioning Autism, 5 JOURNAL OF INTELLECTUAL DISABILITIES 
AND OFFENDING BEHAVIOUR 97 (2014); C.M. Berryessa, Judicial Perceptions of 
Media Portrayals of Offenders with High Functioning Autistic Spectrum Disorders, 
3 INT’L J. CRIMINOLOGY AND SOCIOLOGY 46 (2014); C.M. Berryessa et al., Impact 
of Psychiatric Information on Potential Jurors in Evaluating High-functioning 
Autism Spectrum Disorder (hfASD), 8 JOURNAL OF MENTAL HEALTH RESEARCH AND 
INTELLECTUAL DISABILITIES 140 (2015); C.M. Berryessa, Brief Report: Judicial 
Attitudes Regarding the Sentencing of Offenders with High Functioning Autism 48 
J. AUTISM AND DEVELOPMENTAL DISORDERS 2770 (2016). 
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development—but not one shred of the new evidence adduced related to the highly 

prejudicial false sexual abuse testimony was mentioned in the -03 habeas court’s 

FFCL.  

Detective Wharton has recently attested that he believes the prosecution’s use 

of Sims’ unsubstantiated sexual abuse allegations was flat-out wrong. EX1. After 

Sims first made her allegations, based on something he himself could not see, he 

personally arranged for the collection of evidence for a sexual assault kit. Nothing 

came back from the DPS testing to support Sims’ speculation. Id.; see also APPX61; 

APPX62. Wharton asserted that he was quite uncomfortable when the DA’s Office 

went forward at trial with the sexual abuse allegations because he saw no evidence 

to support them. He also, quite sensibly, noted that “if Nurse Sims was allowed to 

tell jurors that she had seen ‘anal tears,’ that would be very prejudicial.” Beyond 

Nurse Sims, there was “nothing supporting her opinion.” Id. 

In additional to Detective Wharton’s recent disavowal, expert testimony, 

obtained in 2021 from Kim Basinger, a registered nurse and a certified Sexual 

Assault Nurse Examiner (SANE)74 shows that Sims’ testimony was not only 

 
74 Kim Basinger specializes in trauma and is a very experienced and certified 

SANE authorized to perform sexual assault exams on adults, adolescents, and 
children. She was among the first five nurses to receive the certification in 1998 
through the Attorney General’s Office of Texas. She has been a SANE trainer for the 
Attorney General’s Office since 2002, when she also became certified by the 
International Association of Forensic Nursing. She has performed approximately 
400 SANE exams on adults and 800-900 on children. She attends many trainings 
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inconsistent with SANE training, it violated basic nursing ethics and was distinctly 

false. See EX16. At trial, Sims offered several bases to support her opinion that Nikki 

had been anally penetrated, none of which Nurse Basinger found to be remotely 

sound.  

First, Sims speculated that the dilation of Nikki’s anus was not normal, yet 

Nikki was in a comatose state and thus was far from normal. As Nurse Basinger 

explained, when a patient has been intubated and given any sedatives or is 

unconscious, that process causes anal dilation. Additionally, “[a]ny insult to the 

central nervous system … can cause the anus to relax and dilate”—and it was already 

obvious that Nikki had brain damage at the time Sims performed the SANE exam. 

EX16. Sims’ speculation that anal dilation was proof of trauma was false. 

Second, Sims testified that she saw “anal laxity,” which she asserted was 

caused by sexual assault. Yet, as Nurse Basinger explained, suppositories and 

enemas can cause anal laxity, and Nikki had received suppositories in the days before 

her collapse. Additionally, Nurse Basinger, after evaluating Sims’ own photographs, 

saw neither anal laxity nor even an indication of complete dilation. Id. Sims’ 

testimony about anal laxity was false. 

 
and conferences and is often a presenter. Courts have accepted her as an expert on 
SANE exams many times; and she has testified at the request of both the prosecution 
and the defense. EX16; EX17. 
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Third, Sims testified that she saw “anal tears” and offered her belief that such 

tears are “only” caused by a sexual assault. Yet, as Nurse Basinger (and other 

healthcare providers) recognized, the skin in the anal region is especially vulnerable 

to tearing aka cracking. Nurse Basinger noted that many things can cause that area 

to tear: chronic constipation, passing hard-formed stool, and diarrhea. A child is 

especially vulnerable to the skin tearing in that region if, like Nikki, there was 

diarrhea over a period of time, which can cause “a lot of irritation down there”; that 

irritation then causes the skin to crack, i.e., tear. From Sims’ testimony, it was unclear 

if she had read Nikki’s recent medical records and seen that she had had diarrhea for 

over a week before her hospitalization. Id. Sims’ testimony that only sexual assault 

could explain skin tears in the anal region was false. 

Fourth, Sims testified at trial about Nikki having a torn frenulum, which Sims 

described as another sign of sexual assault. Nurse Basinger explained that a frenulum 

is a small piece of skin, with one example being found where the upper lip connects 

to the gumline. Id. But Sims had not even seen the inside of Nikki’s mouth because 

she was intubated and masked throughout the time Sims had contact with her. Sims 

only learned later that a torn frenulum was observed during the autopsy. She then 

told the jury that intubation would not tear a frenulum. 41RR136-137. Yet, as Nurse 

Basinger explained, when intubated, the tube is held tightly against the patient’s lip 

and, if rocked back and forth, can cause the frenulum to tear. Nurse Basinger opined 
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that she has seen frenulums torn in intubation attempts, either from the tube or from 

the instrument that is used to be able to see the vocal cords, which is a metal blade 

attached to a flashlight-like handle. That metal blade goes in the mouth, over the 

tongue, and then is lifted up during the intubation process. EX16. Nurse Basinger’s 

opinion rebuts Sims’ opinion and is consistent with that provided by other medical 

experts. See, e.g., 8EHRR113; see also APPX115 (Diagnosing Abuse: A Systematic 

Review of Torn Frenulum and Other Intraoral Injuries, a medical article 

emphasizing that one of the things that can tear a frenulum is intubation and 

cautioning against rushing to conclusions regarding abuse). Sims’ testimony that 

intubation could not have caused a torn frenulum was false. 

Nurse Basinger noted that the results of the sexual assault exam that Sims had 

performed ultimately showed no semen, no spermatozoa, and no trace evidence to 

support the conclusion that there had been some kind of sexual abuse. EX16. 

Nurse Basinger further observed that Sims’ testimony referencing “a 

pedophile” and how they do not want to go to a particular area of a child’s body was 

inappropriate, especially since pedophilia is a psychiatric diagnosis that nurses are 

not qualified to make. Id. Sims’ testimony that Nikki was sexually abused and her 

insinuations about pedophiles was highly inflammatory, wholly improper, and 

patently false. 
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Overall, Nurse Basinger concluded that, if Sims had taken the SANE training, 

then she did not apply that training in this case and her conclusions were unreliable. 

Additionally, Nurse Basinger noted that Sims’ SANE exam paperwork (APPX6) was 

replete with errors. EX16 (noting that Nurse Sims recorded Nikki’s temperature as 

“9”; described her cardiovascular system as “normal” although Nikki had stopped 

breathing and her resuscitated heart had experienced tachycardia; described her 

neurological system as “normal” when she was brain dead and unresponsive). Sims 

also included in the paperwork a drawing that was an “overexaggeration” of the anal 

tears that she claimed to have seen, but which no treating physician or medical 

exmainer saw. Id. 

For all of these reasons, Nurse Basinger concluded that the opinions that the 

jury heard from Sims regarding sexual abuse were unreliable, prejudicial, and were 

decidedly false. Id.  

The false sexual abuse allegations infected every part of Robert’s trial. During 

individual voir dire, jury panel members were asked their views about sexual 

predators and whether they could be fair if they heard evidence that a two-year-old 

girl had been sexually assaulted. Then the jury heard the false and completely 

unfounded, now discredited, opinion from Nurse Sims insinuating that Robert had 

anally and orally penetrated his daughter and that he was a pedophile. There is no 

possibility that jurors exposed to that graphic false testimony could have fairly and 
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impartially consider the evidence related to Nikki’s death. No trial involving the 

death of a child in which the defendant is falsely accused of sexual abuse of that 

child can be deemed a fair trial. Cf Ex parte Mayhugh,, 512 S.W.3d 285 (Tex. Crim. 

App. 2016) (finding, based on new evidence, that women who had been falsely 

accused of child sexual abuse were actually innocent). On this basis alone, Robert 

should be awarded a new trial. 

4. The False Testimony Was Material 
 

The false evidence, which resulted in the jury’s guilty verdict, was not just 

material to the State’s case—it was the State’s case. Individually and collectively, 

the false testimony was material and deprived Robert of a fair trial. 

To show that the State’s presentation of false testimony is material, an 

“applicant has the burden to prove by a preponderance of the evidence that the error 

contributed to his conviction or punishment.” Chabot, 300 S.W.3d at 771 (quoting 

Fierro, 934 S.W.2d at 374-75). False testimony is material if there is a “reasonable 

likelihood” that it affected the judgment of the jury. “[A]n applicant who proves, by 

a preponderance of the evidence, a due-process violation stemming from a use of 

material false testimony necessarily proves harm because a false statement is 

material only if there is a reasonable likelihood that the false testimony affected the 

judgment of the jury.” Weinstein, 421 S.W.3d at 665. The standard of materiality is 

the same for knowing and unknowing use of false testimony. Chavez, 371 S.W.3d at 
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207. Therefore, the question is whether it was reasonably likely that the false SBS 

cause-of-death hypothesis, the false testimony that Robert’s demeanor demonstrated 

guilt, and the false sexual abuse allegations affected the judgment of the jury.  

As detailed above, this was a toddler death case where the State relied on the 

now-discredited SBS hypothesis to characterize Nikki’s death as a murder. The only 

compelling evidence suggesting that there had been a crime at all—as opposed to a 

family tragedy—was the State’s medical evidence that has now been exposed as 

false by a new scientific paradigm. There is far more than a reasonable likelihood 

that the false SBS testimony affected the jury. The State’s false testimony suggested 

that Nikki must have died from inflicted head trauma. But in truth, new evidence 

proves that natural and accidental causes entirely explain her death and entirely 

discredits the presumption of any inflicted injury. 

Likewise, the State’s false testimony about Robert’s demeanor suggesting 

guilt and the baseless sexual abuse allegations further illustrate why there can be no 

faith in the integrity of the jury’s verdict.  

Indeed, after the -03 evidentiary hearing, Juror Terre Compton came forward 

and has attested, in convincing detail and under penalty of perjury, about her memory 

of what was—and was not—put before the jury to explain Nikki’s death: 

 “I remember that the only explanation the defense had at trial was that Nikki 
had fallen out of bed. I also remember that the bed was just a mattress and box 
springs on concrete blocks, so it was not very high off the ground. So, the 
explanation of a fall did not make sense to me compared to what we were 
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shown to be Nikki’s injuries. We also had to look at Nikki’s autopsy pictures 
that were horrific. I remember one picture showed the skin pulled off of her 
scalp and a lot of blood underneath.” 
 

 “Because the explanation of a fall seemed inconsistent with the autopsy 
pictures, I felt that there must be some other explanation. The explanation that 
we were given by the State was shaken baby syndrome.” 
 

 “I had heard of shaken baby syndrome before the trial and just accepted it as 
true during the trial. Even the defense counsel agreed during the trial that 
Nikki’s death had been caused by out of control shaking.” 
 

 “Since then, with my experience raising children, I have realized that shaking 
should cause injury to the neck, like whiplash in a car crash. One of the first 
things they tell you when leaving the hospital with a newborn is to protect the 
neck. As I recall, there was no injury to Nikki’s neck. Also, Nikki was not an 
infant. She was about 2-3 years old. The injuries we saw were under her scalp, 
and we were told that injuries to her brain had caused her death.” 
 

 “Aside from the pictures, what convinced me of guilt were the sexual abuse 
allegations. I remember a nurse testifying about seeing anal tears and 
interpreting that as a sign of sexual assault. This nurse held herself out as an 
expert in sexual assault and mentioned having performed many, many exams 
in the past. These allegations made Mr. Roberson seem capable of child abuse 
and influenced the way I looked at him.” 
 

 “Mr. Roberson did not testify. I remember thinking that if he was accused of 
these things, he should want to clear his name. We were not told that he had 
autism.” 
 

 “We were not told that Nikki had any significant health problems. We were 
just told that she had not been feeling well as if it were no big deal.” 
 

 “We were not shown any CAT scans of her head or chest.” 
 

 “We were not told about pneumonia.” 
 

 “We were not told about any prescriptions Nikki had been given soon before 
her death.” 
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EX4. This new evidence, only available years after the -03 Application was filed, is 

compelling proof of the materiality of the State’s false testimony from a juror.  

In a case that hinged on medical evidence, there can be no question that the 

State’s false testimony affected the integrity of the verdict. The false portrait has 

been exposed by an avalanche of new evidence. Relief is absolutely warranted. 

B. Claim II: New Medical and Scientific Evidence Establishes a Right to 
Relief under Article 11.073 

 
All facts alleged above are incorporated here by reference. 

1. Overview 
 

Contemporary medical standards do not support the medical and scientific 

evidence that was used to accuse, convict, and sentence Robert to death. The 

SBS/AHT hypothesis of that time allowed presuming abuse whenever the 

intracranial conditions observed in Nikki were found. The medical standard of care 

has evolved considerably since 2002-2003. A differential diagnosis is now required, 

because it is now a consensus medical understanding that many things can cause the 

intracranial conditions found in Nikki other than inflicted head trauma. The version 

of SBS/AHT that the State relied on at trial and in the -03 proceeding must be 

rejected as scientifically unsound. See subsection 3, below. 
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2. Legal Standard 
 

Article 11.073 incorporates a broad understanding of “new science,” even 

encompassing the change in understanding of a single expert—as illustrated by the 

Legislature’s passage of Article 11.073 in response to Ex Parte Robbins, 360 S.W.3d 

446 (Tex. Crim. App. 2011) (Robbins I). In Robbins I, Judge Cochran, in a dissenting 

opinion, captured the need to address the “disconnect between the worlds of science 

and of law,” a need that spurred the law’s enactment: 

Science is constantly evolving by testing and modifying its prior 
theories, knowledge, and “truths.” It is a hallmark of the scientific 
method to challenge the status quo and to operate in an unbiased 
environment that encourages healthy skepticism, guards against 
unconscious bias, and acknowledges uncertainty and error. The legal 
system, on the other hand, “embraces the adversary process to achieve 
‘truth,’ for the ultimate purpose of attaining an authoritative, final, just, 
and socially acceptable resolution of disputes.” The judicial system 
normally accepts that “opinions grounded in science carry their own 
tests for reliability and usefulness, thus inspiring special confidence in 
judgments based on them.” This disconnect between changing science 
and reliable verdicts that can stand the test of time has grown in recent 
years as the speed with which new science and revised scientific 
methodologies debunk what had formerly been thought of as reliable 
forensic science has increased. The potential problem of relying on 
today’s science in a criminal trial (especially to determine an essential 
element such as criminal causation or the identity of the perpetrator) is 
that tomorrow’s science sometimes changes and, based upon that 
changed science, the former verdict may look inaccurate, if not 
downright ludicrous. But the convicted person is still imprisoned. 
Given the facts viewed in the fullness of time, today’s public may 
reasonably perceive that the criminal justice system is sometimes unjust 
and inaccurate. Finality of judgment is essential in criminal cases, but 
so is accuracy of the result—an accurate result that will stand the test 
of time and changes in scientific knowledge. 
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Id. at 469–70 (Cochran, J., dissenting) (internal citations omitted). 

“By enacting Article 11.073 without any express limitation on what 

constitutes ‘scientific knowledge,’ the Legislature tipped the scales in favor of 

accuracy perhaps at the expense of finality.” Ex parte Robbins, 560 S.W.3d 130, 161 

(Tex. Crim. App. 2016) (Newell, J., concurring) (“Robbins III”). See also Ex parte 

Robbins, 478 S.W.3d 678, 704 (Tex. Crim. App. 2014) (Robbins II) (Cochran, J, 

concurring) (noting “the Texas Legislature also chose accuracy over finality by 

enacting Article 11.073.”).  

Because this is a subsequent application, Robert must show that his changed 

science claim “could not have been presented previously” because it is “based on 

relevant scientific evidence that was not ascertainable through the exercise of 

reasonable diligence by the convicted person on or before the date on which the … 

previously considered application” was filed. TEX. CODE CRIM. PROC. art. 11.073(c). 

In making the determination “as to whether relevant scientific evidence was not 

ascertainable through the exercise of reasonable diligence on or before a specific 

date, the court shall consider whether the field of scientific knowledge, a testifying 

expert’s scientific knowledge, or a scientific method on which the relevant scientific 

evidence is based has changed since” the date of “a previously considered 

application[.].” Id. at art. 11.073(d)(2). 
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In Moore v. Texas, 581 U.S. 1 (2017), the United States Supreme Court held 

that courts must apply current medical standards in assessing claims based on 

medical conditions. See id. at 20-21 (vacating this Court’s judgment because 

outdated medical standards “pervasively infected” the analysis of whether Moore 

had intellectual disability and thus was entitled to Atkins relief). Just as the medical 

community now accepts that SBS/AHT diagnoses can only be assessed after all other 

potential natural and accidental causes of the triad have been considered and 

excluded, courts have recognized that the current standard now requires a diagnosis-

of-exclusion framework.  See, e.g., Allison v. State, 448 P.3d 266, 271 (Alaska Ct. 

App. 2019) (“A diagnosis of shaken baby syndrome or abusive head trauma can only 

be made if all other possible causes are ruled out.”); Sissoko v. State, 236 Md. App. 

676, 723 (2018) (“A congruence of multiple findings, each of which independently 

correlates with abusive head trauma, narrows the field of potential diagnoses 

significantly, however, and absent a clinical history of accidental trauma or evidence 

of a disease process consistent with those findings, a diagnosis of abusive head 

trauma may be made.”); Commonwealth v. Millien, 50 N.E.3d 808, 821-22 (Mass. 

Sup. Jud. Ct. 2016) (describing the jury’s role in an SBS case as evaluating “whether 

the Commonwealth had eliminated the possibility that [the child’s] injuries were 

caused by the accidental fall described by the defendant beyond a reasonable 

doubt”). 
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A “diagnosis of exclusion” refers to a diagnosis that can be “assigned only 

when all known and possible causes of death have been ruled out.” State v. Morrison, 

470 Md. 86, 101 (2020).  A “differential diagnosis,” which is discussed in the Factual 

Background section above, is the process undertaken by treating physicians in which 

they “tak[e] a history and mak[e] clinical findings, from which they generate a list 

of hypothetical causes.” Sissoko, 236 Md. App. at 7153l. “They then conduct 

diagnostic tests and, using those results and all the information they have gathered, 

engage in a process of elimination by which diagnoses in the differential that do not 

fit are removed and the correct diagnosis is reached.”  Id. 

Current medical standards treat SBS/AHT as a “diagnosis of exclusion,” a 

diagnosis that is only available after all other possible medical conditions and causes 

have been considered and excluded.   

3. The SBS Cause-of-Death Hypothesis Was Patently Material to the 
Conviction; Robert Would Not Have Been Convicted If the New 
Scientific Evidence Had Been Presented to His Jury 

 
When Nikki was hospitalized, there was no differential diagnosis undertaken; 

abuse was the first, not last, assumption. As noted above, in 2002-2003, the triad was 

treated as a res ipsa loquitur of abuse, because it supposedly “proved” that shaking, 

combined with blunt head impact, had occurred.  That is, virtually all physicians and 

forensic pathologists then believed that, absent evidence of a high-speed car crash 
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or similar event, seeing the triad was sufficient to presume shaking and thus an 

intentionally inflicted head injury. 4EHRR23; 8EHRR129. 

As the new evidence detailed above shows, Nikki had a fatal double 

pneumonia. The promethazine medications prescribed to her on consecutive days 

further challenged her ability to breathe and caused wooziness, likely contributing 

to her fall out of bed. As Dr. Green has now explained, infants and toddlers are “at 

high risk for cardiopulmonary arrest when under hypoxic conditions”—meaning, 

that Nikki’s pneumonia compromised her ability to maintain a normal blood oxygen 

level, a condition that leads to cardiac and pulmonary arrest. EX5. Rather than 

presuming abuse, the current medical consensus would require a comprehensive 

differential diagnosis—looking at her medical history, considering her severe 

pneumonia, assessing the medications she had been given, and accounting for the 

accidental fall out of bed. None of these factors were even identified, let alone 

considered by those who diagnosed “abuse.”  

 The SBS/AHT hypothesis operative in 2002-2003 assumed that violent 

shaking/impact would lead to immediate brain damage and thus a change in 

consciousness—a premise that Dr. Squires and Dr. Urban conveyed to Robert’s jury 

as fact. But that core SBS/AHT premise used to attribute guilt to whoever was with 

an infant or child when she collapsed has been entirely falsified too. Now, the 
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medical community recognizes that it can take hours or even days for a subdural 

bleed, whatever the origin, to lead to brain swelling and loss of consciousness. 

Likewise, it is now clear that the trial testimony from multiple medical 

professionals stating that a short fall could not have caused any aspect of Nikki’s 

condition was false. 5EHRR27-28, 104-05. That incorrect understanding led to the 

improper branding of Robert as a liar whose description of Nikki’s final hours should 

be rejected.75 New studies—including ones published in 2023 and 2024— 

demonstrate that many cases of presumed SBS/AHT were in fact the result of 

accidents.76 More importantly, the report of Nikki’s fall our of bed fits within the 

evidentiary picture based on a holistic understanding of all relevant factors that 

explain Nikki’s tragic death. 

Numerous courts in other jurisdictions have relied on the same change in 

scientific understanding to grant relief to habeas applicants like Robert. One such 

 
75 At trial, Robert’s own lawyer told the jury that his statement about Nikki falling 

out of bed was not correct and that they should accept that she had been shaken in a 
crazed loss of control (that no one had witnessed). 41RR57-58. Although the short 
fall in this case is only one factor relevant to understanding Nikki’s condition, 
contemporary science teaches that it was Robert’s lawyer and the proponents of the 
SBS hypothesis who were wrong about the injury potential of short falls with head 
impact. 

76 See EX35; EX21. 
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case, which led to an exoneration this year, is markedly similar. See EX46, State of 

Ohio v. Alan Butts, 2023 WL 4883377 (Ohio Ct. App. Aug. 1, 2023).77 

Both Alan Butts and Robert Roberson were tried in 2003 when the SBS/AHT 

causation theory was widely accepted as medical orthodoxy. In Robert’s case, his 

counsel did not contest the hypothesis at all; Mr. Butts’ defense counsel did adduce 

contrary expert testimony from one expert: Dr. John Plunkett, a forensic pathologist. 

Yet, as the Ohio court explained, “Dr. Plunkett’s [2003] testimony would have been 

considered a fringe medical opinion” and “equating Dr. Plunkett to a transient quack 

was precisely the trial prosecutor’s strategy in undermining Mr. Butts’s defense.” Id. 

¶10. Today “there have been significant developments in the medical community 

concerning the diagnosis of SBS.” Id. at ¶8. Dr. Plunkett, now deceased, provided 

an affidavit supporting the -03 Application, which was admitted into evidence, 

explaining how his opinions were treated as outliers at the time of Robert’s 2003 

trial. APPX3. 

Both cases involve the death of a two-year-old child where the medical 

examiner had deemed the death a homicide and the State relied at trial on experts 

who testified that the cause of death was a brain injury involving a triad of symptoms 

(subdural bleeding, brain swelling, and retinal hemorrhage) then viewed as 

 
77 See also entry in the National Registry of Exonerations discussing Butts’ 2024 

exoneration:https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?
caseid=675. 

133a



114 
 

conclusive proof that the child had been violently shaken and sustained blunt impact 

that could be deemed inflicted. EX46 ¶¶3, 6, 34, 44. 

Both cases involve the absence of any evidence that the child’s neck had 

sustained any injuries. Id. ¶57. 

Both cases involve the rejection, at trial, of the proposition that a short fall 

could have played any role in causing or explaining the child’s condition. Id. ¶55. 

In both cases, State experts testified that the child’s illness at the time of death 

was irrelevant. Both children apparently had pneumonia; however, the signs of 

Nikki’s pneumonia were only discovered during preparations for the evidentiary 

hearing in the -03 proceeding—and the severity of that illness has now at last been 

categorically proven by a highly qualified expert in lung diseases. EX5. Nikki’s 

pneumonia was neither diagnosed at the time of her death nor disclosed to Robert’s 

jury in 2003; but even if it had, SBS proponents (like Drs. Squires and Urban) likely 

would have told the jury that her pre-existing medical condition was irrelevant, as 

occurred in the Butts case. EX46 ¶¶35, 63, 64. Because that is what the medical 

community then believed. 

In both cases, the State’s trial experts called witnesses who repeatedly told the 

jury that only abusive head trauma could cause retinal hemorrhages. As Dr. Squires 

testified in 2003: “the retinal hemorrhages are just further— It’s one more thing that 

really let’s you know that those eyes were being shaken and that the blood vessels 
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broke.” 42RR109. In Butts, the Ohio reviewing court noted that “‘[r]etinal 

hemorrhages were presented to the jury [in 2003] as the ‘smoking gun’ of SBS.’” Id. 

¶95. The Ohio reviewing court underscored that “even the state now agrees that 

“such testimony was incorrect and can no longer be supported by science.’” Id. Thus, 

the “‘shift in understanding by the medical community [on retinal hemorrhages, 

alone] raises a strong probability of a different result on retrial.’” Id. 

In describing the changes in medical understanding since the 2003 trial, the 

Ohio court relied on some of the same experts who provided expert opinions, reports, 

and testimony here: Dr. Julie Mack, pediatric radiologist, and Dr. Roland Auer, 

neuropathologist. Compare id. at ¶¶8, 42, 44, 51, 91 with EX6; EX8; EX10. 

The Ohio court agreed “that the medical community consensus” now “differs 

drastically” from that in 2003 and recognized that the shift in the medical 

community’s understanding did not begin until well after the verdict. But, by today, 

the medical consensus has shifted in multiple, material ways: with respect to the 

need for a differential diagnosis, the recognition that lucid intervals are possible, that 

short falls and naturally occurring disease can cause the triad, and that biomechanical 

studies have demonstrated the kind of injuries that shaking can cause (neck injuries) 

and cannot cause (the triad). Id. ¶¶44-64.  

The Ohio court ultimately concluded that Mr. Butts had presented “new 

advancements” reflecting “a quantum leap in the medical community’s 
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understanding of non-abusive mechanisms that can mimic abusive head trauma and 

development of standards that require medical providers to consider and, where 

appropriate, explore alternative diagnoses before finding the cause to be abuse, 

trauma, or shaking.” Id. at ¶70. This new evidence created “a strong probability that 

a jury would have reached a different result had his proffered evidence been admitted 

at trial.” Id.. 

The significant change in scientific understanding at issue in both Butts and 

Robert’s case recently led an appellate court in New Jersey to affirm a trial court’s 

finding that SBS/AHT is actually “junk science” as “no study has ever validated the 

hypothesis that shaking a child can cause the triad of symptoms associated with 

[SBS/]AHT.” EX47, State of New Jersey v. Darryl Nieves, 476 N.J. Super. 609 

(2023), cert. granted (affirming trial court’s decision to exclude expert testimony 

about SBS/AHT after finding “a real dispute in the larger medical and scientific 

community about” its validity).  The New Jersey court also cited favorably these 

findings:  

 “[SBS/]AHT is a flawed diagnosis because it originates from a theory based 
upon speculation and extra extrapolation instead of being anchored in facts 
developed through reliable testing.” 

 
 SBS/AHT is “prejudicial because it ‘evoke[s] a sense of horror that affect[s] 

the sensibilities of any competent juror,’ undermining the jurors’ ability to 
fairly weigh the evidence.”  
 

Id. at 615-616.  
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The same changed science that was acknowledged in Ohio but rejected in 

Robert’s case here in Texas, is actually being treated inconsistently within Texas 

itself. See Ex parte Roark, WR-56,380-03 (submitted Dec. 6, 2023). 

 Andrew Roark was convicted in Dallas County in 2000 for the alleged injury 

of an infant in his care. He was convicted under the same SBS hypothesis used to 

convict Robert. Yet the SBS premises that were put before both men’s juries as 

scientific fact are no longer accepted—even by proponents of the unvalidated belief 

that violent shaking can cause the triad of subdural bleeding, brain swelling, and 

retinal hemorrhages yet no neck or spinal cord injuries. In both cases, the prosecution 

relied on the very same “child abuse expert,” Dr. Squires, formerly of Children’s 

Medical Center of Dallas. More specifically, Dr. Squires testified in both trials for 

the State about her SBS diagnoses, providing vivid descriptions of the violent 

shaking she imagined had occurred. 

A filing in the -03 proceeding, still pending before this Court, includes a chart 

showing that Dr. Squires’ testimony in these two SBS cases was virtually identical.78 

Mr. Roark’s case is now pending before this Court with the trial court’s 

recommendation that he receive a new trial after the Dallas County Conviction 

Integrity Unit agreed that the scientific understanding of SBS has changed and that 

Dr. Squires’ trial testimony no longer reflects contemporary scientific understanding. 

 
78 See Suggestion to Reconsider on the Court’s Own Initiative. 
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By contrast, Robert faces execution because the prosecuting attorneys and trial court 

in Anderson County have denied that the “science” used to convict him has changed 

and resisted a new trial. This Court should address this intra-state inconsistency 

whereby very similar changed-science claims, brought using the same changed-

science law (Article 11.073), have received diametrically different treatment in 

different counties.79 This Court should join those jurisdictions that have recognized 

that the SBS/AHT hypothesis is untethered to any validated science and vacate 

Robert’s conviction. See, e.g., EX18; EX45-EX48. The integrity of this state’s 

jurisprudence, not to mention the interest of justice, demands it. 

This Article 11.073 claim is based on changes in science after the -03 

Application was filed. Considering the tidal wave of new scientific studies 

eviscerating the State’s trial and post-conviction SBS/AHT cause-of-death 

hypothesis, relief is plainly warranted.  

C. Claim III: Robert’s Right to Due Process Is Violated by a Conviction 
Based on Subsequently Discredited Medical Opinions and Considering 
the Overwhelming New Evidence of Innocence 

 
All facts alleged above are incorporated here by reference. 

 
79 This Court recently considered “changed science” and Actual Innocence claims 

in an Article 11.07 application raised in another SBS case tried in Anderson County. 
See Ex parte Hasel, WR-94,544-01 (Tex. Crim. App. March 29, 2023). The claims 
were authorized after a pro se litigant obtained counsel (Angela Moore) who briefed 
the Court about the discredited SBS/AHT science that had been used to convict her 
client of capital murder. See EX52.  
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1. Legal Standard 
 

Long-standing federal constitutional law guarantees, on the most basic level, 

the right to a fundamentally fair trial based on reliable evidence. See, e.g., Spencer 

v. Texas, 385 U. S. 554, 563–564 (1967) (“[T]he Due Process Clause guarantees the 

fundamental elements of fairness in a criminal trial”); Chambers v. Mississippi, 410 

U. S. 284, 302 (1973) (holding that “the exclusion of . . . critical evidence . . . denied 

[the defendant] a trial in accord with traditional and fundamental standards of due 

process”). 

2. The Due Process Deprivation Merits Relief 
 
Scientific and medical developments in the 21 years since Robert’s trial have 

exposed the State’s cause-of-death hypothesis as fundamentally unreliable. See 

CLAIMS I-II, V. The flaws in the SBS/AHT hypothesis could not have been exposed 

to the jury through “vigorous cross-examination,” as it was then widely accepted 

despite the absence of validation. United States v. Berry, 624 F.3d 1031, 1040 (9th 

Cir. 2010).  

Robert’s jury was told a slew of falsehoods incompatible with contemporary 

scientific understanding. The jury was subjected to gruesome autopsy photos with 

Nikki’s scalp pulled back revealing subdural blood and then told, falsely, that this 

blood had been caused by “shaking” and “impacts.” The jury was falsely informed 

that Nikki had no neck injuries because a child’s “weak neck” is somehow protected 
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during shaking. The jury was told that evidence of “impact sites” included the top of 

her head when that is where the hospital had screwed a pressure monitor into her 

skull—information not shared with the jury. The falsehoods shared with the jury 

included the monstrous lie about sexual abuse absent any credible evidence. This 

mass of false testimony, conveyed as scientifically valid, was used to convict an 

impaired, Autistic man working newspaper routes to earn a living. See 7EHRR64-

129. That record has now been supplemented by substantial new evidence from 

eminently qualified specialists, see EX5-EX8, and numerous new scientific studies, 

e.g., EX20-35. establishing his Actual Innocence. See CLAIM V. 

Permitting Robert’s conviction to stand, based on an abuse narrative that is 

demonstrably baseless, is contrary to the basic truth-seeking function that is 

supposed to animate criminal justice. Current medical standards treat SBS/AHT as 

a “diagnosis of exclusion,” that is, a diagnosis only available once all other possible 

medical conditions and causes have been considered and excluded. That did not 

happen in 2002; nor has any court yet considered alternative explanations for Nikki’s 

condition. The Supreme Court has been clear that prosecutions must take current 

medical standards into account when a medical diagnosis is critical to the case. See 

Moore, 581 U.S. at 20-21.  Because neither the State nor any court has considered 

the incontrovertible fact that the SBS diagnosis made in 2002 is incompatible with 

the consensus diagnostic framework required today, Moore alone should require 
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relief.   

Several federal courts have held that a conviction based on “scientific” 

evidence demonstrably falsified by scientific advances should be a basis for a due 

process claim. See, e.g., Gimenez v. Ochoa, 821 F.3d 1136, 1144 (9th Cir. 2016) 

(recognizing that a due process claim based on faulty science, specifically, the SBS 

hypothesis, “is essential in an age where forensics that were once considered 

unassailable are subject to serious doubt.”); Han Tak Lee v. Glunt, 667 F.3d 397, 407 

(3d Cir. 2012) (holding that, if disproven, trial testimony based on unreliable science 

undermined fundamental fairness of petitioner’s entire trial, making a prima facie 

case for habeas relief on due process claim). These Circuit Court decisions are 

consistent with holdings in Supreme Court cases. See, e.g., Dowling v. United States, 

493 U.S. 342, 352 (1990) (explaining that the introduction of faulty evidence is 

unconstitutional when “its admission violates ‘fundamental conceptions of 

justice.’”) (citation omitted); Estelle v. McGuire, 502 U.S. 62, 70 (1991) (considering 

whether admission of battered child syndrome evidence against defendant 

represented due process violation).  

The Court should authorize this claim to vindicate the right to due process 

before Texas executes an innocent man. 
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D. Claim IV: Robert’s Sixth Amendment Autonomy-Right Was Violated By 
Trial Counsel Overriding His Explicit Objective To Maintain His 
Innocence 

 
Trial counsel conceded the State’s SBS cause-of-death hypothesis, thereby 

violating Robert’s autonomy right to maintain his innocence under McCoy v. 

Louisiana, 138 S.Ct. 1500 (2018), new law decided two years after the -03 

Application was filed. 

1. Factual Basis 
 
a. Robert consistently maintained his innocence 
 

 Robert’s last few days with Nikki were a whirlwind of trips to the ER, her 

pediatrician, the pharmacy for prescriptions, and bouncing back and forth from the 

Bowmans, his girlfriend Teddie in the hospital, and then home to handle his paper 

routes. EX37; APPX9; APPX14. The night of January 30, 2002, the Bowmans asked 

Robert to come back to their house out in the country and pick up Nikki. Robert left 

the hospital and arrived at the Bowmans’ after 9:30 PM. The Bowmans put the sick 

and exhausted Nikki in Robert’s car. EX37; 43RR155. Robert was alone with Nikki 

from about 10 PM that night until he got her to the hospital by about 9:15 AM the 

next morning. Through multiple interviews, he consistently described what had 

transpired during those 11 hours culminating with the horror of waking around 9:00 

AM to find Nikki unconscious with blue lips. APPX7; EX1; EX37. 
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 Robert, who was a special education student with undiagnosed Autism, did 

his best to explain the inexplicable. “You know, I love my little girl. I would never 

mean to hurt her.” 41RR73. But Robert, who had no medical training and little 

education of any kind, could only speculate when he was pressed by hospital staff 

and law enforcement to come up with more information to explain his daughter’s 

collapse beyond a fall from bed in the night. His Autism symptoms were 

misinterpreted as indifference or worse. 

 Doctors at the local hospital did not believe Robert and assumed abuse had 

occurred. Then Dr. Squires at Children’s Medical Center in Dallas made an SBS 

diagnosis and provided an affidavit explaining that diagnosis, which was used to 

arrest Robert the night of February 1, 2002, before the autopsy was even performed. 

APPX60. 

 In the months following his arrest, up through trial, Robert consistently 

maintained his innocence. There is contemporaneous evidence that he did not agree 

with his attorneys’ decision to concede that he had done anything to hurt Nikki. In 

handwritten notes seized from his cell, pretrial, by the DA’s investigator, Robert 

expressed alarmed that they were not trying to defend him:  

 “My attorneys are not representing me professional!”  

 “Lawyers [are] misrepresenting me.” 

 “[They] Falsely accusing me of things that I haven’t done. So what’s the deal 
anyway? You both need to get off your butts and represent me fairly. I thought 
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that you both suppose to be working for me? So what’s the problem anyways? 
I think I’m getting railroaded by you all getting me to say that I done 
something when I haven’t done a damn a thing.” 
 

EX37 at Exhibit 1. 

On January 22, 2003, a hearing was held about the privileged materials that 

the DA’s investigator had seized from Robert’s cell on December 18, 2002, while 

Robert was in court. 40RR2-56. The fundamental conflict with trial counsel, 

reflected in the seized notes, was not addressed on the record. But Robert has 

attested: “I did tell them that I was not happy at all about the way that they were 

representing me because they were trying to get me to take a guilty plea for 

something I did not do. I also felt like the doctor my attorneys hired, Kelly Goodness, 

seemed to be representing the State. She kept telling me that I must have hurt Nikki.” 

EX37 ¶25. 

 Several times, Robert was offered a plea agreement, but he refused because 

he did not believe he had caused Nikki’s condition and intended to maintain his 

innocence: 

Several times my lawyers told me that the State would give me a plea 
deal if I would plead guilty. I did not want to do that because I did not 
do anything to hurt Nikki. I talked to my mama, and her advice was that 
if I didn’t do anything, I should not take a plea deal. I was offered a plea 
deal at least three times. The last time I was offered to take a plea was 
at the courthouse during my trial. 
 
I told my attorneys that I did not want to plead guilty. Steve Evans 
[defense trial counsel] told me about the “shaken baby” and he seemed 
to believe it. He said shaking was not enough to give me the death 
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penalty, and he thought I should be glad about that. But I told him that 
I did not shake Nikki. 
 

Id. at ¶¶21-22. 

On February 3, 2003, Robert was asked to put on the record that he had 

voluntarily rejected offers to plead guilty in exchange for a life sentence. 41RR2-3. 

Then Opening Statements began. As Robert reported: 

I never gave Steve Evans permission to tell the jury that this was a 
“shaken baby” case or that I was guilty of hurting Nikki. He did not ask 
me. And I did not agree with what he did. I was scared and in shock the 
whole time. I was afraid to say anything in court because the bailiff told 
me that if there was any outburst they would put me in the back the 
whole time and I would have to watch my trial from back there. 
 
Before, during, and after my trial, I kept asking for someone to 
investigate my innocence, but no one would do this. 

 
EX37 at ¶¶21-22. 
 

b. Trial counsel overrode Robert’s desire to maintain his innocence, 
conceding the SBS hypothesis without his consent 

 
Despite Robert’s consistent statements that he had not done anything to hurt 

Nikki, his lawyers accepted the State’s SBS hypothesis as a foregone, medically 

sound conclusion. See, e.g., defense counsel’s statements before the jury: 

 “This is not a capital case and the evidence will not support it. This is, 
however, unfortunately a shaken baby case. The evidence will show that Nikki 
did suffer injuries that are totally consistent with . . . shaken baby syndrome.”  
 

 “Every one of you [jurors] related that you had heard the term shaken baby, 
that it was an act of basically a lack of control of emotion. It’s a bad thing, but 
it’s not something that rises to the level of capital murder.” 
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41RR57-62 (emphasis added).

c. For years afterwards, Robert continued to ask counsel to pursue his 
Actual Innocence

For Robert’s direct appeal, the same lawyer was appointed who had conceded 

the State’s SBS cause-of-death hypothesis at trial. During that appeal, Robert, then 

on death row, sent a letter to the trial judge urging him to appoint new counsel:   

EX38.

For his initial state habeas, an attorney recommended by trial counsel was 

appointed: James Volberding. Volberding ultimately filed a state habeas application 

that largely argued the same claims raised in the direct appeal; there was no challenge 
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to the State’s cause-of-death hypothesis or Actual Innocence claim.80 That same 

attorney then arranged to have himself appointed to represent Robert in federal 

habeas. Meanwhile, Robert continued to express his longstanding desire to assert his 

innocence. For instance, Robert sent a letter to the federal district court objecting to 

Volberding’s appointment and asking to “appoint me some good Federal Attorneys 

to properly defend me on my Actual Innocence.” EX39.  

Volberding conceded to the court that he was disregarding Robert’s long-

standing assertion of his actual innocence: 

Roberson asks assurance that a claim of actual innocence will be 
presented to this Court. Counsel will present a claim of actual 
innocence, but in a different form than Roberson may prefer. Among 
the claims to be presented is one asserting that Roberson is factually 
innocent, not because he was not at the scene, which carries difficulties 
given the testimony, but that this has never been more than a shaking 
baby case, hyped up by emotion and a patently false child rape 
allegation into capital murder to placate small town sentiments, and 
therefore lacking the requisite proof of determined intent to kill 
necessary for execution.  
 

EX40. 

In another letter to Volberding, cc’ing the federal court, Robert wrote: “I’m 

informing you that I do want you to file my (Actual Innocent) Claim for me.” EX41. 

 
80 The initial state habeas focused on prosecutorial misconduct allegations based 

on raiding Robert’s jail cell and confiscating privileged materials, pursuing a 
baseless sexual assault allegation, and misinforming the jury about why the count 
based on those allegations was dropped right before jury deliberations. 
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Neither Volberding nor the court responded. Robert also asked the Fifth Circuit to 

“remove my Court Appointed Attorneys” because “my Attorneys refuses to File my 

‘Actual Innocence’ Claims.” Id.

Then, in March of 2016, with an execution date pending, Robert entreated 

both the state and federal courts to appoint new attorneys to pursue his Actual 

Innocence:

EX42; EX43.

Robert finally obtained conflict-free counsel—on the brink of an execution 

date. His Actual Innocence claim was then finally pursued. But at that time, June 

2016, he had no legal basis for a Sixth-Amendment claim based on how his trial 

counsel had overridden the basic objective of his defense: to maintain his innocence.

2. McCoy v. Louisiana Is New Law Entitling Robert to Relief

In McCoy v. Louisiana, 138 S. Ct. 1500 (2018), the Supreme Court considered 

a situation in which counsel conceded guilt during the guilt-phase of a capital trial 
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despite the defendant “vociferously insist[ing] that he did not engage in the charged 

acts and adamantly object[ing] to any admission of guilt.” Id. at 1505. The Supreme 

Court held that “it is the defendant’s prerogative, not counsel’s, to decide on the 

objective of his defense: to admit guilt in the hope of gaining mercy at the sentencing 

stage, or to maintain his innocence, leaving it to the State to prove his guilt beyond 

a reasonable doubt.” Id. Thus, while counsel was entitled to make that decision when 

the defendant remains silent about the strategy, see Nixon v. Florida, 543 U.S. 174, 

181 (2004), counsel cannot make that decision over the defendant’s objection, 

McCoy, 138 S. Ct. at 1505. 

McCoy announced that, when a defendant takes advantage of the Sixth 

Amendment right to counsel, s/he “need not surrender control entirely to counsel.” 

Id. at 1508. While “[t]rial management is the lawyer’s province, …[s]ome decisions, 

however, are reserved for the client—notably, whether to plead guilty, waive the 

right to a jury trial, testify in one’s own behalf, and forgo an appeal.” Id. (citing Jones 

v. Barnes, 463 U.S. 745, 751 (1983)). “Autonomy to decide that the objective of the 

defense is to assert innocence belongs in this latter category.” Id. “Just as a defendant 

may steadfastly refuse to plead guilty in the face of overwhelming evidence” against 

him or “reject the assistance of legal counsel despite the defendant’s own 

inexperience and lack of professional qualifications, so may [he] insist on 

maintaining her innocence[.]” Id. 
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And “because a client’s autonomy, not counsel’s competence, is in issue” 

neither the Strickland nor the Cronic standard applies. Id. at 1510-11. Instead, this 

Sixth Amendment violation is “structural” error and thus is not subject to harmless-

error review. Id. at 1511. 

This Court has since recognized that “a defendant faced with a McCoy issue 

should not be expected to object with the precision of an attorney.” Turner v. State, 

570 S.W.3d 250, 276 (Tex. Crim. App. 2018) (citing Gideon v. Wainwright, 372 U.S. 

335, 345 (1963)). Instead, a McCoy claimant need only present evidence that he 

“‘express[ed] statements of [his] will to maintain innocence.”’ Id. (quoting McCoy, 

138 S.Ct. 1508). 

This Court then discussed McCoy in dicta in Ex parte Barbee, 616 S.W.3d 836 

(Tex. Crim. App. 2021). After suggesting that McCoy was not a previously 

unavailable legal basis that would allow a subsequent habeas claim, the Court 

proceeded to the merits of Barbee’s McCoy claim and held that “the application 

fail[ed] to allege facts that, if true, would entitle [Barbee] to relief under McCoy.” 

Id. at 845.  

 Critically, the facts in Barbee are quite distinguishable: in Barbee, there was 

no doubt that a murder had occurred; the applicant had no evidence pointing to an 

alternative perpetrator; and the applicant had no evidence that he had wanted his 

attorneys to pursue an Actual Innocence claim. Here, Robert has amassed 
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substantial, persuasive evidence from highly qualified specialists that no crime 

occurred and that he is, in fact, innocent of any crime; instead, his daughter Nikki 

died of an unfortunate compendium of natural and accidental causes. See CLAIMS I-

III, V. He has also adduced evidence that he consistently asked counsel to pursue an 

Actual Innocence claim but counsel overrode that objection because of their belief 

that SBS was the only legitimate explanation for Nikki’s death. See subsection 1, 

above. 

In a concurrence in Barbee, Judge Walker explained “that, at a minimum, 

McCoy requires a showing that the defendant told counsel that he wants to pursue a 

strategy of asserting innocence.” Id. at 855 (Walker, J., concurring). And while 

Barbee had repeatedly asserted his innocence, there was no evidence that he asserted 

“an objective to maintain innocence and counsel overrode that objective by 

conceding guilt.” Id. Judge Walker specifically highlighted two letters seeking to 

remove counsel: “[n]either letter even implies that [Barbee] wished to pursue an 

innocence strategy that counsel was overriding.” Id. at 856. By contrast, the letters 

relied on here all expressly show Robert’s long-standing objective to maintain his 

innocence. 

Importantly, McCoy itself distinguished a “concession of the defendant’s 

commission of criminal acts and pursuit of diminished capacity, mental illness, or 

lack of premeditation defenses” despite “the defendant repeatedly and adamantly 

151a



132 
 

insist[ing] on maintaining factual innocence” from “strategic disputes about whether 

to concede an element of a charged offense.” 138 S.Ct. at 1510. At trial, Robert’s 

counsel pursued only a “lack of premeditation defense”—that Robert lacked the 

intent necessary for capital murder—after conceding Robert’s “commission” of the 

crime via shaking. Id.; cf. United States v. Read, 918 F.3d 712, 720 (9th Cir. 2019) 

(holding that McCoy was violated when counsel conceded that the defendant 

committed the crime but put forth an insanity defense over the defendant’s desire to 

claim that he was possessed by demons). 

Robert repeatedly told his trial attorneys that he did not shake Nikki, that he 

did not know what caused her to cease breathing in her sleep, and that he wanted to 

maintain his innocence. EX37. Relief under McCoy, new federal constitutional law, 

is warranted. 

E. Claim V: New Medical And Scientific Evidence Establishes Robert’s 
Actual Innocence 

 
All facts alleged above are incorporated here by reference. 

1. Overview 
 

Since the -03 Application was filed, Robert’s new legal team has fought for 

the necessary resources to retain essential experts and obtain access to the complete 

autopsy records so that an adequate investigation of Nikki’s death could be 

undertaken. That robust investigation has led to a determination as to the precise 
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causes of Nikki’s death—causes that are natural and accidental, not the result of any 

inflicted injury. The new evidence shows there was no homicide. 

The new evidence, provided by a specialist in lung disease, reveals that Nikki 

had a severe interstitial viral pneumonia and a bacterial bronchopneumonia that had 

progressed to the point of sepsis. Her illness caused her to cease breathing, collapse, 

and turn blue from oxygen-deprivation. Her undetected interstitial pneumonia 

colonized her lung cells and produced a secondary bacterial pneumonia so deadly 

that parts of her lung cells had sloughed off and died. EX5. 

Only recently (post 2020), has medical literature described the ways 

respiratory viruses interact with each other and with pathogenic bacteria to cause 

severe lung disease. Nikki had what is now understood as the most severe 

combination of viral plus bacterial disease, where the virus allowed bacteria to attach 

to the basement membrane and then penetrate the airway wall of her lungs. It is now 

understood that Nikki’s viral inflammation increased the invasiveness of pathogenic 

bacteria, affecting her immune system by impairing neutrophil function, decreasing 

oxidative burst, and enhancing neutrophil apoptosis, thus increasing her 

susceptibility to bacterial superinfection. Id. 

Nikki also had a pronounced clotting disorder, Disseminated Intravascular 

Coagulation (DIC), which explains the volume of intracranial blood observed during 

the autopsy two days after she collapsed. DIC is a form of abnormal blood 
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coagulation that can “complicate many clinical conditions,” such as pneumonia, 

“with sepsis being the most common risk factor for DIC.” EX5 (citing 2022 study). 

Sepsis is a systemic—i.e., body-wide—response to the body’s failure to fight off 

infections like pneumonia. Id.  

Nikki’s pneumonia was not diagnosed in the days leading up to her collapse 

when Robert sought medical care from local doctors. Instead, Nikki was prescribed 

dangerous medications, no longer given to children her age and in her condition. 

Those medications (Phenergan/promethazine and codeine) further suppressed 

respiration in Nikki’s infected lungs struggling to take in sufficient oxygen. New 

evidence establishes categorically that those medications were given to her before 

her collapse, not during her final hospitalization as the medical examiner speculated 

at the time. EX7. 

The deadly combination of a severe lung disease and medications that 

suppress breathing explains why Nikki became unstable and fell out of bed in the 

night and later ceased breathing entirely—never to be revived. Brain death occurs 

after only 10-12 minutes of oxygen-deprivation. The brain is deprived of oxygen 

when infected lungs are impaired. EX5; EX7; EX8. 

Additionally, the long-lost radiological images (some of which were only 

produced this year) establish irrefutably that Nikki had only a single minor impact 

site on her head, not the “multiple impacts” the medical examiner claimed. EX6. The 
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radiological images of Nikki’s lungs also support the finding of significant lung 

disease. 

At long last, expertise from multiple disciplines has been correlated to provide 

a comprehensive explanation for Nikki’s death: she was a profoundly ill child whose 

diseased lungs gave out. No reasonable jury could possibly convict Robert 

considering the new evidence debunking the notion that Nikki sustained an inflicted 

injury of any kind. See EX5-8; EX2 (lead detective explaining his belief in Robert’s 

innocence); EX4 (juror explaining her lack of confidence in the conviction). 

2. Legal Standard 
 

Texas law recognizes that incarceration or execution of the actually innocent 

violates the federal Constitution. State ex rel. Holmes v. Court of Appeals, 885 

S.W.2d 389, 397 (Tex. Crim. App. 1994); Ex parte Elizondo, 947 S.W.2d 202, 209 

(Tex. Crim. App. 1996). See also Herrera v. Collins, 506 U.S. 390, 417 (1993) 

(recognizing, without deciding, “that in a capital case a truly persuasive 

demonstration of ‘actual innocence’ made after trial would render the execution of a 

defendant unconstitutional, and warrant federal habeas relief if there were no state 

avenue open to process such a claim.”); House v. Bell, 547 U.S. 518, 555 (2006) 

(assuming, without deciding, the existence of a freestanding innocence claim); In re 

Davis, 557 U.S. 952 (2009) (permitting freestanding innocence claim to move 

forward). 
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By executing an innocent person, Texas would violate three features of the 

federal Constitution.  

First, it would violate the Eighth Amendment’s bar on Cruel and Unusual 

Punishment by imposing a punishment that fails to serve any “legitimate penological 

goal.” Graham v. Florida, 560 U.S. 48, 67 (2010).  

Second, executing an innocent person would violate Fourteenth Amendment 

substantive due process rights. State action violates the right to substantive due 

process if it “shocks the conscience.” Rochin v. California, 342 U.S. 165, 172 (1952).  

Third, refusing additional process to an inmate with persuasive new evidence 

of innocence would violate the Fourteenth Amendment right to procedural due 

process because an inmate retains a constitutional interest in his own life even after 

he has been sentenced to death. Thus, any process by which that life is taken must 

accord with the basic dictates of procedural due process. For those sentenced to 

death, basic due process entails a right to heightened reliability and a “high regard 

for truth” in adjudicative proceedings. See, e.g., Ford v. Wainright, 477 U.S. 399, 

411 (1986). Therefore, states must heed “the overriding dual imperative of providing 

redress for those with substantial claims and of enforcing accuracy in the factfinding 

determination.” Id. at 417. 

Under Texas law, granting habeas relief requires finding that the new facts 

overwhelm any evidence adduced of guilt. Elizondo, 947 S.W.2d at 208-09. Thus, 
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prevailing under Elizondo involves a high burden, which this Court has described as 

“Herculean.” The applicant must establish that no reasonable juror would convict in 

light of the new evidence. Ex parte Brown, 205 S.W.3d 538, 545 (Tex. Crim. App. 

2006). 

3. An Actual Innocence Finding Is Warranted 
 

Robert has overcome the Herculean Actual Innocence burden. No reasonable 

jury could find him guilty beyond a reasonable doubt upon considering the new, 

previously unavailable evidence establishing that Nikki’s death was not a homicide. 

New evidence shows that Nikki was a chronically ill child, who suffered from 

numerous, unresolved infections. Before Nikki was even a year old, she began 

having episodes where she would release a strange cry, cease breathing, collapse, 

and turn blue. A referral to a neurologist failed to identify a cause for these disturbing 

episodes. APPX43; APPX44. 

The week before Nikki died, she had been sick with a persistent cough, 

vomiting, diarrhea, and wheezing. When Robert took her to the Palestine ER on 

January 28, 2002, a doctor prescribed Phenergan/promethazine, as Nikki’s doctors 

had done previously. But that drug is now known to be unsafe for children Nikki’s 

age and with respiratory issues—precisely because it suppresses respiration. The 

next day, Nikki’s fever spiked, and Robert took her to her pediatrician’s office—

where her temperature was measured at 104.5 degrees. But the pediatrician sent her 
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and Robert home—with another prescription for Phenergan/promethazine, this time 

with codeine. APPX43. 

New evidence shows that Nikki was ill with a highly dangerous form of 

chronic interstitial viral pneumonia that was colonizing her lung tissue, constricting 

her airways and thus her ability to take in oxygen essential for brain functioning. 

Compounding her chronic viral pneumonia, the slides of Nikki’s lung tissue show 

that she also had an acute bacterial bronchopneumonia so advanced that necrotized 

(dead) tissue was in Nikki’s trachea (throat) and down her airway into her lungs. 

Considering the severity of Nikki’s viral and bacterial pneumonia, as revealed by the 

autopsy slides, an expert in lung disease has concluded that this illness must have 

started a week and likely several weeks to months before her final collapse. Nikki 

died from this undiagnosed double pneumonia, which had developed into sepsis. 

Even if detected, 50% of children with severe sepsis die in the hospital. EX5. 

When Nikki died, her intracranial symptoms and other conditions led medical 

personnel to presume abuse in the form of inflicted head trauma. Nikki’s intracranial 

bleeding, her brain swelling, and her retinal hemorrhages, the SBS/AHT triad, and 

her light bruises were interpreted as abuse in light of the medical consensus at that 

time. No one then considered Nikki’s illness and her father’s recent quest for medical 

care, the medications she had been prescribed, or her short fall as relevant to 

understanding her condition. New evidence shows that Nikki’s intracranial 

158a



139 
 

symptoms all derived from her severe double pneumonia and the medications she 

received. The latter exacerbated her respiratory challenges and made her woozy. In 

that condition, she was quite vulnerable to falling, and a short fall out of bed with a 

minor impact contributed to the cascade of fatal consequences that followed.  

The pressure inside Nikki’s skull rose as her brain strained for oxygen, and 

blood vessels in the brain’s fibrous covering, called the dura, began to leak. After 

Nikki’s brain shut down (and became non-perfused), the blood being pumped from 

her resuscitated heart toward her brain could no longer enter it, causing further 

subdural bleeding and retinal hemorrhages. Nikki’s sepsis weakened her cell walls, 

further contributing to the intracranial and retinal hemorrhages. And finally, her 

sepsis likely caused her DIC, a depletion of clotting factors that also causes internal 

bleeding as well as bruising from virtually any contact, such as her father’s efforts 

to revive her and hospital staff’s efforts to resuscitate her. 

No wonder the former lead detective Brian Wharton, who investigated Nikki’s 

death as a murder and testified for the prosecution against Robert, has been speaking 

out. His editorial, recently published in the Dallas Morning News, urges the public 

to see what he sees: that he and others got it wrong, as scientific advances now show. 

The new evidence demonstrates that Robert is innocent. EX2. 
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No wonder that, even without access to all of the new evidence inventoried 

here, one of the jurors has come forward expressing grave concerns about the 

integrity of the verdict. EX4. 

This Court, recognizing that executing an innocent person would violate the 

Eighth and Fourteenth Amendments to the U.S. Constitution, should make an actual 

innocence finding. In doing so, the Court should take pride in the fact that Texas law 

is more advanced than federal law in expressly recognizing what should be a self-

evident proposition: executing someone who is innocent violates the federal 

Constitution. Elizondo, 947 S.W.2d 202. As the late Justice O’Connor noted in her 

Herrera concurrence: “Regardless of the verbal formula employed … [,] the 

execution of a legally and factually innocent person would be a constitutionally 

intolerable event.” 506 U.S. at 419. It would indeed be intolerable for Robert 

Roberson to become the first person executed based on a discredited SBS/AHT 

hypothesis when his daughter plainly died of a severe undiagnosed double 

pneumonia and medical care that unwittingly made her condition worse.  

This case is akin to arson cases that hinge on “fire science” that has, in 

hindsight, proven to be indefensible. Upon recognizing that the State’s causation 

theory is invalid, an essential element is missing; there was no crime. Robert 

Roberson should be found actually innocent. See, e.g., Ex parte Garland Leon 

Martin Aka Butch Martin, WR-93,211-01 (Tex. Crim. App. May 22, 2024). 
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At the very least, the Actual Innocence claim must be authorized and 

remanded for further development. 

 

CONCLUSION 
 
 For all of the foregoing reasons, we pray that the Court grants habeas relief or 

at least authorizes CLAIMS I-V for further development. 

Respectfully submitted, 
 
/s/ Gretchen S. Sween 
Gretchen S. Sween 
SBOT 24041996 
P.O. Box 5083 
Austin, Texas 78763-5083 
214.557.5779 (telephone) 
gsweenlaw@gmail.com 
 
/s/ Vanessa Potkin 
Vanessa Potkin 
NY Bar No: 3966413 
Pro Hac Vice pending 
Jane Pucher 
NY Bar No: 4996898 
Pro Hac Vice pending 
THE INNOCENCE PROJECT 
40 Worth Street, Suite 701 
New York, New York 10013 
(212) 364-5359 
vpotkin@innocenceproject.org 
jpucher@innocenceproject.org       
 
Donald P. Salzman 
NY Bar No. 2045250 
MD Bar No. 16501 
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(202) 371-7983 
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IN THE COURT OF CRIMINAL APPEALS

OF TEXAS

NO. WR-63,081-03

EX PARTE ROBERT LESLIE ROBERSON, III, Applicant

ON APPLICATION FOR WRIT OF HABEAS CORPUS 

IN CAUSE NO. 26,162-A IN THE 3RD JUDICIAL DISTRICT COURT

ANDERSON COUNTY

Per curiam.

O R D E R

This is a subsequent post-conviction application for a writ of habeas corpus filed pursuant

to the provisions of Texas Code of Criminal Procedure Article 11.071, § 5.  See TEX. CODE

CRIM. PROC. art. 11.071, § 5.

In February 2003, a jury found Applicant guilty of capital murder for the death of his

two-year-old daughter, Nikki Curtis.  See TEX. PENAL CODE § 19.03(a)(8).  Based on the jury’s

answers to the special issues submitted pursuant to Texas Code of Criminal Procedure Article

37.071, the trial court sentenced Applicant to death.  See TEX. CODE CRIM. PROC. art. 37.071,

§ 2(g).  This Court affirmed Applicant’s conviction and death sentence on direct appeal.  See

Roberson v. State, No. AP-74,671 (Tex. Crim. App. June 20, 2007) (not designated for
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publication).

This Court denied relief on Applicant’s initial post-conviction application for a writ of

habeas corpus.  See Ex parte Roberson, Nos. WR-63,081-01 and WR-63,081-02 (Tex. Crim.

App. Sept. 16, 2009) (not designated for publication).  On the same day, this Court dismissed as

a subsequent application a document titled “Notice of Desire to Raise Additional Habeas Corpus

Claims.”  See id.

On June 8, 2016, Applicant filed in the trial court this second subsequent application for

writ of habeas corpus, raising four claims.  Applicant asserts that he is entitled to habeas relief

because: (1) new scientific evidence contradicts evidence of Shaken Baby Syndrome that the

State relied on at trial, see TEX. CODE CRIM. PROC. art. 11.073, (2) his conviction was secured

using false, misleading, and scientifically invalid evidence, see Ex parte Chabot, 300 S.W.3d 768

(Tex. Crim. App. 2009); Ex parte Chavez, 371 S.W.3d 200, 207 (Tex. Crim. App. 2012), (3) he

is actually innocent, see Herrera v. Collins, 506 U.S. 390 (1993); Ex parte Elizondo, 947 S.W.2d

202 (Tex. Crim. App. 1996), and (4) the use of false scientific testimony violated his due process

right to a fundamentally fair trial.  We determined that his claims satisfied the requirements of

Article 11.071, § 5 and remanded the claims to the habeas court for resolution.   See Ex parte1

Roberson, No. WR-63,081-03 (Tex. Crim. App. June 16, 2016) (not designated for publication).

The habeas court held an evidentiary hearing and thereafter made findings of fact and

conclusions of law recommending that we deny habeas relief on all four of Applicant’s claims.

We have reviewed the habeas record and conclude that it supports the habeas court’s

findings of fact and conclusions of law.  We agree with the habeas court’s recommendation and

 At that time, we also granted Applicant’s motion to stay his execution.1
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adopt the court’s findings of fact and conclusion of law.  Based on those findings and

conclusions and our own independent review of the record, we deny habeas relief on all of

Applicant’s claims.

IT IS SO ORDERED THIS THE 11  DAY OF JANUARY, 2023. th

Do Not Publish
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IN THE 3rd JUDICIAL DISTRICT COURT 

ANDERSON COUNTY, TEXAS 
 
____________________________ 

)  Trial Cause No. 26,162-A 
EX PARTE     ) 
ROBERT LESLIE ROBERSON III, ) 
APPLICANT    ) CCA Cause No. WR-63,081-03 

) 
____________________________  ) 
 

[PROPOSED] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 
The Court, having considered Applicant Robert Leslie Roberson III’s 

Subsequent Application for Writ of Habeas Corpus filed under Articles 11.071 and 

11.073 of the Texas Code of Criminal Procedure (Application), the State’s Answer, 

briefing and exhibits from both parties, and having heard live testimony during a 

multi-day evidentiary hearing, received voluminous documentary evidence, and 

heard arguments offered by the parties, makes the following Findings of Fact and 

Conclusions of Law under Article 11.071, section 7.  
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NOTE REGARDING RECORD CITATIONS 

The following abbreviations are used below in citing the record: 

 “App2” refers to Appendix 2, filed under seal with the Court of Criminal 
Appeals, on June 8, 2016 
 

 “RR” refers to the Reporter’s Record from trial; 
 

 “CR” refers to the Clerk’s Record; 
 

 “EHRR” refers to the Reporter’s Record for the evidentiary hearing held in 
this cause; 

 
 “SX” refers to an exhibit admitted into evidence by the State at trial; 

 
 “DX” refers to an exhibit admitted into evidence by the defense at trial; 

 
 “APPX” refers to an exhibit admitted or offered into evidence during this 

habeas proceeding by the Applicant; and 
 

 “RX” refers to an exhibit admitted or offered into evidence during this habeas 
proceeding by the Respondent/State. 

 
The number in front of the abbreviation refers to the volume number; the number 

following the abbreviation refers to the page number or range.  
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PROCEDURAL HISTORY 

1. Applicant Robert Leslie Roberson III is confined under a sentence of 

death pursuant to the judgment of the 3rd District Court, Anderson County, Texas, 

Case Number 26,162-A, which was rendered on February 14, 2003. 49RR. The 

Honorable Bascom W. Bentley III (deceased) presided over the trial. In this writ 

proceeding, Mr. Roberson challenges the constitutionality of his conviction and 

seeks a new trial. 

I. TRIAL 
 

2. Mr. Roberson was indicted on or around April 25, 2002,  for two counts 

of capital murder arising from the death of his two-year-old daughter Nikki Curtis 

on February 1, 2002. Mr. Roberson was accused of having “intentionally or 

knowingly” causing Nikki’s death, “a person under the age of six years, by causing 

blunt force head injuries, by a manner and means unknown to the grand jury;” and 

of having done so “in the course of committing or attempting to commit the offense 

of aggravated sexual assault.” 1CR2-4. Voir dire began a few months after his 

indictment, on September 4, 2002. 6RR1. 

3. Before trial, the State obtained some medical records for the decedent. 

A portion of those medical records was made part of the record. See SX2 (APPX5), 

SX3 (APPX6), SX37 (APPX7), SX38 (APPX8), SX43 (APPX9), SX44 (APPX10), 

and SX45 (APPX11). These medical records refer to CAT or “CT” scans that had 
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been taken of Nikki’s head on at least three different occasions. None of these CT 

scans, however, were included in the trial record.  

4. On July 31, 2002, Mr. Roberson consented on the record to providing 

a DNA sample to law enforcement. 4RR. That sample was submitted to DPS with 

other physical evidence as the State sought support for its sexual assault hypothesis. 

APPX61. Nothing in the sexual assault kit yielded evidence to support the State’s 

hypothesis, which had been proposed by a nurse in the Palestine ER when Nikki was 

brought in unconscious on January 31, 2002. APPX62; APPX6. 

5. On September 4, 2002, voir dire commenced. 6RR. Jury selection was 

completed on December 18, 2002. 39RR. Throughout jury selection, the State 

specifically discussed “shaken baby syndrome” and invited potential jurors to 

consider just how “violent” the shaking would have to be to cause a child’s death. 

See, e.g., 7RR40; 7RR88-89; 8RR23-25; 19RR20-21; 19RR66-67. The State also 

emphasized with each potential juror that the case involved a charge that the child 

had been killed in the course of a sexual assault. See, e.g., 7RR25-27; 7RR67; 

7RR75; 7RR127; 8RR10; 19RR22; 19RR57. Defense counsel conceded that this 

was a “shaken baby” case and did not challenge the State’s theory regarding cause 

of death during any phase of trial. 

6. On January 22, 2003, a hearing was held regarding materials that had 

been seized from Mr. Roberson’s cell by an investigator with the District Attorney’s 
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Office on December 18, 2002, while Mr. Roberson was in court. 40RR. On February 

3, 2003, Mr. Roberson was asked to put on the record that he had voluntarily rejected 

an offer to plead guilty to non-capital murder in exchange for a life sentence. 41RR2-

3. Later that day, Opening Statements were presented.  

7. The guilt-phase ended on February 11, 2003. Just before the jury began 

to deliberate, the State abandoned the count of capital murder based on the sexual 

assault allegation. 44RR3. However, the prosecutor claimed during the State’s 

rebuttal closing argument that he only did so because Texas law required that the 

State elect one manner and means at the close of evidence (which was not an accurate 

representation of the law). 46RR53 (arguing “the law requires us to choose one or 

the other”). Even after dropping the count, the State continued to argue that there 

was evidence of a sexual assault, describing at length the testimony of the local 

nurse, Andrea Sims. 46RR58-60. The jury found Mr. Roberson guilty of capital 

murder on the lone count before it (murder of a child under the age of six). 46RR74-

75. The punishment-phase began the next day. 47RR. The punishment-phase ended 

with the jurors answering the special issues such that Mr. Roberson was, on February 

14, 2003, sentenced to death. 49RR. 

II. INITIAL APPEALS 
 

8. Immediately after Mr. Roberson was sentenced, his lead trial counsel 

was appointed to pursue a direct appeal and, at that lawyer’s suggestion, the district 
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court also appointed state habeas counsel. 49RR50. Former state habeas counsel 

filed an initial application under Article 11.071 on December 13, 2004. The 

application did not include claims related to the State’s cause-of-death theory or 

ineffective assistance of counsel. No evidentiary hearing was held. 

9. While the direct appeal and the initial state habeas application were 

pending, on August 8, 2005, the Court of Criminal Appeals received a pro se 

document entitled “Notice of Desire to Raise Additional Habeas Corpus Claims.”  

10. On June 20, 2007, the Court of Criminal Appeals affirmed Mr. 

Roberson’s conviction and sentence on direct appeal. Roberson v. State, No. AP-

74,671 (Tex. Crim. App. June 20, 2007) (not designated for publication). 

11. On September 16, 2009, the Court of Criminal Appeals denied all relief 

requested in the initial habeas application and dismissed the 2005 pro se filing as an 

unauthorized successive application. Ex parte Roberson, Nos. WR-63,081-01, WR-

63,081-02, 2009 WL 2959738 (Tex. Crim. App. 2009) (unpublished). 

12. On September 13, 2013, Article 11.073 of the Texas Code of Criminal 

Procedure took effect. Thereafter, Mr. Roberson obtained new federal counsel, 

appointed under the Criminal Justice Act (CJA). Roberson v. Stephens, No. 14-

70033 (5th Cir. Mar. 14, 2016). New federal counsel approached the Texas Office 

of Capital and Forensic Writs (OCFW) about investigating a possible Article 11.073 

challenge to the science that had been used to obtained Mr. Roberson’s conviction 
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and about pursuing a claim of Actual Innocence. The OCFW agreed to assume 

responsibility for representing Mr. Roberson in state court.1 

III. THE CURRENT SUBSEQUENT STATE HABEAS PROCEEDING 
 

13. The current proceeding was initiated when a subsequent state habeas 

application was filed on Mr. Roberson’s behalf on June 8, 2016. The application 

raised four claims under Texas Code of Criminal Procedure, Article 11.071, section 

5(a) and Article 11.073. Those claims are: 

 Claim One: New scientific evidence establishes by a preponderance of the 
evidence under Article 11.073 that Robert Roberson would not have been 
convicted. 

 
 Claim Two: Because the State relied on false, misleading, and scientifically 

invalid testimony, Robert Roberson’s right to due process under Ex parte 
Chabot and Ex parte Chavez was violated. 

 
 Claim Three: Robert Roberson is entitled to habeas relief because he is 

actually innocent. 
 

 Claim Four: Robert Roberson is entitled to habeas relief because his due 
process right to a fundamentally fair trial was violated by the State’s 
introduction of false forensic science testimony that current science has 
exposed as false. 

 

 
1 At that time, Mr. Roberson’s current counsel, Gretchen Sween, was employed by the 

OCFW as a Senior Postconviction Attorney and became his lead attorney. After Ms. Sween left 
the OCFW to reenter private practice, to ensure continuity of counsel, this Court granted a motion, 
on or around September 28, 2018, permitting the OCFW to withdraw and appointing Ms. Sween 
as substitute counsel. 
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The application was submitted to the Court of Criminal Appeals, along with a motion 

seeking a stay of Mr. Roberson’s then-pending execution. The application was 

supported by several volumes of evidentiary proffers. 

14. On June 16, 2016, the Court of Criminal Appeals granted the motion to 

stay Mr. Roberson’s execution and entered an order remanding all four of his claims 

“to the trial court for resolution.” Ex parte Roberson, No. WR-63,081-03 (Tex. Crim. 

App. June 16, 2016) (not designated for publication). In authorizing the four claims, 

the Court of Criminal Appeals had performed its gate-keeping function under Article 

11.071 § 5(a). That gate-keeping function required determining whether the 

subsequent application “contains sufficient specific facts establishing” that a basis 

exists for raising claims not previously asserted in the applicant’s prior application 

for habeas relief. The Court of Criminal Appeals expressly found that all four of the 

claims “satisfy the requirements of Article 11.071 § 5.” Id. 

15. After the remand order, the State filed an Answer. Attached to the 

Answer was an affidavit from Dr. Jill Urban, dated November 18, 2016. APPX100. 

Dr. Urban was the medical examiner who had performed the autopsy on Nikki Curtis 

on February 2, 2002 and who had, that same day, reached the conclusion that the 

manner of death was homicide. See APPX12; APPX101. 

16. In an initial hearing following the remand, this Court determined that 

an evidentiary hearing would be necessary to fulfill the Court of Criminal Appeals’ 
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directive that Mr. Roberson’s claims be resolved. After several intervening events, 

the evidentiary hearing was scheduled to commence on August 14, 2018. 

17. As part of preparing for the evidentiary hearing in this matter, Mr. 

Roberson’s counsel asked, and was granted leave, to review the District Attorney’s 

trial file. Among the items that Mr. Roberson’s counsel sought to find were the 

missing CT scans taken of the decedent, Nikki Curtis.2  After failing to find any CT 

scans in the State’s file, a discovery motion was filed on Mr. Roberson’s behalf, and 

was presented to this Court on August 14, 2018. After the motion was presented, the 

State announced on the record that it had exercised due diligence and yet had not 

found any additional materials relevant to this case. The Court then granted the 

motion. 2EHRR18-20. 

18. On August 14, 2018, Mr. Roberson began by offering numerous 

exhibits into evidence to which the State did not object; the Court admitted the 

following into evidence at that time: APPX1-APPX12; APPX14; APPX15; 

APPX18; APPX19; APPX37-APPX50; APPX60-APPX62; APPX66-APPX90; 

APPX99; APPX100; APPX103. The parties then presented Opening Statements, 

and the presentation of evidence began. 2EHRR21-49. 

 
2 According to Applicant’s counsel, when contacted directly, Palestine Regional Medical 

Center, which took two of the three sets of head scans, reported that these images had been 
“destroyed.” Children’s Medical Center of Dallas, which took the third set of CT scans, was also 
unable to locate these images. 

198a



 

9 
 

19. Later that same morning, it was put on the record that the new District 

Clerk had informed the Court and the parties that additional materials, previously 

unproduced to Mr. Roberson, had been found in a locked room in the courthouse 

basement. Among those additional materials were envelopes that appeared to 

contain the CT scans that had long been missing. In light of this newly discovered, 

material evidence, Mr. Roberson made a motion to continue the evidentiary hearing, 

which was joined by the State. The Court granted the motion and agreed to adjourn 

to enable further discovery and due diligence in this matter. The Court also agreed 

to serve as Special Master so that the newly discovered evidence found in the 

courthouse, including the CT scans, could be copied and produced to both parties. 

2EHRR85-87.  

20. Meanwhile, on-going efforts to obtain relevant information from the 

Dallas County crime lab aka Southwestern Institute of Forensic Sciences (“SWIFS”) 

continued, particularly in light of advances in scientific understanding since the time 

of trial, including recent research conducted by neuroradiologist Dr. Roland Auer 

that suggested Nikki’s condition may have been caused by, or related to, the 

pneumonia that she appeared to have at the time of her death. 8EHRR13. Nikki’s 

pneumonia was neither diagnosed nor treated, nor was it addressed during the 

autopsy or disclosed at trial. However, indications that Nikki did indeed have 

pneumonia are found in the autopsy report, which includes these notations: 
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“Sectioning of the lungs discloses a dark red-blue, moderately congested, slightly 

edematous parenchyma” and lungs have “Interbronchial aggregates of neutrophils 

and macrophages.” APPX12. Macrophages are a sign of virus, and the pediatrician 

who testified at trial acknowledged that his notes stating that Nikki was “‘free of 

illness’” at the time of her collapse, “should have [stated] ‘viral illness.’” 42RR13. 

The Court granted an ex parte motion directing SWIFS to prepare and ship slides of 

lung tissue to Dr. Auer’s laboratory so that he could apply new staining techniques 

to the lung tissue to better understand the nature of the pneumonia. See Supp CR. 

However, SWIFS thereafter disclosed that, pursuant to its “histology block policy,” 

all of the biological materials collected during Nikki’s autopsy had been destroyed 

after ten years (i.e.¸circa 2012). 8EHRR170. 

21. The parties were prepared to resume the presentation of evidence on 

May 11, 2020; but due to the COVID-19 pandemic, this Court, on April 6, 2020, 

entered an order granting an agreed motion to continue the evidentiary hearing. 

Because of state-, nation-, and world-wide disruptions caused by COVID-19 and 

measures taken to curtail its spread, the Court and essential witnesses had many 

demands on their time thereafter. But, eventually, the evidentiary hearing resumed 

on March 8, 2021, with some witnesses appearing via Zoom and some in person. 

3EHRR-10EHRR. Among the numerous exhibits admitted into evidence and 

provided as demonstratives, were digitized copies of the CT head scans of Nikki 
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Curtis that had been found on August 14, 2018 in the courthouse basement. 

APPX70; 3EHRR9-10. The evidence was closed on March 17, 2021. 10EHRR246. 

22. On December 13, 2021, the Court of Criminal Appeals entered an Order 

directing that the habeas record be completed and that this Court resolve the issues 

raised in this proceeding and return the case to the Court of Criminal Appeals on or 

before February 15, 2022. 

 23. The official Reporter’s Record for this proceeding was conveyed to the 

parties on December 22, 2021. The parties submitted their Proposed Findings of Fact 

and Conclusions of Law on January 24, 2022. This Court then heard Closing 

Arguments on January 31, 2022. 

IV. MATERIALS CONSIDERED 
 

24. This Court has taken judicial notice of all records and filings in the trial, 

appeal, and post-conviction proceedings. This Court has considered all exhibits 

submitted by the parties and admitted into evidence. This Court has accepted all 

exhibits presented in the evidentiary hearing as substantive evidence and has 

considered all testimonial evidence received during the live hearings. Except as 

explained below, the Court finds the evidence to be credible. 

25. For witnesses who did not testify during the evidentiary hearing but 

who submitted affidavits or declarations, the Court has assessed the credibility of 

those witnesses solely on the facts contained in their sworn statements, including 
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considerations of education, experience, and background for those witnesses 

presented as experts. 
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FACTUAL BACKGROUND 

I. DECEDENT NIKKI CURTIS’S MEDICAL AND SOCIAL HISTORY 
 

26. Nikki was born on October 20, 1999 to Gwendolyn “Michelle” 

Bowman, who was required to relinquish custody from her hospital bed. App2 2-3; 

6EHRR147. Michelle had a history of drug addiction and prostitution and, when 

Nikki was born, Child Protective Services (CPS) had already removed two other 

children from Michelle’s custody. 6EHRR149-153. Michelle’s first child 

Christopher was born with fetal alcohol syndrome and diagnosed with narcolepsy; 

her second child had both fetal alcohol syndrome and a seizure disorder. 43RR104-

108. 

27. Michelle named Nikki after her boyfriend at that time, a man named 

Nick Curtis.3 It was subsequently confirmed that Robert Roberson of Palestine, 

Texas was actually Nikki’s biological father. 43RR130. From the time of Nikki’s 

birth until she was approximately a year and a half, Mr. Roberson was in prison for 

a parole violation arising from a conviction for writing hot checks, and played no 

role in her care. 

28. Nikki was released from the hospital to Larry and Verna Bowman, 

Michelle’s father and step-mother. App2 2. At that time, the Bowmans were already 

 
3 Michelle’s father, Larry Bowman, described her as having “loose britches” as an 

explanation for why she did not know who Nikki’s father was at the time of her birth; “you name 
it and she probably did it,” he said of his daughter, Nikki’s mother. 6EHRR151-152. 
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responsible for Michelle’s other two children (although the eldest son was soon 

removed from their home to foster care after allegedly sexually assaulting the 

younger one).4 43RR104-108; App2 40. 6EHRR152-153. 

 29. Mere days after Nikki’s birth, she was taken in for medical care on 

October 28, 1999, for what proved to be the first of many infections that plagued her 

throughout her short life. 42RR23; SX43. At eight days old, she had a fever and her 

pediatrician noted a “likely bilateral otitis media” because her “TMs” or tympanic 

membranes (middle ear) were “erythematous and full” and “fiery red.” APPX9.  

30. By November 4, 1999—when Nikki was a few weeks old—she was the 

subject of a CPS investigation, in which the Bowmans were identified as potential 

perpetrators. App2 7. As part of this investigation, Nikki was subjected to a sexual-

assault or “SANE” exam, due to allegations that her older half-brother, who himself 

had been sexually abused, might have sexually abused her. Id.; APPX15. 

31. Four days later, on November 8, 1999, Nikki was brought to her 

pediatrician to have her ears rechecked. The pediatrician, Dr. Karen Ostrom, 

observed that Nikki’s nose had a “moderate to large amount of yellowish white 

 
4 In this proceeding, Larry Bowman described Nikki’s oldest half-brother Christopher as 

having “alcohol down syndrome” and claimed that the boy, at age eight or nine, could not take 
care of himself and, while in the Bowmans’ custody, had tried to molest his younger brother 
Matthew. After a few days, the Bowmans decided they could not “handle” Christopher and gave 
him up to the State. 6EHRR153-154; 6EHRR157.  
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mucous.” The doctor also expressed concerns about Nikki being at risk for sexually 

transmitted disease due to her biological mother’s history. APPX9. 

32. Little over a month later, on December 21, 1999, Nikki was brought in 

for coughing to the point of throwing-up; she also had a fever. She was assessed with 

“bilateral otitis media and bronchiolitis.” APPX9. 

33. Two months after that, on February 22, 2000, Nikki was brought in 

again with colored mucus, a fever, inflamed ears, and lungs exhibiting “some coarse 

little airways and a few rhonchi.” APPX9. 

34. The next month, on March 24, 2000, Nikki was brought in with a 

complaint that she was not eating very well, had a history of fever and constipation, 

and still had an middle-ear infection. Later that same month, on March 31, 2000, she 

presented with a cough, congestion, a fever, “yellowish-green mucus,” and TMs that 

were again “erythematous and bulging.” The pediatrician noted that these infections 

were not responding to antibiotics. APPX9. 

35. Less than a month later, on April 21, 2000, Nikki was brought in for a 

check-up; her pediatrician described her as having “resistant otitis media” and slow 

weight gain. She again had a fever. APPX9. 

36. A couple of weeks later, on May 5, 2000, Nikki was brought in to her 

pediatrician for cough, runny nose, and poor appetite. Despite being on a new 

antibiotic, she still had “bilateral otitis media.” APPX9. 
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37. Several days later, on May 15, 2000, Nikki was brought in again for 

“pulling on her ears” and her TMs were characterized as “erythematous & full 

bilaterally.” Therefore, the pediatrician prescribed yet another antibiotic. APPX9. 

38. Less than two weeks later, on May 23, 2000, Nikki was brought in to 

have her ears rechecked, and her pediatrician described her ear infection as “chronic 

purulent bilateral otitis media,” as she had not responded to “4 different antibiotics.” 

Nikki was referred to a specialist for “P.E. tube placement and myringotomy.” 

APPX9. 

39. At some point, Roberson’s mother, Carolyn Roberson, had encouraged 

her son to seek custody of Nikki, as he was her biological father. 43RR121-122. A 

paternity test was ordered while he was still in prison. On or around May 26, 2000, 

as part of an ongoing custody dispute between the Bowmans and Carolyn Roberson, 

the court granted Mrs. Roberson visitation with Nikki every other Saturday. Mrs. 

Roberson had her first Saturday visit with Nikki on June 3, 2000. APPX76. 

40.  On June 5, 2000, Nikki’s ears were still not clear, so she was taken back 

to the pediatrician. Yet another antibiotic was prescribed, Rocephin, a drug used to 

treat meningitis, among other things. A few days later, Nikki saw an ENT specialist, 

Dr. Melinda Duncan, “due to 6 ear infections in last 7 months.” Nikki was given a 

preoperative diagnosis of recurrent otitis media and acute otitis media that was 
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resisting antibiotics. The specialist was informed that Nikki’s brother was born with 

Fetal Alcohol Syndrome and had a seizure disorder. APPX9. 

41. A few days before her ear surgery, Nikki was brought to the Palestine 

Regional ER by Verna Bowman as a result of a fall. Mrs. Bowman reportedly told 

hospital staff that Nikki had been in a walker, tripped, fell down some steps, and “hit 

head on concrete floor.” Unidentified “abnormalities” were noted. APPX14. 

42. Nikki had bilateral tympanostomies, during which ventilation tubes 

were inserted in both ears. In her first post-operative visit with the ENT on June 21, 

2000, Mrs. Bowman reported that Nikki was still pulling on her ears and had been 

doing so for a couple of days. APPX9. 

43. At that same time, June 2000, CPS investigated whether the Bowmans 

were abusing Nikki and her half-brother Matthew. App2 10. CPS records dated June 

26, 2000, note that “these children”—Nikki and her half-brother—“have been 

surrounded by risks their entire lives.” App2 44. Even though “significant risk 

factors were identified,” the CPS investigation was closed in July 2000. App2 45. 

44. On July 13, 2000, Nikki, then about 9 months old, was brought in for 4 

episodes of vomiting, which her pediatrician concluded was “most likely viral 

etiology.” Nikki was given 5 mg of IM Phenergan in the office and oral Pedialyte; 

she was sent home with “Phenergan 4-5 mg q4-6 hours as needed for vomiting.” 

APPX9. Because of this illness, two days later, Mrs. Bowman asked that Mrs. 
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Roberson move her scheduled bi-monthly, two-hour Saturday visit with Nikki to the 

following week. APPX76. 

45. The next month, on August 11, 2000, Nikki was admitted to Palestine 

Regional ER for a “choking” episode. She was brought in by Verna Bowman who 

reported finding that Nikki was “not breathing” and had turned “blue.” A note in the 

hospital records states that “primary apnea for this age group is rare.” APPX14. 

46. A few days later, on August 14, 2000, Nikki was brought in to her 

pediatrician for a follow-up from the ER visit, at which time it was reported that 

Nikki had had 2 apnea episodes within a 24-hour period “with some reported 

cyanosis.” Mrs. Bowman described having heard “a kind of a funny cry and turned 

around and [Nikki] was lying on her back on the floor again.” Mrs. Bowman again 

described Nikki as having turned “blue.” The pediatrician speculated that this might 

be seizure activity. Therefore, arrangements were made to have EEG and CT scans 

to see if it could be determined what was causing Nikki to stop breathing. APPX9. 

47. Before the recommended testing occurred, Nikki was again rushed to 

the Palestine Regional ER on August 16, 2000, and admitted for another breathing 

apnea episode. A 15-18 minute sleep study was performed, but the EEG revealed no 

neurological abnormalities. APPX14. That day—August 16, 2000—Nikki’s first 

known head CT scan was taken, by the Radiology Department of Palestine Regional 

Medical Center (“Palestine Regional”). 

208a



 

19 
 

48. On August 24, 2000, about a week after the first CT scan, Nikki’s 

pediatrician, Dr. Ostrom, wrote a letter stating that Nikki was under her care for 

several apneic episodes and stated: “I feel like it would be in Nikki’s best interest to 

not have to change environment and have her care shifted between different 

caretakers until such time we can determine the cause of her apnea and its’ [sic] 

ultimate treatment.” APPX90. Mrs. Bowman used the note from Dr. Ostrom to 

prevent Carolyn Roberson from taking Nikki and instead “went out of town” with 

Nikki. APPX76. 

49. On September 19, 2000, Nikki was admitted to Texas Children’s 

Hospital for an assessment related to the cyanosis and apnea issues. A pediatric 

neurologist prepared a report that stated the family had “brought the head-imaging 

with them,” and “no evidence of mass lesions and normal architecture” were 

observed. Therefore, the neurologist concluded that the breathing apnea episodes 

were most likely “breathing-hold spells,” although Nikki was not yet a year old. The 

neurologist’s report states “no family members with seizures,” yet Nikki’s half-

brother Matthew did have a seizure condition. The report also suggests that the 

neurologist was unaware of Nikki’s history of chronic infections. APPX10. 

50. On October 7, 2000, Mrs. Bowman directed Mrs. Roberson to sign “an 

agreement to accept total responsibility for Nikki’s safety & welfare.” APPX76. 
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51. Less than a week later, on October 11, 2000, Nikki was brought to the 

pediatrician after another episode of breathing apnea. But since Nikki had been 

cleared by a neurologist, the episodes were again dismissed as “breathing hold 

spells.” APPX9.  

52. Nikki’s next reported illness was a month later, on November 14, 2000. 

She was brought to the pediatrician for cough and congestion of yellowish color. 

She still had “P.E. tubes in place.” APPX9. 

53. The next month, on December 11, 2000, Nikki was brought to the 

pediatrician with a fever, measured at 100.1, and  yellow/green mucus was observed 

in her nose. APPX9. 

54. The next month, on January 22, 2001, Nikki was brought to the 

pediatrician with a complaint that she was still having “breathing-hold spells,” but, 

according to Mrs. Bowman, it was “not as bad as she used to.” APPX9. 

55. On February 17, 2001, Mrs. Bowman made a note that Mrs. Roberson 

came to pick up Nikki for a visit with “her son Robert.” APPX76. Up to this point 

in Nikki’s life, Mr. Roberson had played no role in Nikki’s care. The acrimonious 

custody dispute between the Bowmans and Carolyn Roberson was still in process. 

56. In early March of 2001, Nikki was brought to the Palestine Regional 

ER by Carolyn Roberson, upon observing an abrasion on Nikki’s forehead. Mrs. 

Roberson suggested she feared abuse. Nikki was diagnosed with a contusion to the 
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head, and CPS was notified. APPX14. CPS records indicate concerns at that time 

that Nikki was not gaining weight and that visible bruises were observed on the face 

and torso of her half-brother Matthew, who also lived with the Bowmans. App2 10. 

The records reflect that a case worker had observed “a knot and a bruise” on Nikki’s 

forehead, “a knot on the back of her head,” and “a bruise on her mid back close to 

the spine.” Id. The record further reports that Nikki “had to be rushed to the hospital” 

from the Bowmans’ house “for choking on cigarette butts and rocks.” Id. 

Nevertheless, CPS summarily closed the case. 

57. Later that month, after a recheck by the ENT specialist during which 

Mrs. Bowman denied that Nikki had been having any problems with her ears, she 

was brought to the pediatrician a few days later, on March 29, 2001 for “pulling at 

ears.” APPX9. At that time, Mrs. Bowman also claimed that Nikki had been having 

nightmares and made a comment about Nikki’s father (Robert Roberson) getting out 

of jail and recently starting to have visits. Dr. Ostrom noted that Nikki’s “nose is 

erythematous with some yellow crusting” and “right tympanic membrane is mildly 

erythematous.” She then recommended that Mrs. Bowman “keep a diary of the 

nightmares to see when the visits are, when they are occurring, or if they are 

associated with anything else and perhaps we can find a pattern to her nightmares.” 

APPX9. In fact, Mrs. Bowman had started keeping a diary several months earlier, in 

May 2000, after the court had awarded Carolyn Roberson limited visitation rights. 
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In the diary, Mrs. Bowman made notes of the Robersons’ visits with Nikki; however, 

the entries do not include any references to nightmares. APPX76. 

58. During a subsequent CPS investigation in April 2001, the Bowmans, 

who then remained Nikki’s primary custodians, claimed that the seventeen-month-

old Nikki was “playing with herself” and that it was “getting worse.” App2 32. Mrs. 

Bowman also described Nikki reaching into her diaper and pulling out fecal matter. 

Id. Mrs. Bowman described Nikki patting herself on her private parts while in the 

bathtub or when her diapers were being changed. Id. Mrs. Bowman described an 

incident during which Nikki allegedly put her hands on Mrs. Bowman’s “private 

area.” Id. And Mr. Bowman stated that, while changing Nikki’s diaper, she had 

reached up and put his hand on her “private parts.” Id. Mrs. Bowman also 

complained that she felt Carolyn Roberson was intentionally returning Nikki after 

visits with the Robersons smelling of “Vanilla Fields cologne” knowing that Mrs. 

Bowman was allergic to it. Id. These concerns about Mrs. Roberson’s cologne are 

also a recurrent theme in Mrs. Bowman’s diary entries. APPX76. 

59. On April 20, 2001, Nikki was brought to her pediatrician by Mrs. 

Bowman for vomiting, and Nikki’s temperature was measured at 101.3 degrees. 

APPX9. She was given Phenergan 6.25 mg 1M x1 in the office then sent home with 

Phenergan suppositories and Bactrim. Id. Later that same day, Nikki was admitted 

to Palestine Regional ER for a UTI complaint; test results a few days later identified 
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“Enterococcus faecalis” (a type of bacteria that lives in the GI tract). APPX14. The 

next day, Mrs. Bowman asked Mrs. Roberson to forego her visitation day until the 

next week due to Nikki’s illness, and Mrs. Roberson agreed. APPX76. 

60. Less than two months later, on June 13, 2001, Nikki was brought in to 

her pediatrician by Mrs. Bowman who reported Nikki having “nightmares since 

March,” which she suggested appeared during the week after Nikki had her Saturday 

visits with the Robersons. The pediatrician’s notes reflect that Mrs. Bowman 

expressed concerns about possible abuse. APPX9; App2. Dr. Ostrom referred Mrs. 

Bowman to a social worker, Georgeann Mitchell, who shared office space with 

Nikki’s pediatrician. APPX9. Nikki began having play therapy sessions with Ms. 

Mitchell who looked for signs that Nikki was being sexually abused. But, as Mrs. 

Bowman acknowledged, Mitchell never found any such evidence. 6EHRR194. 

61. On June 30, 2001, Mrs. Bowman made her last known diary entry 

before Nikki’s death. The entry states: “Mrs. Roberson and son Robert here for 

Nikki. They are not very friendly today. They just barely spoke to me. I wonder if 

it’s because they have rec’d a letter from the Atty General – for child support. Nikki 

is always so very tired when she gets home. They won’t let her take a nap. Then I 

have a difficult time with her until she finally falls asleep at bedtime.” APPX76. 
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62. About a month later, on July 20, 2001, Nikki returned to the pediatrician 

with a low-grade fever of 100.9 degrees. Notes from this office visit refer to a 

“history of urinary tract infection in the past.” APPX9. 

63. The next month, on August 25, 2001, Nikki was admitted to Palestine 

Regional with a diagnosis of “abuse.” She had been brought in by Carolyn Roberson 

accompanied by Robert after they had picked Nikki up from the Bowmans’ house. 

Nikki had a black eye and abrasion on her mouth. CPS was notified. APPX14. 

64. About a week later, on September 3, 2001, Nikki was admitted to 

Palestine Regional ER for “fever & nausea.” She was brought in by the Bowmans 

and seen by a nurse named Andrea Sims and an ER doctor named Konjoyan. She 

was prescribed Phenergan suppositories, and the Bowmans were instructed to give 

Nikki “1/2 of Phenergan Supp. Cut long ways every 6 hrs for nausea and vomiting.” 

APPX14. 

65. Later that month, on September 12, 2001, Nikki was seen by her 

pediatrician’s partner, Dr. John Ross, for the first time. She had been brought in for 

yet another earache, and he observed “left tympanic membrane has suppurative 

discharge.” APPX9.  

66. About a week later, on September 21, 2001, Nikki was brought back to 

the pediatrician for an ear recheck. Her temperature was measured at 100 degrees 

although she was currently on Omnicef and Ofloxacin drops. Dr. Ostrom observed: 
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“Left tympanic membrane has a weepy, soft pink mass present on the lower part of 

the tympanic membrane.” Dr. Ostrom believed this looked like Nikki “has a 

granuloma5 on the left tympanic membrane.” Therefore, the pediatrician referred 

Nikki back to the ENT specialist. APPX9. 

67. About a month later, soon after Nikki’s second birthday, Nikki was 

brought  in on October 30, 2001, for a cough she had had “for a month” and for a 

fever up to 103.3 degrees. Her temperature was measured in the office at 102.6 

degrees. Nikki was seen on this occasion by Dr. Ross who observed “Right tympanic 

membrane is injected with poor mobility.” He also noted “Nose with green nasal 

discharge.” APPX9. The next day, Nikki was brought to the ENT specialist. 

68. On November 7, 2001, Nikki had a follow-up appointment with 

pediatrician Dr. Ross, who observed that her ear infection was still present, as he 

observed: “right otitis media with effusion.” APPX9. 

69. Around mid-November 2001, Roberson formally obtained custody of 

Nikki as a result of the Bowmans’ acquiescence. 43RR138-39; 6EHRR162. At this 

point, Nikki was two years old. According to Larry Bowman, he and his wife had 

never had any trouble with Mr. Roberson himself and had seen “no feeling that he 

 
5 A “granuloma” is a collection of immune cells, known as “macrophages,” formed in 

response to chronic inflammation. Granulomas form when the immune system attempts to wall off 
substances it perceives as foreign but is unable to eliminate the threat. See, e.g., 
https://en.wikipedia.org/wiki/Granuloma (last visited Jan. 18, 2022). 
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did not want his baby.” 6EHRR162; 6EHRR176; 6EHRR194. But Nikki did not 

move in with her father who was then living in a small rental house with his then 

girlfriend Teddie Cox and her daughter and was supporting them relying solely on 

income from two paper routes. 42RR15. Nikki continued to be shuffled back and 

forth between the two sets of grandparents. 

70. A couple of weeks later, on December 5, 2001, Nikki was taken to the 

ENT specialist for an ear recheck. While Mrs. Bowman reported that Nikki’s ears 

seemed fine, the doctor’s exam notes state that her tonsils are “quite large, but not 

inflamed.” APPX9. 

71. Two days thereafter, on December 7, 2001, Nikki was brought in to her 

pediatrician for cough and congestion. Dr. Ostrom noted that Nikki presented “with 

a history of a rash in the buttocks and diaper area and a lot of cough and congestion, 

mainly at night.” “Nose is erythematous with yellow/green rhinorrhea.” “She has 

multiple erythematous pustules and papules on the buttocks and perineum [area 

between the anus and the vulva]. There is some superficial peeling involved.” Dr. 

Ostrom assessed Nikki’s condition as follows: “Purulent Rhinitis with a cough, 

which is not too significant. In addition, it looks like she has Folliculitis and probably 

some infectious component to that in the diaper area as well.” In addition to other 

medication, she was prescribed Phenergan with codeine. APPX9. 
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72. From January 25-28, 2002, Nikki was staying with her grandmother 

Carolyn Roberson. During that time, Nikki had a fever and diarrhea that was 

concerning enough that Mrs. Roberson, along with Nikki’s father (Mr. Roberson), 

took Nikki to the emergency room on January 28th. APPX14. That day, which was 

less than three days before her collapse, Nikki’s temperature was measured as 103.1 

degrees in the Palestine Regional ER. She was treated by Dr. Konjoyan, who 

assessed her as having a viral infection. He prescribed Phenergan suppositories and 

Imodium—but the amount is not clear in the records. APPX14; 42RR33. 

Afterwards, Nikki was taken to the Bowmans while Mr. Roberson picked up Nikki’s 

prescriptions. 41RR168.  

73. The next day, January 29, 2002, the Bowmans took Nikki to the 

pediatrician’s office. Nikki was seen by Dr. Ross. Mr. Roberson met the Bowmans 

at the office. 41RR10-11; 41RR29. Nikki had a high fever, measured at 104.5 

degrees in the doctor’s office. 41RR11; APPX9. Dr. Ross’s notes suggest that 

Nikki’s condition “may be viral etiology or may be unresolved upper respiratory 

infection.” He prescribed Omnicef 125 mg, 4 cc b.i.d. and Phenergan with codeine. 

APPX9. She was then sent home. 42RR25. 

74. The next night, on January 30, 2002, Mrs. Bowman called Mr. 

Roberson and asked him to pick up Nikki and take her to his house, although she 

was still sick. 41RR168; 42RR16; 42RR18; 42RR28; 42RR30; 42RR32. At the time, 
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Mr. Roberson was at the hospital where he had been staying overnight with his 

girlfriend who had just had a hysterectomy. 42RR133.  

75. Mr. Roberson arrived at the Bowmans’ house around 9:30 PM to 

retrieve his sick daughter. 43RR154; 41RR169. Although they knew that Nikki was 

sick, that Mr. Roberson’s girlfriend was in the hospital, that he had never had sole 

responsibility for Nikki, and, according to Mrs. Bowman, believed that her father 

was causing Nikki nightmares, the Bowmans asked Mr. Roberson to drive out to 

their property 10 miles outside of town and retrieve Nikki. 6EHRR146.6 Larry 

Bowman testified during this proceeding that they did not put Nikki to bed because, 

according to Larry Bowman, even though Mrs. Bowman was reportedly sick, they 

“did not go to bed that early” and Nikki “always” slept in the same bed with him and 

his wife. 6EHRR172.  

76. Mrs. Bowman claimed at trial that, when Mr. Roberson arrived around 

9:30 PM, he was “real polite” and sat “visiting” with them for a while before he left 

with Nikki. 43RR154. Mrs. Bowman agreed that that was “always” the way it was 

with Mr. Roberson. Id. Mrs. Bowman also claimed that Nikki did not want to leave 

 
6 In this proceeding, Larry Bowman claimed that his wife had never told him that Nikki 

was having nightmares that Mrs. Bowman thought were caused by Nikki being with her father or 
that Mrs. Bowman feared there might be sexual abuse. 6EHRR177-178. Yet Mrs. Bowman 
testified that she had told her husband about the nightmares and the therapy sessions with the social 
worker looking for evidence of sexual abuse. 6EHRR194-195. Although Mrs. Bowman’s memory 
seemed impaired and she claimed to remember very little from the time around Nikki’s death, she 
was clear that she remembered the social worker and sharing her suspicion about nightmares and 
possible sexual abuse with her husband back at the time. 6HRR191; 6HRR196. 
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with him that night. 43RR154-155. Yet Mrs. Bowman urged the sick child to leave 

with her father anyway because Mrs. Bowman was, reportedly, not feeling well. Id. 

Similarly, Larry Bowman testified in this proceeding that Nikki did not want to go 

with Mr. Roberson the night of January 30, 2002, but Mr. Bowman assumed that 

was because she did not want to be away from him and his wife. Even though he felt 

that Nikki “didn’t want to go anywhere,” he put her in the car to go with Mr. 

Roberson and said that he and his wife agreed that this was the thing to do with the 

child. 6EHRR165-166; 6EHRR176; 6EHRR178. 

II. NIKKI’S COLLAPSE, LAST HOSPITALIZATIONS, AND THE STATE’S 
INVESTIGATION 

 
 77. At around 5:00 AM the next morning, Mr. Roberson was awoken by a 

strange cry. 41RR70; 41RR86-87; 41RR97; 41RR124; 41RR162; 42RR17; 

42RR82. He found Nikki lying on the floor at the foot of the bed. Id. The bed 

consisted of a mattress and box springs that he had raised up using two layers of 

cinder blocks. The cinder blocks, which were visibly sticking out from under the 

bed, were Mr. Roberson’s attempt to prepare for his girlfriend’s return from the 

hospital after surgery. APPX40-45. When Mr. Roberson picked Nikki up off the 

floor, he saw a little blood on her mouth and a bruise on her chin. He wiped the blood 

off with a wet rag. Because she appeared to be okay, he put her back into bed and 

kept her up talking for a while. They both fell asleep again. When the alarm later 

woke him up around 9:00 AM, Mr. Roberson found Nikki unconscious and blue. 
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41RR168-171. He was scared; he called his girlfriend, Teddie Cox, who had more 

experience with children, at the hospital. Id. He told Ms. Cox that Nikki had fallen 

out of the bed and would not wake up, and he asked what he should do. Id. She told 

him to get Nikki to the hospital. Id. He called Mrs. Bowman to tell her to meet him 

at the hospital, telling her that Nikki had fallen off the bed and hit her head. 

43RR155-156; APPX7. Ms. Cox called Mr. Roberson back and told him to hurry up 

after Mr. Roberson told her that Nikki “wasn’t breathing and he couldn’t get her to 

wake up.” 42RR183. 

78. When Mr. Roberson got Nikki to Palestine Regional, Ms. Cox met him 

in the parking lot in a wheelchair. Ms. Cox grabbed the limp child, and they went 

inside.  

79. The first nurse to see Nikki testified that she was visibly blue from 

oxygen deprivation and appeared to be dead. 2EHRR52-53. The nurse, Kelly 

Gurganus, saw minimal bruising on her face, but she described the bruise she saw 

as looking like a handprint; she saw no black eye, no sign that she had been struck 

with a fist, no blood in her hair, no sign of broken bones. 2EHRR62-65. Nikki was 

soon whisked away and a “Code Blue” was initiated. In the ER exam room, it was 

observed that her eyes were already “fixed and dilated,” indicating that her brain was 

not functioning. 2EHRR79; 2EHRR 82. 
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80. According to hospital records, Nikki was intubated by 9:50 AM and 

placed on a ventilator. APPX5. She was taken for CT scans at 10:10 AM. While 

getting x-rayed, it was observed that the breathing tube had been inserted wrong; it 

had to be pulled out and reinserted. She was returned to the ER at 10:30. But by 

10:40, no change had been observed. Id. Arrangements were then made to transport 

her to Children’s Medical Center in Dallas for further treatment. Id. She never 

regained consciousness.   

81. According to Brian Wharton, then Palestine Police Department’s Chief 

of Detectives and lead investigator for the Nikki Curtis case, everybody was upset 

to see a toddler in Nikki’s condition in the ER. 7EHRR8; 7EHRR10. 

82. Mr. Roberson consistently explained to medical personnel and law 

enforcement that he had been woken up around 5:00 AM by a cry from Nikki, that 

he found her lying on the floor near the foot of the bed, that he had wiped a little 

blood off her mouth, and that he then tried to keep her up because she had hit her 

head. 41RR70; 41RR97; 41RR124; 41RR160-162; SX37; APPX7. He also 

consistently reported that, when an alarm woke him up later (some time around 9:00 

AM), he found Nikki unconscious. 41RR165-169. The information he reported, 

however, was not given credence. 41RR69; 41RR73; 41RR100; 41RR125; 42RR17; 

42RR82; 43RR153. Mr. Roberson was also assessed negatively by numerous 

witnesses, including hospital personnel, for not displaying what they perceived was 
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sufficient or appropriate emotion. 41RR66; 41RR70; 41RR71; 41RR86; 41RR87; 

41RR92; 41RR98; 41RR121-122; 41RR156; 41RR160; 42RR184; 42RR190. 

 83. About an hour after Nikki had been placed on a ventilator, a self-

described “SANE nurse,” Andrea Sims, filled out a Physical & Sexual Abuse 

Medical protocol. SX3; APPX6. Nurse Sims claimed to have observed “anal laxity” 

and “anal tears” that she thought indicated sexual abuse. Id. But even before her 

exam, Nurse Sims and another nurse had already made the assumption that Nikki 

had been the victim of a crime and alerted the police. 41RR69-70; 7EHRR12. When 

the police arrive soon thereafter, they were told that Nurse Sims claimed to have 

seen “anal tears”. 7EHRR11; 7EHRR12. 

 84. The social worker put on the case at Palestine Regional was Georgeann 

Mitchell, the same social worker whom the Bowmans had hired a few months before 

to try to find evidence that Nikki was being sexually abused. She conferred with 

Nurse Sims and others about Mr. Roberson. 41RR91; 41RR123; 6EHRR194. 

 85. There was no visible blood, cuts, or abrasions on Nikki’s head. But 

Nurse Sims had noted that the back of Nikki’s head felt soft or “boggy.”  41RR119. 

After the police arrived, hospital personnel shaved the back of Nikki’s head, 

revealing a bump or “goose egg” on the back of her head, suggesting an impact and 

“mushiness” that proved to be internal pooling of blood under the scalp. 41RR72; 

41RR134. The CT scan showed no skull fractures. APPX70. 
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86. While Nikki was still being treated, Mr. Roberson voluntarily led police 

officers to his house to show them where he had found Nikki after her fall. 41RR156; 

SX24-SX35. The lead investigator, Brian Wharton, testified that the bed’s height 

was 22 or maybe 24 inches off of the ground and that there was a thin carpet over a 

hard wood floor of a “pier and beam home.”  41RR162-163; 41RR157. While at the 

house, Mr. Roberson gave the police the washcloth he had used to clean Nikki’s 

mouth—and they took that, and other items, for testing. 41RR187.  

87. Detective Wharton testified in this proceeding that if Mr. Roberson had 

not pointed out the washcloth and bedsheet with small amounts of blood on them, 

the detectives would not have noticed them. There were no pools of blood anywhere 

and no signs of violence. 7EHRR23-24; 7EHRR26; 41RR187. There was also 

nothing suggesting that the place had been scrubbed clean. 7EHRR26. The 

detectives expressly looked for evidence that Nikki had been thrown into a wall or 

something of that nature. They found nothing. 7EHRR26-27. 

88. The small amount of blood on the wash rag ultimately matched Nikki’s 

DNA. 43RR93-94. Testing of the sheets from the bed and swabs and cultures taken 

from Nikki failed to confirm Nurse Sims’ hypothesis of sexual contact. 43RR95; 

APPX61 & APPX62. 

89. Shortly after Mr. Roberson took the police to his house, he voluntarily 

followed them to the police station. 41RR164. During an interview, he was told that 
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Nikki’s injuries were inconsistent with a short fall, and he was pressed to tell the 

officers what else could have happened to hurt her while she was with him. SX37. 

In a statement typed up by police, Mr. Roberson described what had happened after 

Mrs. Bowman had asked him to come get Nikki the night before, described the 

aftermath of Nikki’s fall around 5:00 AM, and described waking up later to find her 

“blue.” Id.; 41RR165-169. He added that “[t]his morning when she wouldn’t wake 

up, I crawled up on the bed and grabbed her face and shook it to wake her up. Then 

when she didn’t wake up I slapped her face a couple of times.” 41RR170. The police 

investigation was minimal as they concluded right away that “[h]is story” about 

falling out of a bed “was not consistent with the magnitude of the injuries.” 

41RR176; 41RR177. 

90. Meanwhile, because Palestine Regional did not have the capabilities to 

treat the condition observed in Nikki, arrangements were made for her to be 

transported by ambulance from Palestine Regional to the Children’s Medical Center 

in Dallas. There are no records of what treatment was provided to her or how she 

was secured during the approximately 120-mile trip from Palestine to Dallas.  

91. Once at Children’s Medical Center, Nikki was put through numerous 

procedures. Hospital records indicate that an ICP monitor was placed in her head by 

neurosurgery to monitor the pressure inside her skull. APPX11. These same records 

show that staff at the new hospital were told that Nikki had been “in good health 
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until yesterday [1-31-02] AM when she was brought to an outside ER unresponsive 

with fixed and dilated pupils.” Id. Although the hospital records show that chest 

scans had revealed signs of infection and “perihilar opacities” that might be related 

“to pneumonia or edema,” child abuse was suspected per the social work 

department. Id. An emphasis was placed on the “ophthalmology consult finding” of 

retinal hemorrhages and the severe internal brain swelling reflected in the most 

recent CT scan that were seen as inconsistent with the “history provided by family 

at presentation.”  Id.  

92. During interviews at the police station, Mr. Roberson had told officers 

that he “wanted to go to Dallas to see Nikki.” 41RR172. But Children’s Medical 

Center records indicate that a social worker in Palestine, Georgeann Mitchell, who 

had been seeing Nikki at the request of the Bowmans, had told staff at Children’s 

Medical Center in Dallas that Mr. Roberson was being investigated and was not 

allowed to visit Nikki. Id. 

93. The next day, Nikki’s case was referred to Dr. Janet Squires, a 

pediatrician who served as a “REACH”7 consultant within Children’s Medical 

Center. APPX11; 42RR90. Hospital records indicate that the Bowmans asked for 

REACH personnel to contact their attorney to confirm that they had guardianship 

and would be able to make end-of-life decisions affecting Nikki. The Bowmans were 

 
7 “REACH” stands for “Referral and Evaluation of At Risk Children.” 42RR92. 
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consulted throughout the final process, and a note was made that Nikki’s father only 

got custody “after getting out of prison.” Id. Before undertaking her examination, 

Dr. Squires made the following notes: 

 “3 yr old girls [sic] in ICU, considered terminal because of inflicted head 
trauma” 
 

 Issues: “Laceration to anus” “anal tears seen” in Palestine Regional 
 

 “dx shaken/impact head trauma” “happened after 1/30 10 PM”  
 
Her notes also indicate that she had been given contact information for Detective 

Wharton with the Palestine police. Id. 

94. Dr. Squires’ post-examination report, SX45,  noted: 

 An anal exam shows “no significant bruising”; 
 

 “There is a small laceration around the anus, which could be the result of 
external trauma but can also be seen in children with difficult bowel 
movements. I can not make a definitive diagnosis of child sexual abuse.” 

 
 “no obvious fractures, but a large amount of soft tissue swelling over the scalp 

in the right posterior aspect”; 
 

 “extensive bi-lateral retinal hemorrhages”; 
 

 “Massive rotational forces were the likely mechanism to cause this brain 
injury, and the pattern is indicative of a shaken impact syndrome.” 

 
Id. (emphasis added); see also APPX66. 

95. Nikki was pronounced dead on February 1, 2002, after a “brain death 

protocol” was initiated around 7:00 PM. SX48. Mr. Roberson was prevented from 

226a



 

37 
 

going to Dallas to visit Nikki; he was instead arrested the same day his daughter was 

declared dead. The arrest warrant cited Mr. Roberson for capital murder and 

identified Nurse Andrea Sims, Verna Bowman, police officers, and Dr. Janet Squires 

(the REACH consultant) as having provided supporting evidence. Affidavits from 

investigator Joe Berreth and from Dr. Squires were part of the arrest warrant. 

APPX60. Dr. Squires’ affidavit included these medical opinions: 

 “[The] diagnosis is massive brain injury. The only reasonable explanation is 
trauma. The medical findings fit a picture of shaken impact syndrome. There 
was some flinging or shaking component which resulted in subdural 
hemorrhaging and diffuse brain injury. There was also an area of impact in 
the right back of the head.”  

 
 “After the trauma event, the child would have been very abnormal. If the child 

was well at 10:30 PM on 1/30/02, it can be said the trauma event occurred 
after the time period.” 

 
 “The medical findings are not consistent with the history of a fall from a bed.”  

 
APPX60. 

 96. Before the autopsy was performed, a CPS investigation was initiated. 

The resulting report stated that the suspected cause of Nikki’s death was “Shaken 

Baby Syndrome” and “blunt force trauma” to the back of her head. App2.  

97. An autopsy was performed the next day, February 2, 2002. APPX12. 

The medical examiner who performed the autopsy, Dr. Jill Urban, concluded that 

the cause of death was “blunt force head injuries” resulting from “homicide.” Dr. 

Urban reached this conclusion the same day that she performed the autopsy before 
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the results of testing she had requested were available. APPX99. Her autopsy report 

includes the following notations: 

 “The neck is unremarkable” 

 “The external genitalia, anus, and perineum are unremarkable” 

 “Some head contusions” 

 “no skull fractures” 

 “no extremity fractures” 

 Frenulum—“acute hemorrhage, edema, and acute and chronic inflammation” 
 

 “extensive hemorrhage into subcutaneous fat” 

 “retinal and perineural hemorrhage” 

APPX12. In an entry describing Nikki’s lungs, Dr. Urban included the following 

unexplained entry: “Interbronchial aggregates of neutrophils and macrophages.” Id. 

III. THE STATE’S EVIDENCE AT TRIAL IN SUPPORT OF ITS THEORY OF GUILT 
 

98. The State posited that Nikki’s death was caused by the intentional 

infliction of a combination of violent shaking and battery that it attributed to Mr. 

Roberson. There were no witnesses to the events that took place in the hours before 

he had woken up, found his daughter unconscious, and taken her to the Palestine 

Regional ER on January 31, 2002. Therefore, the State relied primarily on testimony 

from medical providers and experts to support its causation theory.  
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A. The State’s Reliance on Medical/Scientific Testimony at Trial 
  

99. The State’s first witness at trial with Kelly Gurganus, an emergency 

room nurse who was the first to encounter Mr. Roberson and his girlfrirnd, Teddie 

Cox, holding a limp child. 41RR63. By the time of trial, Ms. Gurganus had been a 

nurse for approximately five years. Ms. Gurganus was the only medical witness who 

observed Nikki before triage began. She did not see any significant bruising, only a 

slight bruise on her face and blue lips indicating that Nikki had not been breathing. 

41RR74-76. 

100. At trial, Ms. Gurganus described Ms. Cox as saying “very 

nonchalantly” of the child: “‘She’s not breathing.’” 41RR64. According to Ms. 

Gurganus, “most of the time,” parents would be “screaming at the top of their lungs.” 

41RR66. Ms. Gurganus dismissed Mr. Roberson’s explanation that Nikki had fallen 

out of bed and discredited his expression of concern. See 41RR69 (dismissing his 

reference to a fall: “Ma’am, if I’d known … she’d fallen off the bed this far … I 

would have never let her sleep with me.”); 41RR73 (dismissing his expression of 

concern: “You know, I love my little girl. I would never mean to hurt her.”).  
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101. Upon seeing Nikki unconscious, Ms. Gurganus told the jury “I felt like 

basically spitting in his face[.]”  41RR73.8  She also admitted that “[a]ny time a child 

is injured it upsets anyone.”  41RR79.  

102. Additionally, Ms. Gurganus noted that she learned that this same child 

had been in the emergency room two days before for an infection “and the doctor 

[Dr. Konjoyan] was concerned that he might have missed something.” 41RR68; see 

also 41RR77 (“When he told me, Dr. Konjoyan, I was standing beside him, he said, 

‘Oh, my God.’ I mean that was his words to me, ‘I just saw this child two days 

ago.”). Ms. Gurganus rejected at the outset that a fall could explain Nikki’s 

condition: “no one falls off the bed that far with that type of injury that it appeared 

at that time to be[.]” 41RR69. She alerted the police immediately. 41RR69-70.  

103. The State next called Robbin Odem, Chief Nursing Officer for 

Palestine Regional, who had not examined Nikki. 41RR82-83; 41RR87. Ms. Odem 

noted Mr. Roberson’s emotionally flat affect:  he was “[p]robably somewhat more 

calm than I would be.” 41RR86. She dismissed his expressions of concern for Nikki. 

41RR93. 

104. Ms. Odem testified that Mr. Roberson had said that Nikki had fallen off 

the bed, that he saw blood on Nikki’s mouth and had cleaned it off, that he thought 

 
8 Although the jury was instructed to disregard that statement, the statement is relevant as 

indicative of this witness’s state of mind. 
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she must have hit the table when she fell off the bed, and that she had a bruise on her 

cheek and under her chin. 41RR86-87. Ms. Odem concluded at the outset that a child 

could not sustain injuries of this type from falling off a bed. 41RR89. She thought it 

was odd that Mr. Roberson said that he had kept Nikki up for a few hours after the 

fall. 41RR95. Ms. Odem too was convinced Mr. Roberson had done something to 

harm Nikki based in part on his explanation of a fall from a bed: “I guess if my child 

fell off the bed, which they have many times, I just don’t feel like that if they fell off 

the bed and got hurt that I was going to say, ‘If something happens to them I’ll never 

forgive myself.’” 41RR99.  

105. Next the State called Andrea Sims, an emergency room staff nurse and 

self-professed “Sexual Assault Nurse Examiner” or “SANE”. Sims testified at great 

length about her hypothesis that Nikki had been the victim of sexual abuse, although 

no other medical professional supported her hypothesis. 41RR101-150. Although 

she claimed on direct examination to have been certified as a SANE for four years, 

Nurse Sims admitted on cross-examination:  “I am not actually certified as a SANE 

nurse.” 41RR144. Nurse Sims performed her “SANE exam” in the ER after Nikki 

had been intubated and thus after the breathing tube had been taped around her head 

to ensure that it stayed in place. 41RR112-113. She said that she undertook her exam 

at the request of the police—whom she, along with Kelly Gurganus, decided should 

be contacted before any examination had taken place. 41RR115; 41RR122.  
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106. Before doing her SANE exam, Nurse Sims had already concluded that 

“this looked like an intentional injury.”  41RR115; see also 41RR115-20; 41RR124; 

41RR141.  

107. Nurse Sims concluded that Nikki’s condition arose from an intentional 

injury because she felt Mr. Roberson “didn’t appear as upset as other parents that 

I’ve seen with injured children.” 41RR121. She told the jury that she only “noticed 

that he was crying after the police arrived.”  41RR122. 

108. Nurse Sims also dismissed the notion that Nikki had been injured as a 

result of a fall. 41RR124-125. She believed that these kinds of head injuries “are 

usually from a massive car wreck . . . . something that you have a massive impact.”  

41RR123. 

109. Nurse Sims testified that she had observed some “superficial” “anal 

tears” and what she characterized as “anal laxity.” Based on this evidence, she 

concluded that the child had been repeatedly “penetrated.” 41RR127; 41RR130; 

41RR143. She later admitted that such tears could also have been “caused by hard, 

large stool.” 41RR146. Nurse Sims claimed that she had observed redness around 

the vagina, but she saw that as “more of a hygiene problem than any sexual assault.” 

41RR129. Nurse Sims also testified about a torn frenulum,9 yet she did not actually 

see a torn frenulum at the time of her examination of Nikki because Nikki had been 

 
9 A frenulum is a small fold of skin beneath the tongue or between the lip and the gum. 
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intubated an hour before Nurse Sims conducted her examination.10 41RR127; 

41RR137 (admitting that she did not see Nikki without the scope in her mouth). 

Nurse Sims stated that “a torn frenulum is usually caused by something forced into 

their mouth” (such as a breathing tube) but in “[her] training it is something we look 

for as a sign of sexual assault.” Id. 

110. As part of her SANE exam, Nurse Sims took some swabs so that a lab 

could look for semen. 41RR143-44. No semen or spermatozoa was ultimately found. 

43RR95. Those negative results were not, however, incorporated into her “SANE” 

report. 41RR149-150. 

111. The State also called Jonathan Ross, M.D. Dr. Ross shared a practice 

with Nikki’s pediatrician, Karen Ostrom. Dr. Ross testified because Dr. Ostrom had 

been in a car accident and was unavailable at the time of trial. 42RR2. Dr. Ross 

acknowledged that his partner’s records indicated that Nikki had been treated 

numerous times in her short life—he counted 28 times. 42RR6-7 (mentioning six or 

seven of the infections in her first six months of life treated, unsuccessfully, with 

multiple antibiotics); see also 42RR23. Dr. Ross mentioned the breathing apnea that 

Nikki started experiencing when she was nine months old, which had prompted Mrs. 

Bowman to bring Nikki in after she “found [Nikki] laying face on the floor” then 

 
10 The Palestine Regional records do not indicate that anyone reported seeing a torn 

frenulum when Nikki was admitted. See APPX5. 
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“turned her over and she appeared to be blue and she appeared not to be breathing.” 

42RR7. Dr. Ross acknowledged that Nikki had had “several of these episodes”—

when she would cry out then “turn blue and become limp.” 42RR9. Although he 

admitted that there was some concern that Nikki might have had a seizure, he found 

that her history of inexplicably ceasing to breathe was irrelevant to explaining her 

death. 42RR10-15.  

112. Dr. Ross noted that Nikki had been in the ER two days before her death 

“with a week[long] history of vomiting and diarrhea” and then brought in for a 

follow-up the day before [her collapse], at which time her temperature had been 

measured as “pretty high,” that is 104.5 degrees. 41RR11. Dr. Ross saw Nikki that 

day, and he prescribed an antibiotic—although he felt the infection was “a viral 

illness.” He also prescribed some cough syrup with codeine, about which he said at 

trial: “Sometimes we’re treating ourselves.” Id.; see also 41RR26 (admitting that 

codeine can depress the central nervous system). 

113. Dr. Ross happened to be at the hospital on January 31, 2002 when there 

was a call from the ER about a child in respiratory distress. 41RR12. That child 

proved to be Nikki. Dr. Ross made notes for the treating physicians, but admitted 

that he failed to proofread them at the time. 42RR13. Therefore, he failed to catch 

several mistakes, including notes about when, where, and why Nikki had recently 

been treated. Id. He seemed to notice the mistakes for the first time while testifying. 
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He testified that, although he wrote that Nikki had been “‘free of illness,’” “[t]hat 

should have been ‘viral illness.’” 42RR13. Additionally, he failed to include a note 

that Nikki had had a fever when he saw her, although her temperature had been 

measured as 104.5 degrees. 42RR38. Dr. Ross acknowledged that, when Nikki was 

brought in on January 31, 2002 unconscious, her infection was still present. 42RR16; 

42RR18; 42RR28; 42RR30; 42RR32; 42RR39. At the time of the last 

hospitalization, Nikki had an ear infection that had not been present a few days 

earlier, suggesting that the infection was spreading, not abating. 42RR33. 

114. Dr. Ross’s perception of Mr. Roberson was different from the nurses’; 

Dr. Ross repeatedly described Mr. Roberson as “distraught.”  42RR13; 41RR15. Dr. 

Ross also admitted that a viral condition could progress quickly and leave a child 

virtually lifeless, yet he suggested that he ruled out the possibility that her illness had 

caused her terminal condition, while later admitting that he had no experience in 

pathology or forensic medical examinations and thus was not qualified to offer these 

opinions. 42RR14; 42RR20; 41RR25. Dr. Ross testified that the report that Nikki 

had fallen off the bed was, in his view, “inconsistent, for what I was seeing.” 

42RR17. He suggested that “[u]sually falls, at least in my experience, are bigger 

falls, falls onto concrete from a distance or some hard surface, fall against something 

hard, sharp.” 42RR18. 
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115. According to Dr. Ross, a CT scan of Nikki’s head taken at Palestine 

Regional revealed “a large subdural hematoma” and “a lot of edema of the brain 

tissue.” 42RR19. Dr. Ross concluded that these injuries had been intentionally 

inflicted. 42RR21. He also admitted that the legal requirement to report suspected 

child abuse can make a person “jump at a child abuse diagnosis.” 42RR21. He saw 

no fractures of the skull. 41RR31. 

116. The State asked Dr. Ross to opine about whether Nikki had been 

sexually assaulted. 42RR22. Dr. Ross responded:  “I don’t have any opinion.”  Id. 

Contrary to Nurse Sims’ testimony, he acknowledged that chronic diarrhea, as Nikki 

had had during the week of her death, can cause the skin in the anal region to “be 

broken down,” i.e., to tear. 42RR36. 

117. The State also relied on the testimony of Dr. Thomas Konjoyan, the 

emergency room physician who had treated Nikki at Palestine Regional on January 

28, 2002—two days before she was brought in unconscious—for “flu, diarrhea, 

vomiting.” 42RR80-81. Dr. Kojoyan was also in the ER when Nikki was brought in 

unconscious on January 31st. He observed “some bruising around the left side of her 

jaw,” which he did not attribute to a beating. 42RR83; 42RR87. Upon noting “fluid 

behind the scalp,” he requested a CT scan of her head, which was taken, but not 

admitted into evidence. 42RR83-84. He did not feel that her injuries matched the 

history of “possibly fall[ing] out of bed.” Id. Dr. Konjoyan saw swelling of the brain 
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and a subdural hematoma and concluded that the injuries “did not result from a fall 

out of bed.” 42RR85. He claimed that the internal injuries could not be from a short 

fall: “[t]hat would basically be impossible[,]” “extremely implausible,” “very 

implausible,” “very unlikely.” Id. He admitted that the records showed that the 

intubation process had initially been mishandled such that medics had had to pull 

the breathing tube back out and then reinsert it down Nikki’s throat. 42RR87. 

118. The State next called Dr. Janet Squires, a pediatrician then employed 

by Children’s Medical Center in Dallas. 42RR91. She was the head of “REACH” at 

Children’s Medical, a clinic for “referral and evaluation of at risk children.” 

42RR92. She was “the main doctor that examines children for evidence of child 

sexual abuse[.]” 42RR118. 

119. Dr. Squires saw Nikki on February 1, 2002, relying on Palestine 

Regional’s ER records and conversations with the Bowmans. 42RR95-96. She found 

“minimal” bruising, a “little chin abrasion,” “no scars, no unusual bruising or 

anything.”  42RR96. She found no evidence to support the sexual abuse allegation. 

42RR97. Although the State pressed her to explain why she did an anal exam, she 

insisted that, although she had done one, she had concluded that there had not been 

a sexual assault. 42RR99. The State then asked her to opine as to whether she had 

seen instances of sexual assault even without “any physical manifestations when you 

visual [sic] the anus?” 42RR100. Dr. Squires responded: “What I saw was a tiny 

237a



 

48 
 

little laceration and I bet every mother knows what I’m talking about . . . . very tiny 

and superficial and probably not considered to be significant.” 42RR100. But the 

State further pursued this line of inquiry, speculating that maybe there had been tears 

that had healed in a day. 42RR101. Dr. Squires rejected that hypothesis. Id.  

120. Dr. Squires reported that the CT scan she saw revealed “no fractures,” 

but showed subdural blood, edema, and “very obvious retinal hemorrhages.” 

42RR102-105. She concluded that the “medical findings” were “a picture of shaken 

impact syndrome” aka “shaken baby syndrome.” 42RR105-106 (emphasis 

added). She explained her opinion that Nikki’s injuries were caused by “very 

forcefully” shaking the head back and forth. 42RR106. The prosecutor emphasized 

the triad of symptoms observed in Nikki—“subdural hemorrhages, the retinal 

hemorrhages, and the brain swelling”—and Dr. Squires explained her view that they 

indicated “shaking[.]” 42RR107. Dr. Squires also rejected the notion that such 

injuries could arise from a fall:  “We see children fall out of windows and all sorts 

of things and we know what an impact injury looks like[.]”  42RR108. The “proof” 

of shaking, for her, was the broken blood vessels and blood “over the top of the 

brain.” Id. She also opined that, immediately after such a shaking incident causing a 

“deep brain injury,” the child “would not have been normal.” Id. The kind of 

“shaking” that Dr. Squires envisioned was “a very violent forceful act.” 42RR114. 

She then agreed with the defense attorney that what she saw when examining Nikki 
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were symptoms “classically consistent with injuries from rotational force” caused 

by shaking. 42RR120. She saw “no other indication of traumatic injuries”—“no 

bruising” “no fractures” “no old fractures”—therefore, she concluded the injury was 

caused by violent shaking. 42RR123. 

121. Dr. Squires was asked about the torn frenulum and whether it was 

indicative of abuse. Dr. Squires acknowledged that a torn frenulum “can be an 

accident. There are ways you can fall against your lip or you can fall against 

something” and that “I don’t think a torn frenulum in and of itself can be said to be 

abuse[.]” 42RR111; 42RR113. Dr. Squires again attested that she did not see the tiny 

“anal tears” as indicative of sexual abuse: “a lot of times many children will get little, 

tiny, little tears in the skin, sometimes particularly if they’re having a difficult bowel 

movement.” 42RR120.  

122. The State’s last medical witness was Dr. Jill Urban, a forensic 

pathologist employed by the Dallas County Medical Examiner at SWIFS aka the 

Dallas County crime lab. 43RR64. Dr. Urban walked the jury through the autopsy 

photographs she had taken, which were admitted into evidence. 43RR69-86; SX49-

SX72. Dr. Urban stated that these photographs, taken during the autopsy performed 

more than two days after Nikki’s initial hospitalization, accurately depicted Nikki’s 

injuries when they occurred. 43RR75-79. Dr. Urban concluded, as a result of the 

autopsy that she had performed, that Nikki’s death was caused by “blunt force” and 
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she then defined the term as the result of impact and violent shaking. 43RR78-79; 

43RR86. In her opinion, it was “not unusual” that this kind of serious injury was not 

accompanied by any fractures to the skull, because it is the shaking that causes the 

injuries that ultimately kill the child. 43RR79-81. Dr. Urban opined that it was not 

unusual for a child to have this kind of serious internal injury without neck injuries 

or broken bones because, in her opinion, violent shaking can cause that kind of 

damage. 43RR82. She explained her understanding that, “if the child is shaken, it’s 

this very large object sitting on a fairly weak neck”—and so the neck is protected 

but the head is not. Id. She did not explain how this analysis applies to a toddler like 

Nikki, as opposed to an infant; nor did she explain how a “fairly weak neck” is 

“protected” during shaking but the anatomy inside the skull is not. 

123. Dr. Urban found no evidence of old injuries, healed bone fractures, scar 

tissue, or other trauma and acknowledged that some of the small bruises to the neck 

and face area could have been caused by attempts to resuscitate Nikki. 43RR95-96. 

These negative findings reinforced her view that the cause of death resulted from 

violent shaking. 43RR82. She emphasized the triad of symptoms of retinal 

hemorrhages, subdural hemorrhage/hematoma, and cerebral edema or brain 

swelling. 43RR84-85. Dr. Urban also opined that, after being shaken, Nikki’s 

injuries would have been immediately apparent—reflected in “a change in the level 
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of consciousness.” 43RR81. In her view, immediately after the event that caused this 

injury, Nikki would have shown clear signs of impairment. 

124. Dr. Urban testified that she did not see any injuries to the anal area or 

the genitalia. 43RR83; 43RR92; 43RR95-96. She testified that no semen or 

spermatozoa was found on Nikki. 43RR95-96. She admitted that she saw no injury 

suggesting sexual assault although she agreed with the prosecutor that a sexual 

assault might have happened even if there was no physical evidence of it. 43RR97. 

B. The State’s Reliance on Lay Witnesses at Trial 
 

125. In addition to the medical testimony, the State put on several lay 

witnesses to try to portray Mr. Roberson as someone who had previously lost his 

temper with Nikki. These witnesses were his former girlfriend Teddie Cox, her 

minor child (Rachel), her minor niece (Courtney), and Verna Bowman. The two 

minors were asked to use a teddy bear to demonstrate how they had supposedly seen 

Mr. Roberson shake Nikki in the past. 42RR52; 42RR69-71. 

C. No Alternative Causation Defense at Trial 
 

126. There was no direct evidence that Mr. Roberson had inflicted any injury 

to Nikki. In his initial statements to the police, after he was pressed for some 

explanation as to how Nikki had been hurt after being told that her injuries were 

inconsistent with a fall, he stated that “[t]his morning when she wouldn’t wake up, I 

crawled up on the bed and grabbed her face and shook it to wake her up. Then when 
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she didn’t wake up I slapped her face a couple of times.” 41RR170; APPX7; APPX8. 

This statement was Mr. Roberson’s only admission that he took action that could 

have injured Nikki—but only after he had already found her unconscious. He 

consistently maintained his innocence.11 

127. Despite Mr. Roberson’s not-guilty plea and rejection of a plea deal, 

defense counsel, in Opening Statements, conceded the State’s shaken baby/shaken 

impact theory was the cause of death: “This is, however, unfortunately a shaken baby 

case. The evidence will show that Nikki did suffer injuries that are totally consistent 

with those applied by rotational forces more commonly known as shaken baby 

syndrome.” 41RR57-58. Defense counsel also conceded “that this child did not die 

from a fall of 22 inches.” 41RR60. Defense counsel reminded the jurors that they 

had all been asked about shaken baby syndrome during voir dire:  “Every one of you 

related that you had heard the term shaken baby, that it was an act of basically a lack 

of control of emotion. It’s a bad thing, but it’s not something that rises to the level 

of capital murder.” 41RR61. 

 
11 In this proceeding, the State has relied on a coerced “confession” that defense 

punishment-phase witness Kelly Goodness reputedly obtained from Mr. Roberson. The reasons to 
give no credence to Dr. Goodness’s testimony is discussed below in the “Findings of Fact 
Regarding State’s Reliance on Opinions about Mr. Roberson’s Demeanor and Purported 
‘Confession’.” 
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128. While cross-examining the State’s child abuse expert, Dr. Squires, 

defense counsel expressed agreement that this was a “classic” shaken baby case 

during the following Q & A: 

Q. In talking with you before, you told me that it’s your best feeling 
that the brain injury occurred by virtue of the rotational force of the 
shaking; is that correct?   
 
A. Yes.  
 
Q. Not by the impact that’s shown from the back of the head?  
 
A. I believe it’s a combination. I do not think an impact alone. There 
was more than an impact to explain this. But there was clearly an impact 
and I think the moment of impact is when a lot of the damage could be 
done.  
 
Q. In many respects what you saw with this child are classically 
consistent with injuries from rotational force; is that correct?   
 
A. Yes. 
 

42RR119-120 

129. Defense counsel’s cross-examination of Dr. Urban, the medical 

examiner who had performed the autopsy and one of the State’s two non-treating 

medical experts, did not explore the history of an accidental fall that Mr. Roberson 

had reported, the injury potential of an accidental fall, or attempt to situate that fall 

in the context of Nikki’s chronic and current illnesses and in the context of the 

medications she had been given. 
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130. In Closing Arguments, defense counsel again conceded that this was an 

shaken baby case, suggesting only that a capital murder conviction was not the way 

to address this widespread social problem: 

Shaken baby syndrome has become an unfortunate issue in our society. 
The foundation says over 10,000 cases occur a year. As I said also 
earlier in this trial, this is not the type of tool to deal with this situation. 
 

49RR34.  

131. The defense did contest the allegation that Nikki had been sexually 

assaulted, but only through its cross-examination of Nurse Sims. 41RR137-150. 

132. Although the evidence was not before the jury during the guilt-phase, 

the degree to which defense counsel embraced the State’s causation theory is 

suggested by defense counsel’s decision to retain and then present in the 

punishment-phase an “expert” (Dr. Kelly Goodness) who presumed that it was true 

that Mr. Roberson had “violently shaken” Nikki and then refused to accept any 

explanation to the contrary. 48RR24. This defense expert’s approach to a forensic 

psychological exam was, as established in this habeas proceeding, contrary to the 

ethics of the profession. 7EHRR133.  
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FINDINGS OF FACT REGARDING THE CHANGE IN SCIENTIFIC UNDERSTANDING 
SINCE 2003, THE INACCURATE EVIDENCE PRESENTED AS “SCIENCE” AT TRIAL, 

AND THE NEW EVIDENCE FALSIFYING THE STATE’S THEORY OF GUILT 
 

133. The Court finds and concludes that there have been significant, material 

changes in the relevant science since Mr. Roberson’s 2003 trial; that Mr. Roberson 

has adduced considerable new evidence from credible and highly qualified experts 

that Nikki’s death was not a homicide; and that Mr. Roberson has adduced 

considerable new evidence that the 2002 autopsy findings regarding cause and 

manner of death were unreliable. In making these findings, the Court has relied on 

the testimony of the following experts who presented live testimony and/or credible 

sworn reports in this cause: pediatric forensic pathologist Dr. Janice Ophoven; 

forensic pathologist Dr. Carl Wigren; forensic pathologist Harry Bonnell; forensic 

pathologist Dr. John Plunkett; biomechanical engineer Dr. Ken Monson, radiologist 

Dr. Julie Mack; and neuropathologist Dr. Roland Auer. 

I. CHANGES IN THE RELEVANT SCIENTIFIC UNDERSTANDING 
 
 134. The Court finds and concludes that, in 2002-2003, when Mr. Roberson 

was tried, the medical community was advising doctors to infer that a child had been 

violently shaken when the child presented with a brain condition involving three 

components: subdural hematoma/bleeding, brain swelling also known as “edema,” 

and retinal hemorrhaging or bleeding in the eyes. The assumption was that, where 

this “triad” of symptoms was present, a child must have been the victim of 
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intentionally inflicted abuse that included violent shaking and that whoever had been 

caring for that child when the symptoms became manifest must have been the 

culprit—absent some verified major trauma such as a car wreck or a fall from a 

multistory building. This phenomenon was known as “Shaken Baby Syndrome” 

(SBS) or “Shaken Impact Syndrome,” and, eventually, was reclassified as a sub-

category of the umbrella term “Abusive Head Trauma” (AHT) in 2009. 

 135. Experts who testified in this habeas proceeding, including 

neuropathologist and Ph.D. scientist Roland Auer, attested that many medical 

examiners, himself included, believed in 2003 that merely seeing the triad of 

subdural hematoma, cerebral edema, and retinal hemorrhage was sufficient to 

presume that a child had sustained an inflicted head injury. 8EHRR129. Only a small 

number of pioneers, such as Dr. John Plunkett, were questioning that presumption 

at the time. Id. 

 136. The Court finds and concludes that the State relied on the SBS 

hypothesis and its tenets to obtain Mr. Roberson’s conviction. The Court finds that 

the trial testimony, described at length above, contradicts contemporary scientific 

understanding that would have raised more than a reasonable doubt that Nikki’s 

death was a homicide.12  

 
12 The Court notes that a trial judge in New Jersey recently granted a pre-trial Daubert 

motion, precluding any testimony about SBS/AHT as an explanation for a child’s death, finding 
the admissibility of SBS/AHT testimony “inappropriate because it is an inaccurate and misleading 
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A. How the Relevant Science Changed 
 

137. To understand how the scientific understanding has changed, the Court 

finds that it is important to trace the evolution of the SBS hypothesis, as developed 

through evidence presented in this proceeding. See TEX. CODE CRIM. PROC. art. 

11.073 (a)  (permitting habeas relief in cases where “relevant scientific evidence” 

that “(1) was not available to be offered by a convicted person at the convicted 

person’s trial; or (2) contradicts scientific evidence relied on by the state at trial.”). 

1. SBS emerged as a hypothesis and took hold without scientific 
testing. 

 
138. The idea that shaking a baby might cause brain damage first emerged 

in the early 1970s, inspired in part by an article entitled On the Theory and Practice 

of Shaking Infants by Dr. John Caffey. APPX21;13 3EHRR45; 4EHRR12, 

 
diagnosis because it lacks scientific grounding.” State of New Jersey v. Darryl Nieves, Indictment 
No. 17-06-00785 (Superior Court of NJ, Middlesex County Jan. 7, 2022). Based on a robust 
evidentiary record, the Nieves court found “[t]here is no ‘quality assurance’ component to this 
diagnosis because it is a hypothesis based upon extrapolation of data, coupled with a ‘process of 
elimination’ engaged in by diagnosticians in an effort to reach a ‘conclusive diagnosis’ which, in 
the end, cannot be treated medically. The accuracy of scientific evidence must be established and 
not left premised upon probabilities based upon extrapolation of data but, instead, certainties borne 
from testing and examination.” Id. 

13 The Court did not admit Applicant’s scientific articles into evidence, but they have been 
incorporated into the writ record. To the extent that an expert attested to their significance in 
shaping the relevant science, the Court cites them, recognizing that the Applicant has a burden to 
prove that the scientific understanding relied on to obtain his conviction has changed in a material 
way. See TEX. CODE CRIM. PROC. art. 11.073 (b)(1)(A) (requiring habeas applicant to show 
“relevant scientific evidence is currently available and was not available at the time of the 
convicted person’s trial because the evidence was not ascertainable through the exercise of 
reasonable diligence by the convicted person before the date of or during the convicted person’s 
trial.”). 
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4EHRR17. Dr. Caffey was a radiologist in Pennsylvania who posited that violent 

shaking might pose specific risks to infants. Id. Around this same time, Dr. Norman 

Guthkelch, a British neurosurgeon, raised concerns that violent shaking of infants 

might cause subdural hematoma aka bleeding. APPX20; 4EHRR17-18. These 

doctors raised concerns that the unstable nature of the infant brain, with its high-

water content, increased the risk for bleeding in the head from shaking. “Shaking” 

as a mechanism of injury was a hypothesis proposed by Drs. Caffey and Guthkelch 

absent evidentiary support or confirmation from scientific principles. 3EHRR93; 

8EHRR17-18.  

139. When the SBS hypothesis was first proposed, it focused on very small 

infants whose brains are different from a two-year-old’s brain and whose neck 

muscles are very different. 3EHRR46-47. Infants, not toddlers, have a “relatively 

heavy head, watery brain, and weak neck muscles,” which is how the hypothesis 

emerged. 3EHRR47. 

140. Without any scientific study to support it, the hypothesis that a brain 

could be damaged by violent shaking was gradually applied to older and older 

children. 3EHRR47. For many decades, this hypothesis was accepted without being 

tested. 4EHRR18.  

141. In 2001, shortly before Nikki Curtis’s death, the American Academy of 

Pediatrics published a position paper (“2001 AAP”) stating that violent shaking was 
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not only considered a form of child abuse to young infants but also emphasizing the 

view that subdural hematoma, brain swelling, and retinal hemorrhage were 

“diagnostic features of this form of head injury.” 4EHRR20; APPX22. The 2001 

AAP position paper was not a scientific study, but a collection of opinions selected 

by the organization to educate its members. 4EHRR20. As such, the 2001 AAP 

reflected and promoted what was perceived as medical orthodoxy at the time of Mr. 

Roberson’s 2002-2003 trial. 

142. Ultimately, in 2009, the American Academy of Pediatrics published a 

new position paper (“2009 AAP”), in which the organization dropped the term 

“shaken baby.” APPX29; 4EHRR43-44. Instead, doctors were urged to use a new 

nonspecific term: “abusive head trauma” (AHT). The AHT term is not synonymous 

with SBS; AHT is a blanket term used to encompass all mechanisms that might be 

used to intentionally injure a child in a way that results in some head injury. 

4EHRR124. It is a broad, non-specific term, although the name itself implies a 

criminal act. 8EHRR130. In 2009, some key elements of the 2001 AAP paper were 

changed significantly, including issues having to do with falls and the interpretation 

of retinal hemorrhage, brain swelling, and subdural hematoma as diagnostic. 

4EHRR21. 

2. Outliers started to challenge the untested premises of SBS. 
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143. Meanwhile, what Dr. Ophoven described as a “fairly small cohort of 

practitioners” had been raising concerns about the ramifications of the SBS 

diagnosis and its reliability. 4EHRR23. For instance, forensic pathologist Dr. John 

Plunkett published a commentary on the Louise Woodward trial, which had involved 

a babysitter accused and convicted of shaking an 8-month-old baby to death; Dr. 

Plunkett’s commentary raised concerns about whether science supported the shaking 

hypothesis. 4EHRR23-24. Then, in 2001, Dr. Plunkett published a paper titled “Fatal 

Pediatric Head Injuries Caused by Short-Distance Falls.” 4EHRR25; APPX24. Dr. 

Plunkett’s paper challenged the assertion frequently made in SBS trials that short 

falls cannot kill a child—emphasizing that even the Consumer Product Safety 

Commission had fatal short falls in its database of child fatalities. 4EHRR26. The 

paper identified 18 cases of fatalities that had been classified as short-fall accidents 

and thus verified that short falls can indeed, under some circumstances, kill or create 

a fatal blunt force impact to the head. Id.  

144. One of the accidents discussed in Dr. Plunkett’s paper had actually been 

caught on videotape and the tape plainly showed that the event was an accident. The 

tape showed a little girl, precisely Nikki’s age, fall from a small play-scape in the 

garage onto concrete covered by carpet while a female relative just happened to be 

filming the toddler joining her older brother on the play-scape. In this habeas 

proceeding, Dr. Plunkett’s research related to this fall was discussed and the 
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videotape of this particular fall was played during the testimony of Dr. Kenneth 

Monson.14 5EHRR28-32. As Dr. Monson explained, before Dr. Plunkett’s paper, 

there had been a few reports of injuries related to short falls, but they had largely 

been dismissed. 5EHRR29-30. The videotape showed the fall and how the child 

remained lucid; but she ended up dying approximately a day later. 5EHRR32. 

145. Dr. Plunkett submitted an affidavit that was admitted into evidence in 

this proceeding. See APPX3. Because Dr. Plunkett passed away before the 

evidentiary hearing in this cause, he did not testify. The Court finds, however, that 

his affidavit is reliable; the opinions he offered are credible; and his credentials 

indicate that he was highly qualified to opine about the topics contained in the 

affidavit. Dr. Plunkett’s affidavit explains how the fact that a short fall can, under 

circumstances, be fatal was initially derided by most in the medical community and 

 
14 Dr. Monson is an associate professor of mechanical engineering at the University of 

Utah. 5EHRR12. He has bachelors and masters degrees in mechanical engineering from Brigham 
Young University and a Ph.D. in mechanical engineering from the University of California, 
Berkeley. He pursued post-doctoral training at the University of California, San Francisco, in the 
Department of Neurosurgery. His current responsibilities include directing the “Head Injury and 
Vessel Biomechanics Laboratory” at the University of Utah, which is devoted to better 
understanding traumatic brain injury and, more specifically, how the blood vessel of the brain are 
influence by head trauma. 5EHRR16-17. See also APPX130. 
 Dr. Monson is a reviewer for numerous scholarly journals and for governmental entities 
seeking expert input for the allocation of research funding. 5EHRR19-20. He was been accepted 
as an expert by courts in approximately 50 proceedings involving the death of or injuries to a child 
following a purported fall. 5EHRR21-22. He was accepted as an expert in biomechanical 
engineering by this Court without objection from the State. 5EHRR23. The Court finds and 
concludes that Dr. Monson was qualified to opine, his opinions were reliable, and he was a credible 
witness. 
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why this research was relevant to challenging the SBS hypothesis that had taken hold 

in the medical community. Id. 

146. The change in understanding of the injury-potential of short falls, 

prompted by research in the field of biomechanics, progressed slowly. Biomechanics 

is a science that applies the principles of mechanics/physics to biological materials. 

5EHRR17. When trying to understand whether specific circumstances could have 

caused an injury, biomechanical engineers, unlike medical doctors, quantify the 

level of force or acceleration that the head may have experienced and compare the 

measured result to the injury threshold expected to result in injury. 5EHRR33. One 

way that biomechanical engineers conduct these kinds of experiments is by using 

crash-test dummies, cadavers, animal models, and computer simulations. 5EHRR34; 

5EHRR38-40. Experiments utilizing these models are accepted by the research 

community and are relied on, for instance, by the federal government and the 

automotive industry to improve product safety and reduce head injuries. 5EHRR44; 

5EHRR146. 

3. After Roberson’s February 2003 trial, studies began to undermine 
what had been widespread acceptance of the SBS hypothesis. 

 
147. Dr. Monson explained some of the laboratory studies that continued to 

be conducted after Dr. Plunkett’s initial paper, up through 2011, on assessing the 

injury potential of short falls. 5EHRR66-71. 
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148. Additionally, in 2003, the Journal of Neurosurgery published an article 

by several biomechanical engineers, including Michael Prange, as well as a 

neurosurgeon, Dr. Duhaime, entitled “Anthropomorphic Simulations of Falls, 

Shakes, and Inflicted Impacts in Infants.” APPX25; 4EHRR29-31. The publication 

described a study that had been conducted at a laboratory in the University of 

Pennsylvania using biofidelic dummies to measure the injury-potential of a variety 

of actions including dropping onto foam rubber, dropping from various heights onto 

a variety of surfaces, and violent shaking. The study demonstrated that the injury-

potential from even relatively short falls could generate sufficient injury potential to 

cause serious injury, even fatalities. The study also showed that violent shaking did 

not create energy and injury-potential more than dropping the child from a short 

height onto a foam rubber surface. 4EHRR29-20.  

149. Similarly, in 2004, Prange et al. published reports of laboratory studies 

at Duke University that provided guidance about measuring the injury impact of 

short falls. APPX131; 5EHRR68.  

150. But instead of utilizing this information to question whether there was 

any scientific basis for the SBS hypothesis, a terminology shift occurred—with child 

abuse pediatricians promoting the term “shaken impact syndrome” instead of 

“shaken baby.” 4EHRR31. 
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151. Then, in 2007, the fruits of a judicial inquiry initiated by the Canadian 

government was published, identifying numerous false convictions obtained in 

reliance on the SBS hypothesis. 4EHRR33-34; APPX26. The voluminous report was 

made available to the public and was considered exhaustive in terms of identifying 

growing concerns with the SBS diagnosis. 4EHRR36-37. That same year, 2007, a 

paper by Ken Monson was published, entitled “Head Exposure Levels in Pediatric 

Falls,” which approached the matter of injury potential in scientific terms. 

4EHRR40; APPX27. This paper was presented at the National Neurotrauma 

Symposium and explained how the potential for head injury varies based on how a 

child may hit the ground. 5EHRR20-21. 

152. In 2009, a biomechanical engineer named Chris Van Ee co-authored a 

paper with Dr. John Plunkett entitled “Children ATD Reconstruction of a Fatal 

Pediatric Fall.” 4EHRR41; APPX28. The paper described a laboratory reenactment 

of one of the short falls discussed in Dr. Plunkett’s 2001 paper (the same short fall 

that had been accidentally captured on videotape). The case involved a two-year-old 

falling a short distance off a small playscape, hitting her head, crying, then seeming 

okay, but ultimately dying from the injury caused by a single impact to the head 

during the seemingly minor accidental fall. 4EHRR42-43. Dr. Monson explained to 

this Court how the fall had been reconstructed, including the fact that the toddler’s 

feet were only 28 inches from the ground when the fatal fall occurred. 5EHRR35. 
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This study and the reconstructed short fall highlighted in the paper added to the 

scientific understanding of how children can be fatally injured in short falls. 

5EHRR51-54. The same year that the paper co-authored by Drs. Van Ee and Plunkett 

was published, the American Academy of Pediatrics dropped promotion of the term 

“shaken baby.” 4EHRR44-45; see also APPX29. 

153. In 2011, Dr. Patrick Barnes, a neuroradiologist who had testified for the 

prosecution in the Louise Woodward case, published an article entitled “Imaging of 

Nonaccidental Injury and the Mimics: Issues and Controversies in the Era of 

Evidence-Based Medicine.” 4EHRR46; APPX30. Dr. Barnes is the head of pediatric 

radiology at Stanford University. 4EHRR46. His article surveyed a number of 

conditions, circumstances, and mechanisms that can create internal head conditions, 

characterized by subdural blood, brain swelling, and retinal hemorrhages, that were 

not caused by trauma. The clear implication was that this condition is not necessarily 

caused by abuse. Id. 

154. In 2012, the International Journal of Developmental Neuroscience 

published an article entitled “Influence of Age and Fall Type on Head Injuries in 

Infants and Toddlers.” 4EHRR56; APPX34A. This article reflected further inquiry 

by a group of scientists from multiple disciplines, at the prestigious laboratory at the 

University of Pennsylvania, into the nature of head injuries sustained by children, 

including as a result of short falls. 4EHRR57.  
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155. In 2013, a study by multiple authors, including Irene Scheimburg, 

M.D., was published in Pediatric and Developmental Pathology entitled: 

“Nontraumatic Intradural and Subdural Hemorrhage and Hypoxic Ischemic 

Encephalopathy in Fetuses, Infants, and Children up to Three Years of Age: Analysis 

of Two Audits of 636 Cases from Two Referral Centers in the United Kingdom.” 

4EHRR57-58; 8EHRR29; APPX34B. This study demonstrated that the lack of 

oxygen (aka hypoxia) causes bleeding in the dural membrane of very young children; 

the bleeding was not caused by the tearing of bridging veins, as had previously been 

assumed. 4EHRR58. It was the lack of oxygen to the nerve cells in the brain that 

caused the brain to swell and then die, not shaking. The article also identified various 

naturally occurring conditions that can cause lack of oxygen. 4EHRR59. That is, this 

study established that oxygen deprivation, not necessarily trauma, can cause 

bleeding in infants’ and children’s around nonperfused brains. 8EHRR29-31. The 

study also demonstrated that the longer the interval of heart-stoppage resulting in 

oxygen deprivation, before resuscitation, the more bleeding was observed. 

8EHRR31. 

156. That same year, 2013, an extensive study by Patrick Lantz, M.D., et al., 

was published by the American Academy of Forensic Sciences called: “Extensive 

Hemorrhagic Retinopathy, Perimacular Retinal Fold, Retinoschisis, and Retinal 

Hemorrhage Progression Associated with a Fatal Spontaneous, Non-Traumatic, 
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Intracranial Hemorrhage in an Infant.” This study identified approximately 30, non-

traumatic conditions that can cause retinal hemorrhage, i.e., bleeding in the eyes. 

Retinal hemorrhage had previously been used as a primary indicator that child abuse 

had been perpetrated in the form of violent shaking. 4EHRR60-61; APPX34C.  

157. In 2014, the third edition of Dr. Jan Leetsma’s treatise Forensic 

Neuropathology was published. 4EHRR; APPX32. This edition of a treatise, used 

by neuropathologists worldwide, contained an entire chapter on biomechanics and 

how it should be used to understand issues arising in forensic neuropathology. 

4EHRR169. The treatise discussed SBS in great detail and the lack of scientific 

support for the hypothesis. 4EHRR49-50. 

158. In 2015, the American Academy of Forensic Sciences published an 

open letter entitled: “Argument and Critique, Open Letter on Shaken Baby 

Syndrome and Courts: A False and Flawed Premise.” APPX145. The letter noted: 

 “It can be shown in many such instances that the evidence of the prosecution 
experts alleging death or serious injury from SBS is demonstrably flawed. The 
scientific basis for the assertion that these injuries are the consequence of 
deliberately inflicted violent shaking is highly contentious.” 

 
 “Biomechanical evidence has shown that shaking without contact would only 

produce the triad of injuries in association with other injuries to the neck and 
spinal column that are typically not found in alleged SBS cases.” 

 
 “SBS is lacking in scientifically-conducted validation and forensic rigour.” 

 
 “To date, the scientific research which has been conducted casts considerable 

doubt on the SBS construct.” 
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Id; see also 10EHRR123-128. 

4. Change in the scientific understanding continued after Roberson’s 
writ application was filed. 

 
159. In 2016, an agency of the Swedish government published the first “meta 

study” of SBS studies. 4EHRR51-52; APPX34D. The entity found that there were 

no high-quality articles or scientific studies that met the criteria for sound science 

supporting the SBS hypothesis. 4EHRR52-53. An appendix to the study highlighted 

the absence of any uniform diagnostic criteria for SBS, as there are for other medical 

conditions. 4EHRR53-54. The meta-study noted the “circular” reasoning at the heart 

of the SBS phenomenon: that the presence of subdural hematoma, brain swelling, 

and retinal hemorrhage were considered proof that shaking had occurred and so 

cases in which these conditions were found were considered proof that violent 

shaking had occurred. 4EHRR54-55; see also 8EHRR35.  

160. In this proceeding, Dr. Auer, who read the results of the study in the 

original Swedish, explained the significance of this peer-reviewed publication 

(APPX34D), which had identified significant defects in the SBS/AHT literature, 

particularly the circular reasoning (where the idea that one starts with becomes the 

conclusion, rather than reaching a conclusion based on the facts presented). 

8EHRR35-37. In short, the Swedish study demonstrated that there is no science 

demonstrating that shaking a baby or child causes the triad of internal head injuries. 

8EHRR36-38.  

258a



 

69 
 

161. In 2017, a team of researchers, led by Niels Lynøe,  published an article 

entitled “Insufficient Evidence for Shaken Baby Syndrome,” a survey of the lack of 

evidence-based support for the SBS diagnosis. 4EHRR62; APPX34D.  

162. A 2018 study, involving a survey of pediatricians and child abuse 

experts, identified eight cases of children involved in verified accidental falls who 

suffered subdural hematoma and retinal hemorrhage. APPX141; see also 

5EHRR140-143 (discussing N. Atkinson 2018, “Childhood Falls with Occipital 

Impacts in Pediatric Emergency Care). One of the falls in the study involved a set of 

children in the front yard with multiple other family members. One child pushed 

another child, who then fell backward into a 16-month-old. The 16-month-old fell 

to a sitting position; the child then fell backwards, hitting her head from the seated 

position; the child died as a result of the impact from that fall of only a few inches. 

This study showed that inflicted trauma should not be presumed because plainly 

accidental short falls could cause the kind of fatal head injuries that had been treated 

as proof of SBS/AHT for decades. 10EHRR160-164. 

163. In 2019, a scholarly journal, Clinical Ethics, published an article 

entitled “Hidden Clinical Values and Overestimation of Shaken Baby Cases.” 

4EHRR63; APPX34E. The article discussed the epidemiologic implications of the 

SBS diagnosis, suggesting that many of the cases are inadequately diagnosed and 

that the literature reflects pronounced bias. Id. 
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164. By this point, one of the doctors responsible for the original SBS 

hypothesis, Dr. Guthkelch, had spoken up about his concern that this unverified 

hypothesis had caused a great deal of damage. He acknowledged that subdural and 

retinal hemorrhages, with or without cerebral edema, have been observed in 

accidentally or naturally occurring circumstances. 10EHRR130. Dr. Guthkelch also 

acknowledged that the forces generated by humans and laboratory machines shaking 

a dummy have proved “insufficient to cause disruption of human tissue” or any other 

injuries attributable to SBS. 10EHRR131. His call for civilized and reason-based 

scientific discourse was published in an article entitled “Problems of Infant Retino-

Dural Hemorrhage with Minimal External Injury.” 4EHRR64; APPX34F. 

B. Specific Components of the SBS Hypothesis That the State Relied on 
to Obtain Roberson’s Conviction That Are Contrary to 
Contemporary Scientific Understanding 

 
165. While the State has distanced itself from the concept of shaking as a 

cause of Nikki’s injuries in this proceeding, the Court finds and concludes that the 

case the State tried was an SBS/AHT case.15 Mr. Roberson’s jury was repeatedly 

told that Nikki’s condition showed that she had been violently shaken, which the 

 
15 In Dr. Urban’s 2016 affidavit, she denied that she had identified shaking as a cause of 

Nikki’s injuries. APPX100; 5EHRR196-200 (discussing content of Dr. Urban’s 2016 affidavit). 
The Court finds and concludes, however, that the trial transcript shows otherwise. Echoing Dr. 
Urban, Dr. Downs, the State’s retained expert in this proceeding, repeatedly suggested that this is 
“not a shaking case.” 10EHHR144. But that position reflects a significant change from the State’s 
position at trial. Additionally, as explained below, while on the stand, Dr. Downs abandoned his 
position that shaking was not involved and ended up deferring to the State’s trial expert, Dr. 
Squires. 
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State then used to prove the mens rea element of the alleged crime. Several tenets of 

the SBS/AHT hypothesis were attested to at trial as representing scientific fact. 

While “AHT” is still a diagnosis that can be used by doctors on forms, there is no 

evidence-based research that supports its tenets.  

166. The Court finds that this on-going controversy can be explained in part 

by the difference between practicing medicine on one hand and conducting research 

on the other hand. As Dr. Auer explained, as a scientist, he can conduct experiments 

and approach new information skeptically, amassing and studying data; by contrast, 

medical doctors are busy treating patients and often accept information conveyed 

through group thinking, as occurred with the momentum behind the “shaken baby” 

hypothesis. 8EHRR14-15.16  

167. The Court finds and concludes that several propositions asserted as 

scientific fact during Mr. Roberson’s trial are no longer defensible. 

1. Discredited position: Shaking can cause a triad of internal head 
injuries without injuring the neck 

 
168. The Court finds and concludes that it was widely believed at the time 

of Mr. Roberson’s trial that violent shaking could cause subdural bleeding, brain 

swelling, and retinal hemorrhage—the condition observed in Nikki at the time of her 

 
16 The State’s retained expert in this proceeding, Dr. Downs, opined that forensic 

pathologists like himself (and Dr. Urban) “can’t do” “evidence-based medicine.” 10EHRR27. The 
Court finds and concludes, however, that Article 11.073 of the Texas Code of Criminal Procedure, 
in tandem with the federal and state Constitutions, exists to ensure that criminal convictions rest 
on “evidenced-based” science. 
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collapse. The idea was that “sheering forces” generated by shaking caused “the brain 

to move around” and then cause this kind of damage without leaving external 

evidence of the internal injuries. 3EHRR45; 3EHRR89; 3EHRR993; see also 

42RR107 (Dr. Squires testifying at trial that “most of the experts do think that 

shaking alone, if done vigorously, will kill a child, but most children are shaken and 

then thrown against something.”); 42RR120 (Dr. Squires answering “yes” to defense 

counsel’s question at trial: “In many respects, what you saw with this child are 

classically consistent with injuries from rotational force [i.e. shaking]?”).  

169. In her trial testimony, Dr. Squires expressly testified that the “American 

Academy of Pediatrics” had taken a position on SBS. 42RR116-117. This was a 

reference to the 2001 AAP position paper (APPX23). In that paper, pediatricians 

were taught that they did not have to consider other possible diagnoses if there were 

three findings: subdural bleeding, brain swelling aka cerebral edema, and retinal 

hemorrhaging. The 2001 AAP also instructed that these three findings justified the 

presumption that the child’s injury had been caused by abusive shaking. 

170. The trial record plainly reflects that Dr. Urban relied on the opinion that 

shaking was a mechanism that could explain Nikki’s condition and death. 

4EHRR76-78. Dr. Urban testified that Nikki, a two-year-old child, had anatomical 

features, such as a “weak neck,” that made her more vulnerable to shaking. But Dr. 

Ophoven opined that “those purported factors were never scientifically established 
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in a child of [Nikki’s] age[.]” APPX2 at 16 (citing 43RR82). Newborns have weak 

necks, which is why their necks need to be protected; but a two-year-old’s neck is 

anatomically quite different. 3EHRR91. As Dr. Ophoven explained, “[b]y the time 

a child gets to two and a half years old, their brains are three times bigger and their 

skulls are thicker and their necks are stronger” than those of newborns. 3EHRR90. 

Dr. Urban’s suggestion that Nikki’s neck was protected when she was being shaken 

and battered because her neck muscles were “weak” and her head big compared to 

her body was inaccurate and misleading; but her testimony was consistent with the 

teachings of SBS at that time. 3EHRR91.  

171. At trial, Dr. Urban repeatedly described shaking as a cause of Nikki’s 

head injuries, suggesting that a shaking motion had somehow caused her brain to 

move back and forth within the skull, thereby rupturing, as she put it: “the little bitty 

veins” that connect “the dura and the brain itself.” 5EHRR195-196 (quoting Dr. 

Urban’s trial testimony). Dr. Wigren noted that biomechanical engineers have since 

established that shaking cannot generate forces sufficient to rupture “the little bitty 

veins” that connect the dura and the brain itself; that is “literally impossible” to do 

through shaking. Id. This point was verified by biomechanical engineer Dr. Monson, 

who reported that no study has demonstrated that shaking can produce a subdural 

hematoma or any head injuries. 5EHRR98; 5EHRR122; 5EHRR131. 
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 172. But because shaking does not bruise the scalp, the internal triad of head 

injuries combined with relatively minor external bruises or no bruises at all was seen 

as proof that shaking had occurred. 3EHRR45. Only well after the SBS hypothesis 

had become entrenched were biomechanical studies used to test the hypothesis that 

the rotational acceleration and deceleration associated with abusive shaking would 

cause retinal hemorrhaging and other head injuries; and that hypothesis has now 

been proven false. 3EHRR94. 

173. While SBS/AHT is still adhered to by child abuse pediatricians,17 there 

is no scientific basis to support the hypothesis that violent shaking can scramble or 

“sheer” an infant’s brain cells or cause subdural hematoma, brain swelling, and 

retinal hemorrhage. 3EHRR45-46; 4EHRR37; 4EHRR142; 4EHRR146. 

174. More specifically, there are no biomechanical studies that support the 

assertion that a child of Nikki’s weight and height could be shaken so as to cause 

any internal head injuries. 3EHRR46-47.  

175. Dr. Monson described studies in the field of biomechanics on the 

injury-potential of shaking. 5EHRR83-89. The only study involving a toddler-sized 

model demonstrated how much harder it was to shake a child of that size. The 

 
17 Importantly, no one in the medical community, including no experts who testified in this 

proceeding, argued that violent shaking is advisable. If a baby is shaken with sufficient force, the 
baby’s neck can be injured or the spinal cord severed. 5EHRR100. But all experts agree that Nikki 
had no such injuries. 
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greatest force that could be generated in such circumstances was .48 kiloradians per 

second squared, a factor of 10 difference between the force that could be generated 

in shaking a model comparable to a human infant. 5EHRR87-89. A teddy bear, such 

as was used as a demonstrative during the Roberson trial, weighing less than a 

pound, is not a comparable model in any relevant respect. A teddy bear is easy to 

move around quickly and generate rapid acceleration impossible with a 24-pound 

toddler like Nikki. 5EHRR90-96. The difference in difficulty is explained by 

Newton’s Law. 5EHRR96.  

 176. When asked about Dr. Urban’s testimony stating that Nikki’s neck was 

not injured because it was “protected,” Dr. Monson stated that that does not make 

sense. 5EHRR101. As he explained, any head acceleration generated by shaking is 

generated by force in the neck specifically; thus, the neck is not protected during 

shaking. 5EHRR102.  

177. Dr. Monson also disagreed entirely with Dr. Urban’s trial testimony 

suggesting that when a child is “shaken hard enough, the brain is actually moving 

back and forth within the skull” and that impact within “the skull itself” “is enough 

to “damage the brain.” 5EHRR102 (quoting Dr. Urban’s trial testimony). Dr. 

Monson noted that, even with an infant, where greater force can be generated 

through shaking, shaking has not been shown to cause the brain to move. 

5EHRR103-104. 
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178. Dr. Monson also explained studies showing that the forces generated 

through violent shaking do result in ligament disruption in the neck. 5EHRR100. 

Yet Nikki had no neck injuries of any kind. 5EHRR101. Dr. Monson concluded that 

it was “very unlikely” that shaking caused any of Nikki’s injuries. 5EHRR99. The 

Court agrees. 

2. Discredited position: The presence of subdural hematoma, brain 
swelling, and retinal hemorrhage or just retinal hemorrhage 
proves that abusive shaking occurred 

 
 179. The Court finds and concludes that at the time of Mr. Roberson’s trial 

the SBS hypothesis was accepted as the way to explain the triad of internal head 

injuries in infants and young children; that is, if a doctor saw subdural hematoma, 

brain swelling, and retinal hemorrhage that was seen as “proof” that the child had 

been abused. APPX22. The Court finds and concludes that contemporary science 

has established that there are many conditions that can cause the condition present 

in Nikki when she collapsed. 3EHRR48-49; see also APPX34B; APPX1. It is also 

now recognized that the triad is not specific to trauma, let alone inflicted trauma. 

3EHRR49; APPX35C; APPX1; APPX2. 

 180. At the time of trial, the medical community believed that the presence 

of retinal hemorrhage alone confirmed that shaking had taken place. 3EHRR56. For 

many years, doctors were taught that bleeding in the eyes was proof of child abuse 

in the form of shaking. 3EHRR56; 3EHRR89; see also Dr. Squires’ trial testimony 
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42RR108 (describing retinal hemorrhages as “one more thing that really lets you 

know that those eyes were being shaken and that the blood vessels broke.”). 

 181. Now it is recognized, and studies have demonstrated, that many 

phenomena can cause retinal hemorrhage that have nothing to do with trauma, let 

alone inflicted trauma. APPXC; 8EHRR16 (explaining that retinal hemorrhaging is 

caused by hypoxia, which can be brought on by activities like climbing in high 

altitudes). 

3. Discredited position: Brain damage would be immediate with no 
lucid interval 

 
 182. Another belief at the time of Mr. Roberson’s trial was that violent 

shaking would render an infant “immediately unconscious” because the brain was 

being devastated by the shaking and would put the baby into an immediate deep 

coma. 3EHRR93; 3EHRR106. Then, since the hypothesis was that “the child lost 

consciousness the minute you shook them,” it was presumed that “the person with 

the child when they lost consciousness” had done the shaking and caused the deep 

coma. 3EHRR107-108. 

 183. In accord with this SBS tenet, Dr. Squires opined as to why she thought 

the shaking would have produced an obvious, instant change in Nikki’s level of 

consciousness, thus allowing an inference that Mr. Roberson had been the one to 

cause Nikki’s condition by shaking her:  
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Some shaken babies are very mild and people might not even realize it. 
Other children, if you shake them hard enough and you hurt them bad 
enough, they stop breathing immediately. So anything in-between. It is 
my assessment in this child that after the event that caused all this deep 
brain injury she would not have been normal. And any reasonable 
person would know that she wasn’t normal. . . . she would never have 
talked, walked, and been thought to be normal by anybody.  

 
42RR108-109. Similarly, Dr. Urban testified at trial that, after being shaken, Nikki’s 

injuries would have been immediately apparent—reflected in “a change in the level 

of consciousness.” 43RR81.  

 184. The videotaped accidental fall played in Court during this proceeding—

the fall that was studied by Dr. Plunkett in conjunction with a biomechanical 

engineer—demonstrated that a child can sustain brain damage and remain conscious 

for an extended period of time. Additionally, the Atkinson study recorded lucid 

periods during which children could still talk for minutes or hours before the brain 

reacted to the injury and caused a seemingly sudden death. 5EHRR216; APPX141. 

 185. The Court finds and concludes that the contemporary scientific 

understanding is that hypoxia, brought on by whatever means, sets off a cascade of 

conditions that can eventually—after a lucid period of hours or even days—produce 

the triad of internal brain damage when the child stops breathing. 3EHRR32-33; 

3EHRR49; 8EHRR82. 

4. Discredited position: Short falls cannot cause serious head injuries 
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186. As described above, all of the medical personnel and law enforcement 

in Palestine rejected the idea that a short fall could have explained Nikki’s condition. 

See, e.g., 41RR66; 41RR69; 41RR89; 41RR99; 41RR123-125; 42RR17-18; 

42RR83-85; 42RR108; 43RR156. Dr. Urban also rejected the concept that a short 

fall could have played any role in causing Nikki’s condition, thus she did not ask for 

any information about the reported fall or otherwise investigate circumstances in 

advance of her collapse. 5EHRR215 (quoting Dr. Urban’s trial testimony).  

187. At trial, testimony was adduced expressing skepticism about Mr. 

Roberson’s report that Nikki had fallen out of bed and suggesting that her condition 

is the kind “usually” seen from “a massive car wreck . . . . something that you have 

a massive impact.” 41RR123-125. The testimony that a “massive” force was 

required enabled the prosecution to argue that Nikki had been intentionally harmed. 

These statements are similar to statements that have been used in SBS/AHT cases 

around the country that are now recognized as devoid of a scientific basis. See, e.g., 

Imwinkelried, “Shaken Baby Syndrome: A Genuine Battle of the Scientific (and 

Non-Scientific) Experts” (2009) at text accompanying notes 122-127 (noting 

“prosecution experts frequently give analogies. . . . to the amount [of force] 

generated by high speed automobile accidents and a fall from a several-story 

building” but those analogies are “fallacious”); see also Randy Papetti, Paige Kaneb, 

and Lindsay Herf, Outside The Echo Chamber: A Response To The Consensus 
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Statement On Abusive Head Trauma In Infants And Young Children, 59 SANTA 

CLARA L. REV. 299 (2019), at 314 (concluding “[t]he motor vehicle and multi-story 

analogies, which filled the child abuse literature and courtrooms for decades ... were 

without basis.”). 

188. Before this proceeding began, many courts, including the Texas Court 

of Criminal Appeals, had already recognized that scientific studies have now 

established that a child may sustain a serious internal head injuries and even death 

from a relatively short fall, even from a height of one to ten inches, far less than the 

height of the bed at issue in this case. See also Ex parte Henderson, 384 S.W.3d 833, 

837-51 (Tex. Crim. App. 2012) (detailing significant scientific changes in the field 

of biomechanics on whether “short falls” can cause fatal injuries to infants); Ex parte 

Robbins, 478 S.W.3d 678 (Tex. Crim. App. 2014) (“Robbins II”)18 (finding male 

caretaker convicted of capital murder of a child was entitled to habeas relief based 

on new science related to short falls). See also, e.g., In re Fero, 367 P.3d 588 (Wash. 

Ct. App. 2016); Commonwealth v. Epps, 53 N.W.2d 1247, 1264-65 (Mass. 2016); 

People v. Bailey, 999 N.Y.S.2d 713, 725 (N.Y. 2014); Del Prete v. Thompson, 10 F. 

 
18 The Texas Legislature was motivated to enact Article 11.073 in part to address concerns 

about the scientific integrity of criminal convictions raised in cases like Ex parte Robbins, 478 
S.W.3d 678, 695-696 (Tex. Crim. App. 2014), reh’g denied sub nom. See Ex parte Robbins, 560 
S.W.3d 130 (Tex. Crim. App. 2016). 
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Supp. 3d 907 (N.D. Ill. 2014); Edmonds v. Wisconsin, 746 N.W.2d 590 (Ct. App. 

Wisc. 2008).  

189. The Court finds and concludes that, at the time of Mr. Roberson’s trial, 

it was widely believed, as reflected in the medical literature, that a short fall, 

something less than four feet, could not produce a serious injury. 3EHRR44. The 

2001 AAP paper expressly stated that “the constellation” of brain damage (the triad) 

does not occur in short distance falls.” APPX23. That was an absolute statement, 

made without exception; therefore, in any case where there was a report of a short-

distance fall, doctors, guided by the Academy, were induced to conclude that the 

child’s caregiver was either lying about the fall or that the child had to be abusively 

shaken, in addition to sustaining some kind of head impact, because it was believed 

that a short distance fall could not explain those findings. The positions articulated 

in the 2001 AAP position paper remained in place, without revision, retraction, or 

modification, through May of 2009, well after Mr. Roberson’s trial. See APPX29. 

190. Contemporary scientific studies, including a 2017 study by Atkinson, 

et al., show that short falls can cause the exact kind of impact and subdural 

hemorrhages observed in Nikki when she first arrived at the hospital (as seen in the 

CT scans taken of her head). 5EHRR215; 5EHRR140-143 (discussing Atkinson 

2018, “Childhood Falls with Occipital Impacts in Pediatric Emergency Care”); see 

also APPX141. 
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 191. Biomechanical engineer and researcher Dr. Monson was expressly 

asked: whether a fall off a bed could result in the injuries that were observed in this 

case and how the state of the science at the time of trial compared to today. 

5EHRR22. He initially prepared a declaration, which was admitted into evidence. 

APPX4. Subsequently, he made some case-specific calculations based on the limited 

known variables relevant to the fall that Nikki had reportedly sustained. 5EHRR24-

25. He also reviewed the report of radiologist, Dr. Julie Mack (APPX93), which was 

made after studying head scans taken of Nikki at the time of her hospitalization, 

which were not available when Dr. Monson prepared his initial report. 5EHRR72-

74.  

 192. The variables Dr. Monson used in his calculations were estimates 

because the fall was not witnessed. 5EHRR56. The height of the bed was estimated 

to be 22-24 inches off the floor, but, as Dr. Monson explained, Nikki could have 

fallen off the bed “in a host of different ways.” Therefore, he established some 

benchmarks utilizing different assumptions: that Nikki had been standing when she 

fell, lost her balance, and hit her head or rolled off. 5EHRR26; 5EHRR56-57. He 

measured an impact force based on Newton’s Law: F = MA. 5EHRR58-59. Dr. 

Monson was able to identify a “peak value of acceleration” associated with the event. 

5EHRR61-62. His calculations involved merely applying basic laws of physics and 

are “soundly supported by the scientific literature.” 5EHRR127; 5EHRR128. 
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193. Dr. Monson noted that, although the result of his calculations was a 

range, critical to the reliability of his assessment was the radiological evidence of a 

single impact to the back of Nikki’s head. 5EHRR63. His calculations also 

accounted for the fact that Nikki fell onto a thin carpet over a wood floor in a house 

with pier-and-beam construction. 5EHRR64-65. He explained that he took a 

conservative approach to making his calculations.19 5EHRR65-67. The resulting 

range of accelerations associated with his calculations was 107-150 Gs from a 

standing position and 64-90 Gs from lying down. 5EHRR74-76. By way of 

comparison, Dr. Monson noted that the fatal accident captured in the videotape that 

was played in Court and reconstructed by Dr. Van Ee resulted from 125 Gs. 

5EHRR78. 

 194. Dr. Monson opined that the testimony at trial stating that a short fall 

could not have caused Nikki’s injuries is not correct; although uncommon, short falls 

can cause serious injury and even death. 5EHRR27-28. Also, based on his case-

specific calculations, he concluded that a fall from standing on the bed at issue could 

have resulted in her death, while rolling off the bed would not likely have done so. 

5EHRR82. Importantly, it is invalid, in light of contemporary scientific 

 
19 Dr. Monson did not account for whether Nikki was sick at the time of the reported fall 

or analyze what medications she had in her system at the time. 5EHRR144. 
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understanding, to say that a short fall cannot cause a fatal injury to a child. 

5EHRR104-105.20 

 195. The Court finds and concludes that the scientific consensus regarding 

the injury-potential of short falls has changed considerably since Mr. Roberson’s 

trial.  

 196. The Court further finds and concludes that a great deal of literature that 

previously promoted the SBS hypothesis and the premises described in this section 

has been discredited since Mr. Roberson’s trial. See, e.g., R. Papetti, The Forensic 

Unreliability of the Shaken Baby Syndrome (2018); APPX33 (“Traumatic Shaking, 

The Role of the Triad in Medical Investigation of Suspected Traumatic Shaking, A 

Systematic Review” (2016)); APPX33A (“Appendix to Report: Traumatic Shaking, 

a Systematic Review”) (2017)). 

II. NEW EVIDENCE THAT NIKKI’S DEATH WAS NOT A HOMICIDE 
 

197. CT scans taken of Nikki’s head, including a set taken soon after her 

admission to the Palestine Regional ER the morning of January 31, 2002, were 

 
20 Even the State’s retained expert, Dr. Downs, repeatedly agreed that short falls can, in 

rare circumstances, be fatal. 10EHRR102 (claiming “We know that short falls can kill. We’ve 
always known that. There’s nothing new there.”). That is, contrary to the evidence adduced by the 
State at trial and to evidence adduced in this proceeding, Dr. Downs claimed that he and everyone 
else has known this fact “for years and years.” 10EHRR144. This same expert was dismissive of 
the research of Dr. John Plunkett, 10EHRR157-158, 235, the first forensic pathologist to educate 
medical doctors about the biomechanical evidence demonstrating that short falls can kill small 
children. APPX3. However, many consider Dr. John Plunkett a trailblazer in this regard. 
4EHRR37-39; see also APPX24. 
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rediscovered in the courthouse basement in August 2018. Thereafter, both parties 

had access to the digitized images and had the opportunity to consult with a 

radiologist. The only radiologist to provide the parties, their experts, and this Court 

with an interpretation of the most objective evidence of the condition of Nikki’s head 

at the time of admission was Dr. Julie Mack. APPX93. 

198. Dr. Mack graduated from Harvard Medical School in 1990, is currently 

licensed to practice medicine in Pennsylvania, and is board certified by the American 

Board of Radiology. Id. Following graduation, Dr. Mack did her residency at Baylor 

University Hospital where she first began her training in medical imaging, known as 

radiology. Dr. Mack practices in radiology at Penn State Hershey Medical Center, 

where she interprets imaging studies. Dr. Mack is published in the field of pediatric 

radiology, has presented at conferences concerning pathology and radiology, and 

researched and written about abusive head trauma and shaken baby syndrome as it 

relates to radiology. Id. The jury did not see the CT scans of Nikki’s head or have 

access to, as this Court did, the report by Dr. Julie Mack, the only doctor trained in 

radiology who was qualified by experience and training to read the CT scans. 

199. The Court finds and concludes that the CT scans and Dr. Mack’s 

interpretation of them are highly relevant. The Court further finds that Dr. Mack’s 

findings were reasonably relied on by Dr. Auer, Dr. Ophoven, Dr. Wigren, and Dr. 

Monson in testing and forming their own opinions. Those opinions all include the 
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conclusion that there was radiological evidence that Nikki had sustained a single 

impact to the right back of her head where a “goose egg” had formed and where a 

small amount of subdural blood and brain swelling was visible at the single impact 

site at the time the x-ray was taken. All opined that the single impact was consistent 

with the report of a short fall from the bed. Dr. Auer and Dr. Wigren, a 

neuropathologist and a forensic pathologist respectively, reviewed all of the original 

microscopic autopsy slides and identified other evidence relevant to assessing why 

Nikki would have been prone to falling and why she ultimately stopped breathing at 

some point after sustaining a single, relatively minor impact that was not the primary 

cause of her death, just a contributing factor. 

A. Testimony of Dr. Roland Auer 
 

1. Dr. Auer’s qualifications 

 200. Dr. Roland Auer is a medical doctor, certified in neuropathology by 

boards in both the United States and Canada. He is also a research scientist with a 

Ph.D. in medical science. He is employed full time as a professor at the Royal 

University Hospital in the Department of Pathology and Laboratory Medicine at the 

University of Saskatchewan, where he teaches courses in clinical neuropathology to 

medical residents and medical students. He has spent over 30 years performing 

autopsies and conducting research in laboratories. 8EHRR11-12.  
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201. As a neuropathologist, his focus, anatomically, is on the brain, spinal 

cord, related nerves and muscles, and the eyes. 8EHRR10. His particular field of 

study is brain damage, including the effect of ischemia (lack of blood flow) on the 

brain, and epilepsy, trauma, and neurotoxicology. 8EHRR5-6. He has published over 

130 scientific articles in peer-reviewed journals. 8EHRR8. On indexes measuring 

the impact of scholarly contributions, he has high scores, showing that his articles 

have been frequently cited by other researchers in peer-reviewed articles (over 

10,000 times). 8EHRR9. He has published a leading treatise in his field called 

Forensic Neuropathology and Associated Neurology. 8EHRR10. See also APPX124 

(Auer’s CV). 

 202. Although he is employed full time as a professor and researcher, Dr. 

Auer has previously testified as an expert. Primarily, he testified for the prosecution 

until 2013 when he was asked to consult on a case involving allegations of “so-called 

shaken baby” injuries. 8EHRR12. In that case, he reviewed the autopsy slides, the 

child’s entire medical history, and rendered an opinion that the child had pneumonia 

based on inflammation observed in the lung tissue under the microscope; his 

independent investigation resulted in the criminal case being dismissed. 8EHRR12; 

8EHRR41. Since that time, he has devoted a percentage of his research to cases like 

Nikki’s. 8EHRR12. To date, he has independently reviewed at least 40 such cases. 

8EHRR32-33; 8EHRR40. 
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203. The Court accepted Dr. Auer as an expert in neuropathology, pediatric 

neuropathology, and as a researcher in hypoxia, hypoxic ischemia,21 and pediatric 

pneumonia without objection from the State. 8EHRR14. 

204. The Court finds and concludes that Dr. Auer was qualified to opine and 

that he was a credible witness. 

2. Dr. Auer’s methodology in assessing the cause of Nikki’s death 

 205. Dr. Auer was initially contacted about Nikki Curtis’s case by Dr. Carl 

Wigren, seeking a consultation following his own review of the original autopsy 

slides at the Dallas crime lab. After this Court issued an order, Dr. Auer was 

eventually able to obtain the microscopic slides associated with Nikki’s autopsy and 

studied them in his laboratory. 8EHRR13. He requested cuts of the original 

histology, but was told that all of the biological materials associated with Nikki had 

been destroyed. 8EHRR170. 

206. Upon reviewing the original autopsy slides of the lung tissue, Dr. Auer 

observed interstitial cellular thickening in Nikki’s lungs, which he analogized to 

placing Saran Wrap over the breathing membrane. 8EHRR60-61. Dr. Auer 

observed, at the microscopic level, considerable interstitial thickening and 

“macrophages”—a sign that the infection in Nikki’s lungs had pre-dated her 

 
21 Dr. Auer explained that the term “hypoxic ischemia” refers to low oxygen content in the 

blood. 8EHRR7. 
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hospitalization and thus was not ventilator pneumonia.22 In the lung tissue itself, Dr. 

Auer also observed “smudge cells,”23 lung cells whose nucleus has been rendered 

dark, a marker of “viral cytopathic effect.” The presence of smudge cells was another 

indication that Nikki had interstitial pneumonia. 8EHRR84-86. 

 207. Dr. Auer attested that pneumonia is the most common cause of death 

worldwide in children, and yet the “pneumonia is being missed” in autopsies of 

children dying at a young age. 8EHRR90. Dr. Auer explained that unless one is 

trained to look for it, many pathologists will miss interstitial pneumonia because it 

replicates in the lung tissue but leaves air spaces within the lungs open. 8EHRR173. 

208. Dr. Auer noted that, although Dr. Urban observed “macrophages” in 

the lungs and made a reference to them in her autopsy report, she did not “connect 

the dots”—likely because she was only trained to look for bronchopneumonia. 

Bronchopneumonia, which is more common, is characterized by pus filling up the 

 
22 Dr. Auer explained that ventilator pneumonia, caused by bacteria, is easy to identify, 

unlike interstitial pneumonia. 8EHRR86. 
23 The State’s retained expert Dr. Downs testified that he had “never heard anybody else 

use” the term “smudge cell” to apply to anything but “blood smears.” 9EHRR75. Yet the Court 
notes that Dr. Wigren also attested to seeing “viral smudge cells” in Nikki’s lung tissue. 6EHRR20. 
Additionally, the Court takes judicial notice of the fact that “smudge cells” are referenced in 
multiple scientific publications available on the Internet through, for instance, the National Library 
of Medicine, e.g., https://pubmed.ncbi.nlm.nih.gov/27221863/ and the Mayo Clinic, e.g., 
https://www.mayoclinicproceedings.org/article/S0025-6196(11)61073-2/fulltext and “smudge 
cells” are defined as remnants of “leukocytes” that come from several types of cells, including 
macrophages. See, e.g., websites such as that hosted by LabCE, available at 
https://www.labce.com/spg48905_smudge_cells.aspx. 

279a



 

90 
 

bronchials and air sacs; it is easy to recognize. By contrast, interstitial pneumonia,24 

is more subtle. 8EHRR88.  

209. Dr. Auer reviewed Nikki’s entire medical history, and his report and 

testimony include a survey of key components of Nikki’s medical history from birth 

to her death at age two. He discussed her extensive, significant illnesses and 

explained their relevance to understanding Nikki’s ultimate collapse. 8EHRR47-54.  

210. Dr. Auer relied on the radiology report of Dr. Julie Mack (APPX93). 

He also studied the 2002 autopsy report and related photographs. 8EHRR13-14; 

8EHRR43. He took photographs of the original microscope slides of Nikki’s lungs 

using a microscope. 8EHRR44. He then prepared a comprehensive 64-page report 

with 222 references reflecting his findings and his conclusion that Nikki died of 

natural causes, namely, interstitial pneumonia, with an accidental component 

associated with the prescription drugs in her system and a short fall. APPX110 

(admitted as a demonstrative); 8EHRR127; 8EHRR141. He converted his report into 

a summary PowerPoint presentation that was shown during his testimony. 

APPX110A (admitted as a demonstrative).  

 
24 Interstitial pneumonia has been seen in many people infected with the COVID-19 virus. 

Therefore, during the recent pandemic, people have become more familiar with interstitial 
pneumonia and the way it can cause a sudden collapse due to gradual thickening of lung tissue at 
the cellular level. 8EHRR89; 8EHRR100. 
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 211. The Court finds and concludes that Dr. Auer’s methodology was 

reliable, supported by significant scientific evidence. 

3. Scientific foundation for Dr. Auer’s conclusions 

a. Difference between damage to the head caused by trauma (not 
found) and damage caused by hypoxia (found) 

  
 212. Dr. Auer explained that both head trauma and hypoxia (oxygen 

deprivation) can give rise to hemorrhages (i.e., bleeding) inside the head from 

leaking blood vessels. 8EHRR15. Dr. Auer’s research, in accord with other studies, 

has established that the same internal triad (observed in Nikki at autopsy) is 

associated with hypoxia. Hypoxia causes bleeding in infants’ and children’s 

nonperfused brains,25 and the severity of the bleeding is proportional to the degree 

of hypoxia. 8EHRR29-31. Therefore, the triad of subdural bleeding, brain swelling, 

and retinal hemorrhage do not prove that head trauma occurred—let alone 

intentionally inflicted head trauma. 8EHRR73. 

213. Dr. Auer testified that “hypoxia increases blood flow because the 

content of oxygen in the blood is reduced[;]” and as a result, “the body simply tries 

to increase the blood flow to deliver that same amount of oxygen[.]” 8EHRR16. As 

Dr. Auer explained, a person can have hemorrhaging from hypoxia without head 

 
25 According to Dr. Auer, medical doctors generally refer to the “nonperfused brain” as 

“ischemic encephalopathy or hypoxic ischemic encephalopathy.” In lay terms, this condition is 
known as “brain death.” 8EHRR46-47. 
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trauma. A basic example is hypoxia brought on by activities in high altitudes, such 

as climbing Mount Everest. 8EHRR16. Hypoxia can ultimately stop the heart. 

8EHRR61; 8EHRR73. 

214. By contrast, head trauma is caused, not by oxygen-deprivation, but by 

“a loading impact” to the head caused, for example, by a fall or a blow. Dr. Auer 

explained that injury from trauma looks “identical whether intentionally inflicted or 

accidental.” 8EHRR16. But with trauma sufficient to cause internal brain damage, 

there will be external markers on the skin in the form of bruises/contusions and likely 

corresponding skull fractures. 8EHRR144; 8EHRR16-17. Dr. Auer was clear that 

any fatal blow to the head would leave a corresponding bruise. 8EHRR144.26 

215. Dr. Auer agreed that a short, unbraced fall with an impact to the head 

can be fatal. This possibility was demonstrated by the video played during Dr. 

Monson’s testimony and discussed at length during his testimony. APPX149. But as 

both Dr. Monson and Dr. Auer explained, the injury potential of a short fall depends 

on many variables including the loading, the thickness of the skull, and the 

composition of the skull. 8EHRR147-148. If the force were sufficient to prove fatal, 

a skull fracture would be expected. 8EHRR24. 

 
26 In explaining this fact, Dr. Auer debunked the State’s suggestion that actress Natasha 

Richardson had a skiing accident, hit her head, had no fractures, and later died: “She died of an 
epidural hematoma, …. and that’s usually due to a skull fracture severing the middle meningeal 
artery. So that’s not true the way you said it.” 8EHRR147. 

282a



 

93 
 

216. Dr. Auer instructed that skull fractures are an index of the loading of 

force in head trauma. Helmets protect heads from trauma by distributing (and thus 

defusing) that focal loading over a greater surface area. 8EHRR15. If the loading 

exceeds the strength of the skull at the point of impact, then there will be a fracture. 

As a matter of basic physics, if energy is applied to the head during an impact, it 

must be absorbed by the skull. 8EHRR21. If it is absorbed by the skull without being 

defused, for instance, by a helmet, and does not cause a fracture, that indicates that 

the force was insignificant. As Dr. Auer noted, the photographs Dr. Urban took of 

Nikki’s skull (and the CT scans that she did not consider) show no skull fractures. 

8EHRR24. This fact is uncontested. 

217. In part, because Nikki had no skull fractures, Dr. Auer does not believe 

that her death can be explained by recourse to the short fall alone and the resulting 

single impact observed in the CT scans, which he viewed as minor. 8EHRR24. 

However, he did find the CT imaging “entirely compatible” with Mr. Roberson’s 

explanation that his daughter had fallen out of bed. 8EHRR25. Moreover, Dr. Auer 

found the resulting “goose egg” observed at the single impact site on the back of 

Nikki’s head consistent with injuries caused by low-velocity falls. 8EHRR26; 

8EHRR78. Additionally, her pneumonia would have made her more prone to falling 

because when a person has pneumonia, they become woozy and can unexpectedly 

collapse. 8EHRR59. Further, Nikki’s balance had likely already been affected by ear 
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infections that persisted even after she had tubes surgically implanted in her ears. 

And, finally, she was only two years old and thus still toddling. 8EHRR59-60. 

218. Dr. Auer explained an obscure reference in the autopsy report regarding 

“multifocal traumatic axonal injury” identified using “B-APP immunohistochemical 

staining.” The definition and significance of this staining technique is discussed at 

length in Dr. Auer’s report (APPX110). Dr. Auer testified that the axonal changes 

detected in Nikki’s brain were described as “multi-focal,” meaning they were 

“diffused,” because they were observed throughout Nikki’s brain. However, Dr. 

Auer opined that this cellular-level nerve damage is “not a signature of trauma. It 

can be present in global energy failure as in … cardiac arrest”—which Nikki had 

experienced before she even got to the hospital. 8EHRR111. In labeling it 

“traumatic” axonal injury in her autopsy report, Dr. Urban was presuming trauma 

when there are many other causes of axonal injury;27 moreover, Dr. Auer found the 

presumption inaccurate in this case. 8EHRR120-121.  

219. Dr. Auer, a specialist in both head trauma and hypoxia, found no 

evidence suggesting significant trauma to the head, only one minor impact. 

8EHRR80. This fact comports with the expert opinions of radiologist Dr. Mack, 

pediatric pathologist Dr. Ophoven, forensic pathologist Dr. Wigren, the State’s trial 

 
27 In this proceeding, Dr. Urban conceded that axonal damage can be caused by hypoxia 

and ischemia and thus is not specific to trauma. 9EHRR112-113; 9EHRR195-198. See also 
APPX96. 
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expert Dr. Squires, and all other medical professionals who considered the CT scans 

taken of Nikki’s head back in 2002 when she was hospitalized, before the autopsy 

occurred. Only the medical examiner, Dr. Urban, and the State’s retained expert, Dr. 

Downs, claimed that Dr. Urban’s autopsy photographs reveal evidence of “multiple 

impact sites.” Yet the evidence to which Drs. Urban and Downs point to support 

their conclusion is merely the blood within the subdural space—not any skull 

fractures, corresponding bruises to the scalp, or bruises to the brain itself. 

9EHRR187. 

b. Nikki’s medical history 
 

220. Dr. Auer concluded that, even among the 40 cases of infant and child 

deaths he has studied with the same compendium of internal head injuries arising 

from undiagnosed pneumonia, Nikki was “severely infected.” 8EHRR50. Dr. Auer 

disagreed with the suggestion that Nikki’s breathing apnea episodes, which began 

when she was seven months old, were somehow “voluntary” breathing-hold spells. 

Instead, these episodes of apnea likely indicated that she was already gravely ill with 

some pneumonia. 8EHRR51; 8EHRR156. The long-term virus weakened her and 

made her vulnerable to bacterial infections, which she had with great frequency.28 

 
28 As Dr. Auer explained, his conclusion that Nikki was chronically ill does not mean that 

she was ill every day of her life. But at least once a month, throughout her life, starting at eight 
days old, she had medical issues, which became increasingly serious despite continuous medical 
intervention. 8EHRR171-173. 
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Her chronic fever began to spike, reaching a recorded high of 104.5 degrees fewer 

than two days before her collapse. 8EHRR53-54. Dr. Auer further explained that 

what the State has characterized as mere “ear infections” is contrary to Nikki’s 

medical records generally and, specifically, to evidence that her antibiotic-resistant, 

chronic ear infections progressed to “glue ear despite myringotomy tubes inserted.” 

Dr. Auer characterized this condition as reflecting “the extreme end of the 

spectrum,” not an ordinary occurrence in childhood, even among children prone to 

ear infections. 8EHRR153. Dr. Auer also described the abnormal movement of 

Nikki’s infections within her body, explaining that this is what unaddressed viruses 

do; they “invade multiple cells in multiple tissues of the body.” 8EHRR155. Viruses 

also weaken the immune defense to bacteria. 8EHRR160. 

 221. During her last days, Nikki was sent home from a doctor’s appointment 

with a high fever (104.5) with prescriptions for Phenergan, which is promethazine, 

a drug that depresses respiration, and for codeine, an opiate. As Dr. Auer explained, 

these medications would have done nothing to address her infections but instead 

affected her ability to breath. 8EHRR55-56. Phenergan/promethazine now has a 

“Black Box Warning” against prescribing the medication to children with a history 

of respiratory issues or who are under two years old. 8EHRR56. Codeine is a 

narcotic that metabolizes into morphine, which causes breathing stoppage and death. 

8EHRR57. 
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 222. Because of his special expertise in identifying pneumonia-induced 

hypoxia in child deaths initially considered to be “shaking” cases, Dr. Auer was able 

to determine that Nikki had interstitial viral pneumonia—not bronchial or ventilator 

pneumonia where bacteria are introduced by non-sterile air that can generate “pus” 

that can be easily seen in the lungs under the microscope. 8EHRR86. 

c. Subdural blood seen at autopsy is not evidence of multiple impact 
sites 

 
223. Dr. Auer noted that radiologist Dr. Mack, after studying Nikki’s CT 

head scans taken at the time of her initial hospitalization on January 31, 2002, 

concluded that “The imaging findings show definitive evidence of an impact-related 

insult to the right side of the head.” APPX93 (emphasis added). Dr. Auer translated 

as follows using an image from the CT head scans in his PowerPoint:  

there has been an impact to the skull on the right side posteriorly where 
the blue arrow has been inserted by Dr. Mack presumably; and there is 
some soft tissue swelling, which would be called in English a goose egg 
or a boo-boo if a child hit themselves; and this is the site of a single 
impact. It is not sufficient to fracture the skull, and we will see that the 
skull is actually very thin [at that point], only about an eighth of an inch. 
 

8EHRR19-20; see alsoAPPX110A.  

224. Dr. Auer, based on his expertise in head trauma, found that the single 

impact site showed a minor injury as there was no fracture to the skull but only a 

goose egg. 8EHRR20. Also, the radiology confirmed that, underneath the goose egg, 
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at the time the scan was taken, there was only “a small subdural collection” of blood 

at the impact site. 8EHRR21-22.  

 225. Dr. Auer opined that the subdural bleeding apparent at autopsy did not 

indicate other impact sites but instead suggested “continued profusion through leaky 

vessels.” 8EHRR22. The sequence of events was: Nikki’s heart stopped, ischemia 

set in, meaning low or no oxygenated blood was flowing, then pressure on the 

vessels in the subdural space increased, causing them to leak, first water then red 

blood cells. This process was accelerated as blood flow from the heart increased but 

blood flow into the brain was no longer possible. 8EHRR23. Dr. Auer opined that 

Dr. Urban’s suggestion that the subdural hemorrhage matched external evidence of 

blows or impact sites was wrong. 8EHRR76. The “very faint bruising” captured in 

Dr. Urban’s own photographs likely came from handling the child after her collapse. 

And, as Dr. Auer noted, because this child was experiencing “disseminated 

intravascular coagulation” or “DIC” and had elevated D-dimer and partial 

thromboplastin during her final hospitalization, one could not touch her without 

leaving some marks. 8EHRR77-78; 8EHRR38-39. 

d. Effect of medical treatment on Nikki before the autopsy 
 
 226. Dr. Auer also identified and explained at length in his report how the 

medical treatment that Nikki received at both the Palestine and Dallas hospitals 
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during the two days before the autopsy affected what was later seen by Dr. Urban 

and captured in photographs taken during her autopsy. See APPX110. 

227. According to Dr. Auer, the fact that Nikki already appeared “blue” 

when she arrived at Palestine Regional indicated “deoxygenated hemoglobin at a 

concentration of more than 5 gras per deciliter,” meaning her blood had been 

deprived of so much oxygen that its coloration had turned from bright red to blue.29 

This condition is a sign of hypoxia. 8EHRR25-27. Thereafter, Nikki’s heart was 

restored, but not her brain because she had already experienced brain death. That is, 

her brain had become “nonperfused,” a condition that, as Dr. Auer instructed, cannot 

be reversed. 8EHRR32. Dr. Auer explained that, after 10-12 minutes of heart 

stoppage, the brain shuts down. A person is not only rendered unconscious but 

sustains brain death. Thereafter, blood in the skull can never reenter the brain itself. 

8EHRR62. 

228. Although Nikki’s brain had become nonperfused, Nikki’s resuscitated 

heart was still pushing out blood. 8EHRR27. The scalp remained perfused; thus, 

blood could flow through the scalp but was trapped there, being unable to penetrate 

the brain. 8EHRR28. Therefore, there was a causal connection between the brain 

death caused by hypoxic ischemia and the accumulation of subdural and intradural 

 
29 Because Dr. Urban did not obtain any information from Palestine Regional, she did not 

know or consider this important fact. 
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blood. 8EHRR32. The blood that could not penetrate the brain detoured around the 

brain underneath the scalp. 8EHRR34. This phenomenon contradicts the hypothesis 

that shaking or impact caused the accumulation of considerable subdural blood. 

8EHRR34. 

 229. Meanwhile, the process Nikki was being put through in the ER to try to 

revive her would not have been a gentle one. Dr. Auer noted that it would have been 

necessary, for instance, to grab the head and the jaw for bag-mask ventilation and 

intubation, treatment processes that were documented and likely caused the minor 

bruises and scrapes observed on Nikki. 8EHRR64. 

 230. Moreover, Dr. Auer noted that, as Nikki was moved to Children’s 

Hospital in Dallas, she was receiving epinephrine and three other drugs that 

stimulate blood flow: vasopressin, dopamine, and heparin. 8EHRR66-68. Her pulse 

was raised to over 200.  

231. The blood pumped through her resuscitated heart was pouring towards 

the brain, but could not resuscitate the brain—or even get through. 8EHRR63-66. 

Anatomically, there was “no chance of ever getting blood through that brain again” 

once it became nonperfused (the condition commonly referred to as “brain death”). 

8EHRR65. 

232. When Dr. Urban conducted the autopsy on February 2, 2002, she  

observed an accumulation of subdural blood. She did not, however, reconstruct past 
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events to assess how that accumulation in the subdural space (which Dr. Urban 

referred to as “subscapular”) had occurred during Nikki’s hospitalization. 

8EHRR67. 

 233. Had Dr. Urban looked at the initial CT scans, she would have seen the 

relatively small subdural hematoma captured in the x-rays corresponding to a single 

impact site. Had Dr. Urban studied the hospital records, she should have noted 

several phenomena that increased the pressure inside Nikki’s head and increased the 

volume of blood in the subdural space. Nikki had been experiencing DIC (or 

consumption coagulopathy), which meant that her blood was not clotting properly. 

8EHRR68-69. This condition further explains the volume and condition of the blood 

later seen in the subdural area during the autopsy.  

234. Dr. Auer explained how he reconstructed the development of Nikki’s 

condition at the time of autopsy, using demonstratives in a PowerPoint he created 

based on his lengthy report:  

In a normal child, 60 percent of the cardiac output [of blood] goes 
to the brain at two-and-a-quarter years of age [Nikki’ age]. That’s quite 
astounding. When that blood can’t go through the brain with high blood 
pressure, it goes to the eye, the dura, the scalp, the face, and you often 
get bruising and bleeding. The eye is supplied by the central retinal 
artery which comes out of the eye at the back . . . , and it arises from 
the ophthalmic artery, and that comes off the carotid artery, and the 
carotid artery perfuses the ophthalmic and the retina even during brain 
death. So you have arterial perfusion of the retina in brain death. 

 
If you go to the right, the dura, it is supplied by the middle 

meningeal artery which comes off the maxillary artery which comes off 
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the external carotid artery. So the dura is supplied also arterially by 
blood flow during brain death, and the blood has nowhere to go through 
the brain. So it detours around the brain via these anatomical pathways, 
and the stop sign [symbol] below the brain [depicted in the PowerPoint 
slide] is because the blood can’t enter the brain. 

 
So we have all of this arterial flow to the eye and arterial bleeding 

in the dura during brain death, and this is commonly misread as trauma, 
the bleeding, but it’s actually hemodynamic bleeding. It’s a blood flood 
as I put on the -- on the slide, and the reference shows that the retina 
continues to be perfused during brain death, number one; and, number 
two, it shows that a two-and-a-quarter-year-old as Nikki has an 
enormous fraction. More than half of the blood is supposed to go to the 
brain, but it can’t. So it goes to the eye and the dura.  

 
8EHRR69-70; see also APPX110 (report admitted as a demonstrative); APPX110A 

(PowerPoint admitted as a demonstrative). 

235. The blood observed at autopsy was no longer the small subdural 

bleeding close to the single impact site visible in the CT scan taken at the Palestine 

hospital. The bleeding had become “bilateral”—it was “everywhere”—because 

more blood had been pushed into the subdural space by flow that was increased by 

the epinephrine, vasopressin, and the dopamine yet could not enter the nonperfused 

(dead) brain. 8EHRR72; 8EHRR75. At that point, the blood in the subdural space 

was considerable but had little to do with the small hematoma associated with the 

single, minor impact site at the back of the head captured in the x-rays on January 

31, 2002. Id. Since that blood could not return to circulation, it accumulated outside 

of and around the brain, which is what Dr. Urban observed when she pulled back 

Nikki’s scalp during her autopsy on February 2, 2002. 8EHRR76. 
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4. Dr. Auer’s conclusions regarding causation 

 236. Dr. Auer concluded that Nikki’s undiagnosed pneumonia, “with the 

layer of drugs suppressing her respiration,” caused her to stop breathing and 

experience cardiac arrest. 8EHRR82. The cardiac arrest then set off a cascade of 

events that explain what was observed inside Nikki’s head when she arrived at the 

Palestine hospital—subdural hematoma, edema/brain swelling, and retinal 

hemorrhage: 

the cardiac arrest deprives the cells called endothelial cells, which are 
in front of you, the lining cells of the blood vessels, from blood flow. 
They then immediately start to separate from each other, and they leak, 
and they do that within minutes, and you get brain edema after cardiac 
arrest. Often [in] minutes or more, you get a lot of edema and that 
presses the vessels shut from the outside. 
 

8EHRR82.  

 237. Although Dr. Auer opined that the primary cause of Nikki’s death was 

the undiagnosed pneumonia, he acknowledged that hers is a case of “co-pathology,” 

meaning that many things went wrong causing her to stop breathing, including the 

promethazine, which was “very dangerous” and is no longer supposed to be given 

to patients of Nikki’s age because of many adverse side effects, including respiratory 

depression. 8EHRR91. On top of that, the codeine she was prescribed is a narcotic 

that metabolizes into morphine, which causes breathing to stop. 8EHRR92. 

 238. Also, as Dr. Auer explained, when a person has hypoxia, it causes them 

to become woozy, they tend to fall over—especially a toddler like Nikki. Therefore, 
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a fall in her circumstances was predictable. 8EHRR94. But, in Dr. Auer’s view, the 

fall and resulting impact to the back of her head (evidenced by the goose egg seen 

in the hospital and the CT scans) did not cause Nikki to stop breathing. Dr. Auer 

explained that head injuries, physiologically speaking, do not prompt a person to 

stop breathing; breathing accelerates even after a person is knocked unconscious, as 

is visible during a knock-out in a boxing match. 8EHRR95-96. 

239. Dr. Auer, relying on the CT scans as interpreted by radiologist Dr. 

Mack, was adamant: there is no evidence of multiple impact sites; they are not there. 

8EHRR79. He found “no support for multiple impact sites neither on the brain nor 

in the skull nor in the scalp.” 8EHRR126. He found “no evidence for multiple impact 

sites whatsoever.” 8EHRR139. 

 240. Also, Dr. Auer emphasized the complete absence of any contusions on 

the brain itself; he looked for them and found that they do not exist. 8EHRR96. 

241. Dr. Auer was asked to summarize his conclusions regarding cause of 

death. He attested: 

Nikki was a 2-year-old who had viral pneumonia causing a breathing 
arrest, and she had fever, multiple visits to the doctor since a tender age 
of seven days culminating after lifelong infections in a very predictable 
cardiac arrest. When she was brain dead, she was resuscitated with 
epinephrine and she also developed disseminated intravascular 
coagulation, or DIC, and the recirculation detours the hemorrhage 
around the nonperfused brain, and this was misinterpreted as a fatal, 
major head trauma when she had only a minor goose egg. 
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In a 2-year-old, most of the blood goes through the brain. Actually, 60 
percent of the heart output goes through the brain in a normal 2-year-
old, which is an astounding proportion of the heart flow going through 
the brain, and all that blood has no place to go in a nonperfused brain. 
So the arterial supply of the retina and the dura, which continues during 
nonperfused brain, gives rise to these hemorrhages. 

 
8EHRR46-47.  

242. Dr. Auer opined that, although many things came together to contribute 

to Nikki’s death, none of which involved intentionally inflicted head trauma, the 

ultimate cause is simply explained by her pneumonia. 8EHRR93. Dr. Auer 

connected all of the data points as follows: 

Nikki has multiple causes to stop breathing. She’s got multiple 
respiratory depressant drugs, including promethazine in very high 
doses and codeine in lower doses, that disappeared by the time of the 
autopsy toxicology. She’s got pressure-driven bleeding by arterial 
bleeding into the retina and dura with a hyper-dynamic circulation due 
to epinephrine supplemented by dopamine and vasopressin. And all that 
is added to a pneumonia that by itself causes collapse and death. 
 

8EHRR97.  

243. Dr. Auer was quite certain that this case is not a homicide because 

Nikki’s fatal breathing stoppage is “fully explained” by “a very severe and deep and 

chronic fever-producing through most of her life, apnea-producing pneumonia”—

along with the “high doses of drugs in her system,” and then “a minor fall” that 

impacted the head and gave rise to a right-side subdural hematoma. But resuscitating 

her heart and then giving her epinephrine and other drugs in the hospital caused 

leakage of blood vessels “everywhere in the dura,” the result of which was later 
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misconstrued as proof of trauma. Yet there was no fatal trauma—inflicted or 

otherwise. 8EHRR103-105.  

244. Dr. Auer concluded that “The manner of death is clearly natural, and 

the fall off the bed is clearly accidental. . . . [I]t’s not a homicide either. So this is an 

inaccurate characterization of the manner of death based on the evidence.” 

8EHRR127. The Court agrees. 

B. Testimony of Dr. Janice Ophoven 
 

1. Dr. Ophoven’s qualifications 

245. Dr. Ophoven has been a licensed medical doctor since 1971. 3EHRR13. 

She is board certified in forensic pathology and anatomic pathology with special 

training and experience in pediatrics and pediatric pathology. 3EHRR13-14. She 

began her medical career as a pediatrician before becoming an expert in child abuse 

and child death cases and then focused for decades on the subspeciality of pediatric 

pathology. 3EHRR14-22. She was on the staff of the St. Paul Children’s Hospital in 

Minneapolis, during which time she worked almost exclusively with law 

enforcement and prosecution and consulting with medical examiners’ offices on 

particularly challenging pediatric death cases. 3EHRR22-23 She developed a 

nationally recognized model advocacy center for consulting on how to assess 

suspected cases of child abuse and ultimately helped train law enforcement 

throughout the state on how to investigate injuries or fatalities of children mostly 

296a



 

107 
 

less than two years of age and trained physicians in identifying families at risk to 

help prevent child abuse and other domestic violence. 3EHRR23-24.  

246. Dr. Ophoven was instrumental in promoting recognition of child abuse 

as a very real societal problem and, to this day, at least once a week, makes diagnoses 

that violence perpetrated against a child was the cause of brain damage. 4EHRR68. 

 247. Dr. Ophoven has performed many hundreds of autopsies on children 

and consulted on hundreds more. 3EHRR25-26; 4EHRR87; 4EHRR96. She has 

authored a chapter of a medical textbook on forensic pediatric pathology, beginning 

in the 1990s, which was the first of its kind. 3EHRR25-26. 

248. She has testified as an expert over 200 times in state and federal courts, 

for both the prosecution and the defense, and has also testified as an expert witness 

in proceedings in the United Kingdom and Australia. 3EHRR26-27; 4EHRR89. She 

has frequently been asked to provide expertise in cases involving child death cases, 

including cases involving toddlers with similar brain damage as observed in Nikki. 

3EHRR28. 

249. The Court accepted Dr. Ophoven as an expert in forensic pathology 

with a particular emphasis in pediatric pathology without objection from the State. 

3EHRR30. 

250. The Court finds and concludes that Dr. Ophoven was qualified to opine 

and that she was a credible witness. 
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2. Dr. Ophoven’s methodology in assessing the cause of Nikki’s death 
 

251. Dr. Ophoven was asked to conduct an independent forensic analysis; 

and in preparing to do so, she reviewed (1) all of Nikki’s available medical records; 

(2) witness statements and medical records reflecting Nikki’s condition in the days 

and weeks before the fatal event; (3) all available records of the emergency and in-

patient services she received; (4) the autopsy report created by Dr. Jill Urban and all 

available supporting materials; (5) the trial testimony provided by medical doctors; 

and (6) investigative materials and reports. 3EHRR29; 3EHRR31-32. 

 252. Dr. Ophoven concluded from all available evidence that Nikki had 

sustained a single impact to her head within 72 hours of her presentation for medical 

attention. 3EHRR32. Dr. Ophoven found evidence of the impact located “to the right 

posterior lateral or side of the back of the head[.]” 3EHRR32. As Dr. Ophoven 

explained the radiographic evidence, or x-rays/CT scans, shows changes to Nikki’s 

scalp in the form of swelling of the skin and soft tissue at a discrete impact site. 

3EHRR43; 3EHRR82-88 (accord with Dr. Squires’ trial testimony at  42RR109).30 

Dr. Ophoven further noted that the radiographic evidence aligned with a diagram 

made during the autopsy showing a single impact site “to the right posterior lateral 

 
30 Dr. Squires saw evidence of only a single minor impact site, which was why she believed 

shaking was the primary cause of Nikki’s condition. 42RR109-110 (“[m]y estimation, after a 
consultation with all, that there was some component of shaking that happened to explain all the 
deep brain injury out of proportion … to the injury to the skull and the back of the head.”). 
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side, back of her head” as well as “bleeding under the scalp and swelling of the scalp 

over the right side” associated with the impact. 3EHRR43; 3EHRR65; 3EHRR68; 

3EHRR72; 4EHRR157-158; see also SX58. She concluded that this impact resulted 

in subdural bleeding and then “a cascade of complications over time that led to other 

findings that include increased intracranial pressure, severe brain swelling, retinal 

hemorrhage, and brain death.” 3EHRR32-33.  

253. Dr. Ophoven concluded that the designation of death should not have 

been homicide. Based on the scope of her review, she would have concluded that the 

cause was undetermined. 3EHRR34. In part, this is because there is no scientific 

basis for looking at an impact site and concluding whether it was intentionally 

inflicted or the result of an accidental fall. 3EHRR57. What needed to be done was 

an inquiry into whether there was a problem with Nikki’s breathing. 3EHRR58.  

254. The Court finds that Dr. Ophoven did not have the opportunity to see 

the original autopsy slides, yet, as Dr. Auer explained, that evidence is essential to 

forming a definitive opinion regarding cause and manner of death. 8EHRR169. 

Because Dr. Ophoven did not see the autopsy slides, including the slides of lung 

tissue that Dr. Auer and Dr. Wigren studied under a microscope, she did not have 

access to the evidence of pneumonia—as both Dr. Auer and Dr. Wigren did. The 

Court finds and concludes that there is no contradiction among the causation 
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opinions offered by Mr. Roberson’s experts, however. Dr. Auer offered the most 

complete, evidence-based explanation based on his special expertise in this field. 

3. Dr. Ophoven’s conclusions regarding causation 

255. Dr. Ophoven, in accord with Dr. Auer and Dr. Wigren, found that Nikki 

died because her brain stopped due to “increased intracranial pressure and swelling” 

that was a function of ischemia or lack of oxygen. 3EHRR34. Based on the 

information available to her, Dr. Ophoven was unable to conclude what had caused 

the lack of oxygen; that would have required further investigation. Dr. Ophoven was, 

however, confident that the evidence available at the time of autopsy does not 

support a conclusion that the precipitating event was caused by “shaking” or by 

multiple impacts to the head. 3EHRR34. Similarly, she was confident that darker 

blood in the subdural space is not evidence of multiple impacts as Dr. Urban told the 

jury. 3EHRR69. 

256. Dr. Ophoven opined that all of the internal head injuries observed in 

Nikki simply means that she had suffered irreversible damage from oxygen 

deprivation. 3EHRR81. Dr. Ophoven, like neuropathologist Dr. Auer, saw no 

evidence of any kind that the brain itself had been bruised. 3EHRR78. Nor did the 

neuropathology work-up requested by Dr. Urban find brain bruising. 3EHRR79. 

257. Dr. Ophoven found that the evidence supports a conclusion of a single 

impact site on the back of Nikki’s head, contrary to Dr. Urban’s assessment. But 
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considerable other evidence, never considered by Dr. Urban or anyone else at the 

time, shows that the impact site was not the only factor that contributed to the 

cascade of conditions in Nikki—subdural bleeding, brain swelling, herniation, 

retinal hemorrhages. 3EHRR49. The blood vessels on the under-side of the dura 

became damaged by oxygen-deprivation. 3EHRR52. Once damaged, the vessels 

began to leak into the subdural space, thereafter causing braining swelling, 

herniation, and retinal hemorrhage. 3EHRR52. Dr. Ophoven provided a detailed, 

anatomical explanation: 

The brain sits inside the cranial cavity with the blood coming in through 
the blood vessels in the neck extending all the way out to serve and 
service the cells of the brain, and the brain is contained within the bony 
structure of the skull. Between the brain and the skull are a number of 
membranes and materials that secure the brain and have a variety of 
functions. The dura sits right on the skull bone, which is a dense fibrous 
membrane. The arachnoid sits right against the dura, the arachnoid 
membrane, and the pia, which is a membrane on the actual surface of 
the brain. . . . But if the dura bleeds, then that bleeding will accumulate 
between the arachnoid and the membrane and form a new space, the 
subdural space, that holds this blood.  

 
3EHRR50-51.  

258. Dr. Ophoven further explained that anyone who stops breathing and has 

their heart stop is at risk for the same constellation of internal head injuries Nikki 

sustained. 3EHRR53. If the brain is deprived of oxygen, swelling occurs. Then, as 

pressure against the brain increases, bleeding into the eyes, which are connected to 

the brain, can occur. 3EHRR53-55. 
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C. Testimony of Dr. Carl Wigren 
 

1. Dr. Wigren’s qualifications 

259. Carl Wigren, M.D. has been licensed since 2001 after obtaining a 

medical degree from the University of Washington School of Medicine. 5EHRR159. 

He is a forensic pathologist with a specialty in anatomic pathology and a 

subspeciality and special training from the American Board of Pathology and 

Forensic Pathology. 5EHRR156. He has worked as a medical examiner and as a 

private consultant and, to date, has performed over 2,000 autopsies and maintains an 

active practice. 5EHRR157. He is a member of the American Academy of Forensic 

Sciences. 5EHRR157-159; APPX92. 

 260. Dr. Wigren has been accepted as an expert and testified in 120-125 

cases, both civil and criminal. His testimony has been sponsored by parties for both 

sides. 5EHRR161; 6EHRR10.  

261. The Court accepted Dr. Wigren as an expert in forensic pathology, 

without objection to his qualifications from the State. 5EHRR163-165.31 

262. The Court finds and concludes that Dr. Wigren was qualified to opine 

and that he was a credible witness. 

2. Dr. Wigren’s methodology 

 
31 The State did not object to Dr. Wigren’s qualifications to opine; however, the State did 

object to his testifying about the cause and manner of Nikki’s death as “outside the scope” of the 
Court of Criminal Appeals remand order. This Court overruled that objection. 
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 263. For this case, Dr. Wigren was asked to conduct an independent 

assessment of cause and manner of death after: examining the medical testimony 

proffered at the trial; reviewing the autopsy report that was rendered following the 

examination of Nikki Curtis; looking at the autopsy photographs of Nikki Curtis; 

studying under a microscope the histology, which are the microscopic slides from 

samples that were taken by the forensic pathologist who performed the autopsy (Dr. 

Urban); and reviewing relevant information gathered by law enforcement. 

5EHRR162. The latter included scene photographs of the bed and the cinder blocks 

underneath the bed holding it up. 5EHRR165-166; see APPX40-45. Dr. Wigren also 

noted that the lead investigator, Detective Wharton, saw nothing suggesting that 

violence had occurred in the house where Nikki had collapsed.32 6EHRR30. 

264. Dr. Wigren was required to travel to the Dallas crime lab (SWIFS) with 

his own microscope to obtain access to the original autopsy slides that Dr. Urban 

had created on February 2, 2002 during Nikki’s autopsy. 5EHRR166. At the crime 

lab, Dr. Wigren was surprised to see that the file did not include CT scans that had 

been made of Nikki’s head or any other medical records. 5EHRR166. Dr. Wigren 

asked that follow-up inquiries be made at the two different hospitals where CT scans 

had been made (Palestine Regional and Children’s Hospital) during Nikki’s last 

 
32 Detective Wharton, testifying in this proceeding, reaffirmed that the investigators had 

looked for signs of violence at Mr. Roberson’s house and found none. 7EHRR23-24; 7EHRR26. 
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days; however, both hospitals stated that the scans were no longer available, which 

struck him as odd in a case involving the death of a child and a criminal prosecution. 

5EHRR167-168. 

 265. After the head scans were later found in the courthouse basement in 

August 2018, Dr. Wigren asked that a radiologist, trained to interpret such scans, be 

consulted. 5EHRR169. Ultimately, Dr. Julie Mack, a radiologist with Penn State 

Health Milton S. Hershey Medical Center, was able to review digitized copies of the 

head scans that had been taken when Nikki was first brought into Palestine Regional 

the morning of January 31, 2002. Dr. Mack prepared a report that Dr. Wigren 

reviewed and relied on. 5EHRR172; APPX93. 

 266. Dr. Wigren also consulted with a neuropathologist, Dr. Roland Auer, 

because of his special expertise in the nervous system (the brain, the eyes, the spinal 

cord, and related nerves). 5EHRR178-179. Dr. Auer is the author of an advanced 

treatise, Forensic Neuropathology and Neurology, that Dr. Wigren relies on. 

5EHRR182; APPX94. Dr. Wigren believed that a consultation with Dr. Auer was 

advisable because Nikki’s injuries seemed to be neurological. Dr. Wigren requested 

that Dr. Auer study the autopsy slides himself to determine if Nikki’s injuries were 

related to trauma, specifically, blunt force injury to the head, or were due to the 

absence of oxygen to the brain for an extended period. 5EHRR280.  
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267. Additionally, while looking at the lung autopsy slides, Dr. Wigren had 

noticed that Nikki’s lungs exhibited signs of pneumonia—not a hospital-acquired, 

ventilator pneumonia, but chronic interstitial pneumonia that was causing changes 

to the actual lung tissue. 5EHRR183; 6EHRR14. Dr. Wigren’s review of the medical 

records revealed that, in the week prior to her death, Nikki had been quite ill with 

temperatures reaching up to 104.5 degrees on January 29, 2002, the last day she was 

seen by a doctor before her collapse the morning of January 31, 2002. 5EHRR180. 

Dr. Wigren asked Dr. Auer to look at the lung autopsy slides to determine whether 

the signs of pneumonia in Nikki’s lung tissue indicated an infection that had existed 

before her final admission to the hospital. 5EHRR181. 

268. Aside from observing issues in Nikki’s lung tissue, Dr. Wigren noted 

that the autopsy report itself contained several pieces of information suggesting that 

Nikki’s lungs were infected. First, the autopsy report stated that the right lung had 

been measured at 170 grams, and the left lung at 150 grams. Dr. Wigren explained 

that those lung weights were roughly double the normal lung weight seen in a child 

of Nikki’s age. 5EHRR184. Second, the autopsy noted other problems with Nikki’s 

respiratory system: “Sectioning of the lungs discloses a dark red-blue, moderately 

congested, slightly edematous parenchyma.” Dr. Wigren explained that that notation 

was significant because lung tissue is not ordinarily dark red-blue; and the 

description of “edematous parenchyma” means that the lungs were congested, 
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suggesting a pneumonia. Third, according to the autopsy report, the trachea (the 

windpipe going into the lungs) had signs of chronic inflammation, indicating that 

Nikki’s body had been fighting an infection for some time. Fourth, the autopsy report 

refers to “interbronchial aggregates of neutrophils” and “macrophages.” Dr. Wigren 

explained that the reference to “neutrophils” suggested the presence of an infection 

in the lungs. Moreover, “macrophage” are large cells that take more time to form 

and “eat” other cells as a defense against infection. Additionally, Dr. Wigren 

observed that, under the microscope, the lung tissue was widened, with 

“lymphocytes” within the tissue, another indicator of a chronic lung infection. 

5EHRR184-187. 

269. Dr. Wigren explained that a finding of pneumonia is significant because 

pneumonia decreases oxygen intake as it spreads. 5EHRR188. As oxygenation 

levels start to drop, a person starts to experience shortness of breath until a tipping 

point occurs when insufficient oxygen is reaching the person’s brain, and they 

become “hypoxic,” disoriented, and vulnerable to collapse. 5EHRR188-189. 

270. Dr. Wigren explained and demonstrated the importance of consulting 

with experts in other disciplines as part of conducting an adequate forensic 

assessment. 6EHRR42. As he explained, this kind of multi-disciplinary approach is 

especially important in a complex case like Nikki’s with “many moving parts.” 

5EHRR201. Among the kinds of experts that needed to be consulted in this case, 
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where a short fall had been reported, was a biomechanical engineer because this is 

the expert best equipped to ascertain the kind of forces that can impact the head and 

cause potentially fatal injuries. 5EHRR169. 

271. In endeavoring to ascertain cause and manner of death, particularly of 

a child, Dr. Wigren attested that a forensic pathologist must conduct a “mini-

inquest,” using information obtained from law enforcement, CPS, family members, 

and medical records. The investigation requires a complete medical history of the 

decedent, an understanding of the scene where the child was reportedly injured, and 

knowledge of any medications the child may have been taking at the time of her 

collapse. 5EHRR159-160; 6EHRR31. Dr. Wigren opined that, generally, the more 

information a forensic pathologist gathers, the more likely any determinations of 

cause and manner of death are going to be accurate. 5EHRR178. 

 272. Dr. Wigren emphasized that it is important for forensic pathologists to 

visit the scene themselves to look at the environment and take measurements and to 

ask specific questions relevant to understanding the circumstances of the child’s 

injuries. 5EHRR219-220. In the case of Nikki Curtis, that would have entailed 

asking precisely where on the floor Nikki had been found and what position she was 

in and studying the environment, including the bed that was propped up on cinder 

blocks, where she had purportedly fallen. 5EHRR220-224. Without viewing the 
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scene, a statement that she “fell out of a bed” provides very little information for the 

forensic pathologist to evaluate.33 5EHRR224. 

 273. Dr. Wigren also explained the importance of distinguishing between 

Nikki’s condition at the time of admission to the hospital versus at the time of 

autopsy. For instance, once transferred to Dallas, Nikki had an intracranial pressure 

monitor drilled into the right side of her skull to monitor her brain. That process 

would cause bleeding into the scalp, further altering what would be observed at the 

time of autopsy. 5EHRR173; 5EHRR175. Dr. Wigren also explained that 

intracranial pressure is normally measured around 5-15, whereas during Nikki’s last 

hospitalization, hers was measured up to 60-65,34 which is why medical 

professionals elected to drill the pressure monitor into her skull. 5EHRR239. 

3. Dr. Wigren’s conclusions regarding causation 

 274. After conducting a comprehensive, independent forensic assessment, 

including consulting with qualified experts with expertise in other disciplines, Dr. 

Wigren identified several factors that were critical to understanding his conclusion 

that Nikki’s death was not a homicide. These factors include: (1) the report of a fall 

off of a bed; (2) the evidence (CT scans and autopsy photographs) of only a single 

 
33 Dr. Urban conceded that she did not undertake any investigation of the scene. Yet even 

the State’s retained expert testified that he always visited the scene when he was a practicing 
medical examiner. 9EHRR62. 

34 Likewise, Dr. Ophoven opined that intracranial pressure should be “between 5 and 15 
millimeters of mercury,” yet Nikki’s was measured at 65. That degree of pressure meant “no blood 
was circulating” and her brain was already dead. 3EHRR79-80. 
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impact site to the back of Nikki’s head that was consistent with the report that she 

had sustained a short fall; (3) evidence in the toxicology report of potentially toxic 

quantities of a drug (Phenergan/promethazine) in Nikki’s bloodstream at the time of 

autopsy, a drug which had been prescribed to her on January 29, 2002, less than two 

days before her collapse; (4) evidence that she had also been prescribed cough syrup 

with codeine,35 a narcotic that metabolizes into morphine; (5) evidence that the fall 

occurred while she was in an unsafe and unfamiliar sleep environment, a bed that 

consisted of a mattress and box springs that had recently been propped up on two 

layers of concrete cinder blocks, some of which were sticking out from under the 

box springs;36 and (6) evidence that Nikki had undiagnosed pneumonia. 5EHRR201-

209; see also APPX95 (Dr. Wigren’s chart/demonstrative); 5EHRR225-238; 

6EHRR25.  

275. Dr. Wigren walked through each of these factors and how they were 

relevant to understanding the toddler’s circumstances when she experienced an 

unwitnessed fall around 5:00 AM in the morning while cognitively impaired from 

an underlying illness that affected her lungs and from the promethazine and codeine 

 
35 Codeine/morphine alone makes it difficult to breathe. That is why morphine is used to 

relieve pain at the end of life. 5EHRR239. Additionally, it is not supposed to be given to children 
under 12 years of age. 6EHRR29. 

36 Larry Bowman testified in this proceeding that Nikki “always” slept in the same bed with 
him and his wife and she would move around “like a little brush hog or something just going 
around and around.” 6EHRR172. No one compared the two sleeping environments, but it was 
uncontested that Nikki had not previously stayed over at Mr. Roberson’s house with the bed 
propped up on cinder blocks. 
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in her system, drugs that have a sedating effect and further depress the respiratory 

system. 5EHRR227-228. 

276. Dr. Wigren concluded that Nikki’s condition was caused by multiple 

factors that came together to cause an “unfortunate accident” and was “absolutely 

not” a homicide. 5EHRR240; 5EHRR244. 

277. Dr. Wigren opined that SBS/AHT played no role in causing Nikki’s 

death. 5EHRR244. 

III. NEW EVIDENCE OF SIGNIFICANT FLAWS IN THE 2002 AUTOPSY 
 

278. Dr. Ophoven testified that, for many years, when a child had died and 

there was evidence of anything that suggested trauma, medical doctors were taught 

to assume abuse first absent some “clear-cut traffic accident” or similar event to put 

ensuring children’s safety first. 3EHRR41-42. Thus, bias was explicit. Current 

teaching is that medical examiners must differentiate between opinions and 

speculation on one hand and evidence-based, scientific interpretation on the other 

hand. 3EHRR41-42. 

 279. The Court finds and concludes that Dr. Urban failed to maintain 

sufficient objectivity during the initial investigation or thereafter in considering the 

critiques of an autopsy performed twenty years ago when she was relatively 

inexperienced.  

A. Errors of Omission 
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280. The Court finds and concludes that it is uncontested that Dr. Urban’s 

autopsy report, which was put before the jury, and her trial testimony regarding the 

same do not discuss any of the following: 

 Nikki’s medical history, including her illness during the days right before her 
collapse; 

 
 The implications of the toxicology finding of a high level of promethazine 

still in Nikki’s system at the time of autopsy; 
 

 The prescriptions Nikki was given during her last doctor’s visit less than two 
days before her collapse, which included Phenergan/promethazine in two 
forms and cough syrup with codeine; 

 
 The environment where Nikki reportedly fell off the bed and was found on 

the floor and any consideration of how an accidental fall may have caused any 
of the injuries observed in Nikki when she arrived at the hospital; 

 
 The drugs given to Nikki during her final hospitalizations or how those drugs 

would have affected vascular circulation inside Nikki’s head after her brain 
was already nonperfused (dead); or 

 
 The CT scans of Nikki’s head taken at Palestine Regional and Children’s 

Hospital before the autopsy showing a single impact site. 
 
8EHRR107-108; see also APPX12 (autopsy report dated 2-02-2002).  

281. The Court finds and concludes that all of these omissions seriously 

undermine confidence in Dr. Urban’s methodology and conclusions. 

282. The Court finds and concludes that, collectively, these omissions show 

that Dr. Urban did not undertake a “differential diagnosis,” identifying all relevant 

circumstances and conditions in an individual complainant before rendering an 
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opinion in a criminal case. 4EHRR72-73. As Dr. Wigren opined, instead of 

considering the multiple factors that likely caused Nikki’s death, Dr. Urban saw an 

impact site then concentrated on the subdural hemorrhage and retinal hemorrhage 

and interpreted those conditions, incorrectly, as multiple impact sites from which 

she further extrapolated wounds that had been intentionally inflicted. 5EHRR241.  

283. Dr. Urban made no effort to consider the role of Nikki’s underlying 

illness and its effect on respiration. 4EHRR78-79. Dr. Urban did not consider 

Nikki’s history of breathing apnea that had prompted a neurological workup in 

September of 2000, when a CT scan had also been taken. 5EHRR176. That earlier 

scan might have indicated whether Nikki was particularly vulnerable to subdural 

collection of blood after an impact to the head. 5EHRR176-177. But it was never 

investigated by Dr. Urban, who did not review any of Nikki’s medical records. 

284. Although the medical records show that Nikki had developed an 

inability to clot her blood, Dr. Urban did not investigate or consider this 

circumstance. 3EHRR55. 

285. Dr. Urban’s autopsy report includes the unexplained statement that 

“Interbronchial aggregates of neutrophils and macrophages” were observed in 

Nikki’s lungs. APPX12. Dr. Urban likely lacked the expertise in 2002 to recognize 

evidence that Nikki had life-threatening interstitial pneumonia, but her inability or 
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unwillingness to learn from the contemporary teachings of more experienced experts 

raises additional concerns.37  

286. Dr. Urban did not make a reasonable effort to distinguish between 

injuries or bleeding associated with treatment Nikki received in the hospital versus 

her condition when initially admitted to Palestine Regional. 5EHRR175. Dr. Urban 

did not consider what happens to the brain when it stops receiving sufficient oxygen 

and then dies. Dr. Wigren and Dr. Auer explained that, once this occurs, blood 

cannot move through the brain. Meanwhile, increased intracranial pressure would 

have caused the tiny blood vessels related to the brain to rupture. Once the brain 

itself was unable to absorb blood, the accumulating blood detoured around the brain, 

trapped in the subdural space. 

287. Dr. Urban did not consult with a biomechanical engineer about matters 

of physics and the kinds of forces that can cause injury. Instead, Dr. Urban agreed at 

trial with Dr. Squires, a child abuse pediatrician without any evident training in 

biomechanics, when the latter claimed that “rotational forces,” i.e., shaking motions, 

“were the likely mechanism” that caused Nikki’s brain injury. 5EHRR194 (quoting 

 
37 According to Dr. Auer, the word that Dr. Urban used,“interbronchial,” is not a location 

in the lungs, but he understood her to be referring to part of the airways. “Neutrophils” are 
essentially “pus,” which would have been associated with bronchial pneumonia, which Dr. Auer 
did not see and thus believes she may have used this term in error. Dr. Auer said that 
“macrophages” were found when Dr. Auer looked at the lung tissue under a microscope, but, as 
he explained, macrophages are associated with a longer-term infection and thus further support the 
finding of viral pneumonia, not ventilator pneumonia as Dr. Urban suggested in this proceeding. 
8EHRR112. 
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trial testimony). As Dr. Wigren explained, forensic pathology does not involve the 

study of physics and the study of forces and related mechanisms of injury is outside 

their purview (as well as outside the expertise of pediatricians like Dr. Squires).38 Id. 

288. Dr. Urban had requested a toxicology report but nothing in her autopsy 

report indicates that she took its results into account. The toxicology report showed 

that, at the time of autopsy, Nikki’s blood still had promethazine in her system of a 

quantity that would be toxic in a child of her age and size. Promethazine had been 

prescribed to her on January 29, 2002 along with codeine. Dr. Urban should have 

been prompted by the toxicology report to consult, at the very least, a basic treatise 

that would have shown that Nikki had very high amounts of promethazine in her 

postmortem blood. Dr. Urban did not consider the presence of that drug or the effects 

it would have had on Nikki’s nervous system at all. Nor did Dr. Urban consider how 

this drug would have affected Nikki in light of her chronic underlying infections, her 

recent temperature of 104.5, or the codeine that she had been prescribed. 

5EHRR229-238. 

 
38 The State’s retained expert, trained in anatomical and forensic pathology, endeavored to 

opine at length about biomechanics and offered self-contradicting opinions about the current 
teaching from experts actually trained in biomechanical engineering, such as Dr. Monson. The 
Court does not find Dr. Downs’ opinions on this subject reliable but notes that he admitted that 
short falls can, under certain circumstances, cause serious and even fatal injuries, a position 
rejected consistently by State’s witnesses at trial. Compare 9EHRR144 to 41RR66; 41RR69; 
41RR89; 41RR99; 41RR123-125; 42RR17-18; 42RR83-85; 42RR108; 43RR156. 
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289. The Court finds and concludes that Dr. Urban did not consider Nikki’s 

medical history, her current symptoms and medications, the postmortem toxicology 

showing a high level of promethazine in the post-mortem blood, or the scene where 

the reported fall occurred, all of which were material.  

290. The Court further finds and concludes that the failure to consider the 

CT scans taken of Nikki’s head when she arrived at Palestine Regional alone was 

material. Those scans constitute critical exculpatory evidence because they directly 

contradict Dr. Urban’s finding of “multiple impact sites” on the head that she 

believed had caused Nikki’s internal head injuries. The CT scans showing a single 

impact site corroborate Mr. Roberson’s report of a fall from the bed. 

291. The autopsy report associated with Nikki Curtis does not mention any 

CT head scans, those taken when she was first admitted to Palestine Regional or 

after she was transferred to Children’s Hospital in Dallas. See APPX12. At trial, 

State’s expert Dr. Janet Squires referred to the CT scans and the evidence of only a 

single impact site. But Dr. Urban, the medical examiner, did not refer to the head CT 

scans in either her autopsy report or her trial testimony. 5EHRR168. 

292. Contrary to Dr. Urban’s testimony and her 2016 affidavit, only a single 

impact site can be observed in the CT scan. 5EHRR172; APPX93. Specifically, 

radiologist Dr. Mack reported seeing a single impact site and associated soft tissue 

swelling over the right side of Nikki’s skull. Id. Dr. Mack focused on the very first 
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CT scan taken shortly after Nikki’s arrival at the hospital in Palestine because it most 

accurately captured Nikki’s condition at the time of admission—before she was put 

through two days of extensive medical treatment. 5EHRR172.  

293. The Court finds and concludes that Dr. Urban reached a determination 

that Nikki’s death was a homicide without considering multiple relevant factors and 

thus her conclusion cannot be considered based on “a reasonable degree of medical 

certainty.” 4EHHR81. 

B. Errors of Commission 
 
 294. In addition to the material omissions, the Court finds and concludes that 

several errors of commission, as illuminated by reliable expert testimony, taint Dr. 

Urban’s autopsy report and trial testimony and are material to assessing her current 

opinion that there is no basis to change her 2002 findings regarding the cause and 

manner of Nikki’s death.  

1. Overstating the evidence of relevant blunt force injuries 

 295. Dr. Urban concluded that Nikki’s death was caused by “blunt force 

injuries,” yet Dr. Auer, a specialist in head trauma, found no evidence of blunt force 

injuries to the head other than the “goose egg” on the back right side of Nikki’s head, 

observed in the CT scans. 8EHRR135; 8EHRR137. The Court finds and concludes 

that this absence of credible evidence of blunt force injuries is likely why the State 

pursued the SBS theory at trial, largely through child abuse expert Dr. Squires. At 
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trial Dr. Urban also defined “shaking” as one way blunt force injury could be 

inflicted, in addition to “blows” to the head. But as Dr. Auer opined: “it’s an 

overreach to diagnose trauma. It’s actually more than an overreach. There’s no real 

basis for a fatal head injury here, clinically [or] pathologically. The only thing, 

there’s a goose egg,” which Dr. Auer believed was caused by “an accidental roll out 

of bed.” 8EHRR138. That impact likely caused the small subdural hematoma visible 

in the CT scan, but Dr. Urban did not gather the information and reconstruct the 

events leading up to the time of the autopsy that explain the considerable subdural 

blood that Dr. Urban incorrectly characterized as evidence of “multiple impacts.” 

296. In her autopsy report, her trial testimony, and her testimony in this 

habeas proceeding, Dr. Urban claimed that she saw evidence of a “blow” to Nikki’s 

mouth in the form of a torn frenulum. Yet as Dr. Auer and other experts attested, a 

torn frenulum is common when a child is intubated. 8EHRR113; 6EHRR123-125. 

Also, the staining technique used on that wound indicated that it was “very recent,” 

“not a few days old”—therefore, it had to have occurred during the hospitalization 

soon before the autopsy. 8EHRR114. Moreover, as Dr. Auer explained, the torn 

frenulum would not be evidence of fatal head trauma. Dr. Auer noted that Dr. 

Urban’s explanation of why the torn frenulum was relevant “doesn’t make sense” as 

there was “ample other cause for” the minor injury to Nikki’s lip and frenulum. 
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8EHRR123; 8EHRR125. Moreover, there was no evidence that anyone observed a 

torn frenulum before she was intubated. 

297. Dr. Ophoven opined that a medical examiner has to be careful in 

interpreting facial injuries and mouth abnormalities that can occur during the process 

of resuscitation. Dr. Ophoven emphasized that there are a number of possible injuries 

that can occur during the violent process associated with a Code Blue situation, 

which was initiated when Nikki arrived at Palestine Regional: there would have been 

individuals responsible for putting the endotracheal tube in by adjusting Nikki’s 

head and mouth, pulling her jaw up and away from the mouth, lifting her tongue 

with a blade, and pushing a tube down through the vocal cords into the trachea. 

4EHRR184. Moreover, this process had to been done twice because an x-ray 

revealed that the breathing tube was initially placed incorrectly. Dr. Urban does not 

appear to have taken this process into account and instead presumed that Nikki’s 

torn frenulum was evidence that a “blow” had occurred.39 

298. Dr. Urban listed retinal hemorrhage among what she characterized as 

“blunt force injuries,” but as Dr. Auer explained, bleeding in the eyes and optic nerve 

is caused by intracranial pressure, which Nikki undoubtedly experienced, not blunt 

 
39 The Court further notes that, at trial, the State adduced testimony from one of the ER 

nurses (Andrea Sims) who asserted that the torn frenulum was evidence of a sexual assault; that 
highly prejudicial contention is addressed below. In any event, the Court finds that the torn 
frenulum is not relevant to understanding Nikki’s internal head injuries by the time of the autopsy. 
Dr. Urban’s characterization of the torn frenulum as a “blunt force injury” relevant to cause of 
death was misleading. 
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force. 8EHRR116. Also, as Dr. Auer instructed, “there’s no way of getting a blunt 

force to the optic nerve. It’s packed in fat and bone. It’s in a bony canal, and the back 

of the eye is unreachable for trauma as well.” These hemorrhages were “flow-

related,” not the result of an external “blunt force.” 8EHRR121.  

 299. In her autopsy report and in her 2016 affidavit, Dr. Urban referenced a 

“contusion and an abrasion on the face.” APPX100. But what is apparent in the 

autopsy photographs are marks likely caused by medical personnel masking, 

intubating, and moving the child when she was in the hospital. 8EHRR125. More 

specifically, Dr. Auer noted that “the face has marks on it which must occur when a 

child with DIC is held either for surgery as when the intracranial pressure monitor 

was placed [into her skull] or for intubation or for any procedure or just being moved 

in bed. The child was brain dead, so had to be handled and moved. So the face and 

the extremities have to show some markings.” 8EHRR125. There are no abrasions 

or signs associated with a face that has been punched or otherwise struck with the 

force required to cause an internal injury. 8EHRR132. Dr. Auer noted that the 

autopsy photographs do not depict any face abrasions. 8EHRR134; see also 

EHRR139. Although photographs taken at Palestine Regional capture some light 

bruising on the face, those could be attributable to her short fall induced by her 

hypoxia. They are not, according to head trauma and brain expert Dr. Auer, 

indicative of a fatal injury from trauma. 8EHRR151-152. 
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300. Dr. Ophoven specifically rebutted Dr. Urban’s claim that her autopsy 

photographs showed “multiple impact sites” sustained pre-hospitalization. Nikki’s 

condition was instead caused in part by what happened while she was being treated, 

as Dr. Ophoven explained using the autopsy photographs:  

you can see discoloration of the skin of her scalp that reflects the blood 
that has moved there from her ongoing bleeding. This isn’t a bruise. 
This is discoloration from the bleeding that’s underneath there. There’s 
no impact sites. . . . There are three -- four incisions in her skin there, 
all of which are going to produce bleeding, and one of them -- the one 
that -- where the tube [from the pressure monitor] is going into the skin 
is actually where the tube enters the skull. 
 
 So they had to drill into the bone of the skull, which is going to 
keep bleeding, and the skin is going to keep bleeding from her problems 
with clotting. So seeing blood all underneath the scalp skin there, that 
was done by the doctors. That’s not injury.  
 

3EHRR73-74.  

2. Equating blunt force with “blows,” i.e., intentionally inflicted 
injury 

 
 301. Dr. Urban erred in treating “blunt force” as synonymous with inflicted 

blows. As Dr. Ophoven explained, “blunt force head trauma” is simply “the 

constellation of changes to tissue that results from some form of impact typically, 

and with head trauma[,] impact can occur from a moving head against a surface, a 

moving head against an object, or a moving object against a head.” 3EHRR42-43 

(emphasis added). Dr. Ophoven addressed the example of someone, unobserved, 

falling on the stairs, hitting the back of their head, and being rendered unconscious; 
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Dr. Ophoven opined that a forensic pathologist (or other medical doctor) would have 

no way to look at the resulting injury during an autopsy and determine whether the 

injury had been caused by slipping, someone intentionally pushing the person, or 

hitting the person with a blunt object. 3EHRR57. The State’s retained expert in this 

proceeding reluctantly concurred. 10EHRR169. 

3. Misrepresenting the source and significance of the blood observed 
under the scalp 

 
302. Dr. Auer testified that the diffuse bleeding that Dr. Urban observed 

inside Nikki’s head and captured in the autopsy photographs is seen in people with 

coagulopathy, which Nikki had, a condition exacerbated by the drugs she was given 

in the hospital to promote circulation. The diffuse bleeding is not a sign of impact 

sites, as Dr. Urban repeatedly claimed. 8EHRR118. 

 303. Dr. Urban gave the jury the false impression that the blood in her 

autopsy photographs some how represented injuries Nikki had sustained when she 

was brought to the hospital. But as Dr. Ophoven explained, “to suggest to the jury 

that the inside of her scalp looked like that” because of what had “happened to Nikki 

at the house is absolutely incorrect and doesn’t represent in any way the nature of 

the injuries that she may or may not have received,” and thus are “incredibly 

misleading.” 3EHRR69-70; see also 3EHRR77-78. 

304. In this proceeding, Dr. Urban repeatedly attested that the presence of 

blood/hemorrhage in the subdural space was the evidence of “multiple impact” sites. 
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9EHRR38; 9EHRR41; 9EHRR43-40; 9EHRR50; 9EHRR52-54; 9EHRR70-71. Yet 

as Dr. Ophoven explained, once blood vessels in the dura around the brain begin to 

leak, the blood will accumulate there. 3EHRR66. Therefore, one cannot conclude 

that the location of the blood indicates where trauma occurred. 3EHRR66. The 

correlation has to be with what is observed outside of the scalp. Id. The bleeding 

observed at autopsy is consistent with (1) a single impact; (2) a documented clotting 

problem (not disclosed to the jury); (3) the anticoagulants Nikki was given in the 

hospital during triage when she was already having trouble clotting (not disclosed to 

the jury); (4) the pressure monitor screwed into her scalp (not explained to the jury); 

and (5) the extremely high intracranial pressure she was experiencing that led to 

herniation (not explained to the jury). 3EHRR66-67. None of this amounts to 

evidence of “multiple impacts” or “blows.” 3EHRR68. 

305. Dr. Wigren demonstrated that the incision Dr. Urban had made on the 

top of Nikki’s head during the autopsy to allow Dr. Urban to pull Nikki’s scalp back 

had caused dark subgaleal blood at the incision site to be moved during the autopsy; 

thus, that darker blood could not be construed as evidence of “multiple areas of 

subgaleal hemorrhage” as Dr. Urban suggested since her own actions had created 

the movement of the blood. 5EHRR212-213.  

 306. Dr. Ophoven further explained that the blood that had pooled under 

Nikki’s scalp was “consistent with gravity and having her [lie] on her back in the 
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intensive care unit”; “there is no way to look at where the blood is … and say these 

are impact points[.]” 3EHRR76-77. Dr. Urban’s autopsy photographs, as Dr. 

Ophoven noted, were taken “many hours after a complex medical treatment,” and 

did not reflect the minimal trauma, consistent with a short fall, that likely started the 

bleeding in the first place. 3EHRR77. 

307. The Court further notes that the state implied that Dr. Urban’s work had 

been vetted because of the presence of multiple other signatures on her report. Yet 

no evidence was adduced as to what, if anything, these other members of her office 

did, if anything, to verify or double-check he work. 9EHRR165. 

308. The Court finds and concludes that in light of the errors surveyed above, 

Dr. Urban’s conclusions that Nikki’s death was caused by blunt force injuries and 

that her death should be considered a homicide should be rejected. 
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FINDINGS OF FACT REGARDING THE UNRELIABILITY OF THE STATE’S WITNESSES 

309. The new evidence adduced in this habeas proceeding supports the 

following findings regarding the reliability of the State’s witnesses who provided 

support for the State’s trial theory as to how Nikki Curtis died and thus for the 

finding that Mr. Roberson was guilty of intentionally inflicting her injuries.  

I. TRIAL WITNESSES WHO OFFERED MEDICAL/SCIENTIFIC OPINIONS TO 
SUPPORT THE STATE’S GUILT-PHASE THEORY 

 
A. Nurse Kelly Gurganus 

 
310. The Court finds and concludes that Nurse Kelly Gurganus’s opinions 

regarding what did and did not cause Nikki’s injuries are not reliable. Nurse 

Gurganus was working at the Palestine Regional ER when Nikki was brought in by 

Mr. Roberson on January 31, 2002. At the time of her brief interaction with Mr. 

Roberson, Ms. Gurganus had only been a nurse for a few years. 41RR64. On January 

31, 2002, and when she testified at trial a year later, she did not know anything about 

Nikki’s medical history except that Nikki had been seen in the ER a few days earlier; 

Ms. Gurganus, incorrectly, characterized the complaint at that time as a mere “ear 

infection.” 41RR77-78. 

311. Nurse Gurganus had no special training in forensic pathology, 

neuropathology, or biomechanics. Yet she told the jury that “no one falls off the bed 

that far with that type of injury that it appeared at that time to be, to me.” 41RR69. 
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312. Nurse Gurganus based her conclusions on presumptions about Mr. 

Roberson’s affect, including the fact that she did not see him crying or otherwise 

displaying what she considered to be appropriate emotions. 41RR71.  

313. In the habeas proceeding, Nurse Gurganus candidly acknowledged that 

she had been bothered by what she perceived as a “nonchalant tone” and she was 

alarmed seeing a child in Nikki’s terminal condition. 2EHRR51-54, 60, 77. Nurse 

Gurganus also acknowledged that she had no prior experience with Mr. Roberson 

and so did not have any knowledge of how he ordinarily came across; yet she 

assessed his credibility based solely on his demeanor, which struck her as 

“suspicious acting.” 2EHRR61-62; 2EHRR70. Nurse Gurganus also acknowledged 

in this habeas proceeding that she did not look up Nikki’s medical history or have 

access to her pediatric records or have time to do that kind of research; but she agreed 

that having as much history as possible would be best. 2EHRR58-59, 67.  

314. Nurse Gurganus did not know anything about Nikki’s history of 

breathing apnea that had previously resulted in her losing consciousness and turning 

blue. 2EHRR66.  

315. Nurse Gurganus did not see Nikki’s CT head scans or know about her 

recent high fever. Id. She made assumptions that Nikki had been abused based on 

her “subjective” perception of the “mushiness” at the back of Nikki’s head, Nikki’s 

eyes being fixed and dilated, and the bruising at the back of the head; but Nurse 
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Gurganus recognized that all she could really conclude from that data was that 

Nikki’s brain was injured. 2EHRR82. 

316. For all of these reasons, the Court concludes that Nurse Gurganus was 

a credible witness who ultimately acknowledged the limitations of the information 

available to her on January 31, 2002 and when she testified at trial in February 2003. 

Based on the totality of evidence now available, the opinions Nurse Gurganus put 

before the jury regarding Mr. Roberson’s culpability were not reliable as they were 

not based on sufficient, relevant, or scientific information. 

B. Robin Odem 
 

317. The Court finds and concludes that Nurse Robin Odem’s opinions 

regarding what did and did not cause Nikki’s injuries are not reliable. Nurse Odem 

did not see Nikki or have any knowledge of her medical history. 41RR89. Nurse 

Odem testified before the jury solely about her perception of Mr. Roberson’s 

demeanor and her view that his explanation about a fall from a bed did not make 

sense to her: “I guess if my child fell off the bed, which they have many times, I just 

don’t feel like that if they fell off the bed and got hurt that I was going to say, ‘If 

something like that happened to them I’ll never forgive myself’” as Mr. Roberson 

had reputedly said. Nurse Odem interpreted this statement as making her feel that 

Nikki’s condition was “less of an accident.” 41RR98; see also 41RR86, 41RR92. 
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318. Nurse Odem’s opinions about Mr. Roberson that were put before the 

jury were not reliable as they were not based on sufficient, relevant, or scientific 

information. 

C. Andrea Sims 
 

319. The Court finds and concludes that Nurse Andrea Sims offered wide-

ranging opinions at trial regarding what did and did not cause Nikki’s injuries that 

far exceeded any expertise she may have possessed. When Nikki was brought to the 

Palestine Regional ER, Nurse Sims was working in the ER, but she was not a 

certified “SANE,” as she initially purported to be. 41RR144. While Nikki was in the 

midst of a Code Blue situation, Nurse Sims performed a sexual assault exam and 

claimed to have observed “anal tears” that she interpreted as a sign of sexual abuse. 

At trial, she testified not only about the results of her “SANE” exam, but also about 

her view that Nikki’s condition was the result of intentionally inflicted injuries. Yet 

Nurse Sims had only been a registered RN for about 4 years on January 31, 2002 

and the record does not include any suggestion that she had special training in 

forensic pathology, neuropathology, or biomechanics. 41RR101. 

320. Nurse Sims testified at trial that she was in agreement about calling 

police because, upon seeing Nikki in the trauma room, “this looked like an 

intentional injury.” 41RR115. Her initial basis for that assessment was “the bruising 

across the chin and she also had swelling to the back of her head. You know, it was 
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kind of a mushy feeling.” Id. Nurse Sims claimed that bruises she observed on 

Nikki’s face and ears indicated to her that “somebody [had] intentionally injured this 

child.” 41RR117. She also purported to be able to tell by looking at a bruise that it 

“was caused by [an] intentional injury.” 41RR134-135. She testified that she saw a 

bruise that looked like a handprint on the side of Nikki’s face, which she asserted 

must be “an intentional injury.” 41RR118.  

321. It is unclear from Nurse Sims’ testimony whether she considered or 

even knew about Mr. Roberson’s statement to police, in which he described shaking 

Nikki’s head and slapping her face after finding her unconscious to try to get her to 

wake up:  

This morning when she wouldn’t wake up, I crawled up on the bed and 
grabbed her face and shook it to wake her up. Then when she didn’t 
wake up I slapped her face a couple of times. I picked her up—picked 
up her hand and it flopped back on the bed, down on the bed. That is 
when I started getting scared.  

 
APPX7. In any event, no “handprint” shaped bruise on Nikki’s face is captured in 

any photograph taken in the ER. 

322. Nurse Sims also testified at trial that: “Head injuries to this extent are 

usually from a massive car wreck or, you know, an injury like that. You know, 

something that you have a massive impact.” 41RR123. She further testified that she 

had “never seen any” kid with a fall from a bed that “had a massive head injury.” 
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41RR123. Nurse Sims purported to be able to tell by looking at a bruise that it “was 

caused by the intentional injury.” 41RR134-35. 

 323. Nurse Sims testified at length about her sexual abuse conclusion. She 

described the evidence she relied on as follows: “she [Nikki] had some fresh tears to 

her anal area, her anus – between at six o’clock to eight o’clock if you’re looking at 

a clock and that’s the way, you know, we chart this. If you remember going from six 

o’clock to eight o’clock, she had three tears in that area and the tears are caused from 

over stretching.” 41RR127. In Nurse Sims’ opinion, the fact that Nikki had had 

“diarrhea for about two weeks,”40 would not explain “the tearing. . . . It may cause 

some irritation, but it would be generalized irritation. It would not be in one specific 

area.” 41RR127. In her view, “the only reasons that I have found” for a “tear in that 

area” is sexual assault. 41RR128. 

324. Based on the entire evidentiary record, the Court finds multiple bases 

for concluding that Nurse Sims’ opinions were not reliable. Nurse Sims told the jury 

that the “only” reason she had found for the kind of “anal tears” observed in Nikki 

were caused by a sexual assault. 41RR128. She later testified that, according to a 

manual called Child Maltreatment, the only things that could cause the anal tears 

she purportedly observed are “a hard, large stool or sexual assault.” 41RR146. Other 

 
40 Nurse Sims claimed she saw “no indication” that Nikki had had diarrhea “immediately 

prior to” Sims’ examination. 41RR132. Yet the medical records indicate that Nikki had had 
diarrhea for a week right before Sims’ examination. APPX9; APPX14. 
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State’s experts either did not see anal tears at all (Urban) or saw something only 

“tiny” and characterized as something “every mother” had likely seen (Squires). 

 325. Nurse Sims testified about her observations of anal dilation of a 

comatose child, suggesting that a “normal” dilation “would be a minimal of 30 

seconds to a maximum of a minute” “or even more” in “children that have no 

repeated anal penetration[.]” 41RR130. There was no apparent scientific support for 

Nurse Sims’ opinion. Moreover, her view that the child’s dilation should have been 

“normal” when Nikki was, and had been, comatose was misleading. See APPX1. 

326. Nurse Sims also opined about Nikki having a torn frenulum, and Sims 

interpreted that as another sign that Nikki had been sexually abused. 41RR127. Yet 

Nurse Sims could not have seen Nikki’s frenulum because, as Sims admitted, she 

“never got to see Nikki without” the breathing tube “in her mouth.” 41RR136. Some 

time later, Nurse Sims learned that a torn frenulum was observed at autopsy; then, 

contrary to common sense, she testified that intubation “shouldn’t” have caused the 

frenulum to tear. Yet other evidence established that the breathing tube had to be 

pulled out and reinserted because it had initially been inserted wrong, a fact that 

Nurse Sims “did not recall.” 41RR113; 41RR136-137; 41RR147. See by contrast 

42RR87-88 (testimony of ER doctor, Dr. Konjoyan, that the breathing tube was 

initially inserted incorrectly and had to be pulled out and reinserted after Nikki’s 

chest was x-rayed and they noticed the tube was in the right main stem of her lung 
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sack). It was unreasonable for Nurse Sims, who never saw Nikki’s frenulum, who 

was wrong about whether intubation can tear a frenulum, and who did not know that 

Nikki had had to be reintubated, to opine that a torn frenulum is “a sign of sexual 

assault.” 41RR138.  

327. Nurse Sims, like other nurse witnesses, testified about her perception 

of Mr. Roberson’s affect, suggesting that a basis for her opinions was: “He didn’t 

appear as upset as other parents that I’ve seen with injured children.” 41RR121. She 

purported to generalize that other parents would act “extremely upset” and “they’re 

standing right outside the room, and, you know, they need to be comforted[,]” 

whereas Mr. Roberson “was sitting in a chair” and only started “crying after the 

police arrived.” 41RR121-122. Her lay opinions critical of Mr. Roberson’s 

emotional displays were made without any indication that she knew him, his family 

history, or his mental health history. 

328. In the habeas proceeding, a qualified and experienced SANE, Kim 

Basinger, testified about Nurse Sims’ deviation from the standard of care in reaching 

the conclusions that she put before the jury. 6EHRR60-141. The Court’s findings 

related to Nurse Basinger’s credible testimony are found below and are incorporated 

here by reference.  

329. Additionally, the Court finds it significant that the State’s own “child 

abuse” expert at trial, Dr. Janet Squires, did not offer support for Nurse Sim’s highly 
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prejudicial sexual assault allegations. At the time of trial, Dr. Squires was “the main 

doctor” at Children’s Medical Center in Dallas who “examines children for evidence 

of child sexual abuse.” 42RR118. Dr. Squires explained that she had been told that 

a “concern about a possibility of sexual abuse” had been raised, which is why she 

examined the anal area carefully and took some “special collections.” 42RR96-97. 

But she found no “major trauma” and “did not feel there were any findings.” Id. Dr. 

Squires testified that she saw “a tiny little laceration” and explained “I bet every 

mother knows what I am talking about. . . . very tiny and superficial and probably 

not considered to be significant.” 42RR100. Dr. Squires also implicitly contradicted 

Nurse Sims’ testimony about “anal laxity,” testifying that it means “very little in a 

totally comatose child.” 42RR99. Dr. Squires explained that “[a]ny child under 

anesthesia, any child that’s brain dead, that area you cannot really assess the tone at 

that point, so it wouldn’t mean very much.” Id. In Dr. Squires’ view, “when a child 

is comatose, totally unconscious” as Nikki was when Nurse Sims examined her, “it 

is common that the anal muscle is very lax, so you can’t interpret it.” 42RR118.  

330. For all of these reasons, and based on the totality of evidence now 

available, the Court concludes that Nurse Sims’ opinions about the causes of any of 

Nikki’s injuries were not reliable as they were not based on sufficient, relevant, or 

scientific information. 

D. Jonathan Ross, M.D. 
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331. The Court finds and concludes that Dr. Ross offered trial testimony 

beyond his expertise and personal knowledge. More critically, his testimony, in light 

of the totality of evidence adduced at trial and in this habeas proceeding, suggests 

reasons other than lack of appropriate knowledge to discount his opinions about 

Nikki’s condition. For instance, he had a personal interest in deflecting attention 

away from the infection that he had observed but unsuccessfully addressed two days 

before her death and had instead sent Nikki home with a 104.5 degree temperature 

and prescriptions that were highly dangerous, especially in light of the respiratory 

infection he had identified. 

332. Dr. Ross was a pediatrician who saw Nikki a few times before her final 

hospitalization. He was not her primary physician. He was, by coincidence, at the 

hospital on January 31, 2002 when Nikki was brought in; and he saw her that day —

but only after she was already intubated, and he did not provide treatment. 42RR13-

14. Critically, Dr. Ross had seen Nikki in his office fewer than two days before, on 

January 29, 2002. That was the day after she had been taken to the ER by Mr. 

Roberson and his mother. APPX9; APPX14. 

333. On January 29, 2002, Nikki’s temperature was measured as 104.5 

degrees in Dr. Ross’s office, yet he sent her home. Dr. Ross admitted at trial that he 

was distraught when he saw Nikki in the hospital on January 31st because he “wasn’t 

sure if the illness [he had seen her for] was a part of what was going on or whether 
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it was not.” He then agreed with the prosecutor that he “subsequently ruled out the 

illness being any sort of cause to what her condition was” at that time. 42RR14. The 

trial record does not include any information as to what, if anything, Dr. Ross may 

have relied on to “rule out” her recent, ongoing illness as playing a role in Nikki’s 

death. Evidence adduced in this habeas proceeding suggests that the decisions to 

disregard Nikki’s medical history—including her illness during the days leading up 

to her collapse—was likely due to the belief at that time that her brain damage was 

best explained by shaking baby or shaken impact syndrome, as the State’s experts 

attested at trial. Dr. Ross plainly did not have the expertise or access to review the 

microscopic slides of Nikki’s lungs, as did Dr. Auer. 

334. Dr. Ross was asked to testify about Nikki’s medical history only 

because her primary care pediatrician, Dr. Karen Ostrom, had been in a serious car 

accident and did not testify. Thus, he relied largely on records he did not create, not 

his personal knowledge. 42RR3. Despite evidence that Nikki had been ill a great 

deal in her short life and had been to his pediatric practice, by his count, 28 times in 

2 years, Dr. Ross characterized Nikki’s history as “normal” for a “healthy” two-year-

old, which is unreasonable. 42RR23. Dr. Ross repeatedly minimized Nikki’s chronic 

health problems before the jury:  

 He said that Nikki’s first infection at 8-days-old was “a little bit unusual, but 
I’ve seen it before and she was treated at that time.” 42RR6. 

 

334a



 

145 
 

 When asked if there was “anything that’s out of the ordinary for kids these 
days with having tubes put in their ears,” he testified: it’s “actually pretty 
common.” 42RR7. 

 
 Although Nikki continued to have antibiotic-resistant ear infections even after 

having tubes surgically implanted in her ears, Dr. Ross dismissed those as “a 
few additional infections” and “a granuloma, a little inflammatory tissue on 
the ear drum.” 42RR7. 

 
 Dr. Ross described the breathing apnea episodes during which Nikki was 

found “lying on her face on the floor” at 9 months old and “appeared blue and 
she appeared not to be breathing” as “typical breath holding spells” not a “real 
threat.” 42RR7-9. 

 
 Contrary to her medical records, Dr. Ross characterized Nikki’s health at age 

15 months as “fine except for her ears.” 42RR10. 

 
 Dr. Ross claimed that her “work-up was essentially normal” when she came 

to his office on January 29, 2002 the day after she had been taken to the 
emergency room with a high fever—even though her temperature was even 
higher, measured at 104.5 degrees, during the office visit with Dr. Ross the 
next day. 42RR10-11.  

335. The reliability of Dr. Ross’s opinions is also undermined by the fact 

that he testified at trial that Nikki was given “Omnicef” (for bacteria infections) and 

“some cough syrup,” then laughed suggesting “[s]ometimes we’re treating 

ourselves.” 42RR11. Dr. Ross did not explain to the jury that the “cough syrup” he 

had prescribed was Phenergan with codeine, a narcotic. Nor did he, nor any other 

medical professional, explain to the jury how the medications that Dr. Konjoyan had 

prescribed on January 28th and those that Dr. Ross prescribed on January 29th might 
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have affected Nikki on January 31st. Both doctors gave her prescriptions for 

Phenergan in both suppository and oral form; and Dr. Ross admitted that “generally 

they’re not giving them both together.” 42RR38. But that was the extent of the 

information put before the jury on this issue. Evidence adduced in the habeas 

proceeding showed that Phenergan, the brand name for promethazine, suppresses 

the central nervous system, is no longer approved for children two years or under, 

and Nikki had a lethal quantity of promethazine still in her system at the time of the 

autopsy on February 2, 2002. 5EHRR201-209; 5EHRR227-228; APPX95; APPX99. 

336. At trial, Dr. Ross testified that his notes from January 31, 2002, when 

Nikki was brought to the hospital, included incorrect information. But he 

downplayed the significance of the errors, which he seemed to recognize for the first 

time while on the stand: “I realize there’s a few things that are—I would have 

corrected.” He described these errors as “minor things.” 42RR13. He had written 

that Nikki was seen in his office “four days ago,” but it should have been “a day and 

a half ago” (and in endeavoring to correct his mistake before the jury, he mistakenly 

said “three days ago.”) 42RR13. He had written that Nikki was “free of illness” when 

“that should have been ‘viral illness.’” Id. He testified that he had written that Nikki 

was “‘found on bed’, but that should have been ‘off the bed.’” 42RR17. The Court 

finds that these errors that Dr. Ross made in notes prepared for subsequent medical 

providers to rely on is troubling. More concerning, however, was the tendency to 
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downplay Nikki’s significant medical history, which was far from a “normal” or 

“healthy” two-year-old, as he suggested. 

337. Collectively, these problems cast serious doubt on the conclusions that 

Dr. Ross offered at trial. His unreliable conclusions include: 

 his view that Mr. Roberson’s report of a fall from a bed was “inconsistent” 
with “what [Dr. Ross] was seeing,” 42RR17; 

  
 his view that there was no connection between Nikki’s medical history, 

including her recent, ongoing illness, and her death, 42RR14; and 

 
 his view that Nikki’s injuries “were intentionally inflicted.” 42RR21.  

338. Based on the totality of evidence now available, the Court concludes 

that Dr. Ross’s opinions were not reliable as they were not based on sufficient, 

relevant, or scientific information. 

E. Dr. Thomas Konjoyan 
 

339. The Court finds and concludes that Dr. Konjoyan’s opinions regarding 

what did and did not cause Nikki’s injuries are not reliable. Moreover, the evidence 

suggests that Dr. Konjoyan had a personal interest in deflecting attention away from 

the infection that he had observed but unsuccessfully addressed fewer than three 

days before Nikki’s death. Dr. Konjoyan was an ER doctor with Palestine Regional 

who saw Nikki in the ER during her last illness on January 28, 2002 and then the 

morning of January 31, 2002. 42RR79. 
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340. Dr. Konjoyan told the jury he was “surprised” when he saw Nikki in 

the ER unconscious on January 31, 2002 because “she looked so good two days 

previously.” 42RR83. But “two days previously” Nikki had had a high fever of 103.1 

degrees and had already been sick for a week; and Dr. Konjoyan had, at that time, 

thought she was ill enough that he prescribed potent medications before releasing 

her. APPX14. Moreover, Nurse Gurganus admitted that his initial response to seeing 

Nikki unconscious on January 31st was concern that he may have “missed 

something” when he had previously seen her; therefore, according to Nurse 

Gurganus, in the middle of the Code Blue situation, Dr. Konjoyan had asked Nurse 

Gurganus to go look up what Nikki had been seen for. 2EHRR55-58. At trial, 

however, Dr. Konjoyan did not acknowledge the possibility that he may have 

“missed something.” 

341. Dr. Konjoyan testified that the CT scan he had ordered of Nikki’s head 

revealed “impending uncal herniation” which he described as “basically irreversible 

swelling in the brain.” 42RR84. He then went on to testify that this injury “did not 

match the history” that she had “possibly fallen out of bed.” 42RR84. He was then 

more adamant: “In my opinion the injury did not result from a fall out of bed. That 

would be basically impossible.” 42RR85. By the time Dr. Konjoyan testified at trial 

he plainly was not aware of the developments in biomechanics that have come to 
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demonstrate that short falls can cause serious and even fatal injuries in children 

Nikki’s age and size. See APPX3; APPX4; APPX2. 

342. For all of these reasons, and based on the totality of evidence now 

available, the Court concludes that Dr. Konjoyan’s opinions were not reliable as they 

were not based on sufficient, relevant, or scientific information. 

F. Dr. Janet Squires 
 

343. The Court finds and concludes that Dr. Squires’ opinions regarding 

what did and did not cause Nikki’s injuries are not reliable. Dr. Squires was a  Dallas 

pediatrician and the “REACH” consultant who examined Nikki on February 1, 2002 

after Nikki had been transported to Children’s Medical Center and been through two 

days of extensive triage. APPX5; APPX11. Dr. Squires was presented to the jury as 

a “child abuse” expert. 42RR118. Dr. Squires opined at length about her opinion that 

Nikki’s death was caused by “shaken baby” or “shaken impact syndrome.” 

42RR102-110. 

344. At trial, Dr. Squires explained that she relied on the “[v]ery abnormal 

CT” scan of Nikki’s head. 42RR102. The CT scan was not shown to the jury, but 

Dr. Squires testified that she saw in the scan a triad of symptoms that supported her 

hypothesis: “fresh blood” in the subdural space of Nikki’s head, brain swelling, and 

retinal hemorrhages. 42RR102-104. Dr. Squires also noted the absence of any head 

fractures. 42RR102; 42RR105. The CT scan showed, per Dr. Squires, a single 
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impact sight “on the right side” of the back of Nikki’s head. 42RR103. Dr. Squires 

initially agreed with the prosecutor that the impact site indicted “a blow.” 42RR103. 

Then she later attested, referring to the CT scan, that there was a “possibility that the 

impact happened at a different time” from the shaking she envisioned because “the 

actual brain injury, we do not feel is explained by a simple impact.” 42RR107. 

345. Dr. Squires viewed Nikki’s condition as proof of “shaken baby 

syndrome,” i.e., that the condition of her brain revealed in the CT scan had been 

caused by violent shaking. 42RR106. As explained above, Dr. Squires’ trial opinions 

reflected a generally accepted view at the time that SBS explained the kind of 

internal subdural bleeding, brain swelling, and retinal hemorrhages seen in Nikki 

when the CT scan was taken. At trial, in accord with a view then prevalent among 

medical doctors, Dr. Squires opined as to why she thought shaking was the 

mechanism that had caused Nikki’s condition and why she believed that the shaking 

would have produced an obvious, instant change in Nikki’s level of consciousness, 

thus allowing an inference that Mr. Roberson had been the one to cause Nikki’s 

condition by shaking her. 42RR104-126. When asked by the prosecutor to 

characterize the degree of force required to cause Nikki’s condition, Dr. Squires 

testified: “You really have to shake them really hard back and forth and then you 

typically slam them against something. It’s an out of control, angry, violent adult.” 

42RR126. For Dr. Squires, “there’s no signs of trauma at all and yet as that head 
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is moving and then suddenly stops, these shear forces go through it and cause 

tremendous damage to the brain, deep in the brain.” 42RR107 (emphasis added). 

346. Other evidence established that, when Dr. Squires was asked to 

examine Nikki and the CT scans of Nikki’s head on February 1, 2002, a 

determination had already been made that Nikki’s condition had been caused by 

“inflicted head trauma.” APPX11 at Bates 107. 

347. Dr. Squires testified that the scope of what she “looked at” before 

making a decision about the cause of Nikki’s condition were: “her medical records 

and some x-rays” and “talked to the grandparents.” 42RR95-96. The medical records 

that Dr. Squires reviewed did not include Nikki’s pediatric records, however. She 

only considered the records generated by Palestine Regional and Children’s Medical 

Center from January 31-February 1, 2002 after Nikki had collapsed. The 

grandparents to whom Dr. Squires spoke were Verna and Larry Bowman who, 

according to Dr. Squires’ affidavit, had informed her that Nikki was “totally well” 

before she was brought into the ER on January 31, 2002 by her father.41 APPX103. 

 
41 Nikki’s medical records show that she was anything but “well” at the time of her 

collapse. During this proceeding, Larry Bowman denied that Nikki had been sick around the time 
of her death, denied that Nikki had been on any medications, and claimed to have no memory of 
Nikki having anything other than “regular visits” to the doctor. 6EHRR184-185; 6EHRR160. Yet 
he also admitted, eventually, that he had told law enforcement during the initial investigation that 
Nikki had had a fever for a few days and been sick for about a week. 6EHRR170; 6EHRR173. 
Also, Verna Bowman testified that she was the one who primarily took Nikki to doctors’ 
appointments and for emergency care. 6EHRR189-190. The Court finds that Larry Bowman was 
not credible regarding Nikki’s medical history and the records speak for themselves. 
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348. The Court finds and concludes that Dr. Squires’ opinions regarding the 

cause of Nikki’s condition are unreliable, first and foremost, because of significant 

changes in scientific understanding outlined above. The findings regarding those 

changes are incorporated here by reference.  

349. The Court further finds that Dr. Squires’ opinions are unreliable for 

three additional reasons.  

350. First, Dr. Squires’ assessment regarding causation was made in a 

context where it had already been predetermined, absent a complete record, that 

Nikki had been a victim of abuse, including sexual abuse.42 Dr. Squires, the child 

abuse pediatrician, conveyed to law enforcement, CPS, and the crime lab her view 

that shaken baby syndrome was the cause of Nikki’s injuries, thus making them 

inflicted injuries in advance of the autopsy. 6EHRR45. 

351. Second, Dr. Squires’ assessment was made without considering Nikki’s 

medical history. Contrary to the report Dr. Squires had been given by the Bowmans, 

Nikki was far from “totally well” during the days before she was brought to the ER 

on January 31, 2002. For instance, her temperature had been measured at 103.1 on 

January 28th and 104.5 degrees on January 29th; she had had extensive diarrhea, 

vomiting, and a cough; she had been given aggressive medications including 

 
42 Even though Dr. Squires did not find evidence to support Nurse Sims’ sexual abuse 

hypothesis, the fact that Dr. Squires was told that sexual abuse was suspected before she undertook 
her exam could have induced a cognitive bias, predisposing her to find abuse. See, e.g., APPX2.  
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Phenergan, a drug that affects the central nervous system and now has a black-box 

warning against prescribing it to children Nikki’s age; Imodium, a drug that can be 

life-threatening if the child has a serious gastrointestinal infection; and cough syrup 

with codeine, a narcotic. 3EHRR101-102; 4EHRR119-120. Nikki also had a history 

of many infections, including viral infections, and a condition that had caused her to 

stop breathing and turn blue on several occasions—all of which raises questions that 

should have been considered in assessing Nikki’s collapse on January 31, 2002. 

3EHRR103-105.  

352. Third,  Dr. Squires reached her conclusions regarding the cause of 

Nikki’s condition before the autopsy was performed. APPX103. Although there 

were many problems with the autopsy, it revealed abnormalities in Nikki’s lungs at 

the time of her death suggesting a long-term infection that was only explained by 

experts in the habeas proceeding revisiting the microscopic slides and identifying 

the presence of interstitial viral pneumonia. 4EHRR133. 

353. The Court also takes judicial notice of the fact that Dr. Squires, who 

testified for the State about SBS in 2000 in another case (Andrew Roark, Cause No. 

W99-02290-L(C) in the Criminal District Court No. 5, Dallas County, Texas), has 

since recanted some of her trial testimony in that case. That recantation required 

acknowledging that the scientific understanding she relied on in both Mr. Roark’s 

and Mr. Roberson’s trials has changed. Publicly available documents indicate that 
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the changes in scientific understanding at issue in Roark that led a habeas court to 

recommend granting relief were attested to by Dr. John Plunkett. Dr. Plunkett also 

provided a detailed declaration in this case. APPX3. The Court finds and concludes 

that the expert opinions provided by Dr. Plunkett, describing significant changes in 

the scientific understanding regarding shaking versus short falls as a mechanism of 

child brain injury, since the time of Mr. Roberson’s trial, are credible and relevant 

to assessing the reliability of Dr. Squires’ trial testimony. 

354. The Court further notes that the State elected not to call Dr. Squires as 

a witness in this proceeding and seemed to retreat from her trial testimony by relying 

solely on Dr. Urban’s, and retained expert Dr. Down’s, current position that Nikki 

was not injured by shaking (contrary to both Dr. Squires’ and Dr. Urban’s trial 

testimony). See Section III below (“The State’s Habeas Witnesses Who Offered 

Medical/Scientific Opinions to Support the State’s Guilt-Phase Trial Theory”). 

355. For all of these reasons, and based on the totality of evidence now 

available, the Court concludes that Dr. Squires’ trial opinions about the cause of 

Nikki’s condition, including the cause of the triad of symptoms Dr. Squires 

emphasized—subdural bleeding, brain edema/swelling, and retinal hemorrhages—

are no longer reliable. Likewise, Dr. Squires’ opinion that Nikki’s condition was 

caused by violent shaking that would have immediately caused a change in Nikki’s 

level of consciousness is no longer reliable. Dr. Squires’ opinion that “shearing 
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forces,” created by shaking, could cause the internal head injuries in a child and yet 

cause no injury to the child’s neck is no longer reliable. In sum, the medical opinions 

she provided at trial are contrary to current, relevant, scientific understanding. 

G. Dr. Jill Urban 
 

356. The Court finds and concludes that Dr. Urban’s trial opinions regarding 

what did and did not cause Nikki’s condition are neither consistent nor reliable.43 

Dr. Urban was the medical examiner who performed the autopsy on Nikki Curtis on 

February 2, 2002 and then opined at trial about cause of death. 43RR54. When Dr. 

Urban performed the autopsy, she had only been certified as a medical examiner for 

a year and a half. 9EHRR8-9; EHRR117; 9EHRR 154.44 Dr. Urban concluded that 

the cause of Nikki’s death was “blunt force head injuries” resulting from 

“homicide.” APPX12. Dr. Urban reached that conclusion, captured in her autopsy 

report, the same day that she performed the autopsy, before the results of testing she 

had requested were even available. APPX99. She also signed the death certificate 

that same day. APPX101. 

 
43 The Court discusses the opinions Dr. Urban offered in this habeas proceeding separately 

in Section III.A. below in “The State’s Habeas Witnesses Who Offered Medical/Scientific 
Opinions to Support the State’s Guilt-Phase Trial Theory.” 

44 Dr. Ophoven, who has specialized in pediatric pathology for many decades, explained 
that it is very uncommon for medical examiners’ offices to do autopsies on children of Nikki’s 
age: “[P]ediatric cases represent less than 10 percent of the total population” and autopsies on 2-
year-olds are even rarer. 3EHRR65. Dr. Urban, despite her limited experience at the time, claimed 
that autopsies on children Nikki’s age were “common.” 9EHRR156.  

345a



 

156 
 

357. In advance of testifying before the jury, objections were raised to some 

of Dr. Urban’s very graphic, very bloody photographs taken of the intracranial area 

during Nikki’s autopsy: SX60-SX68. Dr. Urban told the Court that all of the 

photographs were necessary to show “a number of different blows that were inflicted 

on Nikki’s head” and that the photographs showed the “different blows.” Dr. Urban 

also agreed with the prosecutor that she needed all of those photographs “to show 

the different points of impact, the different place where trauma was inflicted and the 

way [Nikki] was hurt.” 43RR57-58. Yet a far more experienced specialist in 

pediatric forensic pathology, Dr. Ophoven, explained that those “very bloody” 

photographs were “highly misleading” because they did not represent Nikki’s 

original injuries. APPX2 at 16. Nikki had been put through a great deal of triage, 

had had a pressure monitor screwed into her skull, and had been in a comatose state 

for over two days before Dr. Urban took her photographs. The appearance and 

distribution of the intracranial blood and retinal hemorrhages observed at autopsy 

would have been affected by the increased intracranial pressure and coagulation 

abnormalities reflected in Nikki’s medical records, by the chest compressions she 

had received, and by the hypoxia that had resulted in her appearing “blue” to hospital 

staff when she was first brought in on January 31st. Id.; 2EHRR52-53; APPX5; 

APPX11. Moreover, Dr. Urban was not able to explain how she saw “blows” to the 

head or inflicted trauma in the brain, as opposed to blood in the intracranial region 
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because the brain had become “nonperfused.” Far more experienced pathologists 

(Drs. Bonnell, Ophoven, Wigren, and Auer) who looked at the autopsy photographs 

and the autopsy microscopic slides disagreed that Dr. Urban’s records of the autopsy 

supported what she claimed to see. APPX1; APPX2; 3EHRR12-4EHRR82; 

5EHRR152-251; 8EHRR5-140.  

358. Dr. Urban’s trial testimony about “multiple impacts over the entirety of 

the head,” 43RR74; see also 43RR71-73, is even inconsistent with the State’s other 

causation expert, Dr. Squires. Dr. Squires, unlike Dr. Urban, had actually viewed CT 

scans of Nikki’s head, taken before the autopsy was performed; and Dr. Squires 

testified that the CT scans showed only “a single impact site” on the head. 42RR107 

(emphasis added). Indeed, it was the absence of evidence of external or radiological 

evidence of multiple impact sites or any fractures that had led Dr. Squires to opine 

that the condition of Nikki’s brain had been caused by shaking. Id. No other credible 

expert provided support for Dr. Urban’s claim that there was evidence of “multiple 

impact sites.” As Dr. Ophoven noted, the CT scan, as described by Dr. Squires, 

“indicates a focus of soft tissue swelling of the scalp confirming evidence of a recent 

impact to the skull”— a single impact. APPX2 at 16. The long-lost CT scans 

themselves confirm that a single impact site is where the intracranial/subdural 

bleeding started into the scalp tissue visible in the scan.” Id.; see also APPX70; 

APPX93. That single impact site, which started the bleeding, “could have resulted 

347a



 

158 
 

from a fall with impact to the back of the head”—and thus corroborates, rather than 

contradicts, Mr. Roberson’s explanation of what happened to Nikki. Id. Moreover, 

the only radiologist to look at the CT scans taken when Nikki was admitted to 

Palestine Regional, and thus the only expert qualified to interpret the CT scans, 

interpreted the images as showing a single impact that, at the time of imaging, had 

produced only a small amount of subdural bleeding; the radiologist also noted that 

the timing of the impact could not be determined based on the imaging. APPX93. 

But Dr. Urban did not look at the CT scans (or most other medical records) before 

or after performing the autopsy. 9EHRR170. 

359. In testifying before the jury, Dr. Urban equated the internal bleeding 

she had observed with evidence of external “blows.” She did not explain how she 

could look at an injury, internal or external, and tell that it had been intentionally 

inflicted—as opposed to the result of an accidental fall or of the extensive medical 

treatment to which Nikki’s body had been subjected for over two days, while in a 

coma, before the autopsy was performed. 43RR73-74. For instance, Dr. Urban 

testified that a lacerated frenulum, noted for the first time during the autopsy, was 

“consistent with a blow to the mouth.” 43RR71. Dr. Urban did not recognize or 

consider that Nikki’s breathing tube had been inserted, pulled out, and then 

reinserted while she was in the Palestine Regional ER after an x-ray revealed that it 

had been initially inserted wrong because she never reviewed the Palestine Regional 
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medical records. 42RR87; APPX5; 9EHRR64. She testified that she had never seen 

a frenulum torn from intubation. 43RR71. But other, more experienced, forensic 

pathologists testified that intubation is known to tear frenulums or otherwise damage 

the mouth. See, e.g., APPX1; 8EHRR113.  

360. When the lead prosecutor at trial had noted the “large discrepancy” 

between the evidence of injury visible “on the outside” of Nikki and what was visible 

only internally, Dr. Urban suggested that this was just “the way children are built” 

that you can inflict “blows” on their head and it will somehow not be visible from 

the outside: 

Q (from the State). . . . let’s talk about-- There really is a large 
discrepancy, at least in my mind, between what you see on the outside 
and what you see on the inside. You [Dr. Urban] described a lot of 
different impact sites, multiple blows to Nikki’s head. And you 
really don’t see that when you look at the pictures of her face. Can 
you explain to us why that is? 
 
A (from Dr. Urban). Well, again, I think that’s because just of the way 
children are built. You know, like I said, they’ve got a lot [sic] fat. 
There’s a lot of fat between, say, the skin and actual bones of the skull 
and that can absorb a lot of energy that’s inflicted on the skin. The same 
thing, the skin is also very elastic. It’s almost more stretchable in little 
children and that’s another reason why you can actually get a great deal 
of injury to the head and not see anything on the outside because all that 
force is transmitted inwards without actually disrupting the skin. 

 
43RR89 (emphasis added). Similarly, Dr. Urban testified that the complete absence 

of skull fractures or other bone fractures was “not usual” “with this kind of 

subscapular injuries …. because  of the way children are made. They are very 
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malleable.” 43RR79-80. The Court finds and concludes that this view of child 

anatomy is contrary to the more credible opinions expressed by other experts relying 

on a contemporary scientific perspective based on a far fuller understanding of 

Nikki’s condition in the days leading up to her collapse. See Section II (“New 

Evidence That Nikki’s Death Was Not a Homicide”) above, incorporated here by 

reference. 

361. At trial, to support her view that Nikki’s internal injuries had been 

inflicted, Dr. Urban also testified that shaking was a likely explanation of how the 

condition had been “inflicted” without leaving external evidence of trauma. See, e.g., 

43RR75-80. When Dr. Urban was asked by the trial prosecutor if she could separate 

how much of Nikki’s death “was caused by shaking” and how much “was caused 

by the battering that she took” she said “No.” 43RR86. 

362. Dr. Urban claimed at trial that the reason Nikki’s neck was not injured 

by the purported shaking was because the neck was “flexible” and “weak”: 

the neck is actually fairly flexible and that’s one of the reasons that 
blows to the head or shaking is so dangerous because the neck is not 
actually strong enough to support the head. And, you know, if you ever 
looked at a small child, their head is very large in proportion to the rest 
of their body. And so when the head is struck or, again, if the child is 
shaken it’s this very large object sitting on a fairly weak neck. And, 
you know, the weakness in the neck protects the neck from getting hurt, 
but it really just doesn’t protect the head from getting hurt. 
 

43RR82. Dr. Urban’s belief that “the weakness in the neck protects the neck” is 

contrary to evidence provided by an expert in biomechanics (Dr. Ken Monson), 
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backed up by empirical evidence, that shaking would not generate forces sufficient 

to cause internal head injuries but would cause injury, first and foremost, to the neck. 

The new science from the field of biomechanics is discussed at length in Section I 

“Changes in the Relevant Scientific Understanding” above and is incorporated here 

by reference. 

 363. Dr. Urban, like Dr. Squires, looking backward from the injuries found 

in Nikki, claimed that, the effect on Nikki’s brain would have been immediately 

apparent the moment she was injured: “The injuries to this child’s brain would have 

been immediate, so I would have expected that this child would have immediately 

suffered what we call a change in the level of consciousness.” 43RR81. For Dr. 

Urban, there could have been no lucid interval between the time of injury, and she 

rejected that Nikki “would be walking around and talking” after getting injured. 

43RR81. That testimony is contrary to the contemporary scientific understanding 

based on documented instances of children experiencing extended lucid periods after 

a short fall with head impact—for many hours or even days. 3EHRR107-109. 

 364. Dr. Urban’s trial testimony did not include any discussion of the history 

of an accidental fall that had been provided. 

365. Nor did Dr. Urban discuss any of Nikki’s medical history—including 

her illness in the days leading up to her collapse. 
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366. Nor did Dr. Urban discuss the indications in her own autopsy report 

that Nikki had an active infection at the time of her collapse that had reached her 

lungs and suggested pneumonia. APPX12. The nature of that pneumonia was 

explained for the first time in this habeas proceeding by Dr. Roland Auer. 

8EHRR46-61; APPX110; APPX110A. However, Dr. Urban’s autopsy report 

includes findings that hint at Nikki’s pneumonia (such as a reference to 

“macrophages” found in her lung tissue and a very abnormal lung weight), which 

Dr. Urban did not investigate. APPX12. Dr. Urban did not share this information 

with the jury or explore whether Nikki’s infected lungs had anything to do with the 

viral illness Nikki had before her collapse that was not responding to antibiotics, 

although there was clear evidence in her medical records that she had both a current 

and chronic viral illness in the days leading up to and following her collapse. 

APPX9; APPX14. Before trial, Dr. Urban did not consider how infected lungs may 

have caused Nikki to stop breathing or how, once she stopped breathing, that would 

have affected the circulation of blood around a brain that had shut down.  

 367. The Court finds and concludes that Dr. Urban’s trial testimony and the 

significant medical evidence that she did not consider suggest that she was laboring 

under a presumption that child abuse had occurred. See also 43RR83 (Dr. Urban 

testifying at trial that, although she did not see any significant injuries elsewhere on 

Nikki’s body: “having seen many child abuse cases, it’s not unusual that most of the 
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injuries are actually concentrated around the head itself.”). Records made at the time 

of the autopsy show that Dr. Urban was informed in advance that there was already 

a presumption of “child abuse” and a local Palestine detective told her that Nikki 

“may have been sexually assaulted.” 9EHRR156-157. 

368. Dr. Urban’s repeated use of terms such as “struck” and “blows” and 

“inflicted” at trial suggested an intentional act that she could not have known had 

occurred. See, e.g., 43RR72. Instead of an objective scientific assessment of all 

relevant evidence, her focus was quite narrow and reflected a rush to judgment, 

possibly as a result of working closely with law enforcement before and during the 

autopsy. 3EHRR38-39. Additionally, much of the scientific perspective that Dr. 

Urban offered at trial does not withstand scrutiny in light of changes in scientific 

understanding, as explained at length in Section I (“Changes in Relevant Scientific 

Understanding”) above. The Court’s findings regarding the new science relevant to 

understanding what caused Nikki’s death are incorporated here by reference. 

369. Dr. Urban’s opinions regarding shaking  and multiple impact sites, and 

her disregard of the biomechanical understanding of the injury-potential of short 

falls are at odds with contemporary, evidence-based science. 4EHRR77-78. A full 

critique of her autopsy, in light of expert testimony adduced in this proceeding, is 

found in Section III (“New Evidence of Significant Flaws in the 2002 Autopsy”) 

above. 
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 370. For all of these reasons, and based on the totality of evidence now 

available, the Court concludes that Dr. Urban’s opinions at trial about the nature and 

cause of Nikki’s condition at the time of autopsy are unreliable. Dr. Urban’s opinion 

that Nikki sustained “multiple blows” to the head is contradicted by the CT scans 

taken of Nikki’s head that were discovered in the courthouse basement in August 

2018. 2EHRR85-87; APPX70. Dr. Urban’s opinion that Nikki’s condition was 

caused by a combination of “blows” and violent shaking that would have 

immediately caused a change in Nikki’s level of consciousness, while causing no 

skull fractures, neck damage, or contusions, is also not reliable in light of current 

scientific understanding. Finally, her conclusion that Nikki’s death was a homicide 

without considering Nikki’s medical history is unreliable and the Court finds that it 

should be rejected. The reasons why the Court finds Dr. Urban’s testimony in this 

habeas proceeding unreliable are discussed in Section III.A below. 

II. TRIAL WITNESSES WHO OFFERED LAY OPINIONS TO SUPPORT THE 
STATE’S GUILT-PHASE THEORY 

 
 371. Beyond the testimony from medical professionals described above, the 

State relied at trial on a small set of lay witnesses to support the inference that Mr. 

Roberson had intentionally injured his daughter Nikki. Those lay witnesses were: 

his ex-girlfriend Teddie Cox, two minor children (Teddie Cox’s daughter Rachel 

and niece Courtney), and Verna Bowman. The Court finds and concludes that these 
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witnesses did not offer reliable support for the proposition that Mr. Roberson caused 

Nikki’s injuries. 

A. Teddie Cox 
 
 372. Although Ms. Cox was not present when Mr. Roberson discovered that 

Nikki was unconscious, at trial, in response to leading questions, Ms. Cox agreed 

with the prosecutor that Mr. Roberson had not seemed to be in a big hurry to get 

Nikki to the hospital or “seemed upset” about Nikki’s condition. 42RR183-184; 

42RR185-186; 42RR190. Ms. Cox also testified as to what he had reputedly told her 

at the ER about what had happened with Nikki: “He said they had fallen asleep 

watching a movie that night and that he heard her crying and he woke up and Nikki 

was at the foot, close to the foot of the bed, but she was on the floor. He woke up 

and made sure that she was okay and then he put her in the bed with him and they 

went back to sleep.” 42RR187. Ms. Cox further testified that Mr. Roberson, at some 

unidentified time, told her “she’d fell off and hit her head on the brick,” which 

seemed to be a reference to the cinderblocks holding up the mattress and box springs. 

42RR188; APPX40-APPX45. Yet Mr. Roberson consistently reported that he did 

not see Nikki fall off the bed; he just heard a cry, woke up, and found her on the 

floor. See APPX7.  

 373. Ms. Cox had no personal knowledge of what had happened to Nikki 

during the last days of her life as Ms. Cox was in the hospital herself at the time. Her 
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willingness to agree with the prosecutor that Mr. Roberson had not seemed 

sufficiently upset, did not care for Nikki, and that she once saw him “shook her” is 

not credible in light of her repeated admission on the stand that she changed her story 

about what had happened and her assessment of Robert depending on “how [she] 

feel[s]” at the moment and whether she was “mad” at him at the time. 43RR11; 

43RR36; 43RR48. 

374. Moreover, the trial record shows that Ms. Cox was an intellectually 

impaired and unstable individual. She had been placed in special education classes 

as a child, failed to graduate from the 9th grade, was still married to a man (Cox) who 

had been imprisoned for sexually assaulting her daughter, and had been 

institutionalized following a suicide attempt soon before trial. 42RR131-34; 

42RR158; 43RR3-8; 43RR40-41. Ms. Cox’s trial testimony was not credible. 

B. Minors Rachel and Courtney 
 
 375. The two minor children in Ms. Cox’s care who were called to testify as 

to whether they had ever seen Mr. Roberson “shake” Nikki were given a teddy bear, 

which bore no anatomical similarity to two-year-old, 28-pound Nikki, and were then 

invited to demonstrate the shaking. 42RR44-61; 42RR63-77. The Court finds this 

demonstration was not scientific yet was highly prejudicial. In light of new scientific 

evidence adduced in this proceeding, described at length above, a demonstration of 

that nature should not have been allowed. Additionally, these children, Rachel and 
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Courtney, would have been ages 9 and 10, respectively, at the time of Nikki’s death. 

Evidence suggests that they had been subjected to traumas that had nothing to do 

with Mr. Roberson that would likely have affected them; moreover, by the time they 

testified, they had been told that Mr. Roberson had caused the death of a child whom 

they knew and occasionally lived with, a circumstance that would certainly have 

induced an adverse bias against him. Additionally, Rachel’s own mother, Ms. Cox, 

testified that she did “not trust [her] little girl” Rachel “around any men,” seemingly 

because Rachel had been sexually abused by Mr. Cox, to whom Ms. Cox was still 

married at the time of Mr. Roberson’s trial. 43RR19. The testimony of these 

children—claiming that they had once seen Mr. Roberson “shake” Nikki—is not 

reliable. But even if it were given credence, that testimony, adduced by the State to 

support its theory that Nikki’s death had been caused by violent shaking, is only 

relevant to the extent that the “shaking baby/shaking impact syndrome” theory upon 

which the State relied at trial can withstand scrutiny in light of current scientific 

understanding. The Court, for reasons explained at length above, finds that it cannot 

withstand scrutiny. 

C. Verna Bowman 
 
 376. The State also adduced testimony at trial from Verna Bowman. Mrs. 

Bowman’s testimony established a timeline as to when Mr. Roberson had retrieved 

Nikki, at the Bowmans’ request, on January 30, 2002 around 9:30 PM, and that Mr. 
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Roberson had called Mrs. Bowman the following morning, asked her to come to the 

ER, and told her “‘Nikki fell off the bed and hit her head on the table or something.’” 

43RR155. Mrs. Bowman also testified that, once she arrived at the hospital, she 

talked to Mr. Roberson, and, according to Mrs. Bowman, he again told her “That 

[Nikki] fell off the bed and hit her head on the table or something.” 43RR156. Mrs. 

Bowman testified at trial that his explanation did not sit well with her “because, you 

know, just falling off of a bed is not going [to] do that, give a baby that type of 

injury.” 43RR156. Nothing in the trial or habeas records suggests that Mrs. Bowman 

had any special knowledge of biomechanics or forensic pathology or was aware of 

the new science at issue in this proceeding. 

377. The trial record does show that Mrs. Bowman had had previous 

experiences of finding Nikki unconscious and turning blue, which had prompted 

Mrs. Bowman to take Nikki to the hospital. In describing one of the previous apnea 

incidents, Mrs. Bowman testified: “[Nikki] just made a little noise and I turned 

around to see what was wrong and she was just laying there.”  She was “limp.”  Mrs. 

Bowman said that she then “shook her, you know, trying to get her to catch her 

breath because she turned blue and purple.” 43RR127-128. At trial, the extraordinary 

similarity between Mrs. Bowman’s experience with Nikki in the past and Mr. 

Roberson’s experience with Nikki the morning of January 31, 2002 was not 
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developed before the jury. Compare id. with Mr. Roberson’s statement to law 

enforcement: 

This morning when she wouldn’t wake up, I crawled up on the bed and 
grabbed her face and shook it to wake her up. Then when she didn’t 
wake up I slapped her face a couple of times. I picked her up—picked 
up her hand and it flopped back on the bed, down on the bed. That is 
when I started getting scared.  

 
APPX7. That is, both Mrs. Bowman and Mr. Roberson had reacted to finding Nikki 

unconscious by shaking her to try to get her to start breathing again; yet Mr. 

Roberson’s reference to shaking Nikki to try to revive her was treated as an 

admission of guilt (even though it related only to the attempt to revive Nikki). 

 378. Furthermore, nothing in the record indicates that Mrs. Bowman had 

conveyed to Mr. Roberson that Nikki had a history of turning blue from oxygen 

deprivation. Mr. Roberson had not been present in Nikki’s life when those first 

episodes had occurred. The record does establish, however, that Mrs. Bowman had 

endeavored to keep Nikki from visiting Mr. Roberson’s mother, Carolyn Roberson, 

while Nikki was being actively treated for her breathing apnea. APPX90; APPX76. 

The record also shows that Mrs. Bowman harbored a great deal of animosity toward 

Mr. Roberson’s mother due to the custody dispute over Nikki and related CPS 

interventions that had begun long before Mr. Roberson had become involved in 

Nikki’s life. By November 2001, after Nikki had turned two, the Bowmans had 
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agreed to cease fighting for custody of Nikki and conceded to Mr. Roberson’s 

becoming Nikki’s primary custodian.45 6EHRR162.  

379. By the week of Nikki’s final illness, the record shows that Carolyn 

Roberson, Mr. Roberson, and the Bowmans all played some role in getting Nikki to 

the ER on January 28th and to her pediatrician’s office on January 29th. The night of 

January 30th, Mrs. Bowman expressly asked that Mr. Roberson leave the hospital in 

town and drive 10 miles out to the country to retrieve Nikki and keep her with him 

that night. 6EHRR146. Therefore, the only reasonable inference is that Mrs. 

Bowman believed that it was appropriate and safe for Nikki to be with Mr. Roberson 

on the night before she was found unconscious, even though she had been sick all 

week, had a fever of 104.5 the day before, and had been prescribed multiple strong 

medications. The Court finds and concludes that if Mrs. Bowman believed 

otherwise, then her role in encouraging Mr. Roberson to take custody of Nikki on 

January 30th should have been investigated. In any event, her trial testimony cannot 

be seen as reliable support for the State’s theory that Mr. Roberson had intentionally 

caused his daughter’s death. 

III. THE STATE’S HABEAS WITNESSES WHO OFFERED MEDICAL/SCIENTIFIC 
OPINIONS TO SUPPORT THE STATE’S GUILT-PHASE TRIAL THEORY 

 

 
45 Yet at the same time, evidence shows that Mrs. Bowman continued to try, but failed, to 

develop evidence that Nikki was being abused by the Robersons through social worker Georgeann 
Mitchell. See 6EHRR194. 
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380. During the habeas proceeding, the State presented two witnesses: Dr. 

Jill Urban and Dr. James Downs. Dr. Urban, as explained above, is the medical 

examiner who performed the autopsy on Nikki Curtis in February 2002 and then 

testified for the State during Mr. Roberson’s February 2003 trial. Dr. Downs was an 

expert retained by the State in this habeas proceeding. Dr. Downs agreed with Dr. 

Urban’s opinion that Nikki died from “blunt force trauma” caused by intentionally 

inflicted “blows” to the head. Both of these doctors are forensic pathologists who 

have worked as medical examiners.  

A. Dr. Jill Urban 
 

381. As discussed extensively above, Dr. Urban performed the autopsy on 

Nikki Curtis on February 2, 2002 and concluded that same day that the cause of 

death was “blunt force injuries” and the manner of death was a homicide. APPX12. 

At trial she testified that Nikki’s head injuries had been caused by a “shearing” 

motion, i.e., “shaking,” that had caused the “little bitty veins” connecting the dura to 

the brain to tear, which then caused all of the blood in the subdural space Dr. Urban 

saw during the autopsy. 43RR75; see also, e.g., 43RR79 (“When a child is say, 

shaken hard enough, the brain is actually moving back and forth within, again, within 

the skull, impacting the skull itself and that motion is enough to actually damage the 

brain.”). Dr. Urban also told the jury that she “believed” she saw signs of “multiple 
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impacts over the entirety of the head” caused by a combination of “shaking” and 

“blows.” 43RR74. 

382. In 2016, Dr. Urban submitted an affidavit, at the State’s request, 

reaffirming her conclusions regarding cause and manner of death. APPX100. 

However, in her affidavit, she deviated from her trial testimony, most notably by 

distancing herself from shaking as a mechanism of injury, emphasizing that she had 

not listed “shaking baby” as the cause of death, which was accurate. See id. 

However, she repeatedly described to the jury her belief that shaking had been a 

cause of the “blunt force injuries” listing in her autopsy report. 

383. Mr. Roberson subpoenaed Dr. Urban because she is a critical fact 

witness. The State, however, characterized her as its expert and called her as a 

witness instead. 9EHRR. The State relies on her post-conviction defense of her 2002 

findings to support its position that Mr. Roberson should be denied habeas relief.  

384. While testifying in this habeas proceeding, Dr. Urban was more explicit 

about retreating from shaking: affirmatively stating her opinion that this case does 

not involve shaking. 9EHRR117; 9EHRR204;  9EHRR208 (“I don’t know that there 

is a shaking component here.”). She now claims instead that all of the blunt force 

injuries were caused by striking Nikki “against something” and that the “strikes” or 

“blows” were associated with “impact sites,” although she had described the initial 

injury as being caused by shearing/shaking at trial. 9EHRR188-190; 9EHRR192; 
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9EHRR193. Dr. Urban made this shift without acknowledging the divergence from 

her trial testimony. Yet it is the trial testimony from the State’s experts, including 

Dr. Urban, that this Court must consider in reaching conclusions about Mr. 

Roberson’s claims. This is particularly true of his claim that the science the State 

relied on to obtain his conviction has changed or was wrong. 

385. The Court finds that Dr. Urban’s unacknowledged, but clear, shift in 

opinion is an implicit admission that the scientific understanding she shared with the 

jury at trial has changed or was wrong.  

386. Additionally, the Court finds significant reasons arising from Dr. 

Urban’s testimony in this habeas proceeding to reject her current opinions regarding 

cause and manner of death. Those reasons are outlined below. 

1. The evidence establishes that Dr. Urban conducted an 
inadequate investigation. 

 
387. Dr. Urban testified that Nikki’s autopsy was already the 456th of 2002 

as of February 2nd, which suggests a reason why she may have rushed to reach a 

conclusion as to cause and manner of death the same day as the autopsy. 9EHRR86. 

Regardless of the reason, the Court finds that, in retrospect, in light of the vast 

material information that she did not investigate or consider, Dr. Urban’s 

conclusions reflect a rush to judgment. Because she lacked crucial history, she was 
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unable to do a differential diagnosis, which involves ruling out all other potential 

causes before reaching a conclusion.46 

388. It is uncontested that Dr. Urban did not consider a vast amount of 

information that other experts, including the State’s retained expert, opined should 

have been considered.47  Dr. Urban does not appear to have considered any of the 

following before deciding to adhere to her 2002 conclusions: 

 Nikki’s medical history from birth, including the records of her recent illness 
the week of her collapse and the drugs that had been prescribed to her by both 
a pediatrician and an ER doctor, 9EHRR107; 9EHRR108; 9EHRR138; 
9EHRR161-163; 
 

 The Palestine Regional ER records related to Nikki’s admission and treatment 
the day of her collapse, 9EHRR64; 
 

 The CT scans taken of Nikki’s head when she was admitted to the Palestine 
Regional ER the morning of her collapse, 9EHRR109; 

 
 The EMS records reflecting Nikki’s treatment in transport from Palestine to 

Dallas, 9EHRR185; 
 

 A medical reference book to determine whether Nikki’s organs were of an 
abnormal weight at autopsy (which both the lungs and the brain were); 
9EHRR139-140. 
 

 The scene where Nikki collapsed including: the fact that the bed where she 
had been sleeping was propped up on cinder blocks, 9EHRR145-146; 
 

 
46 The State’s retained expert, Dr. Downs, agreed with Dr. Ophoven that the ethics of 

forensic practice require doing a differential diagnosis. 10EHRR71. 
47 Dr. Downs testified, for example, that a forensic pathologist has to obtain evidence “from 

whatever source” and opined that “[t]o practice medicine without history would be malpractice.” 
10EHRR27; 10EHRR30. 
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 The expertise of a biomechanical engineer or biomechanical research 
regarding the injury-potential of short falls, 9EHRR145-146; 
 

 Data about the potential height, trajectory, or impact surface associated with 
the reported fall, trajectory of the fall, or the impact surface, 9EHRR145-146; 
 

 The relevance of Nikki’s height, weight, age to determine whether it was 
physically possible to generate sufficient force through shaking her to cause 
the injuries observed, 9EHRR145-146; 
 

 The wash rag and bedding obtained from the scene containing a very small 
amount of blood, 9EHRR153-154; 
 

 Any information regarding “promethazine” a drug found in Nikki’s system 
that Dr. Urban she did not know, as identified by a toxicology report that Dr. 
Urban had requested, 9EHRR166-167; and 
 

 All of the intervening medical treatment, transports, and medications that 
were applied to Nikki after she arrived at the ER on January 31st until she 
arrived at the crime lab on February 2nd, including having a pressure monitor 
surgically implanted in her head, 9EHRR183-184. 

 
389. Evidence adduced for the first time in this habeas proceeding 

established that Dr. Urban had ordered tests from specialists, including a toxicology 

report, and did not wait for those test results before reaching a conclusion regarding 

cause and manner of death. APPX99. As Dr. Wigren explained, the toxicology report 

showed that Nikki still had a lethal dose of promethazine in her system when Dr. 

Urban performed the autopsy. Dr. Urban did not provide a convincing explanation 

as to why she did not wait for the results of the toxicology screen or why she did not 

investigate once it was clear that Nikki had a high quantity of a drug unfamiliar to 

Dr. Urban in her system at the time of autopsy. 9EHRR97-98; see also APPX105. 
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390. Dr. Urban did not have the benefit of Dr. Mack’s 2021 report before 

this proceeding commenced. But Dr. Urban provided no explanation as to why she 

did not consult with a radiologist after the CT scans had resurfaced or why, in 2002, 

she did not consider the two sets of CT scans taken of Nikki’s head at Palestine 

Regional (on January 31, 2002) and then at Children’s Medical Center (on February 

1, 2002), even though Dr. Squires referred to and relied on at least one set of scans 

as evidence that only a single impact site was observed on Nikki’s head before the 

autopsy. APPX70; see also 42RR103. 

391. The Court further finds that Dr. Urban’s reluctance to own 

responsibility for her inadequate investigation was troubling. She repeatedly claimed 

that she “did not have access” to certain information, when there is no evidence that 

she ever tried to obtain it. 9EHRR107; 9EHRR170. But even with the few medical 

records in her possession—from the two days at Children’s Hospital—Dr. Urban 

could not say whether she reviewed them before or after doing the autopsy. 

9EHRR160. Whenever she may have reviewed them, she has now admitted that, 

based on those records alone, she was laboring under the false hearsay report that 

Nikki had been “totally well” the day before her collapse. 9EHRR162-163. That is, 

Dr. Urban agreed that a child with a 104.5-degree fever who had been prescribed 

Phenergan suppositories and cough syrup with codeine was not “totally well.” 

9EHRR164. 
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392. The only excuse Dr. Urban offered for her failure to investigate was 

provided by State’s counsel who suggested Nikki was her “crime scene.” 

9EHRR210. The Court finds that an admission of this nature only underscores 

concerns that Dr. Urban may have prejudged this case to be a homicide and then 

conducted a truncated investigation. Even the State’s retained expert, Dr. Downs, 

opined that “every case starts at some scene” and claimed that he always “went to 

every scene.” 10EHRR30; 10EHRR62. Furthermore, Dr. Downs stated that he 

would have gotten Nikki’s medical records “from birth to death;” and he opined that 

Dr. Urban’s failure to do so was “suboptimal.” 10EHRR181; 10EHRR182. 

2. The evidence establishes that Dr. Urban adopted a defensive 
posture, functioning more like an advocate for the State’s position 
than a neutral purveyor of relevant facts.  

 
393. Dr. Urban has been employed by the Dallas County medical examiner’s 

office since she completed her residency in forensic pathology in July 2000, a year 

and a half before she performed the autopsy on Nikki. 9EHRR8-9; 9EHRR117. At 

that time, SWIFS’ lab was not yet accredited and thus not governed by recognized 

quality-control standards. 9EHRR158.48 

 
48 The Court takes judicial notice of the fact that the Texas Forensic Science Commission’s 

website includes a list of Forensic Lab Accreditation Status in this state. The information about 
SWIFS, where Dr. Urban performed the autopsy on February 2, 2002,  shows that SWIFS was not 
accredited with respect to any recognized standards in any area until 2003 after Dr. Urban 
performed the autopsy on Nikki Curtis. Moreover, that accreditation was withdrawn by the 
accrediting body in 2008 and only reinstated several years later. Public reports are available at 
https://www.txcourts.gov/media/1452463/texas.pdf (last visited Jan. 18, 2022). 
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394. At the outset of Dr. Urban’s direct examination, the State introduced a 

document into evidence that had never been previously disclosed, although Mr. 

Roberson had previously made requests for Dr. Urban’s “complete file.” 9EHRR19-

22; 9EHRR156-157; SX1; see also APPX99 (purporting to be a “complete” copy of 

Dr. Urban’s autopsy file although it contains no photographs or SX1). Reputedly, 

this document was created at the time of the autopsy and includes handwritten notes 

of the “injuries” that Dr. Urban observed on Nikki’s exterior. According to her 

testimony in this proceeding, Dr. Urban saw three impacts sites on Nikki’s head: 

one at the back of her head, one on the top of her head, and one on the left side of 

her face. She also identified a torn frenulum. She opined that for her, these impact 

sites were sufficient for her to conclude that Nikki’s death was a homicide. 

9EHRR219. Yet Dr. Urban could not articulate what standard she used before 

making a determination regarding cause and manner of death. She volunteered: “I 

would say clear and convincing, preponderance of the evidence.” 9EHRR217. Yet 

“clear and convincing” and a mere “preponderance” are two different standards; and 

neither of them rise to the level of “beyond a reasonable doubt,” which, in our 

criminal justice system is necessary to support a criminal conviction. 

395. Although Dr. Urban’s autopsy photographs were already in the record, 

because they were admitted during her trial testimony, much of Dr. Urban’s direct 

examination was devoted to proving-up reproductions that had been blown up, 
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cropped, and the lighting adjusted. See, e.g., 9EHRR24-33; 9EHRR42-48; 

9EHRR68-72; 9EHRR76-88; 9EHRR94-96; 9EHRR156-157.49 As explained 

above, the Court finds that several of the original autopsy photographs were 

misleading to the jury in that they were presented as if they reflected Nikki’s original 

injuries—as opposed to the state of intracranial bleeding Dr. Urban found over two 

days after Nikki had experienced: a comatose condition with fixed and dilated eyes 

that was never reversed; significant intracranial pressure that had had to be 

monitored using a device surgically inserted into her skull; prolonged hypoxia; and 

multiple intrusive measures in an attempt to reverse her comatose condition that 

would have affected the volume and distribution of intracranial blood observed 

during the autopsy. But the photocopies of the original autopsy photographs that 

were introduced into evidence during Dr. Urban’s direct examination in this habeas 

proceeding further exaggerated the bleeding and bruises due to shadows and 

selective editing not in the originals, which the Court finds was not helpful. For 

example, compare: 

 
49 Dr. Urban had been asked through a subpoena duces tecum issued in this proceeding to 

bring her entire file to court, but did not do so. See Supp CR. 

369a



180

On left: RX7 (darkened, exaggerating light bruises on face); on right: original 
autopsy photograph 2603.
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On left: RX3 (cropped to eliminate pin in head from pressure monitor and 
darkened, exaggerating bruising associated with single impact site); on right: 
original autopsy photograph 2616. 
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On left: RX2 (cropped and darkened, exaggerating light bruise on shoulder); on 
right: original autopsy photograph 2613.

396. Dr. Urban admitted during this habeas proceeding that, during the 

past twenty years, she has not “written much” and has no publications in peer-

reviewed journal. 9EHRR10-11. She also volunteered that “a lot of these cases run 

together.” 9EHRR121. Despite these acknowledgements, she testified that she saw 

no reason to change any aspect of her trial testimony and claimed to have learned 

nothing in the intervening years that would prompt her to reconsider any of her initial 

findings or trial testimony. 9EHRR127. The Court finds that the lack of receptivity 
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to new information resulted in her maintaining positions that are self-contradicting, 

contrary to contemporary scientific understanding, and unreliable. 

 397. Although Dr. Urban admitted that she had not reviewed the CT scans 

at all (before the 2002 autopsy or before testifying in 2021), she purported to describe 

what the scans show. She incorrectly opined that the scans show “generalized” 

swelling, not swelling associated with a single impact. 9EHRR109. Dr. Urban’s 

opinion is inconsistent with the CT scans as interpreted by radiologist Dr. Mack’s 

report. APPX93. Dr. Urban stated that the CT scans (that she did not consider) were 

incorrect if they depicted a single impact site, as radiologist Dr. Mack reported, and 

as accepted by Dr. Squires, Dr. Ophoven, Dr. Wigren, and Dr. Auer. 9EHRR216-

217.  

 398. Similarly, Dr. Urban suggested that “we do not know” if Nikki’s heart 

had continued working after she stopped breathing. 9EHRR111. Yet had she looked 

at the Palestine Regional ER records, it is clear that Nikki was given chest 

compressions and was later given epinephrine, evidencing that her heart had indeed 

stopped, as had her breathing. APPX5; APPX11. 

 399. Dr. Urban offered the opinion that head trauma can cause a person to 

stop breathing, contrary to information provided by brain specialist Dr. Auer. Dr. 

Urban did not consider that Nikki had stopped breathing because of the respiratory-

depressing drugs in her system and/or her undiagnosed pneumonia and/or her 
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diagnosed respiratory infection. Nor did Dr. Urban consider that breathing stoppage 

led to hypoxia and ischemia, which played a role in creating the triad of conditions 

that Dr. Urban saw during the autopsy once she looked under Nikki’s scalp. 

9EHRR109. 

 340. Dr. Urban admitted that, if the heart stops and breathing stops for 10 to 

12 minutes, the patient will experience brain death; but she claimed that 

“[c]irculation can continue in brain death” thereafter. When asked to provide support 

for that proposition, which is contrary to the expert opinions of others, including 

brain expert Dr. Auer, Dr. Urban did not offer any. 9EHRR182. She just asserted 

her disagreement. 

3. The evidence establishes that Dr. Urban had no adequate 
explanation for rejecting the opinions that Nikki had undiagnosed 
interstitial viral pneumonia. 

 
341. Dr. Urban’s attempt during this habeas proceeding to address the 

pneumonia finding was not convincing. She attested, for instance, that she did not 

see “pus” in the lungs, yet she herself had made a note in the autopsy report 

(APPX12) that she had seen “neutrophils” in Nikki’s lungs, which is evidence of 

pus. 9EHRR102; 8EHRR112. In any event, as Dr. Auer explained, what he saw in 

Nikki’s lung tissue was not “neutrophils,” as Dr. Urban had written in her autopsy 

report, but, instead, interstitial viral pneumonia in the lungs, which occupies the 

cellular walls. It does not fill the air sacs with pus. Some of the evidence of the viral 
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infection were the “macrophages” that Dr. Urban had noted in her autopsy report but 

did not investigate. She did not address Dr. Auer’s instruction that macrophages 

cannot be inhaled through a ventilator. 8EHRR86. Instead of explaining how Dr. 

Auer might be wrong, Dr. Urban simply agreed with the unsubstantiated suggestion 

by State’s counsel, who is not a medical doctor, that “macrophages” are “common 

in people who breathe.” 9EHRR105-106. 

342. Nor did Dr. Urban have a response to Dr. Auer’s explanation regarding 

the presence of “smudge cells” in Nikki’s lungs, which Dr. Urban did not see. 

9EHRR105-106. As Dr. Auer explained, smudge cells in the lungs indicate that the 

virus had started destroying the nuclei of cells; it is a red flag indicating a pathology, 

the way a cancer cell is. 8EHRR84-86.  

343. Dr. Urban also tried to explain away the infected lungs by suggesting 

that the lung had collapsed while being revmoed; but the air sacs in Nikki’s lungs, 

as seen in Dr. Urban’s own autopsy slides, were open, not collapsed. As Dr. Auer 

explained, with interstitial viral pneumonia, the infection takes over the lung cells 

themselves; it does not fill the air sacs and cause the lungs to collapse. It causes a 

gradually thickening of the cellular walls. 8EHRR60-61.  

344. Dr. Urban admitted that, unlike Dr. Auer, she has not written any 

treatises on forensic pathology, has not consulted with a pulmonologist about what 

he observed in Nikki’s lung tissue, has not done any research in a laboratory about 
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interstitial pneumonia, and has not collected and studied 40 cases similar to Nikki’s. 

9EHRR142. 

345. The Court finds that Dr. Urban’s attempt to dismiss as “ventilator 

pneumonia” the evidence of interstitial viral pneumonia identified by Dr. Auer was 

unconvincing. 

4. The evidence establishes that Dr. Urban had no adequate 
explanation for rejecting the opinions of more experienced experts 
regarding the cause and appropriate interpretation of the 
condition found beneath Nikki’s scalp at autopsy. 

 
346. Although Dr. Urban shifted from her trial testimony about the 

mechanism of injury, she continued to focus on the triad as the main “injuries” that 

she claimed proved inflicted trauma: subdural blood, brain swelling, retinal 

hemorrhage. 9EHRR113-144. In this habeas proceeding, Dr. Urban defended her 

conclusion that Nikki’s death was a homicide by reaffirming the part of her trial 

testimony where she claimed to have seen evidence of “multiple blows” or “impacts” 

to Nikki’s head based on reading the blood beneath Nikki’s scalp. See, e.g., 

43RR74 (Dr. Urban testifying at trial that “In particular, with this much hemorrhage 

it’s very difficult to elucidate exactly much blows there were. But I’m confident with 

these separate areas of dense hemorrhage and separate areas on the head that there 

were multiple blows to different points on the head.”).  

347. Repeatedly, Dr. Urban offered the opinion that she interpreted “dense 

subdural blood” as an “impact site”; and she equated the “subdural hemorrhage” 
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with “blunt force injuries.” 9EHRR38; 9EHRR41; 9EHRR43-40; 9EHRR50; 

9EHRR52-54; 9EHRR70-71. She also treated “contusion” as synonymous with 

“areas of hemorrhage within the scalp and subscapular [sic] area.” 9EHRR129. She 

acknowledged that hemorrhage was “everywhere,” but insisted that the darker blood 

“are definite impact sites.” 9EHRR49. She then claimed that there were three 

“discrete impact sites”: one on the top of Nikki’s head, one on the back of the head, 

and one on the left side of her head. Id. She believed that these impact sites “match 

up” with the blood under the scalp. 9EHRR131. 

348. Dr. Urban could provide no scientific support for her belief that the 

blood she observed under Nikki’s scalp proved that she had been struck or hit. She 

relied solely on her own belief: “I believe blood was there [in the subdural space] as 

a result of an impact.” 9EHRR130. 

349. As Dr. Auer explained, Nikki’s brain was “non-perfused” (i.e., dead) 

during the entire time she was receiving treatment to try to revive her, which meant 

blood could not circulate into or through her brain; thus, the blood being pumped 

through her system to the brain was being rerouted through the dura, the eyes, etc. 

while she was in a coma. Once Nikki’s brain shut down—as evidenced by her eyes 

being “fixed and dilated” when she arrived at the ER the morning of January 31st—

her brain never read again as “perfused.” That is, she suffered from “permanent 

global ischemia.” See R. Auer, MD, Non-Perfused Brain and Retino-Dural 
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Hemorrhage, CANADIAN JOURNAL OF NEUROLOGICAL SCIENCES, Volume 46, 

Supplement s2: ABSTRACT: 58th Annual Canadian Association of 

Neuropathologists Meeting, September 2019, pp. S61-S6250 (“restoration of high 

cardiac output using adrenaline-CPR means that on resuscitation, re-routing of blood 

that can no longer go through the non-perfused brain detours through dura, face, 

scalp, eyes and optic nerve sheaths. The diversion of blood around non-perfused 

brain results in facial bruising and retino-dural hemorrhage that can be 

misinterpreted as head trauma, and a common inference of child abuse in the 

courts.”) (emphasis added); see also APPX110; APPX110A. 

 350. Dr. Urban also had no sound explanation for her own finding that the 

weight of Nikki’s brain, which she measured at 1550 g, was far in excess of normal 

brain weight for Nikki’s age (which is 1050 g). As Dr. Auer, a specialist who has 

specifically studied this phenomenon, explained: the increased brain weight was 

caused by brain swelling, not trauma. The increased weight arose because, with a 

non-perfused brain, none of the edema fluid could be removed from the brain—

because nothing was circulating in or out once the brain became and remained “non-

perfused,” as it had with Nikki even before she arrived at the ER on January 31, 

2002 with her eyes “fixed and dilatated.” 2EHRR79; 2EHRR82. 

 
50 Available through Cambridge Univ. Press at 

https://www.cambridge.org/core/journals/canadian-journal-of-neurological-sciences/article/ 
nonperfused-brain-and-retinodural-hemorrhage/E7F942B8564264521B648B4500C4B5DB. 
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 351. Dr. Urban saw intracranial bleeding around the brain, when Nikki’s 

brain was non-perfused, and equated the rerouted blood with trauma. But she could 

point to no contusions in the brain, no skull fractures, and no relevant skin 

contusions—because there were none other than the single, small goose egg at the 

right posterior of Nikki’s head, which Dr. Urban largely ignored—even though it is 

the only impact site visible in the head CT scans taken at the time, which Dr. Urban 

did not review. 

352. Dr. Urban also continued to characterized a torn frenulum in Nikki’s 

mouth as a “blunt force injury” that she claimed was caused by a “blow.” 

9EHRR114. Yet Dr. Urban offered no explanation as to how the torn frenulum 

observed at autopsy had anything to do with what she observed under Nikki’s scalp. 

353. Dr. Urban’s opinions regarding the ultimate issue of cause and manner 

of death were credibly challenged in multiple ways by forensic pathologists (Drs. 

Plunkett, Ophoven, Bonnell, and Wigren) with far more experience than she had as 

well as by a highly credentialed neuropathologist, Dr. Auer. Her own testimony 

suggested troubling defensiveness, not a reasonable difference of opinion. 

354. The Court finds and concludes that Dr. Urban’s testimony as to why 

she believed that Nikki’s injuries had been “inflicted” reflected multiple 

insurmountable conflicts with the other credible experts’ testimony, which had more 

explanatory power and better accounted for the facts. 
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5. Dr. Urban made numerous admissions that further undermine the 
reliability of her opinions regarding the cause and manner of 
Nikki’s death. 

 
 355. Dr. Urban never read radiologist Dr. Mack’s report. 9EHRR134. Nor 

did Dr. Urban consult with any radiologist about the CT scans of Nikki’s head in 

2002 or during this proceeding. Yet Dr. Urban admitted that one should defer to a 

radiologist regarding proper interpretation of x-rays/CT scans. 9EHRR171. 

356. Dr. Urban admitted that she now knows that Phenergan, the source of 

the high level of promethazine found in Nikki’s system at the time of the autopsy, 

has a “Black Box Warning” against prescribing it to children Nikki’s age. But Dr. 

Urban claimed not to know whether the warning says anything about “respiratory 

depression or respiratory failure,” which it plainly does. 9EHRR167-169. Moreover, 

Dr. Urban admitted to being unaware of Nikki’s history of breathing trouble or of 

the respiratory infection that had been diagnosed right before her death; thus, Dr. 

Urban lacked the basic information to understand why drugs associated with 

breathing stoppage (promethazine and codeine), which had been prescribed to Nikki 

days before her death, were relevant. 9EHRR170. 

357. Dr. Urban admitted that “a small amount of additional oozing and 

bleeding” could have been caused by the brain swelling and documented coagulation 

disorder that started after Nikki’s hospitalization. 9EHRR56. She also admitted, 

more generally, that the blood in the subdural space could have increased and moved 
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over time. 9EHRR132. Finally, she admitted that Nikki had DIC, which causes 

“increased susceptibility to bleeding,” yet did not include this information in the 

autopsy report put before the jury or factor it into her assessment of Nikki’s 

condition. 9EHRR186. Dr. Urban did not seem to recognize that these admissions 

are incompatible with her opinion that she could “match” up external impact sites 

with the blood she observed over two days after Nikki’s initial hospitalization. 

 358. At one point, Dr. Urban admitted: “I can’t link a specific subdural 

hemorrhage to a specific impact site,” yet that is precisely what she claimed to do at 

trial and then again in this habeas proceeding. 9EHRR71. 

359. Dr. Urban admitted that she had not captured in any photograph the 

“impact site” she claimed to see on the top of Nikki’s head. 9EHRR136. She claimed 

she saw that impact site when she “pulled back the scalp.” She failed to acknowledge 

that, by pulling back the scalp, she herself was moving the blood around, as Dr. 

Wigren demonstrated using the autopsy photographs. 3EHRR208-213. 

 360. Dr. Urban admitted that the only impact site to the head that was 

captured in any autopsy photograph is the one depicting the “goose egg” at the back 

of Nikki’s head. 9EHRR177. She further admitted that such a goose egg “could be 

caused by a fall.” 9EHRR149. Yet she did not investigate the report of a fall or any 

role it might have played in creating any aspect of Nikki’s condition. 
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 361. Dr. Urban admitted that one of the photographs that she showed the 

jury and this Court depicted pins inserted in Nikki’s head where a pressure monitor, 

that had been surgically implanted in her skull at Children’s Hospital had been 

removed. 9EHRR181. See original autopsy photo 2592, not discussed in Dr. Urban’s 

autopsy report, clearly showing pins from removal of pressure monitor and related 

bruising: 

 

 
 

Dr. Urban did not explain these facts to the jury or that a pressure monitor had been 

embedded in Nikki’s skull because her intracranial pressure was quite high. Nor did 

Dr. Urban consider how the high intracranial pressure and the surgical insertion of 

the pressure monitor itself would have altered the exterior and interior of Nikki’s 

head before Nikki’s body was conveyed to the crime lab for the autopsy. 

 362. Dr. Urban admitted that it is possible to injure a frenulum when medics 

“manipulate the mouth,” but she claimed that she “personally” has not seen a 

frenulum torn from intubation. 9EHRR65. But Dr. Urban has never treated living 
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patients; therefore, she has never had an opportunity to observe or perform an 

intubation. Others more experienced were clear that the frenulum is easily torn 

during intubation, which can be a violent process. APPX1; 8EHRR113. Critically, 

Dr. Urban’s admission, even if begrudging, indicates that she cannot say with any 

reasonable degree of medical certainty that the frenulum was torn from a “blow” to 

the mouth, as she testified at trial and in this proceeding.51  

 363. Dr. Urban admitted that “there are lots of reasons why a person might 

develop retinal hemorrhage that are not related to trauma.” 9EHRR67; see also 

9EHRR110. This opinion was consistent with that of the other medical experts who 

testified in this proceeding, but it is inconsistent with both Dr. Urban’s and Dr. 

Squires’ trial testimony. Also, in light of this admission, it is unclear why Dr. Urban 

continued to include retinal hemorrhage as an example of a “blunt force injury” just 

as she had in her autopsy report. APPX12; 9EHRR76-81 (extended testimony 

regarding photographs of Nikki’s eyes depicting hemorrhage). After walking 

through these photographs showing lots of hemorrhage in Nikki’s eyes, Dr. Urban 

then retreated a bit, stating:  

 
51 While State’s counsel represented that Nikki arrived at the hospital with a “mouth 

injury,” there is no record of such; the only information regarding Nikki’s mouth was obtained 
from Mr. Roberson, who described to Detective Wharton wiping a small amount of blood off of 
her mouth with a rag after he found her on the floor. That information was confirmed by the wash 
rag itself, which contained small drops of blood. There was no evidence adduced that the blood 
was the result of a torn frenulum or that her mouth was injured in any other way. She could have 
spit up the small amount of blood due to her ongoing respiratory infection and cough, conditions 
that were documented in her medical records but not considered. APPX14; APPX9. 
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retinal hemorrhage[:] And as I referenced earlier, this can be associated 
with head trauma, but there can also be other causes of retinal 
hemorrhage including increased intracranial hemorrhage, which she 
had due to her brain swelling. So whether or not this is exactly an injury 
or, you know, whether this is an inflicted injury or an artifact, I can’t 
say definitely. 
 

9EHRR81. Since all agree that the presence of retinal hemorrhage is not specific to 

trauma, it does not support her characterization of that condition as a “blunt force 

injury.” See also APPX34C (2013 article reporting thirty non-traumatic conditions 

that can cause retinal hemorrhage, which had been used as a primary indicator to 

support an SBS diagnosis at time of Roberson’s trial). 

 364. Dr. Urban ultimately admitted there can be blood without trauma (such 

as from a nose bleed or menstruation). Her acknowledgement that blood does not 

“definitely” “every time” prove trauma is incompatible, however, with her insistence 

that the mere presence of subdural blood supports her belief that Nikki sustained 

trauma in the form of inflicted impacts to the head. 9EHRR128. 

 365. Dr. Urban admitted that there were no bruises on the brain itself, 

“minimal bruising” on Nikki’s face and head, and no skull fractures of any kind. 

9EHRR129; 9EHRR181; 9EHRR187. Yet Dr. Urban maintained that Nikki had 

sustained blows to the head so forceful that they had caused the subdural bleeding 

because Dr. Urban believes “there can be forceful impact on the head that leave no 

or minimal mark[s]. 9EHRR150. Dr. Urban claimed to see no incoherence with her 

finding that Nikki had sustained massive internal head injuries through inflicted 
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trauma without sustaining any significant bruises visible externally, any skull 

fractures, or any bruising to the brain itself. 9EHRR188. The Court finds this 

position contrary to the credible experts’ testimony in this proceeding and contrary 

to common sense. 

 366. For all of these reasons, the Court finds and concludes that Dr. Urban’s 

defense of her 2002 autopsy and her conclusions regarding the cause and manner of 

Nikki’s death are unreliable and should be rejected. 

B. Dr. James Downs 
 

367. The State also presented Dr. James Downs of “forensX, LLC.” RX40. 

For multiple reasons, the Court finds that Dr. Downs was not a credible witness and 

his opinions about the cause of Nikki’s condition and death are not reliable.  

1. Dr. Downs has no credibility with respect to spotting 
pneumonia. 

 
368. In an attempt to rebut Dr. Auer’s comprehensive findings, including the 

opinion that Nikki’s death was caused primarily by an undiagnosed interstitial viral 

pneumonia, Dr. Downs repeatedly claimed that Nikki’s lungs were “normal little kid 

lungs” and that he saw “no pneumonia.” 10EHRR74; 10EHRR76; 10EHRR212; 

10EHRR220; 10EHRR242. Dr. Downs also asserted that he did not believe he had 

“ever missed” a pneumonia “since they’re pretty much readily apparent grossly.” 

10EHRR221. 
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369. Yet the Court finds that a court recently concluded that Dr. Downs had 

missed a key finding of pneumonia in a child autopsy that he performed years ago 

and about which he testified in a death-penalty case that resulted in a conviction. In 

a recent appellate court decision by Alabama’s Court of Criminal Appeals, the 

habeas applicant, John Ward, who had been sentenced to death for intentionally 

causing the death of his four-month-old son, was granted relief based in part on new 

evidence that Dr. Downs had failed to recognize (or at least failed to tell the jury) 

that the child had pneumonia at the time of his death. See Ward v. State, CR-18-

0316, 2020 Ala. Crim. App LEXIS 62 (Ala. Crim. App. Aug. 14, 2020); see also 

APPX160.  

370. Ward provides the following history relevant to assessing the reliability 

of Dr. Downs’ opinions in the present case. Dr. Downs, then the Alabama state 

medical examiner, performed the autopsy in question in 1997. In Ward’s 1998 trial, 

Dr. Downs told the jury that the child had suffered from “battered child syndrome” 

and that the cause of the child’s death was “multiple blunt force injuries and 

suffocation.” Id. at *3-*4. Approximately ten years later, for reasons unclear from 

the court’s opinion, the doctor who was then Chief State Medical Examiner, ordered 

a review of Dr. Downs’ work. Id. at *8. “[F]our Senior State Medical Examiners” 

were asked to review Dr. Downs’ “original case notes, histology slides, and 

photographs” from the autopsy of Ward’s son. Id. After that review, all four 
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pathologists agreed that the child had “significant acute bronchopneumonia” at the 

time of his death; two of the forensic pathologists agreed that the pneumonia, not 

blunt force injuries, had caused the child’s death. Id. at *9. But because a majority 

of the four did not agree on the cause of death, the autopsy was not amended at that 

time. Id. Nor were the results of the internal investigation and the pneumonia 

findings shared with Ward at that time. Id. Ward did not receive a copy of “the 

memorandum—or know of its existence—until September 22, 2017.” Id. That was 

ten years later—and a few months after Ward had filed a habeas petition alleging 

“that newly discovered evidence showed that [his son] died from pneumonia and 

thus Ward was actually innocent[.]” Id. at *7. Ward had been able to ascertain that 

his son had pneumonia only by obtaining an independent review by a retained 

forensic pathologist, Dr. Janice Ophoven. Id. Only after Ward had independently 

learned about this alternative explanation of his son’s death and sought relief on that 

ground was the memorandum describing the critique of Dr. Downs’ initial autopsy 

disclosed to Ward. Id. at *7-*9. 

 371. In the recent Ward decision, the Alabama Court of Criminal Appeals 

concluded that the new evidence of the child’s pneumonia “directly contradicted 

testimony from Dr. Downs at Ward’s trial that [his son] must have been suffocated 

based on some physical signs that, Dr. Downs said, were consistent with death by 

suffocation and because he could discern no other cause of death.” Id. at *10 
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(emphasis added). The Ward court further emphasized that Dr. Downs was “the only 

expert witness who testified at Ward’s trial about the cause of [his son’s] death” and 

Dr. Downs had “said nothing in his report or his trial testimony about whether [the 

child] had pneumonia.” Id. at *11. 

 372. During the recent evidentiary hearing in this case, Dr. Downs claimed 

“being unaware” of the recent determination by the Alabama Court of Criminal 

Appeals regarding his failure to find or reveal that the child in Ward had had 

pneumonia. 10EHRR222. Considering that Mr. Roberson has adduced significant 

new evidence that Nikki too had undiagnosed pneumonia at the time of her death 

and that the only medical examiner who testified at his trial (Dr. Urban) failed to 

investigate or reveal to the jury that Nikki had pneumonia, Dr. Downs’ opinions 

regarding cause of death in this case must be viewed with skepticism. Other reasons 

exist to discount his opinions entirely. 

2. Dr. Downs ventured far beyond his field of expertise. 

373. Dr. Downs is a medical doctor who spent most of his career as a medical 

examiner and is trained in clinical, anatomical, and forensic pathology. 10EHRR10-

11. He has no special training in neuropathology, radiology, pediatrics, 

pharmacology, or biomechanics. 10EHRR106-108. Yet during the evidentiary 

hearing, he purported to offer opinions in each of these fields and others. 
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374.  While admitting that he is not trained in radiology, Dr. Downs claimed 

that he nevertheless knows how to read x-rays and CT scans. 10EHRR171. He 

claimed that he “tried” to consult with a radiologist about this case, but did not 

succeed. 10EHRR110. He purported to interpret CT scans taken of Nikki after 

blowing them up and cutting and pasting components of different images and then 

incorporating them into a PowerPoint presentation. 10EHRR52-56. Dr. Downs then 

claimed that “blood” that he saw in the x-rays allowed him to see “additional” impact 

sites that everyone else had missed—including the only radiologist to interpret the 

head scans. 10EHRR52-56. During its cross-examination of a different witness, 

counsel for the State had asked: “wouldn’t it be better for a person that is certified 

in radiology” to interpret “X-rays and CT scans?” 4EHRR100. The Court agrees that 

it would be better for an appropriately qualified expert to do so. Therefore, the Court 

finds that Dr. Downs’ attempt to venture outside of his field instead of relying on a 

trained radiologist further hurt his credibility.  

375. Dr. Downs’ testimony regarding his personal view about the contents 

of the CT scans, which he has not been appropriately trained to interpret, is 

especially problematic since his interpretation was at odds with, and seems to have 

been adopted to contradict, radiologist Dr. Mack’s report. The Court finds that the 

State could have, but did not, retain a qualified radiologist or neuroradiologist to 

interpret the CT scans that were rediscovered in August 2018 in the courthouse 

389a



 

200 
 

basement. The Court further finds that Dr. Downs was not qualified to opine on this 

topic. See TEX. R. EVID. 705(b); Broders v. Heise, 924 S.W.2d 148, 153 (Tex. 1996) 

(requiring trial court to exclude expert testimony where the expert is not specifically 

qualified to opine on the subject).52 

376. Dr. Downs spent a great deal of time testifying about biomechanical 

issues, simultaneously arguing that he has known for “years and years” that short 

falls can be fatal while also arguing that the body of biomechanical research into the 

injury-potential of short falls is wrong as is the biomechanical research showing that 

shaking has not been shown to have the injury-potential to cause the kind of internal 

head injuries in Nikki. 10EHRR65; 10EHRR97-99; 10EHRR102; 10EHRR141; 

10EHRR241. Although Dr. Downs claimed to be aware “for decades” that short falls 

can kill, he was untroubled by Dr. Urban’s failure to investigate Nikki’s fall from a 

 
52 Dr. Downs’ opinions about the contents of CT scans would be inadmissible as those 

opinions were formed without consultation with a qualified radiologist. The trial court is 
responsible for ensuring that “those who purport to be experts truly have expertise concerning the 
actual subject about which they are offering an opinion.” Broders, 924 S.W.2d at 152. Before a 
trial court admits expert testimony, it must find that the witness is “qualified as an expert by reason 
of his knowledge, skill, experience, training, or education[;]” that the expert testimony is reliable; 
and that the expert’s testimony is relevant. Vela v. State, 209 S.W.3d 128, 131 (Tex. Crim. App. 
2006) (quoting TEX. R. EVID. 702). Qualification is distinct from reliability and relevance and, 
therefore, must be evaluated independently. Vela, 209 S.W.3d at 131. That a witness is an expert 
in some matters, or that he/she “possesse[s] knowledge and skill not possessed by people 
generally,” does not necessarily mean “that such expertise will assist the trier of fact regarding the 
issue before the court.” Broders, 924 S.W.2d at 153 (quoting opinion below, emphasis added). To 
be qualified, the witness’s “background must be tailored to the specific area of expertise” in which 
he/she will testify. Vela, 209 S.W.3d at 133. The inquiry into qualification thus focuses on the “fit” 
between the expert’s qualifications and the subject matter at issue. Broders, 924 S.W.2d at 153. 
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22.5-inch bed propped up on cinder blocks. 10EHRR241-242. When asked during 

cross-examination to cite evidence as to why his opinions should trump that of 

relevant research in the field of biomechanics, Dr. Downs respond by saying “I’m 

not a physicist. I’m not a biomechanical engineer.” 10EHRR156-159. The Court 

finds that is a true statement. Moreover, Dr. Downs has no special training in 

biomechanics and thus was not qualified to rebut the testimony of qualified 

biomechanical engineer, Dr. Ken Monson. Dr. Downs’ attempt to do so was not 

credible. 

377. Dr. Downs further purported to offer expert testimony regarding 

“factors,” such as being poor, that he believes can lead a person to commit child 

abuse. He offered an extensive argument, devoid of scientific support, as to why 

random elements of Mr. Roberson’s social history that Dr. Downs claimed to know 

would have made Mr. Roberson prone to abuse Nikki. 10EHRR85-92. Dr. Downs 

has no apparent training in sociology, social work, psychology, child abuse 

pediatrics, or any other field that might have made him potentially qualified to opine 

about the socio-economic and mental health factors relevant to understanding child 

abuse. The Court further finds that his opinions on this subject were not credible. 

378. Dr. Downs claimed that he saw “potential bite marks” on Nikki’s mouth 

and suggested that he has expertise in “odontology.” 10EHRR177. Dr. Downs also 

testified that he has been able to identify perpetrators of assaults by interpreting “bite 
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mark” evidence “[a]ctually quite a few times.” 10EHRR238. He did not seem aware 

that in Texas, forensic attempts to interpret “bite mark” evidence is now seen as junk 

science. See Ex parte Chaney, 563 S.W.3d 239 (Tex. Crim. App. 2018) (granting 

habeas relief under Article 11.073 based on a substantial sea-change in the field of 

forensic odontology, larging discrediting the field). 

379. Dr. Downs claimed that he has done “research” on child head trauma, 

but could not cite any publications of his work in any peer-reviewed journal. 

10EHRR13; 10EHRR129. Moreover, he dismissed the idea that a pathologist like 

himself could do “evidence-based medicine” because, in his view, that is only 

relevant to “treating patients,” which he has never done. 10EHRR27-28; 

10EHRR105. 

380. Dr. Downs claimed that he has “written on ethics” and that “ethics are 

very important to” him. 10EHRR14. Dr. Downs was a signatory on an amicus brief, 

filed with a court, that described various ethical propositions that are supposed to 

guide forensic pathology. Those precepts include the following: “Even when a 

witness is qualified as an expert in pathology, a Court must not give him or her carte 

blanche to proffer any opinion he chooses.” 10EHRR185-187. Yet as explained 

above, Dr. Downs did not adhere to that ethical principle in this case. 

3. Dr. Downs’ approach to this case suggested a cavalier approach to 
the relevant, underlying facts. 
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 381. Dr. Downs testified that he agreed that responsibly presented opinion 

evidence from forensic scientists “must report any relevant uncertainty in their 

findings.” 10EHRR186. Yet Dr. Downs’ testimony in this proceeding was 

announced with absolute certainty and the contention that this was “a very easy 

case,” 10EHRR153, even as he disregarded or mischaracterized considerable 

relevant evidence adduced in this proceeding.  

382. For instance, in asserting that Nikki was not ill at the time of her 

collapse, Dr. Downs cited a note Dr. Ross had made that Nikki was “free of illness.” 

10EHRR57. Yet Dr. Ross’s own trial testimony makes clear that he admitted on the 

stand at trial that this was one of several errors in his notes from January 31, 2002. 

Dr. Ross specifically admitted that, based on Nikki’s medical history, his notes for 

January 31st should have stated “viral illness.” 42RR13. Moreover, the assertion that 

Nikki was “free of illness” is contradicted by her medical records including those 

from the visit to Dr. Ross’s office on January 29th, less than two days before her 

collapse, when her temperature was recorded as 104.5 degrees and she was assessed 

as having an antibiotic-resistant respiratory infection. APPX9. Likewise, Dr. 

Downs’ insistence that there was “no evidence of infectious process” in Nikki is 

contrary to the record. 10EHRR72. Dr. Ross testified that Nikki had had an upper 

respiratory infection when seen in his office; that her ear drums were infected and 
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visibly “red” when observed her in the ER; that her infection had been progressing 

despite a regiment of antibiotics. 42RR18; 42RR32-33.  

383. Dr. Downs denied that Nikki’s brain was already dead/nonperfused 

when she arrived at the hospital, despite the testimony that her eyes were “fixed and 

dilated” when she arrived at the hospital. 10EHRR50;  10EHRR213. 

384. Dr. Downs initially claimed that he saw no evidence that Nikki had 

been given epinephrine in the hospital and then admitted that there was a reference 

to it being given by at least January 31, 2002 at 7:45—over 1.5 days before the 

autopsy. 10EHRR59. Dr. Downs also admitted, on cross-examination, that hospital 

records showed that Nikki had also been given vasopressin, dopamine, and heparin, 

all of which increase intracranial pressure. 10EHRR214-215. Dr. Downs did not, 

however, take into account how those drugs would have affected the volume and 

position of the blood inside Nikki’s head as observed at the time of the autopsy, as 

Dr. Auer, the brain specialist, did.  

385. Dr. Downs claimed that the brain itself “had quite a few injuries,” yet 

none are noted in the autopsy report or neuropathology report. Additionally, 

neuropathologist Dr. Auer, the brain expert, looked for and found no bruising or 

other injuries to the brain itself. 8EHRR96; 3EHRR79. Even Dr. Urban admitted 

that she had found no evidence that the brain itself was injured. 9EHRR188. 
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386. Dr. Downs, incorrectly, asserted that there was “never any mention or 

notation that [Nikki] had any kind of respiratory issues ever.” 10EHRR73. This 

assertion is contrary to the evidence of her history of breathing apnea and to several 

notations in her medical records, including the last illness that resulted in a 

prescription for Phenergan with codeine specifically because Dr. Ross found she had 

a respiratory infection. APPX9. 

387. In terms of the drugs that had been prescribed to Nikki during her last 

month and days, Dr. Downs did not feel that this information was significant to his 

assessment. 10EHRR173. He dismissed the high quantity of 

Phenergan/promethazine found in her system as a “red herring.” 10EHRR76. 

Although he testified that a forensic pathologist should study all medical records, 

“birth to death,” he was unfamiliar with the history of Phenergan prescriptions in 

Nikki’s medical records. 10EHRR181; 10EHRR195-197. He did not recognize, 

therefore, that the amount of Phenergan Nikki had been prescribed had tripled right 

before her death. 10EHRR197. 

388. Dr. Downs admitted that he did not know what a fatal dose of 

Phenergan would be—or how Phenergan mixed with the narcotic drug codeine 

might have affected a child Nikki’s age. 10EHRR207. He was also unfamiliar with 

the Black Box warning on Phenergan that states, for instance: 

 “Phenergan tablets and suppositories may impair the mental and/or physical 
abilities required for the performance of potentially hazardous tasks. The 
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impairment may be amplified by concomitant use of other central-nervous-
system depressants.” 
 

 “Phenergan tablets and suppositories may lead to potentially fatal respiratory 
depression.” 

 
 “Use of Phenergan tablets and suppositories in patients with compromised 

respiratory function (i.e. -- e.g., COPD and sleep apnea) should be avoided.” 
 

 “Caution should be exercised when administering Phenergan tablets and 
suppositories to pediatric patients 2 years of age and older because of the 
potential for fatal respiratory depression.” 

 
 “Excessively large doses of antihistamines, including Phenergan tablets and 

suppositories, in pediatric patients may cause sudden death.”  
 

 “When given concomitantly with Phenergan tablets and suppositories, the 
dose of barbiturates should be reduced by at least one-half, and the dose of 
narcotics should be reduced by one-quarter to one-half.” 
 

10EHRR203-206. 

4. Dr. Downs exhibited bias against Mr. Roberson instead of 
objectively considering the relevant facts and science. 

 
 389. Dr. Downs declined to “speculate” about the relevance of toxic levels 

of Phenergan/promethazine found in Nikki’s system at the time of the autopsy. The 

Court notes that Dr. Downs was not, however, reluctant to speculate about his 

opinion that Nikki’s condition had been “inflicted.” 

390. Dr. Downs testified at length about his opinion that Mr. Roberson kept 

“changing his story” about what had happened to Nikki. 10EHRR67. Yet the record 

is clear that Mr. Roberson never claimed to know what had happened and stated that 
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he had not witnessed the fall but only found Nikki on the floor after she had, 

seemingly, fallen out of bed. APPX7. To support hisview of Mr. Roberson’s guilt, 

Dr. Downs testified at length about a timeline of events that was untethered to and 

often contrary to the record evidence. 10EHRR69-73. Dr. Downs also seemed to 

accept as fact, without objectivity, the hearsay report from the Bowmans about 

Nikki’s condition the day before her collapse: “we know she was playing and seemed 

fine,” 10EHRR73, even though this characterization of Nikki’s condition is contrary 

to Nikki’s medical records and the strong medications she had been prescribed.  

391. Dr. Downs’ lack of objectivity was evident throughout his testimony. 

For instance, he purported to judge Mr. Roberson’s delay in getting Nikki to the 

hospital as indicative of guilt, which is not a medical judgment. Also, while doing 

so, Dr. Downs misrepresented the facts, stating that “at roughly 9:50” Mr. Roberson 

had called his girlfriend “instead of 9-1-1.” 10EHRR87. Yet the hospital records 

show that Nikki was already intubated by 9:50 AM. APPX14. 

392. Similarly, Dr. Downs invoked evidence of a “bloody rag and bloody 

pillow” found at the scene that he plainly did not investigate. 10EHRR63. The blood 

on these items amounts to a few spots that the lead detective acknowledged he would 

not have noticed but for Mr. Roberson showing them to the investigators. 7EHRR23-

24; 7EHRR26; 41RR187. 
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393. Dr. Downs exhibited a similar lack of objectivity when he characterized 

a note in the medical records, made before the autopsy, stating that “father is going 

to face capital murder charges,” was “relevant history.” 10EHRR174-175. 

394. Dr. Downs repeatedly insisted that he had not “manipulated” 

evidence—such as autopsy photographs and CT scans—while also admitting that he 

had adjusted the lighting, cropped them, and put pieces of different images together 

to construct new images for his own purposes. 10EHRR34; 10EHRR 37; 

10EHRR64; 10EHRR80-81. His PowerPoint presentation, admitted as a 

demonstrative, included inflammatory materials of unknown source that have never 

been admitted into evidence and reflect a partisan agenda more than an attempt to 

provide the Court with the unvarnished truth. SX41. For instance, his PowerPoint 

related to this case did not address the fact that the autopsy found no evidence of any 

broken ribs, torso bruising, neck injuries, or skull fractures—all injuries associated 

with trauma (caused by shaking or impact). 10EHRR135. 

5. Dr. Downs’ conclusions regarding causation are internally 
inconsistent and inconsistent with contemporary scientific 
understanding. 

 
395. Dr. Downs opined that he agreed with medical examiner Dr. Urban that 

Nikki died from multiple blunt force injuries and that the manner of death was 

homicide. 10EHRR22. Dr. Downs asserted that he and Dr. Urban were right about 

the cause of death because “all these physicians” when Nikki was hospitalized in 
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2002 reached “the same conclusion.” 10EHRR62. Dr. Downs does not seem aware 

that the entire premise of this proceeding is that the scientific understanding that was 

used to convict Mr. Roberson has changed. Therefore, the fact that others in 2002 

agreed with his and Dr. Urban’s opinions is not relevant if their opinions are contrary 

to contemporary scientific understanding. The Court finds that the contemporary 

scientific understanding has changed considerably, as discussed at length above. 

396. The Court also finds and concludes that Dr. Downs’ opinions about the 

ultimate issue are burdened with inconsistences and exaggeration. 

397. While Dr. Urban claimed to see evidence of three impact sites, Dr. 

Downs claimed that he could “clearly” see six impact sites on Nikki’s head, yet he 

also referred to “eight” injuries. 10EHRR33; 10EHRR38; 10EHRR42. As he 

testified, the number of impact sites that he claimed to see increased. 10EHRR58. 

He eventually suggested that he believed that Nikki had been hit “multiple times” in 

the “same spot,” but without those blows creating a corresponding external bruise. 

10EHRR149. 

398. Of the three impact sites to the head that Dr. Urban claimed to see, Dr. 

Downs admitted that there was no photograph of the impact site she claimed to see 

on the top of Nikki’s head. 10EHRR35; 10EHRR178. He further admitted that the 

only impact site associated with any visible external marks/bruises was the “goose 

egg” captured in the CT scans at the back of Nikki’s head. 10EHRR179. As noted 
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above, the Court finds and concludes that Dr. Downs is not a radiologist like Dr. 

Julie Mack who provided a credible report interpreting the head CT scans in this 

case as showing a single impact site at the back of the head. See APPX93.  

399. Dr. Downs repeatedly agreed with Dr. Urban’s interpretation of the 

subdural blood as proving the existence of distinct “impact sites” with darker blood 

being proof of different impacts. 10EHRR36; 10EHRR38; 10EHRR41; 10EHRR45; 

10EHRR97. Yet during cross-examination, Dr. Downs admitted that the amount and 

location of subdural blood that Dr. Urban had observed during the autopsy would 

not have been the same as what was present when Nikki was admitted to the hospital. 

10EHRR190. 

400. Aside from the subdural blood, Dr. Downs relied on the presence of the 

two other components of the SBS triad: brain swelling and retinal hemorrhaging. 

Yet he resisted characterizing these three symptoms as a “triad.” 10EHRR47. He 

asserted that no “responsible physician” has “ever” used the triad alone to diagnose 

SBS/AHT, claiming that would be “malpractice.” 10EHRR121. Yet that was 

precisely the teaching of the American Academy of Pediatrics at the time of Mr. 

Roberson’s trial. APPX22.  

401. Dr. Downs argued that the triad is “common” in cases of childhood 

trauma, and therefore proves that inflicted trauma had occurred. 10EHRR99-100. 

But this is the “circular” reasoning that has been recognized as the problem at the 
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heart of the SBS phenomenon: that the presence of subdural hematoma, brain 

swelling, and retinal hemorrhage were considered proof that shaking had occurred 

and so cases in which these conditions were found were considered to prove that 

SBS/AHT had occurred. 4EHRR54-55; see also 8EHRR35. 

402. While relying on the triad to diagnose “impacts” and trauma, Dr. 

Downs also admitted on cross-examination that other phenomenon can cause the 

triad, which he dismissed as “nothing new.” 10EHRR146-147. But the Court finds 

that the rejection of the triad as a means to diagnose inflicted head trauma is new 

since Mr. Roberson’s trial. See, e.g., APPX29 (2009 position paper of American 

Academy of Pediatricians). 

403. Dr. Downs, like Dr. Urban, cited the presence of retinal hemorrhages 

as proof of trauma and an example of a blunt force injury. 10EHRR43. Yet Dr. 

Downs also conceded that phenomena other than trauma can cause retinal 

hemorrhages. 10EHRR151. 

404. Neuropathologist Dr. Auer explained at length that, when a person 

ceases to breath, hypoxia (oxygen deprivation) sets in and that can cause the triad of 

neurological conditions Nikki experienced: blood vessels leaking into the subdural 

space, edema or brain swelling from the increased intracranial pressure, and then 

retinal hemorrhages from the pressure on the optic nerve and eyes. See APPX110; 

APPX110A. Contrary to the expert opinions of Dr. Auer, whose research focuses on 
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hypoxia and its effect on the brain, Dr. Downs argued that hypoxia is caused by 

inflicted head trauma and insisted that “nothing else” explained Nikki’s death. 

10EHRR45; 10EHRR47; 10EHRR78; 10EHRR82; 10EHRR83; 10EHRR94. But 

Dr. Auer, the brain expert, explained that blows to the head do not cause a person to 

stop breathing but in fact have the opposite effect. When the head is injured through 

trauma, breathing accelerates. 8EHRR95-96. 

405. Dr. Downs also endeavored to critique Dr. Auer, by arguing that it was 

not “logical” to suggest that blood was trapped in the subdural space because “there’s 

no space for it;” yet both Dr. Downs and Dr. Urban relied on the presence of 

voluminous blood in the subdural space as proof of their multiple impact hypothesis. 

10EHRR217-218. Therefore, the Court finds that it is Dr. Downs’ critique that is not 

logical. 

6. Dr. Downs was laboring under an interest in preserving the 
legitimacy of the SBS/AHT hypothesis. 

 
406. It was established during the evidentiary hearing that Dr. Downs is 

affiliated with a “shaken baby” advocacy organization known as the “Shaken Baby 

Alliance” that, among other things, purports to teach prosecutors how to prosecute 

shaken baby cases. 10EHRR112-115. This organization, run by former Kindergarten 

teacher Bonnie Armstrong, counts Dr. Down’s wife as a board member. Id. Dr. 

Downs admitted during cross-examination that this organization likely 

recommended him to the State in this case. Id. This organization exists, and its fund-
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raising is premised on, the belief that SBS/AHT is a sound medical diagnosis. 

Therefore, the organization has an interest in seeing challenges to its reliability fail. 

 407. The Court finds and concludes that Dr. Downs’ close affiliation with 

the “Shaken Baby Alliance” suggests a bias even though Dr. Downs, like Dr. Urban, 

initially endeavored to distance himself from the trial testimony that shaking was a 

mechanism that had contributed to causing Nikki’s death. Dr. Downs, for instance, 

claimed that he had not used the term “shaken baby” “for years.” 10EHRR118. Yet 

a 2017 brochure advertised Dr. Downs as a presenter at a “Shaken Baby Alliance” 

conference held years after the American Academy of Pediatrics had recommended 

dropping the term “shaken baby” because of the controversy surrounding the 

hypothesis. See APPX29.53  

 408. Dr. Downs admitted knowing that, in 2015, the American Academy of 

Forensic Sciences, the leading professional organization in his field, published an 

open letter criticizing SBS and its use in prosecutions because of its lack of 

“scientifically-conducted validation and forensic rigour.” 10EHRR128. But Dr. 

Downs stated that he disagreed with the organization’s official position with respect 

to SBS/AHT. 10EHRR123-128. 

 
53 Dr. Downs admitted during cross-examination that he was aware of the controversy 

surrounding both the use of “SBS” and the newer label “AHT.” 10EHRR115; 10EHRR118; 
10EHRR119. 
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409. Dr. Downs repeatedly stated that this was “not a shaking case” 

10EHRR95-97; 10EHRR144. But he also affirmed his personal belief that “it is 

possible to shake a child to death without an impact.” 10EHRR111. Dr. Downs 

further offered the personal belief that a toddler of Nikki’s age (26 months) and size 

(28 pounds) could be violently shaken and sustain brain damage but no neck injury. 

He could not cite any current scientific evidence to support his personal beliefs. 

10EHRR123; 10EHRR137; 10EHRR138; 10EHRR140. He simply “believe[s] it 

can happen.” 10EHRR136.  

410. After stating repeatedly that this was not a “shaking case,” Dr. Downs 

then seemed to switch gears and opine that he believed Nikki’s injuries were caused 

by shaking after all: “I think a shaking-type motion did occur here because I have 

multiple impacts, and that argues a back-and-forth motion in order to get repeated 

impacts.” 10EHRR148. Also, once he was shown Dr. Squires’ trial testimony stating 

that the presence of subdural blood “all over” is “indicative of shaking,” he conceded 

entirely. Dr. Downs attested that Dr. Squires “sees more of these cases or saw more 

of these cases than I do.” 10EHRR153-154. In other words, Dr. Downs seemed to 

ultimately defer to Dr. Squires as having superior expertise when she opined at trial 

that “the retinal hemorrhages are just further -- it’s one more thing that really lets 

you know that those eyes were being shaken and that the blood vessels broke.” 

10EHRR154. Dr. Squires’ trial opinion corresponds with basic premises of SBS that 
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have since been rejected, including the concept that shaking can cause blood vessels, 

including in the eyes, to break and cause subdural and retinal hemorrhage. As 

explained above, the Court has found that no valid science supports that hypothesis. 

411. The Court finds and concludes that Dr. Downs’ attempt to affirm SBS 

as a legitimate hypothesis while also insisting that “this is not a shaking case” and 

then changing his opinion while on the stand further undermines Dr. Downs’ 

credibility. 

412. For all of these reasons, the Court finds and concludes that Dr. Downs 

was not credible and his purported expert opinions were not reliable. 
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FINDINGS OF FACT REGARDING FALSE AND MISLEADING SEXUAL ASSAULT 
TESTIMONY 

 
413. In this proceeding, Mr. Roberson adduced testimony for the first time 

from an expert demonstrating the false and misleading nature of the sexual assault 

testimony the State presented at trial through ER nurse Andrea Sims. As explained 

above, Sims claimed to be a certified SANE until, on cross-examination, she 

admitted that she was not actually certified. 41RR144. 

414. The Court, relying on the expert testimony of experienced SANE and 

SANE trainer, Kim Basinger, finds and concludes that Nurse Sims’ testimony was 

false and misleading. 

A. Testimony of Kim Basinger 
 

1. Nurse Basinger’s qualifications 

 415. Kim Basinger is a registered nurse who specializes in trauma and is also 

a sexual assault nurse examiner or “SANE.” 6EHRR60. She has been certified as a 

SANE through the Attorney General’s Office of Texas to perform sexual assault 

exams on adults, adolescents, and children. She was among the first five nurses to 

receive the certification in 1998. She has been a SANE trainer for the Attorney 

General’s Office since 2002, when she also became certified by the International 

Association of Forensic Nursing. 6EHRR61-62. She has performed approximately 

400 SANE exams on adults and 800-900 on children. 6EHRR63. She attends many 

trainings and conferences and is often a presenter. Courts have accepted her as an 
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expert on SANE exams many times; and she has testified at the request of both the 

prosecution and the defense. 6EHRR66-67. See also APPX111 (Basinger CV).  

416. The Court accepted Nurse Basinger as an expert in the standard of care 

that applies to SANE exams and in forensic nursing, without objection from the 

State. 6EHRR68. 

417. The Court finds and concludes that Nurse Basinger was qualified to 

opine and that she was a credible witness. 

2. Nurse Basinger’s methodology  

 418. In preparing to opine in this case, Nurse Basinger reviewed the 

paperwork prepared by Nurse Sims related to her SANE exam of Nikki, Sims’s trial 

testimony, and the photographs introduced into evidence at trial during Sims’s 

testimony. 6EHRR65. 

3. The basic standards that govern SANEs and SANE exams 

 419. Under Texas law, a SANE exam must be requested by law enforcement 

before it is undertaken. 6EHRR70. A SANE exam cannot be undertaken unless there 

is at least a suspicion of child abuse. 6EHRR82. 

 420. Nurse Basinger explained that a SANE exam generally starts with 

taking a history from the patient, regardless of age. And if the patient is unable to 

talk, then a history is obtained from any available collateral sources, including EMS, 

other nurses, and lay witnesses. 6EHRR69-70. 
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 421. The ethics that are supposed to inform SANE exams, as with all 

nursing, starts with the principle to do no harm. 6EHRR80. Additionally, there is an 

obligation to stay “true to [one’s] field” and keep up with research and advances in 

the field through training. 6EHRR80. The principle way that SANEs can keep up in 

their field is to become certified as a SANE. 6EHRR89-90.  

422. Nurse Basinger explained the important distinction between “a 

certificate” on one hand, which merely indicates that one has attended a course, and 

“certification” on the other, which requires clinical experience and involves 

supervision. 6EHRR73.  

423. A nurse can sign her name followed by an “RN” designation if she has 

that degree. Then, if one has specialty certifications, those will follow the signature 

on the same line; but to use the initials associated with certification, one has to have 

obtained the certification from the appropriate board. Taking a class will result in a 

“certificate,” but that is insufficient to obtain “certification.” 6EHRR73-74.  

424. Nurse Basinger explained that it is misleading to sign one’s name and 

then “SANE” on the same line if one is not in fact formally certified. 6EHRR74. Yet 

that is what Nurse Sims did on the SANE exam performed on Nikki on January 31, 

2002. APPX6; 6EHRR126. 

425. Nurse Basinger was clear that it is not the role of a SANE to decide if 

a sexual assault occurred. Instead, the primary concern is “to take care of the health 
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and welfare of the patient” and document whatever is observed. The obligation is to 

be an objective fact-finder, not to inject “personal opinions” into the process. 

Additionally, the primary focus is supposed to be on caring for the patient. 

6EHRR81; 6EHRR83; 6EHRR84. 

4. Nurse Basinger’s opinions regarding Nurse Sims’ trial testimony 

 426. Nurse Basinger explained that, for a nurse employed in a rural 

community like Palestine, doing a SANE exam on a two-year-old child would be a 

“rare thing.” 6EHRR64. It is unclear if Nurse Sims had ever done a SANE exam on 

a child Nikki’s age before because she was not asked about that experience at trial, 

her CV was not offered or admitted into evidence, and she did not ever obtain SANE 

certification, which would have involved keeping a record of her experience. 

427. Nurse Basinger noted that Andrea Sims had not been a registered nurse 

for very long before January 2002 when she performed the SANE exam on Nikki. 

Sims had been an “LV” or licensed vocational nurse, which involves a one-year 

training program and only permits the individual to perform simply tasks that do not 

require critical thinking, like taking blood pressure. 6EHRR85. The Court finds that 

this information relevant to assessing Sims’s credibility and qualifications was not 

before the jury. 

428. According to Nurse Basinger’s investigation, Sims took a SANE 

training right after she became an RN, yet the rules at the time in the State of Texas 
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and the International Association of Forensic Nursing required that a nurse had to 

have been an RN for at least two years before they could take the SANE training. 

6EHRR86. Therefore, Sims either took a training before she was authorized to do so 

or she testified incorrectly about when she had first taken a SANE training. 

Moreover, she initially told the jury that she was a “certified” SANE, which was not 

true. On cross-examination, she admitted that she had never actually been certified. 

41RR104; 41RR144. 

 429. At trial, Nurse Sims claimed that she had done approximately 200 

SANE exams “in the course of [her] career as a SANE nurse.” 41RR104. According 

to Nurse Basinger, despite her own expertise, she did not get to a volume like that in 

four years and, for instance, did “more like 12” exams a year initially. 6EHRR91-

92. The Court finds it unclear whether Nurse Sims exaggerated her experience while 

testifying or if she had played some role in initiating a strikingly high number of 

SANE exams during the few yeas she had been a licensed RN. Either way, the Court 

finds that, in light of the context provided by Nurse Basinger, the sheer number of 

SANE exams that the uncertified Nurse Sims claims to have performed raises 

concerns about her credibility as well as her judgment. 

430. The trial record established that Nurse Sims was on duty in the ER and 

part of the team doing triage on Nikki when she did her SANE exam. Nurse Basinger 

noted that this was “not best practice.” 6EHRR95. The reason why it would not be 

410a



 

221 
 

“best practice” is confirmed by Sims’s own trial testimony describing Nikki’s 

condition on January 31st when Nurse Sims was supposed to be providing care in the 

ER. Nikki was intubated at 9:50 AM, then CPR was performed to get her heart 

restarted, then the heartbeat was described as “tachycardia,” which meant that the 

heart was beating too fast to counter the inadequate circulation of oxygenated blood. 

41RR112; 6EHRR96-97. Then, at 10:10 AM, Nikki was taken to get a CT scan of 

her chest to ensure that the breathing tube had been properly inserted and, ultimately, 

the x-ray revealed that the tube had not been properly inserted and had to be pulled 

out and reinserted. 6EHRR97-98. At some point thereafter, before Nikki was 

transported to Dallas for further treatment, Nurse Sims did a SANE exam although 

Nikki had not been stabilized. 6EHRR99. The Court finds, based on Nurse 

Basinger’s expert opinions, that because a SANE is supposed to prioritize patient 

care, undertaking a SANE exam under the circumstances suggests that Nurse Sims 

acted more as an adjunct of law enforcement than as a nurse. 

 431. Nurse Sims told the jury that she decided that Nikki had been “sexually 

assaulted” after she did the SANE exam. Yet, according to Nurse Basinger, that is a 

legal conclusion that SANE nurses are expressly trained not to offer. 6EHRR100-

101. 

 432. As for Nurse Sims’ testimony suggesting that she saw a bruise on 

Nikki’s face that looked like a handprint, Nurse Basinger opined that the 
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photographs taken in the hospital after Nikki had been intubated show only light 

bruising on her face and nothing in the shape of a hand. 6EHRR103-104. More 

troubling, the pictures that were seemingly taken during the SANE exam show hands 

pulling on Nikki’s buttocks, creating traction contrary to the way SANE nurses are 

trained because doing so affects dilation. 6EHRR105; 6EHRR107. The photographs, 

introduced into evidence during Sims’ testimony, depict multiple hands pulling on 

Nikki’s buttocks. And as Nurse Basinger pointed out, at least three of the hands in 

these photographs are not wearing gloves, contrary to basic practice among health-

care providers. See SX21; SX22; see also 6EHRR105-106. 

 433. At trial, Nurse Sims had offered several bases to support her opinion 

that Nikki had been anally penetrated, none of which Nurse Basinger found to be 

sound.  

434. First, Nurse Sims speculated that the dilation of Nikki’s anus was not 

normal, yet Nikki was in a comatose state and thus was far from normal. As Nurse 

Basinger explained, when a patient has been intubated and given any sedatives or is 

unconscious, that process causes anal dilatation. Additionally, “[a]ny insult to the 

central nervous system, a head injury or a spinal cord injury, can cause the anus to 

relax and dilate”—and it was already obvious that Nikki had brain damage at the 

time Sims performed the SANE exam. 6EHRR108-109.  
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435. Second, Nurse Sims testified that she saw “anal laxity,” which she 

asserted was caused by sexual assault. 6EHRR110. Yet, as Nurse Basinger 

explained, suppositories and enemas can cause anal laxity; and Nikki had received 

suppositories in the days before her collapse. 6EHRR110-112. Additionally, Nurse 

Basinger, after evaluating Sims’ own photographs saw neither anal laxity nor even 

an indication of complete dilation. 6EHRR112. 

436. Third, Nurse Sims testified that she saw “anal tears” and offered her 

belief that such tears are “only” caused by a sexual assault. Yet, as Nurse Basinger 

(and other healthcare providers who testified) recognized, the skin in the anal region 

is especially vulnerable to tearing. Nurse Basinger noted that many things can cause 

that area to tear: chronic constipation, passing hard-formed stool, and diarrhea. A 

child is especially vulnerable to tearing if, like Nikki, there was diarrhea over a 

period of time, which can cause “a lot of irritation down there”; that irritation then 

causes the skin to crack, i.e., tear. 6EHRR116. From Sims’s testimony, it was unclear 

if she had read Nikki’s recent medical records and seen that she had had diarrhea for 

over a week before her hospitalization. 6EHRR120. 

437. Fourth, Nurse Sims testified at trial about Nikki having a torn frenulum, 

which Sims described as another sign of sexual assault. Nurse Basinger explained 

that a frenulum is a small piece of skin, with one example being found where the 

upper lip connects to the gumline. 6EHRR122. But Nurse Sims had not even seen 
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the inside of Nikki’s mouth because she was intubated and masked throughout the 

time Nurse Sims had any contact with her. Nurse Sims only learned that a torn 

frenulum was observed several days later during the autopsy. She then told the jury 

that intubation would not tear a frenulum. 41RR136-137. Nurse Basinger disagreed 

with Nurse Sims’s insistence that a frenulum cannot be turn by intubation, 

explaining that, when intubated, the tube is held tightly against the patient’s lip and, 

if rocked back and forth, can cause the frenulum to tear. Nurse Basinger opined that 

she has seen torn frenulums in intubation attempts, either from the tube or from the 

instrument that is used to be able to see the vocal cords, which is a metal blade 

attached to a flashlight-like handle. That metal blade goes in the mouth, over the 

tongue, and then is lifted up during the intubation process. 6EHRR123. Nurse 

Basinger’s opinion rebuts Sims’ opinion and is consistent with that provided by other 

medical experts in this proceeding. See, e.g., 8EHRR113. Moreover, Nurse Basinger 

referred the Court to an article, “Diagnosing Abuse: A Systematic Review of Torn 

Frenulum and Other Intraoral Injuries.” This medical article expressly notes that one 

of the things that can tear a frenulum is intubation and cautions against rushing to 

conclusions regarding abuse. 6EHRR124-125; APPX115. 

438. Nurse Basinger noted that the results of the sexual assault exam that 

Nurse Sims had performed ultimately showed no semen, no spermatozoa, and no 
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trace evidence to support the conclusion that there had been some kind of sexual 

abuse. 6EHRR119. 

439. Nurse Basinger further observed that Nurse Sims’ testimony 

referencing “a pedophile” and how they do not want to go to a particular area of a 

child’s body was inappropriate, especially since pedophilia is a psychiatric diagnosis 

that nurses are not qualified to make. 6EHRR122. 

440. Overall, Nurse Basinger concluded that, if Nurse Sims had taken the 

SANE training, then she did not apply that training in this case and her conclusions 

were unreliable. 6EHRR125. Additionally, Nurse Basinger noted that Nurse Sims’s 

SANE exam paperwork (APPX6) was replete with errors. 6EHRR126-130 (noting 

that Nurse Sims recorded Nikki’s temperature as “9,” described her cardiovascular 

system as “normal” although Nikki had stopped breathing and her resuscitated heart 

experienced tachycardia, described her neurological system as “normal” when she 

was brain dead and unresponsive). Nurse Sims also included in the paperwork a 

drawing that was an “overexaggeration” of the anal tears that she claimed to have 

seen. 6EHRR130. 

441. For all of these reasons, Nurse Basinger concluded that the opinions 

that the jury heard from Nurse Sims regarding sexual abuse were not reliable, 

prejudicial, and were in fact false. 6EHRR130-131. The Court agrees.  
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FINDINGS OF FACT REGARDING STATE’S RELIANCE ON OPINIONS ABOUT MR. 
ROBERSON’S DEMEANOR AND PURPORTED “CONFESSION”  

 
 442. The Court finds and concludes that the State relied at trial and in this 

habeas proceeding on lay perceptions of Mr. Roberson’s demeanor following his 

daughter’s collapse to support the inference that Mr. Roberson was guilty of 

intentionally harming his daughter.  

443. The Court further finds that the State has relied on this kind of evidence 

to argue that all of Mr. Roberson’s new evidence regarding the cause of Nikki’s 

death, even if true, does not establish that, “on the preponderance of the evidence 

the person would not have been convicted.” TEX. CODE CRIM. PROC. art. 

11.073(b)(2); see also Ex Parte Chabot, 300 S.W.3d 768, 772 (Tex. Crim. App. 

2009) (requiring habeas applicant to establish that the State relied on false or 

misleading testimony at trial that was “material”). 

444. Because the State has relied on evidence of Mr. Roberson’s demeanor 

and conduct extraneous to the alleged offense, including an alleged confession 

attested to only in the punishment phase of trial, the Court has considered evidence 

adduced in this habeas proceeding, on Mr. Roberson’s behalf, to rebut the State’s 

contention that such evidence is material.  

A. The State’s Reliance on Testimony Regarding Roberson’s Demeanor 
 
1. Trial testimony regarding Roberson’s demeanor 
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445. As described above, at trial, the State adduced and relied on testimony 

from multiple witnesses regarding Mr. Roberson’s flat affect and “odd” behavior in 

the wake of his daughter’s collapse. See, e.g., 41RR69; 41RR73; 41RR86; 41RR93; 

41RR121-122. In this habeas proceeding, to provide further context, Mr. Roberson 

adduced testimony from the lead detective and one of the State’s key trial witnesses, 

Brian Wharton, who had testified about his perception of Mr. Roberson’s blunted 

and odd behavior at trial.  

446. Detective Wharton described his memory of Mr. Roberson’s demeanor 

as unemotional and detached and admitted that this bothered the law enforcement 

team and witnesses at the hospital. 7EHRR14-16. Detective Wharton testified 

specifically that he perceived Mr. Roberson’s demeanor as “odd,” “not normal,” and 

that everyone on the law enforcement team thought there was something wrong with 

him. 7EHRR15. Detective Wharton also recalled that, when he asked Mr. Roberson 

if the officers could go to his house to see where Nikki had been injured, Mr. 

Roberson did not resist in any way; moreover, he consented to the search of his house 

and to giving statements to law enforcement without displaying any emotion. 

7EHRR21-22; 7EHRR28. As an example of Mr. Roberson’s “odd” behavior, 

Detective Wharton testified, as he had at trial, that Mr. Roberson had gone to the 

kitchen to make a sandwich while the detectives were searching his house. 

7EHRR25. Detective Wharton further testified that Mr. Roberson’s lack of a normal 
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affect never changed throughout the process, as if Mr. Roberson “was there, but he 

wasn’t there[.]” 7EHRR20.  

447. In this proceeding, Detective Wharton admitted that he had no 

experience with Mr. Roberson before the investigation of Nikki’s death. He also 

testified that he did not know or learn anything during the course of the investigation 

about Mr. Roberson’s family background or whether he any mental impairments or 

mental illness. 7EHRR18. Detective Wharton further acknowledged that, while 

working for the Palestine police department, he did not receive any training in 

recognizing signs and symptoms of mental illness. 7EHRR19.  

2. Trial testimony regarding Roberson’s purported confession 

 448. During this writ proceeding, beginning in its Answer, the State has 

argued that Mr. Roberson’s “own expert” at trial “testified that the defendant told 

her that Mr. Roberson said that he lost it” and then shook Nikki. See, e.g., 7EHRR46; 

7EHRR62. More specifically, the State has relied on a “confession” allegedly 

obtained by a defense-retained trial expert, clinical psychologist Kelly Goodness, 

who testified during the punishment phase of Mr. Roberson’s trial. The State has 

argued that an excerpt from Dr. Goodness’s punishment-phase testimony regarding 

the purported “confession” from Mr. Roberson that he “shook” Nikki shows that he 

would have been convicted anyway. See, e.g.,¸8EHRR163; 8EHRR165-166. 
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449. The precise trial testimony regarding this purported confession is as 

follows: 

Q (defense counsel): Did you talk to Robert about this offense? 
 
A (Goodness):  Yes. 
 
Q:    And did he give you an account of it? 
 
A:    Yes. 
 
Q:    What was that account? 
 
A: That he had lost it. That Nikki was crying and 

that he had shook her. That was one of his 
accounts. Let me back up a second. At first, 
he told me he didn’t remember. And after I 
convinced him that was not going to fly with 
me, he then told me that he lost it. 

 
48RR24 (emphasis added). 

450. The Court notes that, while testifying for the State, both Dr. Urban and 

Dr. Downs brought up “confessions” by perceived “perpetrators” as relevant to 

assessing whether a child had sustained inflicted injuries. 9EHRR118; 10EHRR13. 

Dr. Downs in particular purported to describe different “versions” of Mr. Roberson’s 

“story” as a means to support his conclusion that Nikki’s injuries had been 

“inflicted.” 10EHRR66-68; 10EHRR87-88. 

B. Mental-Health Expert’s Assessment 
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 451. To explain the behavior that Detective Wharton and others had deemed 

odd and inappropriate, and to challenge the reliability of the confession coerced by 

Dr. Goodness, Mr. Roberson presented a mental health expert, Dr. Diane Mosnik. 

452. The Court finds and concludes that Dr. Mosnik was qualified to opine 

and her testimony was relevant in light of the State’s reliance at trial, and in this 

habeas proceeding, on lay opinions regarding Mr. Roberson’s affect as indicative of 

his guilt, and on the trial testimony of psychologist Dr. Goodness regarding the 

purported confession that she had obtained. 

453. The Court further finds and concludes that Dr. Mosnik’s testimony was 

credible. 

1. Dr. Mosnik’s qualifications 

454. Dr. Diane Mosnik is a clinical neuropsychologist, forensic 

psychologist, and forensic neuropsychologist in private practice. 7EHRR64. She has 

been licensed since 2001 in Texas and a few years thereafter in Wisconsin. 

7EHRR65; 7EHRR73. She was selected to participate in a special program for 

clinical neuropsychology at the Chicago Medical School with medical students 

where she was trained to read EEGs and neuroimaging, among other things. 

7EHRR74-75. She has served as a professor at the Baylor College of Medicine, 

teaching medical students, neurology residents, psychiatry residents, psychology 
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interns and fellows; she has also worked in the Texas Medical Center. 7EHRR74; 

see also APPX123 (Dr. Mosnik’s CV). 

 455. Dr. Mosnik has been accepted as an expert by state and federal courts 

in Texas and Wisconsin and has testified over 30 times. 7EHRR77. The Court 

accepted Dr. Mosnik as an expert in forensic neuropsychology and forensic 

psychology over the State’s relevance objection. 7EHRR81. 

2. Dr. Mosnik’s methodology 

456. Before forming any opinions, Dr. Mosnik reviewed many records, 

including Mr. Roberson’s mental health records, medical records, TDCJ records, 

police records, trial transcripts describing his behavior, school records, and letters 

he had written. 7EHRR66; 7EHRR87.  

457. Dr. Mosnik also conducted neuropsychological testing on Mr. 

Roberson and reviewed previous testing that had been performed by others. 

7EHRR66. Dr. Mosnik administered tests specifically to evaluate behavior and 

compared Mr. Roberson’s performance on those tests to a “normative database.” She 

also tested for malingering and exaggeration. 7EHRR86. 

458. Dr. Mosnik conducted interviews with collateral witnesses, including 

individuals who knew Mr. Roberson during his developmental period, i.e., before he 

turned 18. 7EHRR83; 7EHRR88. She then undertook a “differential diagnosis,” 

which she defined as “ruling in or out a variety of medical, neurological, and 
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psychiatric, and neurodevelopmental conditions” that could explain Mr. Roberson’s 

behavior at the time of his daughter’s death. 7EHRR76.  

459. More specifically, Dr. Mosnik was asked to serve as an independent 

examiner and determine whether there was an appropriate diagnosis, in the mental 

health profession’s Diagnostic and Statistical Manual, that would provide a medical 

explanation for what people had, at the time of Nikki’s death, characterized as an 

inappropriate affect, odd or “not normal” behavior. 7EHRR67-68; 7EHRR 82.  

3. Dr. Mosnik’s conclusions and the basis for her expert opinions  

460. Dr. Mosnik noted that Mr. Roberson’s medical history included an 

“abundance” of documentation indicating that he had sustained “brain damage” and 

had “brain dysfunction.” 7EHRR68.  

461. After undertaking her independent assessment, Dr. Mosnik diagnosed 

Mr. Roberson as having Autism Spectrum Disorder, aka autism, after ruling out 

other potential diagnoses found in the Fifth Edition of the Diagnostic and Statistical 

Manual. 7EHRR76; 7EHRR91; 7EHRR93. 

4. Dr. Mosnik’s opinion that Roberson’s Autism Spectrum Disorder 
explains his “odd” affect and behavior 

 
 462. Dr. Mosnik explained that autism is a “neurodevelopmental condition” 

that surfaces during the developmental period (before the age of 18) and continues 

throughout life. Dr. Mosnik explained that autism is not the same thing as mental 

retardation (now known as intellectual disability). People with autism have 
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significant deficits in the areas of social and emotional processing, social perception, 

and understanding social relationships. They also can exhibit repetitive  movements, 

interests, and speech, and tend to have a strong preference for routine and a very 

structured, simplistic environment. 7EHRR101. These deficits had to have been 

apparent during the developmental period in order to make a diagnosis. 7EHRR93-

95. 

 463. Dr. Mosnik described characteristics of people with autism that she 

observed in Mr. Roberson: impairment in social exchanges, in the ability to interpret 

facial expressions, and in the ability to express emotion in what is perceived as 

“normal” fashion. She also noted that people with autism often have body language 

that does not match their own emotion; it is not that they do not feel emotions, but 

the expression does not appear to the “outside world” as normal. 7EHRR98-99. 

 464. Dr. Mosnik explained that people with autism can easily get “off topic” 

and focus on minutia. 7EHRR101. Dr. Mosnik noted that Mr. Roberson, like many 

with autism, has an idiosyncratic speech pattern, and his speech and writing are 

characterized by a lot of repetition. 7EHRR107. Her testing revealed that Mr. 

Roberson’s speech patterns were very stilted and simplistic. 7EHRR121. His writing 

is characterized by a very simplistic grammar and syntax except when he is copying 

technical information from other sources. 7EHRR152. 
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465. Dr. Mosnik’s testing showed that Mr. Roberson had deficits in all 

categories relevant to an autism diagnosis and, overall, his social problem-solving 

was equivalent to that of someone 11.2 years old. 7EHRR105. 

466. Dr. Mosnik reported reviewing the trial testimony of Kelly Gurganus, 

Robin Odem, Andrea Sims, Brian Wharton, and Teddie Cox, all of whom described 

their perception of Mr. Roberson’s behavior as odd; Dr. Mosnik explained why they 

might have had these perceptions. 7EHRR110-127. Dr. Mosnik noted that laypeople 

who do not know anything about autism can interpret the behavior of someone with 

autism as inappropriate. 7EHRR111. People with autism are easily misjudged 

because their social behavior is inconsistent with “normal” expectations for various 

social contexts. 7EHRR114. As an example, Dr. Mosnik pointed to Mr. Roberson’s 

attempt to dress an unconscious child instead of rushing to the hospital—a behavior 

that seems very atypical if one does not understand Mr. Roberson’s deficits and how 

people with autism rely on routine and structure to function. 7EHRR116-117. 

Instead of emotional indifference, that behavior demonstrated Mr. Roberson’s 

deficits in problem-solving and his reliance on routine. 7EHRR127. 

467. In addition to reviewing the trial testimony describing Mr. Roberson’s 

affect as “off,” Dr. Mosnik also relied on testimony in the habeas evidentiary 

proceeding.  
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468. Dr. Mosnik cited Detective Wharton’s testimony as providing an 

example of Mr. Roberson’s significant impairments in the ability to show emotion 

that aligned with his feelings. 7EHRR121. She observed that “making a sandwich 

while police are investigating you is a very strange behavior,” but when viewed 

through the lens “of autism, that is not unusual.” 7EHRR122-123. 

469. Dr. Mosnik also relied on the testimony in the writ proceeding of Casey 

Brownlow, who had known Mr. Roberson as a boy (thus during the “developmental 

period” relevant to assessing whether Mr. Roberson had a developmental disorder). 

Mr. Brownlow provided testimony regarding Mr. Roberson’s behavior as a boy and 

then later in life when Mr. Brownlow reconnected with Mr. Roberson, which Dr. 

Mosnik found further confirmed her autism diagnosis.  

470. Mr. Brownlow testified that he had met Mr. Roberson when they were 

in the seventh grade. They were in the same class in school in Palestine. 7EHRR49-

50. Mr. Brownlow’s relationship with Mr. Roberson was largely limited to making 

eye contact with him in the hall. Mr. Brownlow explained that their exchanges were 

limited because Mr. Roberson was not part of the rest of the close-knit group that 

hung out socially, he was “an outsider.” 7EHRR50-53. Mr. Brownlow described Mr. 

Roberson as “different from the rest of us,” “almost like Forrest Gump.” 7EHRR51. 

He was also treated differently, pushed around and bullied. 7EHRR51-52. Mr. 

Brownlow never saw Mr. Roberson fight back or do anything “[o]ther than just 
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taking it.” 7EHRR52. Mr. Brownlow further noticed that Mr. Roberson was 

“disheveled when he came to school[.] . . . His clothes at times didn’t look clean, 

and he would oftentimes have bruises that you could see.” 7EHRR55. 

471. Mr. Brownlow explained that he lost track of Mr. Roberson when 

Roberson dropped out of school at some point during high school. 7EHRR53. Many 

years later, Mr. Brownlow reconnected with Mr. Roberson and they exchanged some 

letters. Mr. Brownlow described Mr. Roberson’s letters as like those he “would get 

from his sons from summer camp. . . . Smiley faces at the end of sentences. Sad faces 

at the end. Very childlike. Very childlike. Sweet in an innocent kind of way.” 

7EHRR56-57. Mr. Brownlow also noted that all of Mr. Roberson’s letters were very 

similar and repetitious. 7EHRR57. 

472. Dr. Mosnik cited Mr. Brownlow’s testimony as corroborating other 

information she had learned from interviewing family members: that Mr. Roberson 

had limited friendships and had been bullied and teased at school and pushed around 

in the school setting. 7EHRR89. She also learned from his mother that Mr. Roberson 

was delayed in his speech, required speech therapy, and had engaged in repetitive 

behaviors as a child. Id. 

5. Dr. Mosnik opined that the confession that Dr. Goodness obtained 
from Roberson was coerced, unethical, and unreliable.  

 
 473. Dr. Mosnik was also asked to assess the testimony and methodology of 

defense-retained trial expert, Dr. Kelly Goodness. 7EHRR85. Dr. Mosnik identified 
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six different bases for concern about Dr. Goodness’s approach to Mr. Roberson and 

and her assessment of him. 

474. First, Dr. Goodness lacked relevant experience. At the time of Mr. 

Roberson’s trial, Dr. Goodness had only completed her degree a few years earlier. 

7EHRR130. Her degree was in psychology; she was not a neuropsychologist and 

thus not trained to do the neuropsychological testing that she purported to do. 

7EHRR130-131.  

475. Second, Dr. Mosnik explained that the testing Dr. Goodness purported 

to do, without having the appropriate training, raised ethical concerns because it 

violated  both the standard of care and the practice, as ordinary psychologists are not 

trained to interpret tests of brain functioning but are trained not to go beyond their 

area of expertise. 7EHRR131. 

476. Third, with her testimony, Dr. Goodness violated basic training 

regarding the limits of forensic psychology. Dr. Mosnik explained that the ethical 

guidelines for the field of forensic psychology, the field in which Dr. Goodness was 

reputedly trained, directs that the forensic examiner must exercise “extreme caution” 

when reporting any evidence or information that could be incriminating against the 

defendant/client. Unless specifically asked to assess “not guilty by reason of 

insanity” or “not guilty by reason of mental disease or defect,” forensic 

psychologists are not to ask questions about guilt or innocence because they are not 
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investigators. 7EHRR133. Dr. Mosnik opined that testifying about a “confession” 

that Dr. Goodness herself had unethically coerced was itself unethical. 7EHRR134. 

 477. Fourth, Dr. Goodness claimed to have reviewed Mr. Roberson’s 

medical records, yet she did not discuss the complete absence of evidence of 

aggressive behavior in the information available to her (although she had been 

retained to assess whether Mr. Roberson would be a danger in the future). 

7EHRR134. Dr. Mosnik found no evidence in Mr. Roberson’s voluminous records 

that he had a history of aggressive or violent acts. 7EHRR128-129. Although 

accusations were made at trial by his ex-wife, there were no records corroborating 

any of her allegations (and, instead, there was evidence that she had lost custody of 

the children they had had together). Id. 

478. Fifth, Dr. Goodness seemed unaware that Mr. Roberson was an 

individual highly susceptible to suggestion, pressure, coercion; instead, she boasted 

that “I told him this isn’t going to fly with me” thereby admitting that she had 

pressured a client to change his answers in response to her coercive questioning. 

7EHRR134-136. This conduct is especially troubling since Dr. Goodness does not 

seem to have considered Mr. Roberson’s autism. And, as Dr. Mosnik explained, 

individuals with autism are very compliant and tend to agree with what people say 

to them. Because they have an elevated degree of suggestibility, they are more 

vulnerable to changing their story to please the examiner. 7EHRR136. 
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 479. Sixth, even as Dr. Goodness testified about how she had coerced Mr. 

Roberson into changing his story, she admitted that he was a “poor historian”—

clearly indicating that she knew of his vulnerability with respect to remembering 

accurately, and yet disregarded that vulnerability. 7EHRR137.  

 480. For all of these reasons, Dr. Mosnik concluded that Dr. Goodness’s 

testimony regarding the “confession” that she had coerced from Mr. Roberson was 

not relevant or reliable with respect to ascertaining his guilt. Dr. Mosnik opined that 

coercing a “confession” to use against a highly impaired and vulnerable client is 

contrary to the professional standards of forensic psychology. 7EHRR137. 

 481. The Court finds and concludes that Dr. Mosnik’s assessment is 

convincing and demonstrate that reliance on evidence of Mr. Roberson’s demeanor, 

“odd” affect, and purported confession is unreasonable. 

C. Additional Reasons for Rejecting the State’s Reliance on the 
Purported “Confession” 

 
482. The Court further finds and concludes that Dr. Goodness was a 

punishment-phase witness who was asked by defense counsel to assess Mr. 

Roberson and then testify based on the assumption that Nikki had died as a result of 

shaken baby syndrome. The face of the trial record demonstrates that defense 

counsel accepted, without adversarial testing, that SBS, generally, was a legitimate 

hypothesis and, specifically, was the only reasonable explanation for Nikki’s death. 
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See, e.g., the following statements made by defense counsel at trial, notwithstanding 

Mr. Roberson’s not-guilty plea: 

 “This is, however, unfortunately a shaken baby case. The evidence will show 
that Nikki did suffer injuries that are totally consistent with those applied by 
rotational forces more commonly known as shaken baby syndrome.” 
41RR57-58.  
 

 “this child did not die from a fall of 22 inches.” 41RR60.  
 

 “Every one of you related that you had heard the term shaken baby, that it was 
an act of basically a lack of control of emotion. It’s a bad thing, but it’s not 
something that rises to the level of capital murder.” 41RR61. 

 
Because defense counsel was convinced that SBS explained Nikki’s death, the 

experts that defense counsel retained, including Dr. Goodness, were asked to 

presume that Mr. Roberson had caused Nikki’s death by violently shaking her. 

Moreover, by the time defense punishment-phase witnesses, including Dr. 

Goodness, testified, the jury had already found Mr. Roberson guilty, which required 

accepting the validity of the State’s SBS/AHT causation theory.54 

483. Based on the Court’s findings that new science renders the SBS/AHT 

hypothesis unreliable, the Court finds and concludes that defense-retained, 

 
54 The Court notes that the State, in its questioning of some witnesses in this proceeding, 

relied on testimony obtained from other punishment-phase trial witnesses, such as Mr. Roberson’s 
ex-wife, about extraneous offenses, seemingly to imply that he was capable of the requisite intent 
to commit the offense that was at issue in the guilt phase of trial. Putting aside questions about the 
reliability/credibility of those witnesses, the Court finds that such evidence is irrelevant to the 
issues raised in this proceeding and would not be admissible under the Texas Rules of Evidence 
in the guilt-phase of new trial. See TEX. R. EVID. 404(a) & (b). 

430a



 

241 
 

punishment-phase trial expert Dr. Goodness was operating under the incorrect 

assumption that Mr. Roberson had caused Nikki’s death by shaking her violently, 

and based on that incorrect assumption, coerced a “confession” from him that is itself 

unreliable and contrary to the current scientific understanding of the natural and 

accidental factors that likely caused Nikki’s death.  

484. The Court further finds and concludes that, even if it were true that Mr. 

Roberson responded to Dr. Goodness’s coercion with a confession that he may have 

“lost it” and “shook Nikki,” that would not, according to neuropathologist Dr. Auer, 

be worthy of consideration “because shaking isn’t a mechanism of brain damage.” 

8EHRR166; see also 8EHRR176 (Dr. Auer agreeing that, even if an individual had 

confessed to shaking, to climbing Mount Everest, or to anything else, that would not 

determine how one should apply science to the interpretation of microscopic slides 

or autopsy photographs).  

485. The Court further finds that confessions by caregivers should not be 

considered useful data points in assessing cause of death, especially in light of the 

studies that have addressed their patent unreliability. 8EHRR177. See also, e.g., 

Deborah Tuerkheimer, FLAWED CONVICTIONS: “SHAKEN BABY SYNDROME” AND 

THE INERTIA OF INJUSTICE, 99-101 (Oxford Univ. Press 2014) (former prosecutor 

analyzing role of induced confessions from caregivers in SBS wrongful 

convictions); Richard Leo, False Confessions: Causes, Consequences, and 
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Implications, JOURNAL OF THE AMERICAN ACADEMY OF PSYCHIATRY AND THE LAW, 

Vol. 37, Issue 3 (Sept. 2009)  (explaining that coerced confessions “are consistently 

one of the leading, yet most misunderstood, causes of error in the American legal 

system and thus remain one of the most prejudicial sources of false evidence that 

lead to wrongful convictions” and analyzing the empirical research on the causes of 

false confessions). See also Aleman v. Vill. of Hanover Park, 662 F.3d 897, 907 (7th 

Cir. 2011) (finding confession obtained from a caregiver under intensive questioning  

about whether the child may have been shaken to death was “worthless as evidence, 

and [as] a premise for arrest.”). 

486. Moreover, even the medical examiner who performed the autopsy, Dr. 

Urban, retreated from her trial testimony that shaking had caused Nikki’s condition. 

See 9EHRR117; 9EHRR204;  9EHRR208 (“I don’t know that there is a shaking 

component here.”). Additionally, the State’s retained expert, Dr. Downs, repeatedly 

attested that, although he continues to believe that shaking can cause brain damage 

absent evidence to support the hypothesis, he does not believe there was shaking in 

this case. 10EHRR95-97; 10EHRR144. 10EHRR111; 10EHRR136.55 The State 

cannot reasonably argue now that shaking did not cause Nikki’s death after all and 

 
55 The Court also notes, as explained above, that Dr. Downs retreated from his insistence 

that this is “not a shaking case” after he was presented with Dr. Squires’ trial testimony asserting 
that shaking was, in her opinion, the primary mechanism of injury. That shift on the stand is one 
of several reasons the Court has found Dr. Downs’ opinions to be unreliable. 
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yet a purported confession to shaking is relevant to establishing Mr. Roberson’s 

guilt. 

487. Due to the findings explained above, the Court concludes that the 

State’s reliance on (1) Mr. Roberson’s affect and behavior following the crime and 

(2) a purported “confession” obtained from a punishment-phase witness based on a 

presumption that Nikki had been shaken to death is not reasonable. The Court further 

concludes that, were the State to endeavor to rely on such evidence in a new trial, a 

motion in limine under Texas Rules of Evidence 401 and 403 would be granted to 

keep such evidence out as irrelevant or at least as more prejudicial than probative. 

Additionally, a Daubert motion would likely be granted due to the unreliability of 

Dr. Goodness’s opinion about a confession coerced contrary to her own profession’s 

ethical standards. Additionally, the Court finds that, were such evidence admitted, 

that would open the door to permit Mr. Roberson to adduce evidence in the guilt 

phase of his Autism Spectrum Disorder that would be exculpatory. 
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CONCLUSIONS OF LAW AS TO APPLICANT’S CLAIMS 

I. CLAIM ONE: NEW SCIENTIFIC EVIDENCE ESTABLISHES BY A 
PREPONDERANCE OF THE EVIDENCE UNDER ARTICLE 11.073 THAT ROBERT 
ROBERSON WOULD NOT HAVE BEEN CONVICTED. 

 
488. Claim One arises under Article 11.073 of the Texas Code of Criminal 

Procedure. Article 11.073 is a legal basis that was unavailable when Mr. Roberson 

filed his previous writ applications in 2004 and 2005. Additionally, the Court of 

Criminal Appeals has already held in this case that Mr. Roberson has satisfied 

Article 11.071 § 5(a)(l). That is, the Court of Appeals has already recognized that 

Mr. Roberson could not have alleged his “new science” claim in his previous writ 

applications, because the legal basis for such claims created by Article 11.073 did 

not yet exist and thus was legally unavailable. See TEX. CODE CRIM. PROC. art. 

11.071, § 5.56 The Court further concludes that Mr. Roberson has adduced more 

than sufficient evidence to establish his right to relief under Claim One. 

A. Legal Standard 
 

489. Article 11.073 provides that a court may grant a convicted person 

habeas relief if: 

(1) the convicted person files an application, in the manner 

 
56 Because Article 11.073 went into effect after Mr. Roberson’s initial and pro se 

subsequent writ applications were filed, the relevant date for determining whether the new science 
was ascertainable is the date of his trial (2003), not the date of his previous state habeas 
applications. In the present case, however, the choice between the two potentially applicable dates 
(2003 v. 2005) does not control the outcome; the evidence establishes that the relevant new 
scientific evidence was not available even by the later date. 
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provided by Article 11.07, 11.071, or 11.072, containing 
specific facts indicating that: 

 
(A) relevant scientific evidence is currently available and 

was  not available at the time of the convicted person’s 
trial because the evidence was not ascertainable through 
the exercise of reasonable diligence by the convicted 
person before the date of or during the convicted 
person’s trial; and 
 

(B) scientific evidence would be admissible under the Texas 
Rules of Evidence at a trial held on the date of the 
application; and 

 
(2) the court makes the findings described by Subdivisions (1)(A) 

and (B) and also finds that, had the scientific evidence been 
presented at trial, on the preponderance of the evidence the 
person would not have been convicted. 

 
TEX. CODE CRIM. PROC. art. 11.073(b).  
 

490. Subsection (d) further provides: 
 

In making a finding as to whether relevant scientific evidence was 
not ascertainable through the exercise of reasonable diligence on or 
before  a specific date, the court shall consider whether the field of 
scientific knowledge, a testifying expert’s scientific knowledge, or a 
scientific method on which the relevant scientific evidence is based 
has changed since: 

 
(3) the applicable trial date or dates, for a determination made with 

respect to an original application; or 
 

(4) the date on which the original application or a previously 
considered application, as applicable, was filed, for a 
determination made with respect to a subsequent application. 

 
 491. In determining whether the relevant scientific evidence was not 
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reasonably ascertainable before or during Mr. Roberson’s trial, the Court must 

consider “whether  the field of scientific knowledge, a testifying expert’s scientific 

knowledge, or a scientific method on which the relevant scientific evidence is based” 

has changed. TEX. CODE CRIM. PROC. art. 11.073(d). “Scientific knowledge” 

includes: 

Knowledge that is grounded on scientific methods that have been 
supported by adequate validation. Four primary factors are used to 
determine whether evidence amounts to scientific knowledge: (1) 
whether it has been tested; (2) whether it has been subjected to peer 
review and publication; (3) the known or potential rate of error; and 
(4) the degree of acceptance within the scientific community. 

 
Robbins II, 478 S.W.3d at 691-692 (quoting BLACK’S LAW DICTIONARY 1004 (10th 

 
ed. 2014)). “Scientific method” means “[t]he process of generating hypotheses and 

testing them through experimentation, publication, and republication.” Id. at 691 

(quoting BLACK’S LAW DICTIONARY 1547 (10th ed. 2014)). 

492. As the Court of Criminal Appeals has explained, Article 11.073 

encompasses claims based on both “bad science” and “bad scientists.” “‘Bad 

science’ and ‘bad scientists’ are inseparable. A scientist may not intend to present 

bad science, nor must that scientist be a bad scientist in every situation. . . . The 

result of inexperience or out-dated knowledge may be testimony that may rightfully 

be called bad science, even if not intentionally so, and that testimony may persuade 

a jury to convict when it should not.” Robbins II, 478 S.W.3d at 693 (Johnson, J., 

concurring). As such, the legislature “enact[ed] Article 11.073 without any express 

436a



 

247 
 

limitation on what constitutes ‘scientific knowledge’ [.]” Ex parte Robbins, 560 

S.W.3d 130, 161 (Tex. Crim. App. 2016) (“Robbins III”) (Newell, J., concurring).57  

B. The Court Finds and Concludes That Claim One Is Meritorious 
 

493. The Court finds and concludes that Mr. Roberson has satisfied the three 

elements of this claim.  

1. Relevant scientific evidence has been adduced that was not 
available at the time of Roberson’s trial through the exercise of 
reasonable diligence before or during his trial. 
 

494. The new scientific evidence was not available in part because the 

relevant fields of scientific knowledge have changed since Mr. Roberson’s 2003 

trial. The Court notes that, when Mr. Roberson’s subsequent writ application was 

filed in 2016, the Court of Criminal Appeals had already acknowledged a sea change 

in the medical consensus regarding the validity of SBS/AHT diagnosis. See, e.g., Ex 

parte Henderson, 384 S.W.3d 833, 833-34 (Tex. Crim. App. 2012) (remanding for 

new trial where developments in the science of biomechanics led the medical 

examiner who had testified at trial to attest that he now believes “there is no way to 

determine with a reasonable degree of medical certainty whether [the decedent’s] 

injuries resulted from an intentional act of abuse or an accidental fall”); Ex parte 

 
57 See also Robbins II, 478 S.W.3d at 706 (“Regardless of whether a conviction is based 

on an unreliable field of science or unreliable scientific testimony, the result is the same: an 
unreliable verdict that cannot stand the test of time. It is built upon the shifting sands of ‘junk’ 
science or a ‘junk’ scientist, and it is the purpose of Article 11.073 to provide a statutory 
mechanism for relief and a retrial based upon ‘good’ science and ‘good’ scientific testimony.”) 
(Cochran, J., concurring). 
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Vasquez, WR-59, 201-03 (Tex. Crim. App. Mar. 23, 2016) (unpublished) (granting 

stay and later remanding for trial court to review the merits of claims that, inter alia, 

new scientific evidence regarding cause of death of four-year-old contradicted 

evidence the State relied on at trial); cf. Robbins II, 478 S.W.3d 678 (finding male 

caretaker convicted of capital murder of a child was entitled to habeas relief based 

on new science on short falls that was not available at the time of trial).58  

495. Additionally, in this proceeding, Mr. Roberson adduced considerable 

evidence regarding how the SBS/AHT hypothesis emerged absent evidentiary 

support, how the specific premises of the SBS/AHT hypothesis have since been 

falsified, and how a contemporary scientific understanding exposes numerous errors 

in the autopsy undertaken by a relatively inexperienced medical examiner. 

 496. Mr. Roberson has presented relevant scientific evidence that the State’s 

theory of causation (SBS/AHT) is unreliable and lacks scientific validity. Mr. 

Roberson has also presented contemporary scientific evidence, that Nikki’s death 

was actually caused by her undiagnosed interstitial viral pneumonia in conjunction 

with prescription drugs that depressed her respiratory system and a short fall that 

likely caused the single impact visible in CT scans taken soon after her collapse, 

 
58 The Texas Legislature was motivated to enact Article 11.073 in part to address concerns 

about the scientific integrity of criminal convictions raised in cases like Ex parte Robbins, 478 
S.W.3d 678, 695-696 (Tex. Crim. App. 2014), reh’g denied sub nom. Ex parte Robbins, WR-
73,484-02, 2016 WL 370157 (Tex. Crim. App. Jan. 27, 2016) (unpublished) (J. Cochran, 
concurring). 
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none of which the medical examiner considered. This evidence falls within the scope 

of Article 11.073 and was not available before or during Mr. Roberson’s trial. 

497. Moreover, the new evidence concerning the unreliability of Dr. 

Urban’s autopsy is directly relevant to the scientific validity and reliability of the 

State’s trial and post-conviction theories of cause and manner of death. Therefore, 

the evidence adduced in this proceeding relates to both “bad science” and “bad 

scientists,” and concerns changes in scientific knowledge, scientific methods, as 

well as the scientific knowledge of the particular causation experts (Dr. Urban and 

Dr. Squires) who testified for the State at trial. 

2. The new scientific evidence would be admissible under the Texas 
Rules of Evidence. 

 
498. The new scientific evidence would be admissible under the Texas Rules 

of Evidence at a trial held on the date in 2016 when Mr. Roberson filed his 

subsequent application for habeas relief. Specifically, the evidence would be 

admissible to support a challenge to the reliability and admissibility of Dr. Urban’s 

autopsy results and to the causation testimony that she and child abuse expert Dr. 

Squires provided on the State’s behalf at trial. See TEX. R. EVID. 702, Daubert v. 

Merrell Dow, 509 U.S. 579 (1993); Kelly v. State, 824 S.W.3d 568, 573 (Tex. Crim. 

App. 1992). 

499. The evidence Mr. Roberson has presented in support of Claim One is 

directly relevant and would be admissible at a new trial to challenge the admissibility 
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of the State’s theory of causation presented at trial as well as to challenging the 

State’s new evidence in this proceeding from medical examiner Jill Urban and 

retained expert Dr. Downs. Mr. Roberson adduced evidence attacking the reliability 

of the autopsy, Dr. Urban’s experience, and her trial and post-conviction testimony, 

and that evidence would be admissible, as it implicates all prongs of a Kelly/Daubert 

challenge. 

500. The new evidence would also be admissible through cross-examination 

of any of the State’s witnesses, including Dr. Downs or any similar expert, or through 

affirmative evidence adduced through defense experts similar to Drs. Ophoven, 

Plunkett, Bonnell, Monson, Wigren, and Auer. 

3. Roberson has established that, by a preponderance of the 
evidence, but for the discredited science, he would not have been 
convicted. 

 
501. If the new scientific evidence adduced in this proceeding had been 

available to Mr. Roberson during his 2003 trial, he would not have been convicted 

of capital murder. Several features of this case make the SBS diagnosis particularly 

unreliable. The current scientific consensus is that violent shaking would generally 

break a child’s neck—and that SBS will virtually never cause the death of a toddler 

unless that child’s neck is broken. Nikki’s neck was entirely free of injury. The 

current scientific consensus also rejects the notion that SBS can be used as an 

exclusionary diagnosis; research, testing, and new discoveries have unearthed a slew 
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of alternative causes of the triad, from undetected congenital defects to contracted 

illnesses to hypoxia and ischemia. None of this research was available during Mr. 

Roberson’s trial. 

502. In making the inquiry under Article 11.073(b)(2) of the Texas Code of 

Criminal Procedure, this Court may consider the existence of other evidence 

incriminating the applicant and the extent to which the State emphasized, at trial, the 

evidence now called into question. Robbins II, 478 S.W.3d 692 (finding 11.073(b)(2) 

satisfied where the medical  examiner’s discredited testimony was the only evidence 

that conclusively established cause of death and the State “also emphasized her 

testimony in its closing statement”); Ex parte Steven Mark Chaney, 563 S.W.3d 239 

(Tex. Crim. App. 2018) (granting relief under Article 11.073 based on invalidated 

bitemark evidence where the State’s case would have been “incredibly weakened” 

had the new scientific evidence been presented at trial, where the prosecution had 

emphasized the bitemark evidence in its closing argument, and where, during a 

motion for new trial hearing, one juror  testified that the bitemark evidence was 

“what did it for her”). 

503. The Court should consider the new habeas evidence “in light of the 

totality of the record,” to assess the effect it would have had at trial. See, e.g., Ex 

parte De La Cruz, 466 S.W.3d 855, 871 (Tex. Crim. App. 2015) (instructing that 

materiality of false evidence claim should be assessed based on the totality of the 
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record). That “totality” would include the sexual assault testimony presented at trial 

and Mr. Roberson’s challenges to the reliability and credibility of that and other trial 

evidence. See Ex parte Kussmaul et al, 548 S.W.3d 606, 623-27 (Tex. Crim. App. 

2018) (granting relief under Art. 11.073 based on new DNA testing, where applicant 

also presented evidence challenging the reliability of the co-defendants’ 

confessions); Chaney, 563 S.W.3d at 274 (assessing materiality of Brady claim 

cumulatively with evidence presented in support of Art. 11.073 claim). 

504. The Court may also consider the effect that the new scientific evidence 

would have had on defense counsel’s strategy at trial. See Kussmaul, 548 S.W.3d at 

623-27 (considering the testimony of trial counsel that had he known about the 

exculpatory DNA results, he would not have advised his client to take a guilty plea); 

see also Thomas v. State, 841 S.W.2d 399, 406 (Tex. Crim. App. 1992)  (considering, 

in deciding materiality of Brady claim, how the absence of certain evidence might 

have “affected the preparation and presentation” of the defense case); Ex parte 

Mares, No. 76,219, 2010 WL 2006771 (Tex. Crim. App. May 19, 2010) (not 

designated for publication) at *8 (deciding whether Brady violation was material by 

considering, inter alia, whether “applicant would have adopted a different defense 

strategy” if the suppressed evidence had been disclosed). It is uncontested that the 

defense at trial conceded that this was a “classic” case of SBS and did not challenge 

the State’s causation theory in any way. 
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505. Finally, while the Court’s assessment must be based on the totality of 

the record, it necessarily focuses on the new evidence that Mr. Roberson could have 

presented at trial, not on other evidence the State could develop or present at a retrial 

(e.g., testimony such as that from Dr. Downs). This is because Article 11.073 only 

applies to evidence that “was not available to be offered by a convicted person at 

the convicted person’s trial” or that “contradicts scientific evidence relied on by the 

state at trial.” TEX. CODE CRIM. PROC. art. 11.073(a). Therefore, “[t]he test for 

materiality under Article 11.073(b)(2) does not factor in what the State could have 

presented.” Robbins III, 560 S.W.3d at 149-150 (Richardson, J, concurring). “The 

test under the statute is whether, had the scientific evidence . . . been presented at 

trial, on the preponderance of the evidence Applicant would not have been 

convicted.” Id. 

 506. The relevant materiality standard is far less onerous than the clear and 

convincing standard that applies to Actual Innocence claims. The standard may be 

satisfied even where the record contains some evidence that the jurors could view     

as incriminating. See Kussmaul, 548 S.W.3d at 641 (granting relief under Article 

11.073 but not on actual innocence grounds, where other incriminating evidence 

included fiber comparison evidence, firearms and toolmark identification evidence, 

eyewitness testimony that the co-defendants were seen with the victims on the night 

of the crime, and the co-defendant’s confessions which were of questionable 
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reliability but could not be “completely discredit[ed]”). 

 507. As detailed above, whatever shift in focus the State has elected to 

make in this proceeding, the trial was plainly based on an SBS/AHT causation 

theory. The only “new” evidence the State mustered was from Dr. Downs, who 

endeavored to bolster Dr. Urban’s “multiple impacts” opinion that is contradicted 

by the CT scans. And as explained at length above, Dr. Downs was not a credible 

or consistent witness. 

508. The Court finds that in light of the numerous problems with the State’s 

causation theory at trial and the numerous errors associated with the autopsy of Nikki 

Curtis, Mr. Roberson has more than satisfied the standard to show that, by a 

“preponderance” of all the evidence, he would not have been convicted. 

509. SBS/AHT was the linchpin of the State’s case. As Detective Wharton 

testified in this proceeding, the shaking baby hypothesis arose before Nikki was even 

transported from Palestine Regional to Children’s Hospital in Dallas; and no other 

explanation for Nikki’s condition was ever offered by or to law enforcement other 

than shaken baby syndrome. 7EHRR31-32. Law enforcement did not investigate 

Nikki’s social or medical history or any other possible cause of death. 7EHRR31. 

Instead, they relied on the medical expertise offered first by child abuse expert Dr. 

Squires, which was obtained before the autopsy was even performed and utilized to 

obtain an arrest warrant. Additionally, the State relied on autopsy findings of the 
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medical examiner, Jill Urban. These two medical doctors were the only experts to 

testify about the cause of Nikki’s death at trial; and both opined relying on the 

SBS/AHT hypothesis that was, at the time of trial, accepted as medical orthodoxy. 

Additionally, “shaken baby” was discussed with virtually every member of the 

venire panel, raised as the State’s theme in Opening Statements, raised with 

numerous fact witnesses, and relied on in the State’s Closing and Rebuttal 

Arguments.  

510. All of the State’s medical witnesses at trial expressly rejected the 

concept that a short fall could have played any role in Nikki’s death or that her recent 

illness or medical history were relevant to understanding her condition. 

511. Multiple aspects of the State’s SBS/AHT case are not only inconsistent 

with contemporary scientific understanding, but the investigation overlooked 

numerous other potential causes of Nikki’s condition developed for the first time in 

this habeas proceeding.  

512. Without the State’s unreliable causation evidence from medical 

personnel and its causation experts Drs. Squires and Urban, the State had only 

testimony based on unsound presumptions about Mr. Roberson’s demeanor and his 

conduct toward Nikki from patently unreliable lay witnesses. For instance, the State 

asked questions and elicited testimony at trial about Mr. Roberson taking time to 

dress Nikki before driving to the hospital. The State also asked questions and elicited 
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questions about Mr. Roberson’s emotional affect in the hospital and how he 

responded to questions from law enforcement. See, e.g., 41RR69; 41RR73;41RR 86; 

41RR93; 41RR121-122. Even if this kind of testimony were deemed properly 

admissible, Mr. Roberson adduced new evidence of his Autism Spectrum Disorder 

that effectively rebuts any inference that this behavior should be construed as 

evidence of guilt. 

513. The State also relied extensively on false and misleading testimony that 

Nikki had sustained a sexual assault to permit an inference that Mr. Roberson had 

the requisite intent to harm Nikki. Because the Court has determined that the sexual 

abuse testimony was false and misleading, the Court must also find that the State’s 

guilt-phase case was not only quite weak but built upon a highly prejudicial, yet 

entirely baseless, argument-by-distraction. 

514. Without the medical/scientific evidence, the State had no credible case 

that Mr. Roberson had intentionally harmed Nikki, let alone caused her death. The 

State has not mustered any credible evidence as to why its reliance on SBS at trial 

should be overlooked, why the errors in the autopsy are immaterial, or why Dr. 

Urban’s multiple impact theory, which is contradicted by the CT scans, all other 

credible experts, and by common sense, should be considered significant enough to 

warrant discounting all of the new evidence establishing that Nikki Curtis died of an 

undiagnosed pneumonia with accidental elements arising from the prescription 
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drugs in her system and a short fall that likely caused the single impact site or “goose 

egg” on the back of her head. 

515. Accordingly, based on the totality of the record and the factual findings 

made above, the Court finds, by at least a preponderance of the evidence, that had 

the new scientific evidence been available at trial, Mr. Roberson would not have 

been convicted.  

C. Conclusions as to Claim One 
 

516. Based on the availability of new science and the factual findings and 

conclusions set forth above, the Court concludes that Robert Roberson is entitled to 

habeas relief and should receive a new trial. 

517. This Court recommends granting relief under Claim One. 

II. CLAIM TWO: BECAUSE THE STATE RELIED ON FALSE, MISLEADING, AND 
SCIENTIFICALLY INVALID TESTIMONY, ROBERT ROBERSON’S RIGHT TO 
DUE PROCESS UNDER EX PARTE CHABOT AND EX PARTE CHAVEZ WAS 
VIOLATED. 

 
 518. The Court finds and concludes that Mr. Roberson’s conviction was 

obtained in reliance on false testimony that was material. The Court further finds 

and concludes that Claim Two was not available to him when his previous habeas 

applications were filed (in 2004 and 2005) because the legal basis for the claim was 

not recognized until 2009 and his claim is also based on new evidence not 

discoverable in 2004-2005. See Ex parte Chabot, 300 S.W.3d 768, 772 (Tex. Crim. 

App. 2009). Moreover, the Court of Criminal Appeals has already found that Claim 
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Two satisfied the threshold requirements of section 5(a) of Article 11.071. The Court 

now concludes that Mr. Roberson has adduced more than sufficient evidence to 

satisfy Claim Two. 

A. Legal Standard 
 
519. The Due Process Clause of the Fourteenth Amendment prohibits the 

State from using false testimony to convict or sentence a defendant. Napue v. 

Illinois, 360 U.S. 264, 269 (1959); Giglio v. United States, 405 U.S. 150, 153-54 

(1972). In Ex Parte Chabot, the Court of Criminal Appeals held that a conviction 

secured by false evidence violates due process, even if the State neither knew nor 

should have known that the evidence as false. 300 S.W.3d 768, 772 (Tex. Crim. 

App. 2009). That is, in 2009, it was established that, under Texas law, a defendant’s 

right to due process is violated whether the State presents false testimony 

knowingly or unknowingly. Id. An applicant need not show a witness committed 

“perjury”; rather, “it is sufficient that the testimony was ‘false.’” Ex Parte Chavez, 

371 S.W.3d 200, 208 (Tex. Crim. App. 2012). “[A] witness’s intent in providing 

false or inaccurate testimony and the State’s intent in introducing that testimony 

are not relevant.” Id. A “Chabot claim” thus has only two elements: “the testimony 

used by the State must have been false, and it must have been material.” Ex Parte 

Robbins, 360 S.W.3d 446, 459 (Tex. Crim. App. 2011) (“Robbins I”). 

520. Whether testimony is false under Chabot turns on “whether the 
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testimony, taken as a whole, gives the jury a false impression.” Chavez, 371 

S.W.3d at 208 (internal citations omitted). Testimony typically presents a “false 

impression” when a “witness omitted or glossed over pertinent facts.” Robbins I, 

360 S.W.3d at 462. An applicant need not prove that the testimony was literally 

untrue; as this Court has explained, “‘[t]estimony that is untrue’ is one of many 

ways jurists define false testimony [and the] Supreme Court has indicated that 

‘improper suggestions, insinuations and, especially, assertions of personal 

knowledge’ constitute false testimony.’” Id. at 460; see also Alcorta v. Texas, 355 

U.S. 28, 31 (1957) (equating false testimony with testimony that is misleading 

because a witness withheld key facts). 

521. To show that false testimony is material, an applicant must “prove by 

a preponderance of the evidence that the error contributed to his conviction or 

punishment.” Chabot, 300 S.W.3d at 771 (internal quotations omitted) (emphasis 

added). This degree of harm is shown if there is a “reasonable likelihood that the 

false testimony affected the applicant’s conviction or sentence.” Chavez, 371 

S.W.3d at 207 (quoting Ex Parte Ghahremani, 332 S.W.3d 470, 478 (Tex. Crim. 

App. 2011)).  

522. The Court of Criminal Appeals has expressly recognized that this 

relaxed materiality standard is “more likely to result in a finding of error than the 

standard that requires the applicant to show a reasonable probability that the error 
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affected the outcome,” which applies to claims under Brady v. Maryland, 373 U.S. 

83 (1963), and its progeny. Ghahremani, 332 S.W.3d at 478; accord Estrada v. 

State, 313 S.W.3d 274, 287 (Tex. Crim. App. 2010). 

523. The Court of Criminal Appeals has also found it appropriate to look 

to the State’s Closing Arguments in assessing the materiality of false and 

misleading testimony. See Matter of MP.A., 364 S.W.3d 277,287 (Tex. 2012); 

Service Corp. Int’l v. Guerra, 348 S.W.3d 221, 237 (Tex. 2011) (finding prejudice 

where the attorney “colorfully and skillfully emphasized” the improper evidence 

in argument). 

B. The Court Finds and Concludes That Claim Two Is Meritorious. 
 

524. Mr. Roberson’s claim, as pled, was based on two categories of false 

testimony, not simply a few misstatements. Those categories are: (1) the testimony 

that Nikki’s death was caused by intentionally inflicted shaking and impacts, 

premised on science that this Court has determined is no longer reliable; and (2) 

the highly prejudicial, but baseless, sexual assault allegations. 

525. The Court finds that, at the time that the habeas application was filed, 

Mr. Roberson did not have access to some key evidence that further supports his 

false testimony claims. This new evidence not only demonstrates the falsity of the 

State’s trial presentation, and not only raises considerable doubt about the 

contention that Nikki’s death was a homicide, but establishes that her death was the 
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result of natural and accidental factors that cannot be attributed to Mr. Roberson. 

The key evidence, not discoverable in June 2016, includes: (1) the CT scans of 

Nikki’s head, found in the courthouse basement in August 2018, which prove that 

she had sustained only a single impact to the back of her head before she was 

brought to the Palestine hospital; and (2) the microscopic autopsy slides of Nikki’s 

lungs showing that she had undiagnosed interstitial viral pneumonia. The latter 

were only made available for review by a specialist (neuropathologist Dr. Auer) as 

the result of a court order entered during this proceeding. The Court concludes that 

Mr. Roberson has adduced more than sufficient evidence to establish his right to 

relief under Claim Two. 

1. The State relied on false testimony to obtain Roberson’s 
conviction. 

 
526. Mr. Roberson alleged and has proven that the State relied on two 

categories of false testimony: (1) the testimony regarding the legitimacy of 

SBS/AHT as an explanation for Nikki’s death, including a series of premises that 

have all since been discredited; and (2) the testimony that Nikki had been sexually 

assaulted. 

a. The State’s SBS/AHT causation theory was false. 
 

527. For multiple reasons identified above, the Court finds and concludes 

that the testimony from medical personnel and, in particular, the State’s causation 
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experts, Drs. Squires and Urban, was false and misleading. That falsity is 

demonstrated by the substantial evidence developed in this post-conviction 

proceeding of the unreliability of the SBS/AHT hypothesis and the unreliability of 

Dr. Urban’s autopsy findings. The Court adopts and expressly incorporates here 

the Findings made above (see specifically “Findings of Fact Regarding the Change 

in Scientific Understanding Since 2003, the Inaccurate Evidence Presented as 

‘Science’ at Trial, and the New Evidence Falsifying the State’s Theory of Guilt” 

and “Findings of Fact Regarding the Unreliability of the State’s Witnesses”). 

b. The State’s sexual assault evidence was false. 
 

528. For multiple reasons identified above, the Court finds and concludes 

that the sexual assault testimony of Andrea Sims was false and misleading. The 

Court adopts and expressly incorporates here Findings made above (see specifically 

“Findings of Fact Regarding the Unreliability of the State’s Witnesses” related to 

Nurse Sims and “Findings of Fact Regarding False and Misleading  Sexual Assault 

Testimony”). 

529. Nurse Basinger was clear that it is not the role of a SANE to decide if 

a sexual assault occurred. Instead, the primary concern is “to take care of the health 

and welfare of the patient” and document whatever is observed. The obligation is 

to be an objective fact-finder, not to inject “personal opinions” into the process. 

6EHRR81; 6EHRR83; 6EHRR84. Yet Nurse Sims assumed the role of investigator 
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and prosecutor—dictating the lens through which Nikki’s condition was viewed 

from the outset by other hospital personnel, local law enforcement, the child abuse 

expert in Dallas (Dr. Squires), and the medical examiner (Dr. Urban). Nurse Sims’ 

purported findings during an incompetent SANE exam provided support for an 

abuse allegation of a particularly heinous nature. Her trial testimony included 

extensive discussion of her opinion that Nikki had been anally penetrated and 

otherwise sexually assaulted while in Mr. Roberson’s care. Evidence adduced for 

the first time in this habeas proceeding shows that Nurse Sims was not just 

overreaching in suggesting evidence of sexual abuse, she misrepresented the nature 

of her experience, her training, and the support for her “findings.”  

530. Nurse Sims’ testimony cannot be squared with the evidence adduced 

through highly qualified SANE trainer, Nurse Kim Basinger. 

2. The false testimony was material. 

531. The Court concludes that the false testimony was material to the jury’s 

verdict. That is, the Court concludes that Mr. Roberson has proven “by a 

preponderance of  the evidence that the error[s] contributed to his conviction or 

punishment.” Chabot, 300 S.W.3d at 771 (internal quotations omitted). The 

required degree of harm is shown if there is merely a “reasonable likelihood that 

the false testimony affected the applicant’s conviction or sentence.” Chavez, 371 

S.W.3d at 207. Mr. Roberson’s new evidence far exceeds the requisite standard. 
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Although materiality should be assessed by considering the effect of the totality of 

false testimony, the Court concludes that, collectively or severally, the two 

categories of false testimony were material. 

a. The State’s false causation evidence was material. 
 

532. The jury was led to believe, through the testimony of multiple 

members of the medical profession and through the State’s two causation 

witnesses, that the State’s SBS/AHT hypothesis and the autopsy findings were 

based on sound scientific principles. It was repeatedly urged that Nikki died as a 

resulted of inflicted violence in the form of shaking and impact, and false testimony 

regarding these contentions permeated the trial. 

533. In its Opening Statement, the State sounded the theme of violent 

shaking and noted that medical experts would testify in support of the State’s theory: 

 “You’ll hear about her head popping back and forth as he was shaking her. 
You’ll also hear from experts, treating physicians, hospital staff, what their 
conclusions were.” 
 

 “You’ll hear from Janet Squires, the treating physician at the Children’s 
Medical Center. In fact, she’s the Director of General Pediatrics at Children’s 
Medical Center. Her diagnosis was massive brain injury and the only 
reasonable explanation was trauma and that the injuries sustained by Nikki 
were wholly inconsistent with the version given by the defendant of Nikki 
falling off a bed and causing those injuries. She found this area of impact to 
the back of the head that we talked about. Her opinion, be that Nikki died or 
rather was the victim of child physical abuse consistent with the picture of 
what they call shaken impact syndrome.” 

41RR53-55 9emphasis added). 
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534. The State’s theme of violent shaking was developed at length through 

State’s expert Dr. Squires. This Q & A is but one example: 

Q. Okay. So let’s talk about that. When you saw her, she wasn’t going 
to live, and your diagnosis was massive brain injury and your only 
explanation was trauma. And medical findings is a picture of shaken 
impact syndrome. All right. It’s a pretty significant diagnosis, doctor. 
Can you explain to us then what shaken impact syndrome is? 
 
A. There’s a very well known, well described entity in children and it 
goes by several terms. Most of the lay public knows term shaken baby 
syndrome. And what, and if I may just for a minute, explain shaken 
baby. When one human being is much smaller than-- Let me say it this 
way. Children are uniquely at risk that if you take a child and you shake 
them, their head will go back and forth very forcefully and you know 
that you can cause major brain injury doing that. And one of the features 
is that you might not be able to see anything on the outside and have all 
these significant brain injury. And the reason babies are so prone to 
that, there’s lots of reasons, but mainly it’s because they’re so small 
compared to how big whoever it is shaking them. In addition, their 
heads are big compared to their bodies, their neck muscles are weak, 
and they don’t-- They’re not conscious enough to protect their neck. In 
addition their brains have higher water content. So for all those reasons, 
shaken baby has been a well described entity. Now, some people think 
that with shaken baby that the most part of the damage is that they’re 
often shaken and then thrown against something. And at the time when 
the head is moving back and forth very, very vigorously and then all 
of a sudden it stops against something; that at that moment is probably 
when a lot of the damage is being done because these shearing forces 
actually go through the brain itself. There are some experts that think 
that you cannot kill a child by just shaking alone, but you have to-- 
And they call it shaken impact. So the term is about the same. I will 
say that most, when I would consider most of the experts do think that 
shaking alone, if done vigorously, will kill a child, but most children 
are shaken and then thrown against something. And it’s in the whole 
context of the head being vigorously shaken back and forth and then 
slammed against-- It can be a mattress, so that maybe there’s no signs 
of trauma at all and yet as that head is moving and then suddenly stops, 
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those shear forces go through it and cause tremendous damage to the 
brain, deep in the brain. 
 
Q. And in Nikki’s case you did have-- you had dramatic evidence of an 
impact to the back of her head? 
 
A. I would like to say, you know, one possibility is that the impact 
happened at a different time. I mean, you know, I can’t, a hundred 
percent. What I know is that there was an impact because it was 
swollen. Clearly, the most likely thing was that there was an impact that 
had to-- But the actual brain injury, we do not feel is explained by a 
simple impact. 
 
Q. All right. And the items we talked about, the subdural hemorrhages, 
the retinal hemorrhages, and the brain swelling; what are they indicative 
of? 
 
A. Well, it is my opinion, my estimation after a consultation with all 
that there was some component of shaking that happened to explain 
all the deep brain injury out of proportion, I would say, to the injury to 
the skull and the back of the head. There had to have been something 
more than just impact. We see children fall out of windows and all sorts 
of things and we know what an impact injury looks like and when you 
see this much damage deep to the brain, then you see subdural blood. 
The reason subdural blood is so important is there are little blood 
vessels that go between the bone and the dura. And when you shake a 
baby those blood vessels break and you get blood over the top of the 
brain. So whenever we see lots of subdural blood, I don’t mean 
localized right under a fracture, but all over, usually that’s indicative of 
this shaking. And then the retinal hemorrhages are just further-- It’s 
one more thing that really lets you know that those eyes were being 
shaken and that the blood vessels broke. 
 
Q. And then you’ve got some additional findings there. As far as the 
onset of symptoms with a child that’s hurt this badly, is it a prolonged 
thing where it just develops hours and hours or how does that happen? 
 
A. It’s a spectrum. Some shaken babies are very mild and people might 
not even realize it. Other children, if you shake them hard enough and 
you hurt them bad enough, they stop breathing immediately. So 
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anything in-between. It is my assessment in this child that after the 
event that caused all this deep brain injury she would not have been 
normal. And any reasonable person would know that she wasn’t 
normal. However, she could live for several hours and might not totally 
stop breathing long enough-- She certainly could live for hours after the 
event, but she would never have talked, walked, and been thought to be 
normal by anybody. 
 

42RR105-109 (emphasis added). 
 
 535. Notably, Dr. Squires, who had seen at least one set of CT scans taken 

of Nikki’s head, did not agree with the State’s suggestion that (1) there was evidence 

of multiple impacts or (2) that the single impact site was “dramatic.” Dr. Squires 

even opined that the minor impact may have “happened at a different time.” See id. 

536. According to Dr. Squires, violently shaking had caused the triad of 

internal head injuries that in turn were said to explain Nikki’s death.  

537. The theory that Nikki’s death was caused by a combination of violent 

shaking and “multiple impacts” to the head was developed through medical 

examiner, Dr. Urban. Dr. Urban relied on her purported expertise as a forensic 

pathologist and her graphic autopsy photographs depicting minimal external bruises 

on Nikki and a large quantity of blood under Nikki’s scalp, which Dr. Urban told the 

jury had been caused by inflicted trauma in the form of shaking and blows, two ways 

to inflict “blunt force injuries.” She, incorrectly, also testified about seeing “multiple 

impact sites” by reading the subdural blood. She did not mention the CT scans that 

proved otherwise. See, e.g.: 
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 “Typically in a-- Especially in a child this age, blunt force can be caused both 
by-- well, by an impact to the head, so being struck with something or being 
struck against something. Shaking also falls into this definition of blunt 
force and when enough-- And although it doesn’t seem like, you know, 
shaking is not necessarily striking a child, when you are-- When a child is say, 
shaken hard enough, the brain is actually moving back and forth within, 
again, within the skull, impacting the skull itself and that motion is enough 
to actually damage the brain.” 43RR78-79. 
 

 “The subarachnoid hemorrhage alone is not going to kill this child. Subdural 
hemorrhage alone, the subscalpular hemorrhage alone. You know, it’s a small 
amount of blood loss. Again, these injuries themselves are not going to kill 
this child, but what is going to kill this child are the actual injuries to the brain. 
And so these other things, the subarachnoid hemorrhage and the subdural 
hemorrhage are markers that the brain is injured in this way. What actually 
happens is when the brain is shook or struck hard enough in cases such as 
you might find here, the actual nerves, the actual individual cells that make up 
the brain are injured. So those same cells that create our memories or tell our 
hearts to beat and remind our lungs to breathe are actually damaged and along 
with, when those cells are damaged like that we get the bleeding into the brain 
and we get the swelling or the edema.” 43RR80-81. 

 
538. Dr. Urban was asked to explain the seemingly counter-intuitive fact that 

Nikki could have this “degree of injury” inside her head without broken bones (or 

even fractures) and with minimal bruising. Dr. Urban opined that this was possible 

because of what happens when you shake a child with a “weak” neck: 

Q. All right. Then let me visit with you about this. In older children is 
it unusual to have this degree of injury and not have a bunch of broken 
bones? Neck injuries and things like that; is that unusual? 
 
A. No, it’s not. 
 
Q. What’s the reason? 
 
A. Well, in a child this age, the neck is actually fairly flexible and that’s 
one of the reasons that blows to the head or shaking is so dangerous 
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because the neck is not actually strong enough to support the head. And, 
you know, if you ever looked at a small child, their head is very large 
in proportion to the rest of their body. And so when the head is struck 
or, again, if the child is shaken, it’s this very large object sitting on a 
fairly weak neck. And, you know, the weakness in the neck protects the 
neck from getting hurt, but it really just doesn’t protect the head from 
getting hurt. 
 

43RR82 (emphasis added). 
 

539. The theme of violent shaking in combination with “multiple impacts” 

was then sounded repeatedly during the State’s Closing Arguments, starting with a 

reminder that the defense had conceded that “this is a shaken baby case,” thus, the 

jury was told, Nikki’s death was “not accidental” and “[t]he story given by Mr. 

Roberson in his confession was not truthful.” 46RR15. Counsel for the State at trial 

painted a picture of an imagined violent assault on Nikki, relying repeatedly on the 

testimony from experts and the “science” they had provided to support the State’s 

theory of guilt: 

 “You heard from Dr. Squires in Dallas, Director of General Pediatrics at 
Children’s Medical Center. And you heard her testimony that these were 
inflicted injuries consistent with not just shaken baby syndrome, this is not a 
child that was just shaken out of frustration, but shaken impact syndrome. This 
is a child that not only was shaken, but was beaten about the head. Child abuse, 
she ruled. You heard from Dr. Urban, the Medical Examiner. Not just shaken, 
but blunt force injuries to Nikki, received multiple blows to the head. Multiple 
blows to the head. Not just, ‘I lost it,’ you know, ‘Please be quiet.’ Sits her 
gently on the bed. But we’re talking shaking and beating is what Nikki 
sustained.” 46RR26. 
 

 “Did he shake her? And you heard what that would do to her. It’s like turning 
off a light switch. Shake and it scrambles the brain and they’re rendered in a 
state of unconsciousness and you heard they will never be the same again. So 
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does he throw her down again and start punching her? Or do we want to 
believe the other one? Maybe he punched her for a few times first and she 
wouldn’t quit crying so he then he picked her up and shook her. Then she 
stopped crying.” 46RR62. 
 

 “You’ve seen the autopsy report. The experts agree. There’s seven doctors 
that wrote off on it as homicide. Intentionally inflicted injuries is what they 
characterize it as. Shaken impact syndrome. Multiple blows to the head. Not 
as ‘I’m out of control.’ It’s an intentionally and knowingly produced injury.” 
46RR63. 
 

 “And then, ladies and gentlemen, you heard the testimony from the doctors, 
that after this injury Nikki wouldn’t have been normal. She would have been 
laying on the ground. She would have been ever been unable to walk, talk, 
conscious, unconscious, difficulty breathing, murmuring, gasping, gurgling, 
moaning, muffled cries is what he heard. And the last thing that she saw before 
he killed her was the hate in her dad’s eye when he was shaking her to death 
is what she saw.” 46RR66. 

 
540. Both the quantity and nature of the false testimony establish its 

materiality. Without the false premises of SBS/AHT, the false assertions that 

nothing else explained Nikki’s collapse other than inflicted injuries, and the false 

claim that Nikki had sustained “multiple impacts” in the form of “blows” the State 

could not have proven that a crime had been committed. In short, there is more than 

a “reasonable likelihood” that this false testimony affected the jury’s judgment and 

was, therefore, material to the conviction. Chavez, 371 S.W.3d at 207. 

b. The State’s false sexual assault testimony was material. 
 

541. The State’s sexual-assault theme was a dominant part of Mr. 
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Roberson’s trial.59 The topic was raised with every member of the venire panel. In 

the State’s Opening Statement, the State invoked Nurse Sims, who purported to be 

a certified SANE who had found “anal tears”: “You’ll hear from Andrea Sims who 

is a registered nurse and is also the SANE examiner, the Sexual Assault 

Examination Nurse, who performed a sexual assault examination on Nikki and 

found that he probably sexually assaulted her. She found anal tears on 2 year-old 

Nikki.” 41RR54. 

542. The State presented Nurse Sims as a “certified” and highly qualified 

SANE. Yet that was not true. Particularly troubling is that she offered opinions, 

under the guise of an expert, that are directly contrary to SANE training.  

543. Nurse Sims was no minor witness. Her testimony spans 50 pages of 

the trial Reporter’s Record and dominated the first day of the trial. 41RR101-151.  

544. During this habeas proceeding, it was established that Nurse Sims is 

 
59 Even before trial, the State characterized the sexual abuse allegations as key to its ability 

to prove an intentional killing and providing a “motive”:  
 
MR. LOWE: One thing, this isn’t a felony murder case. We’re not proving felony 
murder. We have got to prove intentional killing of that child or knowing killing of 
that child. So he may not like the evidence that’s out there that’s of a sexual nature, 
but it’s sure relevant to what was an intentional or knowing killing of a child. So 
that evidence, when we get to it, we’re going to have to wrestle with it. You’re 
going to have to see how it is in trial, but it goes to motive, scheme, plan, absence 
of mistake.  
 

5RR23-24. 
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the first person who contacted law enforcement. 7EHRR9. She shared with law 

enforcement her view that she had seen “anal tears” on Nikki at the outset of the 

investigation while Detective Wharton was still at the hospital. 7EHRR11-12. 

This “sexual component,” attested to by Nurse Sims, along with some light 

bruising, led them to believe that Nikki had been intentionally injured. 7EHRR13; 

7EHRR31.  

545. Detective Wharton agreed that no other evidence was ever adduced to 

support the sexual assault allegation other than Sims’ claims, and Wharton admitted 

“I could not see what she was saying she saw.” 7EHRR35. He assumed that the 

conversation about a sexual assault ended when the sexual assault kit came back and 

“there was no evidence.” 7EHRR35. He testified in this proceeding that he did not 

personally have confidence in the allegation that a sexual assault had been 

committed. 7EHRR36. Yet the State went forward with these allegations in reliance 

on Nurse Sims’ claims and purported expertise. 

546. The false opinions that Nurse Sims provided were also material 

because, as Nurse Basinger observed, even though the State withdrew the sexual 

assault charge right before the case was submitted to the jury, “[i]t would be very 

difficult to un-ring that bell.” 6EHRR141. 

547. Moreover, the trial record shows that the State continued to refer to 

Andrea Sims and her sexual assault “findings” and continued to insist that Mr. 
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Roberson had sexually abused his daughter in Closing Arguments, even after the 

specific count in the indictment based on a sexual assault had been dropped. The 

State continued to ring this false and very loud bell. The State even sought to 

bolster Sims’ false testimony with recourse to matters involving third parties not 

proven at trial and by minimizing the fact that neither Dr. Squires nor Dr. Urban 

had agreed with Sims’ findings: 

 “You heard from Andrea Sims that there was a probable sexual assault. Not 
only was she the Sexual Assault Examination Nurse, but she was also a 
registered nurse that was working in the emergency room that day. She saw 
evidence of three anal tears. You heard her conclusion, probably sexual 
assault.” 46RR21. 
 

 “[Defense counsel] talked a lot about us abandoning the sexual assault of a 
child allegation. What he didn’t tell you is that the law requires us to choose 
one or the other. You’ll recall in voir dire we indicted under alternative 
theories of capital murder. The law says at the end of the State’s case in chief 
we’ve got to pick, and we did, and now he wants to hold it against us.” 
46RR53-54. 

 
 “The fact of the matter is, ladies and gentlemen, sexual assault of a child, 

these type predators and abusive predators, also, whether they be physically 
or sexually, they don’t require an audience. Typically they don’t go out and 
do it enmasse so a lot of people can see and tell about it. Patricia Conklin 
didn’t know her four daughters had been sexually assaulted. But now she’s 
going to lay claim to what a great father Robert was.” 46RR56. 
 

 “The sexual assault. Did we just throw that out in bad faith? No. I want to 
talk about the evidence with regard to sexual assault. And it doesn’t mean 
you can’t consider it, as [defense counsel] said.” 46RR58. 
 

 “You heard from Andrea Sims who is the only one in this county, she’s the 
SANE examiner, sexual assault nurse. She’s the one who examines these 
kids. We have her cases all the time; Andrea Sims. She’s the one and she 
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looks and she performs that special examination to determine whether or not 
sexual assault took place and her conclusion was that more probably than 
not, it did. Probable sexual assault. That’s in her findings. She talked about 
three anal tears. There’s evidence there that Mr. Roberson sexually assaulted 
his daughter.” 
 

 “Dr. Squires, and I think her testimony was mischaracterized, she did 
mention that she also saw the tears. Now, she also mentioned the possibility 
that they could be healing over the time from when Andrea Sims saw the 
injuries to the time that she saw them.” 
 

 “You also heard Dr. Urban. I think her testimony was mischaracterized. She 
didn’t see any anal tears. That’s a given. But when we also asked the 
question, ‘Doctor, just because you don’t find any physical evidence does 
that necessarily-- does that rule out completely that the child’s been sexually 
assaulted?’ ‘No. In fact, often times there’s no evidence of physical trauma 
when a child has been sexually assaulted.’ [Defense counsel] talked about 
how there was no semen found. Well, he only had five hours to clean it up 
before he decided to shimmy on down to the hospital. He had five hours. Is 
he going to leave that evidence laying around? . . . . And then coincidentally 
enough we have evidence of anal tears after that. There’s evidence of sexual 
assault here. The fact of the matter is we had to choose. Now they want to 
hold that against us.” 46RR58-61. 
 
548. Andrea Sims’ claim regarding “anal tears” and her other false 

testimony regarding sexual abuse dominated the State’s Closing Arguments and 

cannot reasonably be deemed “immaterial” even though the jury was not ultimately 

asked to make a specific finding on that issue. 

c. The State adduced no other competent evidence of Roberson’s guilt. 
 

549. The Court concludes that, other than the false testimony, the State 

adduced no competent evidence to support a guilty verdict. 

550. Specifically, the Court concludes that the State’s reliance on the 
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coerced “confession” that defense punishment-phase expert Kelly Goodness 

purportedly obtained from Mr. Roberson is unreasonable. The Court likewise 

concludes that the State’s reliance on testimony regarding Mr. Roberson’s 

demeanor and flat affect is unreasonable. The Court incorporates here the findings 

made above as to why that evidence does not affect the Court’s conclusion 

regarding the materiality of the false testimony. The Court adopts and expressly 

incorporates here the Findings made above (see specifically “Findings of Fact 

Regarding State’s Reliance on Opinions about Mr. Roberson’s Demeanor and 

Purported ‘Confession’”). 

C. Conclusions as to Claim Two 
 

551. Had the jury been aware of the lack of scientific foundation for 

SBS/AHT, the studies that have dismantled all of its basic premises, the science 

that exposes the multiple errors Dr. Urban committed in undertaking the autopsy, 

and the false nature of Nurse Sims’ credentials, methodology, and conclusions 

regarding sexual abuse, the jury would not have convicted Mr. Roberson of capital 

murder. The jury would not have even concluded that a crime had occurred. 

552. A review of the whole record and the emphasis that the State placed 

on evidence that has been established as false makes the materiality clear. Indeed, 

the State’s entire argument as to how the critical mens rea element had been 

satisfied hinged on the false SBS/AHT testimony, the false testimony regarding 

465a



 

276 
 

“multiple impacts” to the head, and the false sexual abuse testimony. 

553. The Due Process standard adopted in Chabot reflects a commitment 

to rejecting use of state power to give juries “a false impression” and to prioritizing 

criminal proceedings grounded in the truth. Ex parte De la Cruz, 466 S.W.3d 855, 

866 (Tex. Crim. App. 2015). That standard was violated in this case. 

554. Mr. Roberson has proven his Chabot claim. He was convicted of 

capital murder based on evidence that has now, in light of the new science, been 

shown to be literally false or to have left the jury with a materially false 

impression. He was also convicted relying on the drumbeat of salacious and 

baseless sexual assault allegations that misled the jury. Whether the State or its 

witnesses knew that the testimony was false is irrelevant. Chavez, 371 S.W.3d at 

208. Mr. Roberson was convicted based on a considerable volume of inaccurate 

and false testimony. 

555. Accordingly, the Court concludes that Robert Roberson is entitled to 

habeas relief and should receive a new trial. 

556. This Court recommends granting relief under Claim Two. 

III. CLAIM THREE: ROBERT ROBERSON IS ENTITLED TO HABEAS RELIEF 
BECAUSE HE IS ACTUALLY INNOCENT. 

 
557. Texas law recognizes that incarceration or execution of the actually 

innocent violates the Due Process Clause of the Fourteenth Amendment. State ex 
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rel. Holmes v. Court of Appeals, 885 S.W.2d 389, 397 (Tex. Crim. App. 1994); Ex 

parte Elizondo, 947 S.W.2d 202, 209 (Tex. Crim. App. 1996); see also Herrera v. 

Collins, 506 U.S. 390 (1993). Mr. Roberson is entitled to relief from his capital 

murder conviction and death sentence because there is clear and convincing 

evidence that no reasonable juror would have convicted him of capital murder in 

light of all the evidence now available. The new evidence presented here 

demonstrates that Robert Roberson is actually innocent of capital murder because 

Nikki’s death was not a homicide. 

558. By remanding Claim Three for further factual development, the Court 

of Criminal Appeals has already decided that Mr. Roberson satisfied the threshold 

requirements with respect to section 5(a)(1) and/or (5)(a)(2). See TEX. CODE CRIM. 

PROC. art. 11.071, § 5(a)(2). 

A. The Legal Standard 
 

559. In reviewing an Actual Innocence claim, the court ordinarily assumes 

the trial was error-free but that new facts establish the applicant’s innocence. Ex 

parte Elizondo, 947 S.W.2d at 208. In other words, to grant relief, the habeas court 

must be convinced that the new facts establish innocence. Id. at 209. Thus, prevailing 

on an “Actual Innocence,” Herrera-type claim requires overcoming a high burden. 

The Court of Criminal Appeals has described the burden as “Herculean” because the 
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applicant must establish that no reasonable juror would have convicted him in light 

of the new evidence. Ex parte Brown, 205 S.W.3d 538, 545 (Tex. Crim. App. 2006).  

560. Herrera rests on the assumption “that in a capital case a truly persuasive 

demonstration of ‘actual innocence’ made after trial would render the execution of 

a defendant unconstitutional, and warrant federal habeas relief if there were no state 

avenue open to process such a claim.” 506 U.S. at 417; see also In re Davis, 557 

U.S. 952 (2009) (permitting freestanding innocence claim and instructing that the 

“District Court should receive testimony and make findings of fact as to whether 

evidence that could not have been obtained at the time of trial clearly establishes 

petitioner’s innocence”); House v. Bell, 547 U.S. 518, 555 (2006) (assuming, 

without deciding, the existence of a freestanding innocence claim).  

561. Under Texas law, where the new evidence precludes a conviction, the 

previous punishment violates the right to due process. Elizondo, 947 S.W.2d at 209.  

562. In sum, Elizondo recognizes what should be a self-evident proposition: 

executing someone who is innocent violates the federal Constitution; and that 

constitutional rule is more important than its precise doctrinal formulation. As 

Justice O’Connor noted in her Herrera concurrence: “Regardless of the verbal 

formula employed … [,] the execution of a legally and factually innocent person 

would be a constitutionally intolerable event.”  506 U.S. at 419. 

B. The Court Finds and Concludes That Claim Three Is Meritorious. 
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563. When Detective Wharton was asked during this proceeding if he 

believed that “justice was done in this case,” he responded: “No.” 7EHRR37. The 

Court agrees and concludes that no reasonable juror could find Mr. Roberson guilty 

beyond a reasonable doubt in light of all of the new evidence adduced in this 

proceeding. The Court incorporates here all findings above regarding the new 

evidence outlined above (see specifically “Findings of Fact Regarding the Change 

in Scientific Understanding Since 2003, the Inaccurate Evidence Presented As 

‘Science’ at Trial, and the New Evidence Falsifying the State’s Theory of Guilt.”). 

The Court concludes that the new evidence that Nikki’s death was definitely not a 

homicide, but instead the result of accidental and natural causes, is dispositive. 

564. As explained above, in the nineteen years since Mr. Roberson’s trial, 

there has been a sea change in the scientific consensus regarding SBS. Reliance on 

the triad to prove that Nikki’s condition was intentionally inflicted would be 

untenable in today’s scientific landscape. The triad of symptoms—subdural 

bleeding, brain swelling, and retinal hemorrhaging—is the single most problematic 

aspect of SBS; it is not evidence-based; it is based on a circular, self-fulfilling 

argument. Confidence in the triad as proof of violent, intentional shaking and other 

misconceptions of fact, such as Sims’ representation that she had seen “anal tears,” 

precluded the medical professionals who treated and examined Nikki from 

approaching the question of cause of death in a scientific manner. New, evidence-
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based explanations of the cause of death account for far more relevant data and are 

grounded in basic principles of physics and anatomy. The new evidence, applied to 

the autopsy findings, exposes a rush to judgment and a contemporary reluctance on 

the part of the medical examiner to learn from intervening scientific developments. 

No reasonable juror would have convicted Mr. Roberson of capital murder without 

the State’s use of the debunked causation theory that she was injured in part through 

violent, intentional shaking.  

565. Likewise, no reasonable juror could have convicted Mr. Roberson in 

reliance on Dr. Urban’s claim that she had found evidence of “multiple impact sites” 

if jurors knew about the CT scans. CT scans taken of Nikki’s head, including a set 

taken soon after her admission to the Palestine Regional ER the morning of January 

31, 2002, were rediscovered in the courthouse basement in August 2018. Thereafter, 

both parties had access to the digitized images and had the opportunity to consult 

with a radiologist. The only radiologist to provide the parties, their experts, and this 

Court with an interpretation of the most objective evidence of the condition of 

Nikki’s head at the time of admission was Dr. Julie Mack, who found evidence of 

only a single impact site. APPX93. That site is associated with the “goose egg” 

observed at the back right of Nikki’s head when she was brought to the hospital. 

566. Even more, no reasonable juror would convict Mr. Roberson of any 

crime if presented with all of the new evidence amassed in this proceeding. Mr. 
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Roberson has adduced new evidence from Dr. Auer, Dr. Ophoven, Dr. Wigren, and 

Dr. Monson that not only devastates the State’s causation theory but provides 

compelling evidence that Nikki’s death was caused by both natural and accidental 

factors, not any intentionally inflicted head injury. Dr. Auer, Dr. Ophoven, Dr. 

Wigren, and Dr. Monson all relied on the new radiological evidence showing that 

Nikki had sustained a single impact to the right back of her head where a “goose 

egg” had formed and where a small amount of subdural blood and brain swelling 

was visible at the single impact site at the time the x-ray was taken. All opined that 

the single impact was consistent with Mr. Roberson’s report of a short fall from the 

bed, but did not explain why she ceased breathing.  

567. Dr. Auer and Dr. Wigren reviewed all of the original microscopic 

autopsy slides and identified other evidence to explain why Nikki would have been 

prone to falling and why she stopped breathing at some point after sustaining a 

single, relatively minor impact that was not the primary cause of her death, merely 

a contributing factor. 

568. Dr. Auer concluded that Nikki’s undiagnosed pneumonia, “with the 

layer of drugs suppressing her respiration,” caused her to stop breathing and 

experience cardiac arrest. 8EHRR82. The cardiac arrest then set off a cascade of 

events that explain what was observed inside Nikki’s head when she arrived at the 

Palestine hospital—subdural hematoma, brain swelling, and retinal hemorrhage. Dr. 
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Auer then explained at length that the treatment she received once admitted to the 

hospital, including the drugs she received, would have affected her circulation and 

caused a volume of blood that could no longer enter her nonperfused brain to detour 

around the brain, which is what Dr. Urban observed two days later and mistakenly 

labeled evidence of inflicted trauma. 

569. Although Dr. Auer opined that the primary cause of Nikki’s death was 

the undiagnosed pneumonia, he acknowledged that hers is a case of “co-pathology,” 

meaning that many things went wrong causing her to stop breathing, including the 

promethazine, which was “very dangerous” and is no longer supposed to be given 

to patients of Nikki’s age because of many adverse side effects, including respiratory 

depression. 8EHRR91. On top of that, the codeine she was prescribed is a narcotic 

that metabolizes into morphine, which causes breathing to stop. 8EHRR92. 

570. Dr. Auer explained that, when a person has hypoxia, it causes them to 

become woozy, they tend to fall over—especially a toddler like Nikki. Therefore, a 

fall in her circumstances was predictable. 8EHRR94. But, in Dr. Auer’s view, the 

fall and resulting impact to the back of her head (evidenced by the goose egg seen 

in the hospital and the CT scans) did not cause Nikki to stop breathing. Dr. Auer 

explained that head injuries, physiologically speaking, do not prompt a person to 

stop breathing; instead, the inverse is truth: blows to the head accelerate breathing. 

8EHRR95-96. Yet it is uncontrovertible that Nikki stopped breathing. And she had 
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ceased breathing long enough that her eyes had become fixed and dilated, reflecting 

that her brain had become nonperfused (dead) by the time she first arrived at the 

hospital. That would have only taken 10-12 minutes. 8EHRR62. 

571. Dr. Ophoven, in accord with Dr. Auer and Dr. Wigren, found that Nikki 

died because her brain stopped due to “increased intracranial pressure and swelling” 

that was a function of ischemia (lack of oxygen). 3EHRR34. Based on the 

information available to her, Dr. Ophoven was unable to conclude what had caused 

the lack of oxygen; that would have required further investigation, which Dr. Auer 

and Dr. Wigren undertook. Dr. Ophoven was, however, confident that the evidence 

available at the time of autopsy does not support a conclusion that the precipitating 

event was caused by “shaking” or by multiple impacts to the head. 3EHRR34. 

Similarly, she was confident that darker blood in the subdural space is not evidence 

of multiple impacts as Dr. Urban told the jury. 3EHRR69. 

572. Dr. Ophoven opined that the internal head injuries observed in Nikki 

simply show that she had suffered irreversible damage from oxygen deprivation. 

3EHRR81. Dr. Ophoven, like neuropathologist Dr. Auer, saw no evidence of any 

kind that the brain itself had been bruised. 3EHRR78. Nor did the neuropathology 

work-up requested by Dr. Urban find any bruises to the brain. 3EHRR79. 

573. Dr. Ophoven found that the evidence supports a conclusion of a single 

impact site on the back of Nikki’s head, contrary to Dr. Urban’s assessment. But 

473a



 

284 
 

considerable other evidence, never considered by Dr. Urban or anyone else at the 

time, shows that the impact site was not the only factor that contributed to the 

cascade of conditions in Nikki—subdural bleeding, brain swelling, herniation, 

retinal hemorrhages. 3EHRR49. The blood vessels on the under-side of the dura 

became damaged by oxygen-deprivation. 3EHRR52. Once damaged, the vessels 

began to leak into the subdural space, thereafter causing braining swelling, 

herniation, and retinal hemorrhage. 3EHRR52. The vessels were not broken by 

“shearing forces” or “shaking,” as both Drs. Squires and Urban told the jury. 

574. Dr. Wigren identified several factors that were critical to understanding 

his conclusion that Nikki’s death was not a homicide. These factors include: (1) the 

report of a fall off of a bed; (2) the evidence (CT scans and autopsy photographs) of 

only a single impact site to the back of Nikki’s head that was consistent with the 

report that she had sustained a short fall; (3) evidence in the toxicology report of 

potentially toxic quantities of a drug (Phenergan/promethazine) in Nikki’s 

bloodstream at the time of autopsy, a drug which had been prescribed to her on 

January 29, 2002, fewer than two days before her collapse; (4) evidence that she had 

also been prescribed cough syrup with codeine, a narcotic that metabolizes into 

morphine; (5) evidence that the fall occurred while she was in an unsafe and 

unfamiliar sleep environment, a bed that consisted of a mattress and box springs that 

had recently been propped up on two layers of concrete cinder blocks, some of which 

474a



 

285 
 

were sticking out from under the box springs;  and (6) evidence that Nikki had 

undiagnosed pneumonia. 5EHRR201-209; see also APPX95 (Dr. Wigren’s 

chart/demonstrative); 5EHRR225-238; 6EHRR25.  

575. Dr. Wigren concluded that Nikki’s condition was caused by multiple 

factors that came together to cause an “unfortunate accident” and was “absolutely 

not” a homicide. 5EHRR240; 5EHRR244. Dr. Wigren, like Dr. Auer, Dr. Ophoven, 

and Dr. Bonnell, opined that SBS/AHT played no role in causing Nikki’s death. 

5EHRR244; APPX1; APPX2. 

576. No alternative causation theory was presented to the jury at Mr. 

Roberson’s trial. Therefore, all of the expert testimony regarding the appropriate 

assessment of the cause and manner of Nikki’s death is new and satisfies the 

Elizondo standard. 

577. The voluminous new evidence explains how the current scientific 

paradigm debunks the State’s SBS/AHT theory; but Mr. Roberson also amassed 

considerable new evidence that, contrary to the testimony of medical professionals 

at Mr. Roberson’s trial, Nikki’s condition was caused by multiple circumstances, not 

trauma, let alone inflicted trauma attributable to Mr. Roberson. 

578. First, Nikki was considerably ill most of her life and exceptionally ill 

during her last week of life, which was not explained to the jury. Instead, her long-

standing health issues were minimized and dismissed. The “respiratory infection” 
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with which she was diagnosed fewer than two days before her collapse was, as Dr. 

Auer explained, likely a symptom of her undiagnosed pneumonia, which had been 

gradually causing the cellular walls in her lungs to thicken and likely also explains 

the breathing apnea episodes she began having around nine months of age.  

579. Second, the jury did not learn anything about the serious medications 

Nikki had been prescribed, one of which, Phenergan/promethazine, was still in her 

system at an amount reflecting a toxic quantity. The jury heard nothing about the 

respiratory depression associated with Phenergan, which has led to the issuance of a 

Black Box Warning. The jury likewise heard nothing about the likely adverse, 

synergistic  effect of that drug in tandem with the cough syrup with codeine that she 

had also been prescribed right before her collapse. The jury heard nothing about how 

life-threatening those medications could be, especially for a two year-old with long-

standing respiratory issues and undiagnosed pneumonia. 

580. Third, Nikki’s subdural bleeding and death may have been set in motion 

by a head injury sustained before Mr. Roberson took custody of her at approximately 

9:30 PM on January 30, 2012. The new science adduced, including science arising 

from biomechanical research into the injury-potential of short falls, has established 

not only that such falls can kill young children. Such injuries can produce subdural 

bleeding that does not cause a collapse for many hours or even days as Dr. Monson 

explained. Mr. Roberson would have had no means to see the internal injury, and if 
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she already had the goose egg when he picked her up from the Bowmans, it was not 

noticeable until her head was shaved the next morning at the hospital. But no one 

ever considered the prospect of attributing any responsibility to the Bowmans 

although they, inexplicably, urged Mr. Roberson to take charge of Nikki late in the 

evening when she was still sick from a week-long infection and although they had 

been repeatedly investigated by CPS as a result of head injuries and choking 

instances that had sent Nikki to the ER well before Mr. Roberson entered her life.  

581. Fourth, the new biomechanical evidence shows that Nikki’s symptoms 

and death may have been set in motion by the fall from the height of approximately 

two-feet that Mr. Roberson reported but did not witness. The specifics of that fall 

were not sufficiently documented because law enforcement discounted the idea from 

the outset that a short-distance fall had any potential to severely injure a child. The 

jury heard none of the new evidence about how such falls can be fatal. 

582. Fifth, Nikki’s symptoms and vulnerability to infections, including the 

pneumonia that likely caused her death, may have been related to a congenital 

condition, reflected in her high-risk birth and long-standing health issues, making 

her prone to increased cranial pressure, coagulation abnormalities, chest 

compressions, hypoxia—all of which, the medical records show, were present in 

Nikki’s case and all of which are now known causes of retinal hemorrhages, which 
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the State’s medical experts presumed could only be attributed to SBS/AHT. APPX1. 

None of this evidence was shared with Mr. Roberson’s jury. 

583. One thing is certain, however: Nikki’s death was not caused by violent 

shaking or multiple blows to the head.  

584. If presented with the multiple factors that now explain Nikki’s death, 

and beyond question establish that her death was not a homicide, no reasonable juror 

would have found the State’s causation theory and mens rea arguments reasonable, 

let alone dispositive. No reasonable juror would have a basis to conclude beyond a 

reasonable doubt that the prosecution had proven a homicide, much less that Mr. 

Roberson had committed the horrible acts that were attributed to him based on rank 

speculation and unfounded pseudo-science. Therefore, reasonable jurors would have 

rejected the causation testimony offered by the local Palestine medical personnel as 

well as the prosecution child abuse expert, Dr. Squires, and the medical examiner, 

Dr. Urban. 

585. With the countervailing evidence developed through the evidentiary 

hearing in this proceeding, Mr. Roberson’s actual innocence has been established.  

C. Conclusions as to Claim Three 
 
586. The Court finds that Mr. Roberson has carried the onerous burden of 

proving his innocence. In addition to establishing that the causation theory the State 

relied on to obtain his conviction was unreliable and indeed false, he has also 
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amassed considerable new evidence establishing that (1) Nikki Curtis’s death was 

not a homicide; (2) she died of a convergence of factors, including an undiagnosed 

pneumonia, respiratory depression from dangerous prescription drugs, and likely an 

accidental fall that caused a single impact to the back of her head and started the 

small subdural bleeding seen in the initial CT scans; (3) the blood under Nikki’s 

scalp increased and accumulated in response to treatment she received after her brain 

had already become nonperfused (dead); and (4) none of these factors can be 

attributed to Mr. Roberson. 

587. The Court finds that no reasonable jury would have convicted Mr. 

Roberson in light of the new evidence. He has adduced “clear and convincing 

evidence . . . that a jury would acquit him based on his newly discovered evidence[.]” 

Ex parte Elizondo, 947 S.W.2d at 209. 

588. The new evidence presented in this habeas proceeding has 

demonstrated that Robert Roberson is actually innocent of capital murder.  

Therefore, the Court concludes that Robert Roberson is entitled to habeas relief and 

should receive a new trial. 

589. This Court recommends granting relief under Claim Three. 

 
IV. CLAIM FOUR: ROBERT ROBERSON’S DUE PROCESS RIGHT TO A  

FUNDAMENTALLY FAIR TRIAL WAS VIOLATED BY THE STATE’S USE OF 
FORENSIC SCIENCE TESTIMONY THAT CURRENT SCIENTIFIC 
UNDERSTANDING EXPOSES AS FALSE.  
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590. The Court finds and concludes that Mr. Roberson’s conviction violates 

the right to due process because it was secured by reliance on causation testimony 

grounded in the discredited SBS/AHT hypothesis. The Court of Criminal Appeals 

has already concluded that Claim Four is available as a matter of law and that, as 

pled, the claim satisfied the threshold requirements of section 5(a) of Article 11.071 

of the Texas Code of Criminal Procedure.60 The Court of Criminal Appeals approval 

is evidenced by the decision to authorize Claim Four for remand and further factual 

development in this proceeding. 

A. Legal Standard 
 
 591. “[T]he introduction of faulty evidence violates a petitioner’s due 

process right to a fundamentally fair trial.” Gimenez v. Ochoa, 821 F.3d 1136, 1143 

(9th Cir. 2016) (citing Estelle v. McGuire, 502 U.S. 62, 68-70 (1991)). Courts have 

found that a habeas applicant can establish a Fourteenth Amendment Due Process 

violation by alleging a conviction based on junk science generally, and a triad-only 

SBS theory specifically. See id. (recognizing that a due process claim based on 

faulty evidence “is essential in an age where forensics that were once considered 

 
60 Under Texas Code of Criminal Procedure Article 11.071 § 5(a)(1), a claim in a successor 

posture is remanded if “the current claims and issues have not been and could not have been 
presented previously in a timely initial application … because the factual or legal basis for the 
claim was unavailable on the date the applicant filed the previous application[.]” For the reasons 
set forth above, the medical community no longer accepts the triad as diagnostic of SBS/AHT, but 
this new consensus had not yet developed so as to serve as the factual predicate of a due process 
claim when Mr. Roberson’s initial or subsequent pro se state habeas petitions were filed in 2004 
and 2005. 
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unassailable are subject to serious doubt.”). The Ninth Circuit’s decision aligns with 

the Third Circuit’s Han Tak Lee v. Glunt, 667 F.3d 397, 407 (3d Cir. 2012) (holding 

that, if disproven, trial testimony based on unreliable science undermined 

fundamental fairness of petitioner’s entire trial, making a prima facie case for 

habeas relief on a due process claim); see also Lee v. Houtzdale SCI, 798 F.3d 159, 

162 (3d Cir. 2015); Dowling v. United States, 493 U.S. 342, 352- 53 (1990); 

McKinney v. Rees, 993 F.2d 1378, 1385 (9th Cir. 1993); Kealohapauole v. 

Shimoda, 800 F.2d 1463, 1465-66 (9th Cir. 1986).  

 592. As the Supreme Court has explained, the introduction of faulty 

evidence is unconstitutional when “its admission violates ‘fundamental conceptions 

of justice.’” Dowling, 493 U.S. at 352 (quoting United States v. Lovasco, 431 U.S. 

783, 790 (1977)). See also McGuire, 502 U.S. at 70 (considering whether admission 

of battered child syndrome evidence against defendant was a due process violation). 

 593. Because junk-science claims are a species of false-testimony claims, 

the false-testimony standard of prejudice applies. As explained above, under 

Chabot, 300 S.W.3d 768,61 Mr. Roberson must “prove by a preponderance of the 

 
61 Analogous to the Chabot holding is the line of Fifth Circuit cases holding that habeas 

relief is justified on due process grounds where erroneously admitted, prejudicial evidence was 
“material in the sense of a crucial, critical highly significant factor.”  See Porter v. Estelle, 709 
F.2d 944, 957 (5th Cir. 1983) (quoting Anderson v. Maggio, 555 F.2d 447, 451 (5th Cir. 1977)); 
see also Gonzales v. Thaler, No. 612-CV-15, 2013 WL 1789380 at *3 (5th Cir. 2013) (examining 
whether admission of scientifically flawed firearms testimony was so arbitrary as to render trial 
fundamentally unfair); Woods v. Estelle, 547 F.2d 269, 271 (5th Cir. 1977) (explaining that the 
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evidence that the error contributed to his conviction or punishment.” Id. at 771 

(internal quotation marks and citations omitted). See also Estrada v. State, 313 

S.W.3d 274, 287 (Tex. Crim. App. 2010) (due process violated where witness 

unintentionally provided “incorrect testimony”).  

B. The Court Finds and Concludes That Claim Four Is Meritorious. 
 

594. A conviction secured by way of discredited forensic science violates 

the right to due process if the scientific testimony “contributed to the conviction.” 

The SBS-triad hypothesis and the numerous errors related to the autopsy more than 

“contributed to the conviction.” As the Court found above, scientific and medical 

developments in the nineteen years since Mr. Roberson’s trial render the State’s 

medical evidence as to the cause of death not just flawed and unreliable but false. 

These flaws could not have been exposed to the jury through “vigorous cross-

examination,” as the SBS/AHT hypothesis was considered sound when Mr. 

Roberson was tried. See Gonzales v. Thaler, No. 612-CV-15, 2013 WL 1789380 at 

*3 (5th Cir. 2013) (quoting United States v. Berry, 624 F.3d 1031, 1040 (9th Cir. 

2010)). Additionally, Mr. Roberson did not have access to the CT scans of Nikki’s 

head that expose the basic falsity of Dr. Urban’s “multiple impact” theory until 2018. 

 
due process implications of erroneous evidence do not stem from state evidentiary rules, but from 
resultant “error was of such magnitude as to deny fundamental fairness…”). 
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595. Both the quality and quantity of the faulty evidence used to obtain Mr. 

Roberson’s conviction undermined his constitutional right to a fundamentally fair 

trial, denying him the due process guaranteed by the United States Constitution. 

Without the SBS/AHT testimony, the jury would not have convicted him. 

C. Conclusions as to Claim Four 
 
 596. “Finality of judgment is essential in criminal cases, but so is accuracy 

of the result—an accurate result that will stand the test of time and changes in 

scientific knowledge.” Robbins II, 560 S.W.3d at 161 (Newell, J., concurring). The 

Court concludes that, in this case, accuracy must override finality. 

 597. In light of all the findings of facts made above, the Court finds that the 

State’s use of the unreliable SBS/AHT hypothesis and the erroneous autopsy 

findings to convict Mr. Roberson violated fundamental conceptions of justice and 

undermined the integrity of the trial. SBS/AHT was the crux of the prosecution’s 

case, and the remaining evidence was decidedly weak and unreliable. Accordingly, 

the use of the unsound SBS/AHT hypothesis violated Mr. Roberson’s rights to due 

process as guaranteed by the United States and Texas Constitutions. 

 598. Accordingly, the Court concludes that Robert Roberson is entitled to 

habeas relief and should receive a new trial. 

 599. This Court recommends granting relief under Claim Four. 
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RECOMMENDATION THAT RELIEF BE GRANTED 

600. The Court has found sufficient facts to support granting relief under 

Articles 11.073 and 11.071(5)(a) of the Texas Code of Criminal Procedure and 

clearly established federal and state case law interpreting the United States 

Constitution. The Court therefore recommends that Applicant Robert Roberson be 

granted habeas corpus relief with respect to Claims One, Two, Three, and Four as 

set forth in his subsequent writ application.  

601. Specifically, the Court recommends that Applicant be granted a new 

trial because relevant scientific evidence, admissible under the Texas Rules of 

Evidence, is currently available that contradicts scientific evidence relied on by the 

State at trial to convict Mr. Roberson and currently available science was not 

available to be offered by Mr. Roberson at trial. Furthermore, the Court recommends 

that Applicant be granted a new trial because his conviction was secured by the 

State’s knowing or unknowing use of false or misleading testimony in violation of 

state law. See Ex parte Chabot, 300 S.W. 3d 768 (Tex. Crim. App. 2009). 

Additionally, the Court recommends that Applicant be granted a new trial because 

his conviction was obtained using unreliable forensic science and false testimony in 

violation of his right to Due Process under the United States Constitution. 
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602. Finally, the Court recommends that Applicant’s conviction and death 

sentence be vacated because of the new evidence demonstrating that he is Actually 

Innocent.
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ORDER 

 The Clerk is HEREBY ORDERED to prepare a Supplemental Clerk’s Record 
that includes all additional filings and orders in this cause (Trial Cause No. 26,162-
A, Writ Cause No. WR-63,081-03) and transmit the same to the Court of Criminal 
Appeals as provided by Texas Code of Criminal Procedure, Article 11.071 and 
Texas Rule of Appellate Procedure 73.4. 
 
 The Clerk is FURTHER ORDERED to transmit the Court Reporter’s Record 
of all habeas proceedings, including the record of the evidentiary hearing held in this 
cause on August 14, 2018, March 8, 2021, March 9, 2021, March 10, 2021 March 
11, 2021, March 12, 2021, March 15, 2021, March 16, 2021, March 17, 2021, and 
on January 24, 2022. It is anticipated that the complete Reporter’s Record will 
consist of 12 volumes of on-the-record proceedings. 
 
 The Clerk is FURTHER ORDERED to send a copy of this Order, including 
the foregoing Findings of Fact and Conclusions of Law adopted by this Court, to 
counsel of record for Applicant Robert Roberson and for the State of Texas. 
 
 By the following signature, the Court adopts the Applicant’s Proposed 
Findings of Fact and Conclusions of Law and this Order in this cause. The Clerk 
shall forward both to the Court of Criminal Appeals: 
 
 

______________________________ 
The Honorable Deborah Oakes Evans 

      Presiding Judge, 3rd District Court 
Anderson County, Texas 
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CERTIFICATE OF SERVICE 

 
I, the undersigned, declare and certify that I have served the foregoing on: 
 
Anderson County District Clerk    
(via electronic filing) 
 
Judge Deborah Oakes Evans 
(courtesy copy via email to csingletary@co.anderson.tx.us) 
 
Anderson County District Attorney’s Office 
(via email to amitchell@co.anderson.tx.us, sholden@co.anderson.tx.us) 
 
This certification is executed on January 24, 2022, at Austin, Texas. 
 
I declare under penalty of perjury that the foregoing is true and correct to the best of 
my knowledge. 
 
 

/s/ Gretchen S. Sween 
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IN THE COURT OF CRIMINAL APPEALS

OF TEXAS

NO. WR-63,081-03 

EX PARTE ROBERT LESLIE ROBERSON, III, Applicant

ON APPLICATION FOR POST-CONVICTION WRIT OF HABEAS CORPUS

AND MOTION TO STAY THE EXECUTION IN CAUSE NO. 26162

IN THE 3  JUDICIAL DISTRICT COURTRD

ANDERSON COUNTY

Per curiam .  MEYERS, J., would deny the stay and dismiss the application.

O R D E R

This is a subsequent application for a writ of habeas corpus filed pursuant to the

provisions of Texas Code of Criminal Procedure Article 11.071 § 5 and a motion to stay

applicant’s execution.1

In February 2003, a jury found applicant guilty of the offense of capital murder.  The

jury answered the special issues submitted pursuant to Article 37.071, and the trial court,

  Unless otherwise indicated all references to Articles refer to the Code of1

Criminal Procedure.
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accordingly, set applicant’s punishment at death.

This Court affirmed applicant’s conviction and sentence on direct appeal.  Roberson

v. State, No. AP-74,671 (Tex. Crim. App. June 20, 2007)(not designated for publication). 

This Court denied relief on applicant’s initial post-conviction application for a writ of habeas

corpus.  Ex parte Roberson, Nos. WR-63,081-01 and WR-63,081-02 (Tex. Crim. App. Sept.

16, 2009) (not designated for publication).  On the same day, the Court dismissed as a

subsequent application, a document titled “Notice of Desire to Raise Additional Habeas

Corpus Claims.”  Id. 

On June 8, 2016, applicant filed this application in the trial court.  In this application,

applicant asserts that (1) new scientific evidence establishes by a preponderance of the

evidence under Article 11.073 that applicant would not have been convicted; (2) “[b]ecause

the State relied on false, misleading, and scientifically invalid testimony,” applicant’s due

process rights were violated under Ex parte Chabot, 300 S.W.3d 768 (Tex. Crim. App.

2009), and Ex parte Chavez, 371 S.W.3d 200 (Tex. Crim. App. 2012); (3) applicant is

actually innocent of capital murder under Herrera v. Collins, 506 U.S. 390 (1993), and Ex

parte Elizondo, 947 S.W.2d 202 (Tex. Crim. App. 1996); and (4) applicant “is entitled to

habeas relief because his due process right to a fundamentally fair trial was violated by the

State’s introduction of false forensic science testimony that current science has exposed as

false.”

After reviewing applicant’s application, we find that his claims satisfy the
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requirements of Article 11.071 § 5.  Accordingly, we remand those claims to the trial court

for resolution.  Applicant’s motion to stay his execution is granted pending resolution of this

application.  Applicant’s motion for leave to file appendices 1, 2, and 4 under seal is also

granted.

IT IS SO ORDERED THIS THE 16  DAY OF JUNE, 2016.th

Do Not Publish 
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IN THE  
TEXAS COURT OF CRIMINAL APPEALS 

 
ORIGINATING IN 

3RD DISTRICT COURT, ANDERSON COUNTY, TEXAS 
____________________________ 
      )  Trial Cause No. 26,162-A 

EX PARTE      )  
ROBERT LESLIE ROBERSON III, ) Writ Cause No. WR-63,081-03,  

 APPLICANT   ) -04 
)  

____________________________  )  
 
SUGGESTION TO RECONSIDER ON COURT’S OWN INITIATIVE 

CONSIDERING NEW EXPRESSION OF LEGISLATIVE INTENT AND 
THE STATE’S CONCESSION IN MARKEDLY SIMILAR CASE THAT 

RELIEF UNDER ARTICLE 11.073 IS WARRANTED 
______________________________________________ 

 
 
Gretchen Sims Sween Callie Heller 
Counsel of Record Texas Bar No. 24101897 
Texas Bar No. 24041996 Western District of Oklahoma 
PO Box 5083 Federal Defender Office 
Austin, Texas 78763 Capital Habeas Unit 
(214) 557-5779 215 Dean A. McGee, Suite 707 
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gsweenlaw@gmail.com       Callie.Heller@fd.org 

(405) 609-5975 
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Pro Bono Counsel for Robert Leslie Roberson III1 
 

 

1 Mr. Roberson is also represented by Vanessa Potkin and Jane Pucher of The Innocence 
Project and Donald Salzman of Skadden, Arp, Meager, and Flom LLP, attorneys all in good 
standing in the jurisdictions where they are licensed to practice law.  
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OVERVIEW 

Applicant Robert Leslie Roberson III, through counsel, respectfully suggests 

that this Court reconsider, on its own initiative, its Orders denying relief in Ex parte 

Roberson, WR-63,081-03, 2023 WL 151908 (Tex. Crim. App. Jan. 11, 2023) and/or 

dismissing on procedural grounds the claims in Ex parte Roberson, WR-63,081-04, 

2024 WL 4143552 (Tex. Crim. App. Sept. 11, 2024). See TEX. R. APP. P. 79.2(d) 

(authorizing the Court to reconsider the denial of an 11.071 habeas corpus 

application “on its own initiative.”). This Court has recognized the advisability of 

reconsidering the denial of habeas relief because of intervening changes in the 

underlying facts or governing law. See, e.g., Ex parte Fierro, WR-17,425-03 & WR-

17,425-06, 2019 WL 6896993 (Tex. Crim. App. Dec. 18, 2019) (unpub.) (reopening 

-03 writ on Court’s own initiative and granting habeas relief); see also Ex parte 

Moreno, 245 S.W.3d 419, 422 (Tex. Crim. App. 2008).  

Mr. Roberson was convicted of causing the 2002 death of his two-year-old, 

chronically ill daughter, Nikki, in a 2003 trial in which the State relied on the 

“Shaken Baby Syndrome”2 hypothesis to establish that a crime had occurred. 

Experts who testified at trial told the jury that inflicted trauma/shaking was the only 

 

2 “Shaken Baby Syndrome” was also known as “Infant Whiplash Syndrome,” “Shaken 
Impact Syndrome,” and now “Abusive Head Trauma” or “AHT.” This last name change occurred 
in 2009, six years after Mr. Roberson’s trial, as concerns about the premises underlying the Shaken 
baby hypothesis became widespread. 
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possible cause of Nikki’s condition. Since Mr. Roberson’s trial, the scientific and 

medical understanding of the Shaken Baby hypothesis has changed significantly and 

the scientific principles that formed the basis of his conviction have entirely eroded. 

Over the years, the hypothesis has been revised and renamed “Abusive Head 

Trauma” (AHT) but remains the center of massive controversy. But even current 

AHT adherents concede that natural disease and accidental falls can cause the same 

conditions formerly attributed solely to abuse, and even they admit that those natural 

and accidental causes must be considered and excluded before abuse can be 

posited—none of which occurred in Mr. Roberson’s case. 

Mr. Roberson’s previous habeas proceedings—the -03 proceeding initiated in 

2016, when this Court stayed Mr. Roberson’s then imminent execution date, and the 

recent -04 proceeding just dismissed on September 11, 2024—both brought claims 

under Articles 11.071 and 11.073. In both applications, Mr. Roberson presented 

exactly the type of evidence called for by Article 11.073: evidence of a change in 

scientific understanding from the testimony used at trial to obtain the conviction. He 

showed that modern scientific understanding entirely discredits the expert opinions 

used to convict him, and he then adduced new evidence showing that his daughter 

Nikki died of a fatal pneumonia compounded by dangerous medications, now known 

to suppress breathing, prescribed days before her collapse.  
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The new cause-of-death evidence was not available to Mr. Roberson when his 

2016 application was filed. Some of the new evidence only became available to Mr. 

Roberson during a 2021 evidentiary hearing and up through recent months.  

After his -04 Application was dismissed without consideration of the merits, 

on September 17, 2024, a majority of at least 86 lawmakers serving in the Texas 

House of Representatives issued a letter to the Texas Board of Pardons and Paroles 

expressing strong support for Mr. Roberson and making statements relevant to the 

Texas law he has twice endeavored to rely on to obtain habeas relief: Texas Code of 

Criminal Procedure, Article 11.073. See Appendix, Exhibit 1.  

The 86 lawmakers describe Article 11.073 as “[o]ur first-in-the-nation law 

[that] provides Texas courts with a way to reexamine convictions that are 

inconsistent with modern scientific principles.” Id. But they lament that Texas courts 

have failed to apply the statute to fulfill the law’s intent in Mr. Roberson’s case in 

the face of an indisputable change in scientific understanding since his trial and new 

evidence that “provides a clear and plausible alternative medical diagnosis for . . . 

[the] actual cause” of Mr. Roberson’s daughter’s death: 

We have been dismayed to learn that this law has not been applied as 
intended and has not been a pathway to relief—or even a new trial—
for people like Mr. Roberson. In his case, significant scientific and 
medical evidence now shows that his daughter Nikki, who was 
chronically ill, died of a combination of natural and accidental causes, 
not the debunked shaken baby syndrome hypothesis the State used to 
convict Mr. Roberson. 
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* * * 
 

It appears that both the trial court and the Court of Criminal Appeals 
refused to acknowledge or engage with this voluminous new scientific 
evidence and instead simply denied Mr. Roberson a new trial. 
 

* * * 
 

Yet the courts have not honored the law’s intent, closing the pathway 
to relief the Legislature created.  

 
Id. 
 

Additionally, a habeas proceeding is pending in this Court involving a 

challenge to essentially identical Shaken Baby expert opinions from the same child 

abuse expert who testified for the State in Mr. Roberson’s trial: Ex parte Roark, WR-

56,380-03. After the district court issued adverse Findings of Fact and Conclusions 

of Law in Mr. Roberson’s -03 proceeding, the State in Ex parte Roark conceded that 

the markedly similar Shaken Baby testimony has since been discredited, conceded 

that the habeas applicant’s similar changed-science claim under Article 11.073 had 

been proven, and conceded that the habeas applicant should receive a new trial. 

While that favorable recommendation is now being considered by this Court, Mr. 

Roberson is facing imminent execution. 

This Court should reconsider its previous decisions (1) to deny relief on the 

merits of Mr. Roberson’s claims under Article 11.073 and/or (2) to dismiss, without 

considering the merits, of a subsequent Article 11.073 claim based on new evidence 

unavailable until years after the -03 proceeding was initiated. The new evidence of 
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legislative intent with respect to Article 11.073 and the need for uniform application 

of Texas law warrant reconsideration and, in the interim, a stay of Mr. Roberson’s 

pending execution. It would be an irreparable travesty if Mr. Roberson were 

executed and, soon thereafter, this Court were to recognize in Ex parte Roark that 

the same Shaken Baby hypothesis used to convict Mr. Roberson is not sound 

science.  

An Emergency Motion for Stay of Execution is filed along with this 

Suggestion to Reconsider. 

PROCEDURAL AND FACTUAL BACKGROUND 

I. PRE-TRIAL 

Even before the autopsy was performed on Mr. Roberson’s two-year-old 

daughter Nikki, he was arrested and charged with causing her death on February 1, 

2002, based on a “Shaken Baby” cause-of-injury diagnosis. What hospital staff did 

not know or investigate was that Nikki had been very ill that week; her father had 

taken her to multiple doctors. They did not investigate that she had been prescribed 

strong drugs, Phenergan and codeine, the latter given to her by a pediatrician on 

January 29, 2002, after measuring her temperature at 104.5 degrees. The night of 

January 30, 2002, Mr. Roberson picked Nikki up from her maternal grandparents’, 

at their insistence, around 10:00 PM. In the night, she sustained a short fall out of 
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bed. After her father comforted her, they both fell back asleep. When Mr. Roberson 

woke up a few hours later, he found her unresponsive with blue lips. 

He tried to revive her and then rushed her to the Palestine Regional hospital 

where staff initiated a Code Blue.  Soon thereafter, a nurse alerted the police that she 

suspected abuse. Various members of the hospital staff and lead detective Brian 

Wharton then pressed Robert to explain Nikki’s condition. Robert tried to explain 

Nikki’s collapse, reporting that she had been sick and describing her strange cry and 

apparent fall out of bed during the night, which he had not witnessed. APPX7. 

Hospital staff did not know that Robert had Autism and were suspicious of his flat 

affect, which they judged as reflecting a lack of emotion about his daughter’s 

condition. 41RR50-160.   

But based on the CAT scan of Nikki’s head, showing bleeding under the dura 

and brain swelling, the ER doctor discounted her recent illness and insisted that 

Nikki’s condition “did not result from a fall out of bed[,]” “[t]hat would basically be 

impossible[,]” “extremely implausible,” “very implausible,” “very unlikely.” 

42RR80-87. This opinion reflected the prevailing medical consensus at the time that, 

absent a major trauma event, like a car accident, intracranial bleeding and brain 

swelling must have been caused by abuse. 

A scan of Nikki lungs showed that hospital staff had not intubated her 

properly; the breathing tube had to be pulled out and reinserted. 41RR112; 
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6EHRR96-97. This process likely tore a frenulum inside Nikki’s mouth, an injury 

later noted for the first time during the autopsy. 8EHRR113; 6EHRR123-125. This 

intubation failure also meant that, although Nikki’s heart had been restarted at 9:50 

AM, she had not been getting any oxygen for over 20 minutes when the CAT 

scanned revealed the intubation failure.3 By the time she was hooked up to a 

breathing machine correctly, she had been deprived of oxygen far longer than 

necessary to cause brain death. 8EHRR62 (explaining brain death occurs after 10-

12 minutes of oxygen-deprivation). 

The “abuse” accusation was inflamed by a local nurse, who held herself out 

as a “Sexual Assault Nurse Examiner” (SANE), although she was not actually 

SANE-certified. 41RR141. She summoned the police to Nikki’s hospital room and 

then took it upon herself to perform a sexual assault exam on the comatose child. 

6EHRR105-06. This nurse then told colleagues and investigators that she saw signs 

of “anal tears,” an observation not corroborated by any other treating physician or 

the medical examiner. Nor was the nurse’s leap from purported “anal tears” to 

 

3 We note these facts not to push blame for this excruciating tragedy onto hospital staff. 
Just as the hospital personnel cannot be blamed for mistakes made in a Code Blue situation, Mr. 
Roberson, an inexperienced father with autism, should not be blamed for not knowing what to do 
when he woke up to find his beloved daughter blue and unresponsive. Yet that was what was done 
at trial. The hospital’s own records show that he got to the hospital in about 15 minutes after 
discovering Nikki but his stunned incomprehension was treated, like that of so many other parents, 
as “proof” of guilt. The fact that Nikki was already blue/cyanotic and not breathing when he 
discovered her in the morning means that her brain had likely shutdown such that no one, including 
medical personnel, could have reversed the situation. 
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“sexual abuse” ever substantiated by any evidence. APPX62; APPX6. Nikki had had 

diarrhea for over a week and been prescribed suppositories, which fully explains the 

condition of Nikki’s anal region. But at trial, the nurse doubled-down on her false 

accusation by incorrectly testifying that diarrhea would not cause the tender skin in 

a child’s anal region to crack or “tear.” 41RR127-28 

The afternoon of January 31, 2002, Nikki was transported to Children’s 

Medical Center in Dallas for further treatment. No record of what occurred during 

the 120-mile trip from Palestine to Dallas was preserved. But after Nikki arrived in 

Dallas, another set of CAT scans were made. In Dallas, Nikki was subjected to 

extensive treatments including having high doses of epinephrine, vasopressin, 

dopamine, and heparin pumped into her system to increase blood flow. It was also 

observed that she had a clotting disorder. A pressure monitor was surgically screwed 

into her skull to monitor the high pressure inside her head arising from the internal 

brain swelling and increased volume of subdural blood that could not enter her 

nonperfused brain. APPX11. 

The following day, February 1, 2002, Dr. Janet Squires, a pediatrician who 

served as a “REACH”4 consultant within Children’s Medical Center in Dallas, 

prepared an affidavit that was sent to law enforcement in Palestine. APPX11; 

 

4 “REACH” stands for “Referral and Evaluation of At Risk Children.” 42RR92. 
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42RR90. Dr. Squires’ medical opinion was that: “Massive rotational forces were the 

likely mechanism to cause this brain injury, and the pattern is indicative of a shaken 

impact syndrome,” which was another name then being used for the controversial 

“Shaken baby Syndrome” aka “SBS.” APPX103 (emphasis added); see also 

APPX66.  

Based on Dr. Squires’ opinion, Mr. Roberson was arrested. He was summarily 

stripped of his parent rights, excluded from all decisions affecting the end of his 

daughter’s life and the disposition of her body.. 

II. TRIAL 

Throughout jury selection, the State specifically discussed Shaken Baby 

Syndrome and invited potential jurors to consider just how “violent” the shaking 

would have to be to cause a child’s death. See, e.g., 7RR40; 7RR88-89; 8RR23-25; 

19RR20-21; 19RR66-67. The State also emphasized with each potential juror that 

the case involved a (baseless) charge that the child had been killed in the course of 

a sexual assault. See, e.g., 7RR25-27; 7RR67; 7RR75; 7RR127; 8RR10; 19RR22; 

19RR57.  

Defense counsel, contrary to Mr. Roberson’s assertions of his innocence, 

conceded that this was a Shaken Baby case and did not challenge the State’s theory 

regarding cause of death during any phase of trial. 
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In its Opening Statement, the State sounded the theme of violent shaking and 

noted that the jury would “hear from Janet Squires, the treating physician at the 

Children’s Medical Center” about her diagnosis of “massive brain injury” and her 

opinion that “the only reasonable explanation” for Nikki’s death was that she had 

been “the victim of child physical abuse consistent with the picture of what they call 

shaken impact syndrome.” 41RR53-55 (emphasis added). 

During trial, the State’s theme of violent shaking was developed at length 

through State’s expert Dr. Squires. This Q & A is but one example: 

Q. Okay. So let’s talk about that. When you saw her, she wasn’t going 
to live, and your diagnosis was massive brain injury and your only 
explanation was trauma. And medical findings is a picture of shaken 
impact syndrome. All right. It’s a pretty significant diagnosis, doctor. 
Can you explain to us then what shaken impact syndrome is? 

 
A. There’s a very well known, well described entity in children and it 
goes by several terms. Most of the lay public knows term shaken baby 
syndrome. And what, and if I may just for a minute, explain shaken 
baby. When one human being is much smaller than-- Let me say it this 
way. Children are uniquely at risk that if you take a child and you shake 
them, their head will go back and forth very forcefully and you know 
that you can cause major brain injury doing that. And one of the features 
is that you might not be able to see anything on the outside and have all 
these significant brain injury. And the reason babies are so prone to 
that, there’s lots of reasons, but mainly it’s because they’re so small 
compared to how big whoever it is shaking them. In addition, their 
heads are big compared to their bodies, their neck muscles are weak, 
and they don’t-- They’re not conscious enough to protect their neck. In 
addition their brains have higher water content. So for all those reasons, 
shaken baby has been a well described entity. Now, some people think 
that with shaken baby that the most part of the damage is that they’re 
often shaken and then thrown against something. And at the time when 
the head is moving back and forth very, very vigorously and then all 

504a



11 
 

of a sudden it stops against something; that at that moment is probably 
when a lot of the damage is being done because these shearing forces 
actually go through the brain itself. There are some experts that think 
that you cannot kill a child by just shaking alone, but you have to-- 
And they call it shaken impact. So the term is about the same. I will 
say that most, when I would consider most of the experts do think that 
shaking alone, if done vigorously, will kill a child, but most children 
are shaken and then thrown against something. And it’s in the whole 
context of the head being vigorously shaken back and forth and then 
slammed against-- It can be a mattress, so that maybe there’s no signs 
of trauma at all and yet as that head is moving and then suddenly stops, 
those shear forces go through it and cause tremendous damage to the 
brain, deep in the brain. 

 
…. 

 
Q. All right. And the items we talked about, the subdural hemorrhages, 
the retinal hemorrhages, and the brain swelling; what are they indicative 
of? 

 
A. Well, it is my opinion, my estimation after a consultation with all 
that there was some component of shaking that happened to explain 
all the deep brain injury out of proportion, I would say, to the injury to 
the skull and the back of the head. There had to have been something 
more than just impact. We see children fall out of windows and all sorts 
of things and we know what an impact injury looks like and when you 
see this much damage deep to the brain, then you see subdural blood. 
The reason subdural blood is so important is there are little blood 
vessels that go between the bone and the dura. And when you shake a 
baby those blood vessels break and you get blood over the top of the 
brain. So whenever we see lots of subdural blood, I don’t mean 
localized right under a fracture, but all over, usually that’s indicative of 
this shaking. And then the retinal hemorrhages are just further-- It’s 
one more thing that really lets you know that those eyes were being 
shaken and that the blood vessels broke. 

 
Q. And then you’ve got some additional findings there. As far as the 
onset of symptoms with a child that’s hurt this badly, is it a prolonged 
thing where it just develops hours and hours or how does that happen? 
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A. It’s a spectrum. Some shaken babies are very mild and people might 
not even realize it. Other children, if you shake them hard enough and 
you hurt them bad enough, they stop breathing immediately. So 
anything in-between. It is my assessment in this child that after the 
event that caused all this deep brain injury she would not have been 
normal. And any reasonable person would know that she wasn’t 
normal. However, she could live for several hours and might not totally 
stop breathing long enough-- She certainly could live for hours after the 
event, but she would never have talked, walked, and been thought to be 
normal by anybody. 

 
42RR105-109 (emphasis added). 

Notably, Dr. Squires, unlike the medical examiner, at least looked at one set 

of CAT scans taken of Nikki’s head; she saw no evidence of multiple impacts and 

described the single impact site on the back of Nikki’s head as minor, which may 

have “happened at a different time.” See id. Thus, Dr. Squires concluded that violent 

shaking had likely caused the triad of internal head conditions (subdural blood, brain 

swelling, and retinal hemorrhage) that in turn were said to explain Nikki’s death.  

Defense counsel put on no causation expert, offered the jury no alternative 

explanation for Nikki’s tragic death, and did not try to raise doubt about the opinions 

of any of the State’s experts other than Nurse Sims. 

The theme of violent shaking in combination with “impacts” was sounded 

repeatedly during the State’s Closing Arguments, starting with a reminder that the 

defense had conceded that “this is a shaken baby case,” thus, the jury was told, 

Nikki’s death was “not accidental” and “[t]he story given by Mr. Roberson in his 

confession” describing only knowing about a fall out of bed was “not truthful.” 
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46RR15. Counsel for the State at trial painted a picture of an imagined violent assault 

on Nikki, relying repeatedly on the testimony from the State’s experts and the 

“science” they had provided to support the State’s theory of guilt, e.g.: 

 “You heard from Dr. Squires in Dallas, Director of General Pediatrics at 
Children’s Medical Center. And you heard her testimony that these were 
inflicted injuries consistent with not just shaken baby syndrome, this is not 
a child that was just shaken out of frustration, but shaken impact syndrome. 
This is a child that not only was shaken, but was beaten about the head. 
Child abuse, she ruled. You heard from Dr. Urban, the Medical Examiner. 
Not just shaken, but blunt force injuries to Nikki, received multiple blows 
to the head. Multiple blows to the head. Not just, ‘I lost it,’ you know, ‘Please 
be quiet.’ Sits her gently on the bed. But we’re talking shaking and beating is 
what Nikki sustained.” 46RR26. 

 
 “Did he shake her? And you heard what that would do to her. It’s like turning 

off a light switch. Shake and it scrambles the brain and they’re rendered 
in a state of unconsciousness and you heard they will never be the same 
again. So does he throw her down again and start punching her? Or do we 
want to believe the other one? Maybe he punched her for a few times first and 
she wouldn’t quit crying so he then he picked her up and shook her. Then she 
stopped crying.” 46RR62. 

 
The State continued to refer to Nurse Sims and her outrageous sexual assault 

“findings,” even after dropping the specific count in the indictment alleging sexual 

assault. See, e.g., 46RR21, 53-54, 56, 58-61. 

The cause-of-death opinions of Dr. Squires and Dr. Urban and testimony 

from other medical personnel dismissing the notion that a short fall or Nikki’s 

recent or long-term illnesses were relevant to explaining Nikki’s condition led to 

Mr. Roberson’s conviction for capital murder. 46RR74-75. The punishment-phase 

began the next day. 47RR. The punishment-phase ended with the jurors answering 
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the special issues such that Mr. Roberson was, on February 14, 2003, sentenced to 

death. 49RR. 

III. INITIAL APPEALS 

The same defense lawyer who had conceded that this was a Shaken Baby case 

and ignored his client’s insistence on his innocence was appointed for Mr. 

Roberson’s direct appeal, over his objection. On June 20, 2007, this Court affirmed 

Mr. Roberson’s conviction and death sentence in an opinion that described at length 

the SBS causation trial testimony as evidence sufficient to sustain both the guilt- and 

punishment-phase verdicts. Roberson v. State, No. AP-74,671 (Tex. Crim. App. June 

20, 2007) (unpub.). 

Meanwhile, a lawyer recommended by the local defense lawyer pursued an 

initial state habeas application, which did not include any claims challenging the 

Shaken Baby hypothesis. The habeas court recommended denying habeas relief 

without holding an evidentiary hearing, and this Court later denied all relief 

requested in the initial habeas application and dismissed a 2005 pro se filing as an 

unauthorized successive application. Ex parte Roberson, Nos. WR-63,081-01, WR-

63,081-02, 2009 WL 2959738 (Tex. Crim. App. Sept. 6, 2009) (unpublished). State 

habeas counsel, contrary to standard practice and over Mr. Roberson’s objection, 

was allowed to continue representing Mr. Roberson, and did so in an unsuccessful 
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federal habeas proceeding, in which the Shaken Baby hypothesis was never 

challenged. 

IV. THE -03 PROCEEDING 

In 2016, an execution date was set. Thereafter, Mr. Roberson finally obtained 

new counsel, who initiated the -03 proceeding. The new habeas claims focused on 

intervening changes in the scientific understanding of Shaken Baby, which had, in 

the interim, been renamed as a more amorphous umbrella term “Abusive Head 

Trauma” (AHT). 4EHRR124. The habeas application expressly relied on Article 

11.073, enacted to address convictions based on subsequently discredited or changed 

scientific understanding. Four claims were raised: (1) that new scientific evidence 

established by a preponderance of the evidence that Applicant would not have been 

convicted; (2) that the State’s reliance on false, misleading, and scientifically invalid 

testimony had deprived Applicant of the right to due process under state law; (3) that 

Applicant was entitled to habeas relief because he is actually innocent; and (4) that 

Applicant was entitled to habeas relief because his federal right to due process and 

a fair trial were violated by the State’s introduction of forensic science testimony 

that current science has exposed as false. The application, supported by several 

volumes of evidentiary proffers, was submitted to this Court, along with a motion 

seeking to stay the then-pending execution.  

On June 16, 2016, mere days before Mr. Roberson’s scheduled execution date, 
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this Court granted the motion to stay the execution and entered an order remanding 

all claims “to the trial court for resolution.” Ex parte Roberson, WR-63,081-03, 2016 

WL 3543332 (Tex. Crim. App. June 16, 2016). 

Long after the deadline, the State filed an Answer, attaching one item: an 

affidavit from Dr. Urban, the medical examiner who had performed Nikki’s autopsy 

in February 2002, and testified for the State at trial in February 2003. APPX12; 

APPX19. In the affidavit, Dr. Urban denied, contrary to the trial record, that she had 

opined that “shaking” was a cause of Nikki’s death; she instead proffered a view that 

the subdural blood she had seen during the autopsy amounted to evidence of 

“multiple impact sites.” APPX100; but see 43RR75-86 (Dr. Urban’s extensive trial 

testimony about “shaking”). 

In an initial hearing following the remand, the habeas court decided, over the 

State’s objection, to permit an evidentiary hearing before resolving Mr. Roberson’s 

claims. After several intervening events, the evidentiary hearing was scheduled to 

commence on August 14, 2018. 

In preparing for the evidentiary hearing, Mr. Roberson’s counsel sought to 

find three missing sets of CAT scans that had been taken of Nikki, including the two 
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taken at the time of her last hospitalizations.5  After failing to find any CAT scans in 

the State’s file, a discovery motion was filed on Mr. Roberson’s behalf, and was 

presented on August 14, 2018. Afterwards, State’s counsel put on the record that 

they had found no additional materials relevant to this case. 2EHRR18-20. 

Later that same morning, it was put on the record that the new District Clerk 

had informed the habeas court and the parties that additional materials, previously 

unproduced to Mr. Roberson, had been found in a locked room in the courthouse 

basement. Among those additional materials were large envelopes that appeared to 

contain the original x-rays from some of the CAT scans that had long been missing. 

In light of this newly discovered, material evidence, Mr. Roberson made a motion 

to continue the evidentiary hearing, which was joined by the State. The habeas court 

granted the motion and agreed to adjourn so the CAT scans could be copied, 

produced to the parties, who could then pursue further due diligence. 2EHRR85-87.  

While waiting to obtain copies of the long-suppressed CAT scans, on-going 

efforts to obtain relevant information from the medical examiner’s office at 

Southwestern Institute of Forensic Sciences (SWIFS) continued, particularly in light 

of advances in scientific understanding since the -03 proceeding commenced, 

 

5 When contacted directly, Palestine Regional Medical Center, which took two of the three 
sets of head scans, reported that these images had been “destroyed.” Children’s Medical Center of 
Dallas, which took the third set, was also unable to locate the images. 
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including recent research conducted by neuropathologist Dr. Roland Auer6 that 

suggested Nikki’s condition may have been caused by, or related to, the unexplained 

respiratory illness she had at the time of her death, not any trauma. 8EHRR13. 

Nikki’s illness was not identified or addressed during the autopsy and was dismissed 

at trial as irrelevant.  

Although a motion was granted directing SWIFS to prepare and ship slides of 

lung tissue to Dr. Auer’s laboratory for testing, SWIFS thereafter disclosed that, 

pursuant to its “histology block policy,” all of the biological materials collected 

during Nikki’s autopsy had been destroyed after ten years (i.e., circa 2012). 

8EHRR170. 

After pandemic-related delays, the evidentiary hearing resumed on March 8, 

2021. 3EHRR-10EHRR. Among the numerous exhibits admitted into evidence and 

provided as demonstratives, were the original and digitized copies of the CAT head 

scans of Nikki Curtis that had been found on August 14, 2018, in the courthouse 

basement. APPX70; 3EHRR9-10. Although these CAT scans were admitted into 

evidence, had been interpreted by a radiologist whose report was relied on by 

 

6 Dr. Roland Auer is a medical doctor, certified in neuropathology by boards in both the 
United States and Canada. He is also a research scientist with a Ph.D. in medical science. He is 
employed full time as a professor at the Royal University Hospital in the Department of Pathology 
and Laboratory Medicine at the University of Saskatchewan, where he teaches courses in clinical 
neuropathology to medical residents and medical students. He has special expertise in head trauma 
and hypoxia and was spent over 30 years performing autopsies and conducting research in 
laboratories. 8EHRR11-12. 
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multiple experts, and are exculpatory, they are not mentioned in the Findings of Fact 

and Conclusions of Law (FFCL) the habeas court ultimately entered. 

The habeas applicant’s proposed FFCL summarizing the key evidence in the 

new 13-volume record was 302-pages long. Appendix, Exhibit 2. The State’s 

proposal was 17-pages long. The State’s proposed FFCL did not discuss the new 

evidence amassed during the 9-day court proceeding showing how the core tenets of 

SBS had changed and that supported the conclusion that Nikki had died of accidental 

and natural causes. The State’s proposed FFCL relied primarily on the 2003 trial 

while misrepresenting the few components of the new evidentiary record that it 

cited. For instance, the State took the position that its trial causation theory had not 

been SBS. At the same time, the State insisted that the scientific view of SBS has 

not changed since 2003 because SBS “is still a recognized diagnosis in the medical 

field.” See id. at (unnumbered) 3.7   

Soon thereafter, the habeas judge followed suit, finding that SBS is “still an 

accepted mechanic [sic] of death” and, on that basis, recommending that habeas 

 

7 To support this assertion, the State cited testimony of Drs. Ophoven and Monson that does 
not support the State’s position. The citation to Dr. Ophoven’s testimony shows she acknowledged 
that SBS/AHT is still a diagnosis in the context of explaining that “child abuse experts,” who have 
long championed the diagnosis’s legitimacy, have resisted evidence-based science and attacked as 
“child-abuse deniers” “a significantly greater cohort of mainly forensic pathologists” who have 
grave concerns about the SBS presumptions. 4EHRR67. Likewise, the citation to Dr. Monson’s 
testimony shows that, when asked on cross to admit that SBS/AHT is still “an accepted mechanic 
[sic] of death,” he replied: “It is, but it’s still never been shown to be an actual phenomenon.” 
5EHRR122.  
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relief be denied. The habeas judge’s FFCL largely tracked the State’s proposal, 

including its typographical and grammatical errors. A motion was filed urging this 

Court to deny deference to the lower court, documenting the extraordinary 

inconsistencies and omissions in the FFCL that ignored entire categories of new 

evidence, including the evidence of actual innocence. But on January 11, 2023, this 

Court issued an unsigned opinion, summarily denying relief by “adopt[ing] the 

court’s findings of fact and conclusions of law.” Ex parte Roberson, WR-63,081-03, 

2023 WL 151908 (Tex. Crim. App. Jan. 11, 2023) (unpub.). 

V. The -04 Proceeding 

 On August 1, 2024, a new habeas application was filed, raising five new 

claims including a new changed-science claim under Article 11.073. The -04 

application was supported by new medical and scientific evidence showing that Mr. 

Roberson’s two-year-old daughter, Nikki, died of severe viral and bacterial 

pneumonia that had progressed to sepsis and then septic shock.  

The -04 Application also demonstrated that, all across the country, courts were 

exonerating convicted parents and caregivers or recommending new trials based on 

the recognition that the Shaken Baby hypothesis has been discredited by 

contemporary scientific inquiry. The new, previously unavailable evidence included 

correlated medical opinions from an array of doctors with different specialties, 

including from: 
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 Green, an expert in lung pathology with over 46 years of experience. He 
recently reviewed Nikki’s medical history and her lung tissue under a 
microscope. His detailed report explains that two different types of pneumonia 
– a viral and bacterial infection – were ravishing Nikki’s lungs and caused her 
death. Dr. Green’s detailed analysis shows that Nikki’s pneumonia started 
many days or weeks before her final hospitalization. His report also 
thoroughly rebuts the State’s suggestion that any damage to her lungs can be 
explained by the mere fact that she was on a ventilator during her final 
hospitalizations. (-04 Application at pp. 3-4, 63-69, Exhibit 5.) 
 

 Bora, an expert in medical toxicology and emergency room medicine. He has 
concluded that a post-mortem toxicology report shows that Nikki had 
dangerously high levels of promethazine (brand name Phenergan) in her 
system, prescribed by two different doctors on two consecutive days. 
Promethazine is a drug no longer prescribed to children Nikki’s age and in her 
condition because it impairs their ability to breathe and can be fatal. Dr. Bora 
has concluded that this drug exacerbated Nikki’s breathing problems and 
likely hastened her death from pneumonia and sepsis, then septic shock. (-04 
Application at pp. 4, 70-74, Exhibit 7.) 
 

 Dr. Julie Mack, an expert in pediatric radiology. She has concluded that the 
initial CAT scans of Nikki’s head show only a single minor impact site on her 
head. Dr. Mack reviewed CAT scans discovered in the courthouse basement 
in 2018—on the day that the convicting court’s evidentiary hearing was 
supposed to begin. These scans had been lost for 15 years. As interpreted by 
the only type of expert qualified to read them, the scans corroborate Mr. 
Roberson’s statement at the hospital that Nikki had fallen out of bed and 
possibly hit her head. Dr. Mack has also reviewed chest x-rays of Nikki, some 
produced to Mr. Roberson’s counsel only in 2018 and others only in 2024. 
Dr. Mack has concluded that these chest x-rays corroborate Dr. Green’s 
conclusion that Nikki died of a fatal lung infection (pneumonia). (Application 
at pp. 5-6, 59-63, Exhibit 6.) 

 

In addition to new, correlated medical opinions that were not previously 

available because it took years of litigation to uncover critical medical records, the -

04 Application also outlined yet more intervening changes in the relevant science 
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since 2016, when the -03 Application was filed. Many scholarly articles were 

attached to the -04 Application as exhibits, demonstrating significant changes in 

scientific understanding.  

However, on September 11, 2024, this Court dismissed the subsequent habeas 

application, stating: “We have reviewed the application and find that the allegations 

do not satisfy the requirements of Article 11.071, Section 5. See Tex. Code Crim. 

Proc. art. 37.071, § 5(a). Accordingly, we dismiss the application as an abuse of the 

writ without reviewing the merits of the claims raised. See id. art. 37.071, § 5(c). We 

deny the motion to stay Applicant’s execution.”8  

Since the -04 application was dismissed, a bipartisan group of elected 

Representatives submitted a letter to the Board and Governor urging relief for Mr. 

Roberson and espousing the belief that Article 11.073 was not properly applied in 

his case. That letter is compelling new evidence of the legislative intent underlying 

Article 11.073.  See Appendix, Exhibit 1. 

REASONS TO RECONSIDER 

I. RECONSIDERATION IS WARRANTED BECAUSE TEXAS LAWMAKERS 
HAVE RECENTLY EXPRESSED CONCERNS THAT THE LEGISLATIVE 
INTENT UNDERLYING ARTICLE 11.073 HAS NOT BEEN APPLIED IN THIS 
CASE. 

 

 

8 Confusingly, “Article 37.071” is a statute that deals only with death-penalty trials—and 
there is no section 5 in that statute; it only goes to section 2. 
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A significant number of Texas lawmakers have spoken out about a disconnect 

between Article 11.073—a trailblazing law unanimously enacted ten years ago—

and its application in Mr. Roberson’s case. See Appendix, Exhibit 1. Texas law 

itself emphasizes that all indications of legislative intent need to be heeded in 

applying a law in a given case. 

A. Courts’ Application of Texas Law Must Reflect Legislative Intent. 

In Texas, as in all common law jurisdictions, the interpretation of law by 

courts is to be consistent with the legislative intent underlying that law. See, e.g., 

TEX. GOV. CODE sec. 312.005 (“In interpreting a statute, a court shall diligently 

attempt to ascertain legislative intent and shall consider at all times the old law, the 

evil, and the remedy.”) (emphasis added). 

Texas law includes a “Code of Construction” in the Texas Government Code, 

directing courts to a non-exhaustive list of factors courts may consider in interpreting 

Texas statutory law so as to honor legislative intent. See TEX. GOV. CODE sec. 

311.023.  The list of factors includes: 

(1)  object sought to be attained; 
 
(2)  circumstances under which the statute was enacted; 
 
(3)  legislative history; 
 
(4)  common law or former statutory provisions, including laws on the 
same or similar subjects; 
 
(5)  consequences of a particular construction; 
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(6)  administrative construction of the statute;  and 
 
(7)  title (caption), preamble, and emergency provision. 

 

Id. 

Additionally, Texas’s Code of Construction gives specific directives for the 

“Construction of Statute or Rule Involving Criminal Offense or Penalty.” See id., 

sec. 311.035. This provision requires “a statute or rule that creates or defines a 

criminal offense or penalty shall be construed in favor of the actor if any part of the 

statute or rule is ambiguous on its face or as applied to the case[.]” Id., sec. 

311.035(b).  Likewise, the Government Code directs that Texas statutes “shall be 

liberally construed to achieve their purpose and to promote justice.” Id., sec. 

312.006(a). 

In light of the directives in Texas law regarding ascertaining and applying 

legislative intent, and in light of the Texas lawmakers’ recent expression of 

legislative intent in enacting Article 11.073, this Court should reconsider its decision 

denying habeas relief under Article 11.073 in the -03 proceeding and/or its decision 

dismissing the -04 claims, including a new Article 11.073 claim based on yet more 

new evidence, without consideration of the merits. 
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B. Article 11.073 Was Enacted to Address Cases Just Like This One. 

The plain language of Article 11.073 requires that a habeas applicant adduce 

“scientific evidence”9 that “(1) was not available to be offered by a convicted person 

at the convicted person’s trial; or (2) contradicts scientific evidence relied on by the 

state at trial.” TEX. CODE CRIM. PROC. art. 11.073(a) (emphasis added). Article 

11.073 does not require that evidence be adduced of a phenomenon that did not exist 

at the time of trial.10 Article 11.073 requires only evidence of a change in scientific 

understanding from the testimony used at trial to obtain the conviction. Mr. 

Roberson adduced substantial, uncontroverted evidence of a change in the scientific 

understanding of the Shaken Baby hypothesis that was used to obtain his conviction. 

See section C, below. 

Article 11.073 incorporates a broad understanding of “new science” that even 

encompasses the change in the understanding of a single scientist—as illustrated by 

the Texas Legislature’s passage of Article 11.073 in response to Ex Parte Robbins, 

360 S.W.3d 446 (Tex. Crim. App. 2011) (Robbins I). In Robbins I, Judge Cochran, 

in a dissenting opinion, captured the need to address an inevitable “disconnect 

 

9 There was no dispute that Mr. Roberson adduced “scientific evidence” in the form of 
expert testimony from highly qualified experts and copious scientific articles and treatises 
(although the State objected to admission of those articles on indefensible “hearsay” grounds). 

10 For instance, counsel for the State, in the -03 proceeding, argued that evidence of Nikki’s 
pneumonia should not be considered as evidence relevant to the Article 11.073 claim because 
“pneumonia” is not a new disease. Yet there was no mention of “pneumonia” in the autopsy report, 
medical records, or trial transcripts—because it was not then diagnosed. 
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between the worlds of science and of law,” a need that spurred lawmakers to pass 

Article 11.073: 

Science is constantly evolving by testing and modifying its prior 
theories, knowledge, and “truths.” It is a hallmark of the scientific 
method to challenge the status quo and to operate in an unbiased 
environment that encourages healthy skepticism, guards against 
unconscious bias, and acknowledges uncertainty and error. The legal 
system, on the other hand, “embraces the adversary process to achieve 
‘truth,’ for the ultimate purpose of attaining an authoritative, final, just, 
and socially acceptable resolution of disputes.” The judicial system 
normally accepts that “opinions grounded in science carry their own 
tests for reliability and usefulness, thus inspiring special confidence in 
judgments based on them.” This disconnect between changing science 
and reliable verdicts that can stand the test of time has grown in recent 
years as the speed with which new science and revised scientific 
methodologies debunk what had formerly been thought of as reliable 
forensic science has increased. The potential problem of relying on 
today’s science in a criminal trial (especially to determine an essential 
element such as criminal causation or the identity of the perpetrator) is 
that tomorrow’s science sometimes changes and, based upon that 
changed science, the former verdict may look inaccurate, if not 
downright ludicrous. But the convicted person is still imprisoned. 
Given the facts viewed in the fullness of time, today’s public may 
reasonably perceive that the criminal justice system is sometimes unjust 
and inaccurate. Finality of judgment is essential in criminal cases, but 
so is accuracy of the result—an accurate result that will stand the test 
of time and changes in scientific knowledge. 

 
Id. at 469–70 (Cochran, J., dissenting) (internal citations omitted). That is, Article 

11.073 implicitly recognizes that scientific consensus—especially in the forensic 

context—does not change overnight and thus become “available” the moment one 

trailblazing scientist starts to challenge the status quo. See, e.g., National Institute of 

Justice, The Slow but Steady March Towards a More Reliable Forensic Science, 
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Dec. 7, 2022 (describing slow progress in the field of forensic science attributable 

largely to (1) resistance to change in the forensics community as a whole and (2) the 

time it takes for the broader scientific community to fully understand the field).11  

Indeed, the Supreme Court’s seminal case on scientific expertise explains: 

“Science is not an encyclopedic body of knowledge about the universe. Instead, it 

represents a process for proposing and refining theoretical explanations about the 

world that are subject to further testing and refinement.” Daubert v. Merrell Dow 

Pharm., Inc., 509 U.S. 579, 590 (1993) (quoting Brief for American Association for 

the Advancement of Science et al. as Amici Curiae 7–8).  

This Court well knows, for instance, that the “controversy” around forensic 

bitemark analysis (aka “odontology”) gradually evolved from being a subject of 

debate to now being universally recognized by the scientific community as 

inherently unreliable. See Ex parte Chaney, 563 S.W.3d 239, 260 (Tex. Crim. App. 

2018) (recognizing that the body of scientific knowledge underlying the field of 

bitemark comparisons had evolved since trial, not changed overnight); see also M. 

Chris Fabricant, JUNK SCIENCE AND THE AMERICAN CRIMINAL JUSTICE SYSTEM 

(Akashic Books 2022). 

 

11 Available at nij.ojp.gov: https://nij.ojp.gov/topics/articles/slow-steady-march-towards-
more-reliable-forensic-science. 
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Also, “[b]y enacting Article 11.073 without any express limitation on what 

constitutes ‘scientific knowledge,’ the Legislature tipped the scales in favor of 

accuracy perhaps at the expense of finality.” Ex parte Robbins, 560 S.W.3d 130, 161 

(Tex. Crim. App. 2016) (Newell, J., concurring) (“Robbins III”). See also Ex parte 

Robbins, 478 S.W.3d 678, 704 (Tex. Crim. App. 2014) (Robbins II) (Cochran, J, 

concurring) (noting “the Texas Legislature also chose accuracy over finality by 

enacting Article 11.073.”). 

C. Mr. Roberson Easily Satisfied the Elements of Article 11.073 

In the -03 proceeding, Mr. Roberson more than carried his burden of 

establishing all elements of Article 11.073—including showing how the Shaken 

Baby hypothesis, used to argue that a crime had been committed, was material and 

thus, by a preponderance of the evidence, without the State’s cause-of-death theory, 

no reasonable jury would have convicted him.  Robbins II, 478 S.W.3d 692 (finding 

11.073(b)(2) satisfied where the medical examiner’s discredited testimony was the 

only evidence that conclusively established cause of death and the State “also 

emphasized her testimony in its closing statement”); Ex parte Steven Mark Chaney, 

563 S.W.3d 239 (Tex. Crim. App. 2018) (relief granted under Art. 11.073 based on 

invalidated bitemark evidence where the State’s case would have been “incredibly 

weakened” had the new scientific evidence been presented at trial, where the 

prosecution had emphasized the bitemark evidence in its closing argument, and 
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where, during a motion for new trial hearing, one juror testified that the bitemark 

evidence was “what did it for her”).   

During Mr. Roberson’s -03 proceeding, copious new evidence was adduced 

about scientific advancements that debunked the State’s Shaken Baby trial cause-of-

death hypothesis as well as new expert opinions that a homicide had not occurred. 

Experts also testified about Nikki’s undiagnosed interstitial viral pneumonia and the 

dangerous level of respiratory-suppressing prescription drugs in her system at the 

time of her death, circumstances that likely explained why she ceased breathing at 

some point after the short fall from bed reported by her father and verified by long-

lost CAT scans. 

 The habeas court heard new, unrebutted scientific evidence that many 
phenomena can cause the triad, and thus a differential diagnosis is 
essential. 

 
Experts explained the change in scientific understanding since 2003 when 

virtually all physicians and pathologists believed that, absent evidence of a high-

speed car crash or similar event, seeing the triad was sufficient to assume that a child 

had been shaken and thus had sustained an intentionally inflicted head injury. 

4EHRR23; 8EHRR129. It is now recognized that the triad is not specific to trauma, 

let alone inflicted trauma. 3EHRR49; APPX35C; APPX1; APPX2. Many naturally 

occurring conditions can cause the triad, 3EHRR48-49; APPX34B; APPX1, and 

studies have demonstrated that each component of the triad is associated with 
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hypoxia (oxygen deprivation). APPXC; 8EHRR16. Evidence was adduced that, by 

2009, even the American Academy of Pediatrics, the chief proponent of SBS, had 

acknowledged that doctors must perform a “differential diagnosis” to rule out other 

medical conditions, by then associated with the same triad.      

Because the triad cannot legitimately be seen as diagnostic of abuse, forensic 

ethics now demands a “differential diagnosis,” whereby all relevant circumstances 

and conditions are identified and all other potential causes ruled out before inflicted 

injury is posited. 4EHRR72-73. 

 The habeas court heard new, unrebutted scientific evidence that shaking 
would cause neck injuries not subdural bleeding. 

 
Dr. Ken Monson, a biomechanical engineering professor at the University of 

Utah who studies head injuries and directs the “Head Injury and Vessel 

Biomechanics Laboratory,” described studies in his field on the injury-potential of 

shaking. 5EHRR83-89. He attested that it is “literally impossible” to cause subdural 

bleeding through shaking and no study has demonstrated that shaking can produce 

any internal head injuries. 5EHRR98-131. He and other experts explained that there 

is no scientific basis to support the hypothesis that violent shaking can “shear” an 

infant’s brain cells or cause the triad. 3EHRR45-46; 4EHRR37, 142, 146. When 

asked about Dr. Urban’s trial testimony stating that Nikki’s neck was not injured 

because it was “protected,” Dr. Monson testified “It just doesn’t make sense.” 

5EHRR101. As he explained, any head acceleration generated by shaking would be 
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generated by force in the neck specifically; thus, the neck is not protected during 

shaking. 5EHRR102. He found it significant that Nikki had no neck injuries of any 

kind. 5EHRR101. Dr. Monson concluded that it was “very unlikely” that shaking 

caused any aspect of Nikki’s condition. 5EHRR99. 

 The habeas court heard new, unrebutted scientific evidence that children 
can experience a lucid interval of hours or even days before subdural 
bleeding causes a collapse. 

 
New evidence was adduced that hypoxia, which can be brought on by many 

things, can trigger a cascade of events that eventually—after a lucid period of hours 

or even days—produces the triad. 3EHRR32-33, 49; 8EHRR82. Dr. Monson 

discussed a video, played during his testimony, showing a little girl, precisely 

Nikki’s age, accidentally fall from a small playscape onto concrete covered by carpet 

while a relative happened to be filming. The child remained lucid but ended up dying 

a day later; an autopsy revealed that she had the triad. 5EHRR28-32. Dr. Monson’s 

unrebutted testimony established that trial testimony denying any possibility of a 

“lucid interval” was false, thus undercutting the corresponding assumption that 

Robert must have caused Nikki’s condition because he was with her when she 

collapsed. 

 The habeas court heard new, unrebutted scientific evidence that short 
falls can produce serious, even fatal injuries. 
 
Multiple experts testified that, in 2003, only a few outliers in the medical 

community were considering whether a short fall with a head impact could seriously 
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injure a child. A forensic pathologist, Dr. John Plunkett, had published a paper, Fatal 

Pediatric Head Injuries Caused by Short-Distance Falls, challenging this key 

component of Shaken Baby cases; the paper identified 18 cases of child fatalities in 

the Consumer Product Safety Commission’s database that had been classified as 

short-fall accidents and thus verified that short falls can, under some circumstances, 

be fatal. 4EHRR25-26; APPX24. But Dr. Plunkett and his research were summarily 

dismissed by the larger medical community for years. APPX3; 5EHRR29-30. 

Dr. Monson’s unrebutted testimony described the biomechanical research that 

ultimately validated Dr. Plunkett’s findings. APPX3; 5EHRR27-105, 104-105. 

Evidence was adduced of contemporary scientific studies, demonstrating that short 

falls can cause the exact kind of impact and internal bleeding observed in Nikki when 

she first arrived at the hospital (as seen in the CAT scans taken of her head). 

5EHRR215-16, 140-143; APPX141. Dr. Monson observed that the trial testimony 

stating that a short fall could not have caused a condition like Nikki’s was false. 

5EHRR27-28, 104-05. 

 The habeas court heard new, unrebutted scientific evidence that no sound 
science supports the Shaken Baby hypothesis used to convict Robert. 
 
Expert testimony, based on substantial new science, was adduced debunking 

all core tenets of the Shaken Baby hypothesis. Experts explained the significance of 

the first “meta-study” of studies purportedly supporting the SBS hypothesis, 
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published by an agency of the Swedish government in 2016.12 4EHRR51-52; 

8EHRR35-38. The meta-study identified significant defects in the literature 

endorsing SBS as a causation theory. APPX34D.13 It found no high-quality articles 

or scientific studies supporting the SBS hypothesis or any meeting the criteria for 

sound science. 4EHRR52-53. An appendix to the study highlighted the absence of 

any uniform diagnostic criteria for SBS, unlike other medical conditions. 4EHRR53-

54. The meta-study also noted the “circular” reasoning at the heart of the SBS 

phenomenon—which assumes that the presence of subdural bleeding, brain 

swelling, and retinal hemorrhages proves that violent shaking and thus abuse 

occurred, so whenever these conditions are observed, abuse can be assumed. 

4EHRR54-55; 8EHRR35.  

The Swedish meta-study is but one example of the new evidence adduced to 

show the lack of evidence-based support for the hypothesis that shaking a baby or 

toddler can cause the triad. See Appendix, Exhibit 2 at 55-84. 

 The habeas court heard new evidence from multiple experts that Nikki’s 
death was not a homicide. 

 

12 A “meta-study” is a statistical analysis that combines the results of multiple scientific studies 
addressing the same question. While each individual study may report measurements that have 
some degree of error, meta-analytic results are considered to be the most trustworthy source of 
evidence by the evidence-based medical literature. Oxford Centre for Evidence-Based Medicine, 
Levels of Evidence, March 2009. 

13 A reviewing court in a different jurisdiction recently recognized this same study as 
compelling “new evidence” relevant to an actual innocence claim warranting habeas relief from 
an SBS-based conviction. See Jones v. State, No. 0087, 2021 WL 346552, n.26 (Md. Ct. Sp. App., 
Feb. 2, 2021). 
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A radiologist, Dr. Julie Mack, interpreted long-lost CAT scans of Nikki’s head 

and issued a report. APPX93. Applicant’s causation experts—Drs. Auer, Ophoven, 

Wigren, and Monson—all relied on that report from the only radiologist to provide 

evidence in the -03 proceeding. These experts concluded that the radiological 

evidence showed that Nikki had sustained a single impact to the right back of her 

head where a “goose egg” had formed and a small subdural bleed had commenced. 

They opined that the single impact was consistent with Mr. Roberson’s report that 

Nikki had fallen out of bed and inconsistent with Dr. Urban’s testimony regarding 

multiple impact sites. 

In light of current scientific understanding and material new information 

about Nikki’s condition at the time of her collapse, these experts concluded that 

Nikki’s death was not caused by abuse but by natural and accidental causes: 

 Dr. Janice Ophoven, a licensed M.D. since 1971, board certified in forensic 
pathology and anatomic pathology with special training and experience in 
pediatrics and pediatric pathology, concluded that Nikki’s death should not 
have been designated a homicide, in part because there is no scientific basis 
for looking at an impact site and concluding whether it was intentionally 
inflicted or the result of an accidental fall. Dr. Ophoven opined that Nikki’s 
internal condition simply meant that she had suffered irreversible damage 
from oxygen deprivation. Dr. Ophoven explained that anyone who stops 
breathing and has their heart stop is at risk for the same constellation of 
internal head conditions. If the brain is deprived of oxygen, brain swelling 
occurs. Then, as pressure against the brain increases, bleeding into the eyes, 
which are connected to the brain, can occur. Dr. Ophoven was confident that 
the precipitating event was not “shaking” or “multiple impacts” to the head. 
Moreover, she explained that Dr. Urban’s autopsy pictures, to which the jury 
had been subjected, were misleading because they did not reflect Nikki’s 
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condition when she was brought to the ER but were taken during the autopsy, 
performed after multiple intervening events had affected Nikki’s internal and 
external condition. 3EHRR13-81; APPX2.  
 

 Dr. Ken Monson explained the relevant scientific literature and studies 
showing that the SBS/AHT assumptions about how shaking would cause 
internal head injuries but no neck injuries have been falsified. He also 
explained how the laws of physics and modeling are utilized to study the 
injury-impact of falls with head impacts. Dr. Monson explained how a teddy 
bear, such as that used as a demonstrative during Robert’s trial, weighing less 
than a pound, is not a comparable model in any relevant respect to a 28-pound 
toddler like Nikki and thus misled the jury. 5EHRR22-108. 
 

 Dr. Carl Wigren, a forensic pathologist who has performed over 2,000 
autopsies and is a member of the American Academy of Forensic Sciences, 
concluded that Nikki’s death was not a homicide based on: (1) the report of a 
fall off of a bed; (2) the evidence (CAT scans and autopsy photographs) 
showing only a single impact site to the back of Nikki’s head that was 
consistent with the report that she had sustained a short fall; (3) evidence in 
the toxicology report of dangerous quantities of Phenergan/promethazine  
now known to suppress the nervous system, in Nikki’s bloodstream at the time 
of autopsy; (4) evidence that, shortly before her collapse, she had been 
prescribed Phenergan in two forms and cough syrup with codeine, a narcotic 
that metabolizes into morphine and further suppresses the nervous system; (5) 
evidence that the fall occurred while she was in an unsafe and unfamiliar sleep 
environment, a bed that consisted of a mattress and box springs recently 
propped up on layers of cinder blocks, some of which were sticking out from 
under the box springs; and (6) evidence that Nikki had undiagnosed 
pneumonia. Dr. Wigren concluded that these factors had come together to 
cause an “unfortunate accident,” “absolutely not” a homicide, and opined that 
SBS/AHT played no role in causing Nikki’s death. 5EHRR157-244; 
6EHRR25; APPX92; APPX95. 
 

 Dr. Roland Auer, a neuropathologist board certified in the United States and 
Canada, who is both a medical doctor and a Ph.D. scientist, the author of a 
leading neuropathology treatise and over 130 scientific articles in peer-
reviewed journals, and a researcher with extensive experience with head 
trauma, hypoxia, hypoxic ischemia, and pediatric pneumonia, independently 
identified factors relevant to assessing the cause of Nikki’s death. He 
concluded that her death could not reasonably be deemed a homicide. As a 
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specialist in brain pathology, Dr. Auer clarified that trauma sufficient to cause 
internal brain damage would leave external markers on the skin in the form of 
corresponding bruises/contusions and likely corresponding skull fractures. He 
found no evidence suggesting significant trauma to Nikki’s head, only one 
minor impact, “no support for multiple impact sites neither on the brain nor in 
the skull nor in the scalp,” and “no evidence for multiple impact sites 
whatsoever” but instead found evidence in Nikki’s lung tissue of advanced 
interstitial viral pneumonia. He explained that interstitial viral pneumonia 
causes hypoxia by disrupting the lung tissue and, if untreated, a cascade of 
symptoms will result in brain death: oxygen-deprived blood vessels leak into 
the dura; the blood accumulating outside of the brain causes swelling and 
increased intracranial pressure; the pressure inside the skull in turn causes 
retinal hemorrhages. He also noted that the drugs Nikki had been prescribed 
before her collapse—Phenergan, which depresses respiration, and codeine, an 
opiate—would have done nothing to address her undiagnosed pneumonia but 
would have further hindered her ability to breath. 8EHRR55-56. 8EHRR8-
144; APPX124; APPX110.  

 
By contrast, the State relied on just two witnesses at the hearing. The first was 

Dr. Urban who admitted that she had never considered Nikki’s medical history. She 

also acknowledged that a lot of her cases “run together” (suggesting she had not 

carefully reviewed her previous testimony in Robert’s case), and could not identify 

anything she had learned in the intervening years that would make her doubt her 

2002 findings. 9EHRR121, 127. The second was Dr. James Downs, a member of the 

“Shaken Baby Alliance,” a Shaken Baby advocacy group that teaches prosecutors 

how to obtain convictions based on the Shaken Baby hypothesis.14 10EHRR112-15. 

 

14 Dr. Downs’ wife is a board member of the Shaken Baby Alliance, an entity founded by an 
elementary school educator, not a medical expert; the organization promotes SBS/AHT as a sound 
medical diagnosis and has a financial/fundraising interest in seeing challenges to SBS/AHT 
reliability fail. 10EHRR112-15. 
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In an attempt to rebut Dr. Auer’s comprehensive findings, including his conclusion 

that Nikki’s death was caused by her undiagnosed viral pneumonia, Dr. Downs 

repeatedly claimed that Nikki’s lungs were “normal little kid lungs” and he saw “no 

pneumonia.” 10EHRR74, 76, 212, 220, 242. Dr. Downs also (falsely) asserted that 

he did not believe he had “ever missed” pneumonia in an autopsy,15 “since they’re 

pretty much readily apparent grossly,” 10EHRR221. Yet, as Dr. Auer testified, 

interstitial viral pneumonia is not readily apparent “grossly” and identifying its 

effect on lung tissue requires special training that forensic pathologists do not 

receive. 8EHRR89, 100. Since the -03 proceeding, in the wake of the State’s denials, 

Mr. Roberson has obtained categorical proof of the interstitial viral pneumonia and 

secondary bacterial pneumonia that were ravishing Nikki’s lungs—likely for days 

or weeks before her collapse. See -04 Application, Exhibit 5. 

 In recommending that the changed-science claim in the -03 proceeding be 

denied, the habeas judge did not provide any analysis pursuant to the elements of 

Article 11.073. Likewise, the habeas judge’s FFCL did not mention the evidence 

amassed showing: the change in scientific understanding since trial; all of the errors 

 

15 During cross-examination, Dr. Downs was confronted with a court opinion granting habeas 
relief to an inmate sentenced to death for intentionally causing the death of his infant son. Based 
in part on new evidence that the child had pneumonia at the time of his death, the court found that 
Dr. Downs, who had performed the child’s autopsy, had missed the pneumonia, which was not 
mentioned in his autopsy report or trial testimony. See Ward v. State, CR-18-0316, 2020 WL 
4726486, -- So.3d -- (Ala. Crim. App. Aug. 14, 2020). Dr. Downs had no response. 
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and omissions experts had identified related to the Shaken Baby diagnosis and the 

autopsy; and the new evidence of natural and accidental explanations for Nikki’s 

death. See by contrast Appendix, Exhibit 2. This Court relied on the habeas judge’s 

misleading summary of the proceeding, adopted the habeas judge’s FFCL as its own, 

and denied relief. The Court’s decision did not include analysis explaining how Mr. 

Roberson had failed to satisfy any element of Article 11.073.  

 The Court should reconsider the habeas record “in light of the totality of the 

record,” to assess the impact the new evidence would have had at trial. See, e.g., Ex 

parte De La Cruz, 466 S.W.3d 855, 871 (Tex. Crim. App. 2015) (materiality of false 

evidence claim should be based on the totality of the record).  

The preponderance of the evidence standard in Article 11.073(b)(2) is far less 

onerous than the clear and convincing standard applicable to actual innocence 

claims. See Ex parte Kussmaul, 548 S.W.3d at 641-642. Thus, the standard may be 

satisfied even where the record contains some evidence the jurors could view as 

incriminating. The case of Ex parte Kussmaul is instructive. 

In Ex parte Kussmaul, James Long, James Pitts, and Michael Shelton pleaded 

guilty to sexual assault in exchange for their testimony against Richard Kussmaul at 

his capital murder trial. 548 S.W.3d at 609. The State’s case against Kussmaul rested 

on: (1) the confessions and testimony of Long, Pitts, and Shelton identifying 

Kussmaul as the killer; (2) eyewitness testimony that the co-defendants were seen 
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with the two murder victims on the night of the crime; (3) the testimony of a trace 

evidence analyst that fibers collected from a sheet and blanket the bodies were 

wrapped in “matched” the carpet of Kussmaul and Shelton’s mobile home, where 

the crime allegedly took place; (4) ballistics evidence corroborating co-defendant 

testimony about the type of firearm Kussmaul used to shoot the victims; (5) the 

testimony of Kussmaul and Shelton’s neighbors, who claimed to hear gunshots and 

a woman crying for help in the same time period the co-defendants testified the 

murders took place; (6) Kussmaul’s confession to a jailhouse informant; and (7) cuts 

on one of the victims’ clothing, which corroborated the co-defendants’ testimony 

about the crime.  

Kussmaul, Long, Pitts, Shelton, subsequently sought relief on an Article 

11.073 claim and an actual innocence claim. At an evidentiary hearing, the 

applicants submitted the results of post-conviction DNA testing conducted under 

Chapter 64, which excluded all four applicants from multiple evidentiary items, 

including a rape kit collected from the female victim. Long, Pitts, and Shelton also 

testified that their confessions were coerced. The trial court recommended granting 

relief on both claims. Based on its independent review, this Court found the 

applicants failed to accomplish “the Herculean task of satisfying their burden on a 

claim of actual innocence,” but nevertheless satisfied the lower preponderance of the 

evidence standard under Article 11.073. Ex parte Kussmaul, 548 S.W.3d at 636-642. 
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This Court granted relief under Article 11.073 despite other strong corroborating 

evidence, including the confessions of Long, Pitts, and Shelton, which the Court 

found could not be “completely discredit[ed].” Id. at 641.  

The Court’s application of the materiality standard in Kussmaul and in other 

cases demonstrates that an applicant need not discredit all inculpatory evidence in 

order to be entitled to relief under Article 11.073. See, e.g., Ex parte Faircloth, No. 

WR-81,450-02, 2023 WL 2669803, at *1 (Tex. Crim. App. Mar. 29, 2023) (granting 

relief under Article 11.073, despite evidence that applicant was apprehended at the 

scene of the crime and video-surveillance did not show anyone else entering or 

leaving the building near the time of the attack). 

 If the Court pauses the scheduled execution and reconsiders the record 

amassed in the -03 proceeding or the new evidence attached to the -04 application, 

the Court will find that a new trial is warranted. Mr. Roberson far exceeded the 

burden of adducing exculpatory evidence and evidence eviscerating the purportedly 

inculpatory evidence at issue in the non-death-penalty cases of Faircloth, Kussmaul, 

and Chaney. 

 In support of his -04 Application, Mr. Roberson put before this Court 

overwhelming evidence that no crime occurred, only the tragic death of a very ill 

little girl. See -04 Application at EX5-EX8. 
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We now know that his conviction was based on three grave mistakes. First, 

when Robert brought Nikki to the hospital, medical personnel rushed to judge him 

based on incorrect presumptions and ignorance of her actual medical condition. 

Second, law enforcement accepted the doctors’ assumptions that her condition was 

caused by abuse and did not investigate further. Third, hospital staff and law 

enforcement, who did not know Robert, viewed his non-neurotypical demeanor, a 

symptom of his Autism, as reflecting a lack of feeling regarding his daughter’s 

plight—a far cry from the truth. 

We now know that Nikki’s lungs were severely infected and straining for 

oxygen—for days or even weeks before her collapse. A recent reexamination of lung 

tissue collected during her autopsy has revealed that both a chronic interstitial viral 

pneumonia and a secondary acute bacterial pneumonia were ravishing her lungs, 

causing sepsis and then septic shock.16   

 

16 See -04 Application, EX2 (Affidavit of Dr. Francis Green). 
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Images of Lung Tissue under a Microscope

In the days before her collapse, Robert repeatedly took Nikki to the local 

Emergency Room (ER) and to her pediatrician in rural Palestine, Texas, seeking 

help. But unaware of her severe pneumonia, doctors sent her home with medications 

that would only have made her condition worse. As an expert in medical toxicology 

has now explained, the medications prescribed to her—Phenergan (the brand name 

for promethazine) and codeine—would only have further suppressed Nikki’s ability 

to take in oxygen.17 Codeine is a narcotic, not recommended for anyone under age 

eighteen; Phenergan now has FDA “black box warnings” against prescribing it to 

17 See -04 Application, EX3 (Affidavit of Dr. Keenan Bora).
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children Nikki’s age and in her condition precisely because it can suppress breathing 

and result in death: 

These potent, respiratory-suppressing drugs certainly were not designed to 

treat a toddler’s severe respiratory illness, i.e., pneumonia. 

But no court has yet considered this new, previously unavailable evidence.

D. New Evidence of Legislative Intent from Lawmakers Warrants 
Reconsideration.

In an exceptional expression of support for Mr. Roberson’s quest for 

clemency, a bipartisan group of at least 86 Texas lawmakers, spanning the political 

spectrum, have submitted a letter to the Texas Board of Pardons and Paroles and the 

Governor urging relief for Mr. Roberson. See Appendix, Exhibit 1. The lawmakers’

letter emphasizes that Article 11.073 was enacted specifically to address cases just 

like Mr. Roberson’s—and yet the courts have failed to apply it as intended:
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More than a decade ago, the Texas Legislature passed Senate Bill 344 
[Article 11.073], which allowed challenges to convictions that were 
based on disproven or incomplete science. That law passed with the 
unanimous support of the Texas House because it recognized that 
innocent people are sometimes wrongfully convicted based on 
scientific evidence that later turns out to be wrong. 
 
Our first-in-the-nation law provides Texas courts with a way to 
reexamine convictions that are inconsistent with modern scientific 
principles. They can overturn convictions if they find a jury would 
likely not have convicted if it had been given relevant, admissible 
scientific evidence that was not available to the defense at the time of 
the trial or that contradicts scientific evidence used by the State at trial. 
 
We have been dismayed to learn that this law has not been applied as 
intended and has not been a pathway to relief—or even a new trial—
for people like Mr. Roberson. In his case, significant scientific and 
medical evidence now shows that his daughter Nikki, who was 
chronically ill, died of a combination of natural and accidental causes, 
not the debunked shaken baby syndrome hypothesis the State used to 
convict Mr. Roberson. 
 
…. 
 
It appears that both the trial court and the Court of Criminal Appeals 
refused to acknowledge or engage with this voluminous new scientific 
evidence and instead simply denied Mr. Roberson a new trial. 
  
…. 
 
The fact is that the science has changed, and new evidence developed 
since 2016 not only contradicts the hypothesis the State relied on during 
Mr. Roberson’s 2003 trial but also provides a clear and plausible 
alternative medical diagnosis for Nikki’s actual cause of death. 
 
Yet the courts have not honored the law’s intent, closing the pathway 
to relief the Legislature created. As legislators, it is clear that we need 
to quickly and thoroughly address the way this law has been interpreted. 
 

Id.  
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 Indeed, Texas was recently commended, in a rare statement regarding the 

denial of certiorari in the Supreme Court of the United States, for enacting Article 

11.073 to address a vexing problem: the possible due process violation of a 

conviction based on “science” subsequently exposed as not science at all. At the end 

of last term, the Supreme Court denied certiorari in McCrory v. Alabama, 603 U.S. 

__ (2024), a case raising due process concerns about a conviction that hinged on the 

junk science of bitemark comparisons.18 Appendix, Exhibit 3. Justice Sotomayor, 

however, issued an illuminating statement respecting the denial of certiorari, 

acknowledging the well-documented problem of wrongful convictions obtained 

using  forensic “science” subsequently proven to be devoid of actual scientific 

underpinning. Among the problematic forensic sciences that Justice Sotomayor 

flagged is “‘Shaken Baby Syndrome,’ or SBS,” which she defined as “an expert 

diagnosis that formed the basis for convicting caregivers of murder when babies died 

suddenly under their care.” See id. n.2 (citing Cavazos v. Smith, 565 U.S. 1, 13 

(2011) (Ginsburg, J., dissenting) (collecting studies questioning the validity of SBS 

in one such case). Justice Sotomayor also cited the National Registry of 

Exonerations, which now includes over 30 cases in which people convicted using an 

Shaken Baby diagnosis were later exonerated. Id. 

 

18 McCroy is not a death-penalty case. 
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Justice Sotomayer acknowledged problems with “the adequacy of current 

postconviction remedies to correct a conviction secured by what we now know was 

faulty science.” Id. at 1; see also id. at 6-8 (noting and then describing how “ordinary 

state and federal avenues for postconviction relief can present significant barriers”). 

Additionally, Justice Sotomayor noted that “[s]everal States”—led by Texas—“have 

already tackled this troubling problem through targeted postconviction statutes.” Id.; 

see also n.5 & 11 (citing Texas’s Article 11.073 and describing its trailblazing 

status).  

Justice Sotomayor was indeed correct that, in 2013, Texas was the first state 

in the nation to provide a specific procedural vehicle for prisoners to challenge 

wrongful convictions by showing changes in the science used to convict them. 

However, to date, no one on Texas’s death row, including Robert Roberson, has 

succeeded in using this new law to obtain a new trial—despite more than the 

satisfying the procedural requirements delineated in state law. See Appendix, 

Exhibit 4, Texas Defender Service, An Unfulfilled Promise: Assessing the Efficacy 

of Article 11.073, July 2024 (“The CCA has never granted 11.073 relief to a person 

sentenced to death, as compared to granting relief to 31% of people who seek relief 

and are serving non-death sentences.”).  

Robert Roberson has now been denied twice under Article 11.073—without 

explanation. Yet, ironically, the Texas Legislature was inspired to enact Article 
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11.073 because of concerns about the denial of habeas relief in a similar child-death 

case where the putative science that had been used to place a man on death row had 

changed. See id. (discussing history of Ex parte Robbins). But in the Robbins case, 

the evidence of “change” was no more than the opinion of a single medical 

examiner—who, based on the evolution of her own understanding acknowledged 

that she would no longer characterize the manner of death as a “homicide.” 

II. TEXAS LAW MUST BE APPLIED CONSISTENTLY. 

As further explained in an Emergency Motion for Stay of Execution filed 

coterminously, the Court should reconsider in light of a markedly similar case 

currently pending before this Court at this very moment. Currently, another (non-

death-penalty) Shaken Baby case is pending before this Court via a habeas 

proceeding under Article 11.073 challenging a 2000 conviction based on the change 

in scientific understanding of the Shaken Baby cause-of-injury hypothesis. See Ex 

parte Roark, WR-56,380-03. Ex parte Roark involves the same “child abuse expert,” 

Dr. Janet Squires, formerly of Children’s Medical Center of Dallas. Dr. Squires 

testified for the State in both Mr. Roark’s 2000 trial and Mr. Roberson’s 2003 trial 

about her Shaken Baby diagnoses.  

After Mr. Roberson’s -03 proceeding in Anderson County closed and was 

submitted to this Court with an adverse recommendation, the State conceded that 

Dr. Squires’ SBS testimony had not withstood the test of time and agreed that Mr. 
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Roark should get a new trial  in Dallas County. As outlined in the Emergency Motion 

for Stay, Dr. Squires’ testimony was strikingly similar in these two cases. Yet Mr. 

Roberson was denied habeas relief under Article 11.073, and Mr. Roark’s case is 

now pending before this Court with a recommendation that he receive habeas relief 

under Article 11.073. 

The integrity of the “science” used to sustain a conviction should not vary 

from county to county. More specifically, it cannot be justice if changes in the 

scientific understanding of the now thoroughly discredited version of the Shaken 

Baby hypothesis are acknowledged in one part of the State—but not in Anderson 

County where Mr. Roberson was accused, convicted, and then denied relief in a 

proceeding inconsistent with the legislative intent that fueled enactment of Article 

11.073. The Court is due to resolve the changed-science claim in Ex parte Roark in 

any moment; it would be devastating for the integrity of this State’s criminal legal 

system were Mr. Roberson to be executed based on evidence that is so thereafter 

acknowledged as unreliable.  

CONCLUSION 

For the foregoing reasons, Robert Roberson respectfully prays that this 

Honorable Court, on its own initiative, will reconsider the denial of relief in the -03 

proceeding and grant a new trial. Alternatively, he prays that the Court will 

reconsider the refusal to authorize the claims, including the claim under Article 

542a



49 
 

11.073, in his -04 Application, which was dismissed without consideration of the 

merits. At the very least, Mr. Roberson prays that the Court will grant his Emergency 

Motion for Stay of Execution and undertake further consideration after this Court 

has adjudicated Ex parte Roark, WR-56,380-03. Finally, Mr. Roberson prays for any 

further relief that justice requires. 

Respectfully submitted,   
   
/s/ Gretchen S. Sween 
Gretchen S. Sween 
Texas State Bar No. 24041996 
SWEEN LAW 
P.O. Box 5083 
Austin, TX 78763-5083 
gsweenlaw@gmail.com 
214.557.5779 
 
Callie Heller 
Texas Bar No. 24101897 
Western District of Oklahoma 
Federal Defender Office 
Capital Habeas Unit 
215 Dean A. McGee, Suite 707 
Oklahoma City, OK 73102 
(405) 609-5975 
(405) 609-5932 fax  
Callie.Heller@fd.org 

 
Pro Bono Counsel for Robert Leslie 
Roberson III 
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C R I M I N A L  J U S T I C E  R E F O R M  C A U C U S  
   

C H A I R S   V I C E  C H A I R S  
Jo e  M o o d y   L a c e y  H u l l  
Je f f  L e a ch   R h e t t a  B ow e r s  

T E X A S  H O U S E  O F  R E P R E S E N T A T I V E S

   

Texas  Capito l ,  Rm.  GW.18,  Aust in ,  TX 78768-2910    (512)  463-0728 
El l i c  Sahua l la ,  Execut ive  Direc tor  

August 27, 2024 
Texas Board of Pardons & Paroles 
Attn: Board Members 
8610 Shoal Creek Blvd.  |  Austin, TX 78757 

 re: Robert Roberson, TDCJ #999442, execution scheduled for October 17, 2024 

Dear Board Members: 

We, the undersigned members of  the Texas House of  Representatives, write to you today in 
support of  Robert Roberson. He is scheduled to be executed on October 17, 2024, despite 
strong evidence of  his innocence. 

We urge you to recommend clemency for Mr. Roberson out of  grave concern that Texas may 
put him to death for a crime that did not occur. Unless you or the courts intervene, Mr. 
Roberson will become the first person in the United States executed based on the “shaken 
baby syndrome” hypothesis, which has been widely discredited as junk science after two 
decades of  advances in what is now known as abusive head trauma. 

More than a decade ago, the Texas Legislature passed Senate Bill 344, which allowed challenges 
to convictions that were based on disproven or incomplete science. That law passed with the 
unanimous support of  the Texas House because we recognized that innocent people are 
sometimes wrongfully convicted based on scientific evidence that later turns out to be wrong. 

Our first-in-the-nation law provides Texas courts with a way to reexamine convictions that are 
inconsistent with modern scientific principles. They can overturn convictions if  they find a 
jury would likely not have convicted if  it had been given relevant, admissible scientific evidence 
that was not available to the defense at the time of  the trial or that contradicts scientific 
evidence used by the State at trial. 

We have been dismayed to learn that this law has not been applied as intended and has not 
been a pathway to relief—or even a new trial—for people like Mr. Roberson. In his case, 
significant scientific and medical evidence now shows that his daughter Nikki, who was 
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Texas  Capito l ,  Rm.  GW.18,  Aust in ,  TX 78768-2910    (512)  463-0728 
El l i c  Sahua l la ,  Execut ive  Direc tor  

chronically ill, died of  a combination of  natural and accidental causes, not the debunked 
shaken baby syndrome hypothesis the State used to convict Mr. Roberson. 

In 2016, the Court of  Criminal Appeals granted a stay of  execution for Mr. Roberson and sent 
his case back to the trial court based in part on this evidence. During a hearing, his legal team 
presented testimony from six expert witnesses from a range of  disciplines who explained that 
shaken baby syndrome has been discredited. They provided compelling evidence that Nikki 
died of  a combination of  viral pneumonia, side effects of  medications prescribed to her, and 
an accidental fall, which entirely explained her condition at the time of  her death.  

Both the trial court and the Court of  Criminal Appeals refused to acknowledge or engage with 
this voluminous new scientific evidence. They simply denied Mr. Roberson a new trial.  

This is not just out of  step with our new science writ law. In 2021, we passed Senate Bill 1578, 
which now ensures that parents have the right to a second expert medical opinion after 
allegations of  child abuse. Had these events occurred today, Mr. Roberson would have been 
legally entitled to an additional medical review at his request. 

The fact is that the science has changed, and new evidence developed since 2016 not only 
contradicts the hypothesis the State relied on during Mr. Roberson’s 2003 trial but also 
provides a clear medical diagnosis for Nikki’s actual cause of  death. Yet the courts have not 
honored the law’s intent, closing the pathway to relief  we created. As legislators, it is clear that 
we need to quickly and thoroughly address the way this law has been interpreted. 

In the meantime, we ask you to recommend clemency for Mr. Roberson so that his case can 
be reconsidered by the courts in light of  the legislative guidance we intend to provide. 

We are not alone in being troubled by this case. Brian Wharton, the lead detective who 
investigated Nikki’s death and testified for the State at Mr. Roberson’s trial, now believes he is 
innocent—that no crime even occurred because Nikki died of  natural and accidental causes. 
It should shock all Texans that we are barreling towards an execution in the face of  that. 

Other states look to Texas as a leader in addressing wrongful convictions. We now look to you 
to prevent our state from tarnishing that reputation by allowing this execution to proceed. 
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Texas  Capito l ,  Rm.  GW.18,  Aust in ,  TX 78768-2910    (512)  463-0728 
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Thank you for your thoughtful review of  this case and your leadership on behalf  Texas. 

Respectfully,  

JOE MOODY JEFF LEACH RHETTA BOWERS LACEY HULL 

ALMA ALLEN MARY GONZÁLEZ GENE WU BRISCOE CAIN 

GINA HINOJOSA JAMES TALARICO JOHN BUCY III BRAD BUCKLEY 

JESSICA GONZÁLEZ ERIN ZWIENER JARED PATTERSON CHRISTINA MORALES 

DAVID COOK CLAUDIA ORDAZ LIZ CAMPOS LULU FLORES 
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EXECUTIVE SUMMARY
No one should be forced to serve a prison sentence—or face the death penalty and be
executed—because they were convicted based on unreliable forensic evidence. But the reality
is that scores of innocent people are serving prison terms, or even facing execution, simply
because their juries trusted forensic evidence—from DNA to fingerprints to ballistics—that was
later found to be untrustworthy. Yet for years, in both Texas and across the country, people
who were convicted based on flawed forensic evidence had no legal recourse in the courts to
be relieved of their convictions.

Then, just over a decade ago, the Texas Legislature took a revolutionary step forward for
people who were wrongfully convicted based on flawed forensics: it passed Texas Code of
Criminal Procedure Article 11.073 (hereinafter 11.073). The first statute of its kind in the United
States, 11.073 created a pathway for people whose convictions were based on false forensic
evidence to show those faults and ultimately secure their freedom. 

Is Article 11.073 fulfilling its powerful initial vision: to grant relief to innocent people who
are incarcerated on the basis of flawed scientific evidence? 

The answer is no. 

Texas Defender Service systematically examined the more than 70 cases raised under 11.073
between September 2013 and December 2023. We found that 11.073 is not working to provide
relief to innocent people convicted based on false or unreliable forensic evidence. Due both to
the Texas Court of Criminal Appeals’s (CCA) interpretation of the statute and lack of guidance in
the statute itself, 11.073 is not operating as the Texas Legislature intended:

#1—The Statute Does Not Go Far Enough to Protect Innocent People Who Were Convicted
Based on Junk Science: At the heart of 11.073 is the Texas Legislature’s recognition that an
innocent person convicted based on flawed forensic evidence should be able to overturn their
conviction if they can show (1) that the evidence was flawed and (2) that without this flawed
evidence, the jury would have found them “not guilty.” This is the standard written in the
statute itself, and it is designed to provide a pathway for innocent people who are serving
sentences based on unreliable forensic evidence. But in practice, the CCA does not apply this
standard. Instead, it usually only grants relief if a person can show evidence strong enough to
eliminate any rational basis for their conviction, such as exonerating DNA evidence or an
alternate perpetrator. This is the legal “actual innocence” standard, and it is higher than the
standard written in the 11.073 statute. The legal “actual innocence” standard also places an
impossibly high burden on innocent people convicted based on flawed forensic evidence. For
the vast majority of people who are actually innocent, meeting the high evidentiary burden of
the legal “actual innocence” standard years—or decades—after their conviction is out of the
question. 

1
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Innocent incarcerated people are almost never in a position to do the intensive police work
required to reconstruct a crime scene, uncover previously unknown eyewitnesses, or track
down an alternate perpetrator. Moreover, original evidence may have gone stale, and
eyewitnesses can be missing, deceased, or are no longer able to recall specific details. 

#2—The CCA Largely Restricts Relief to Cases Involving New DNA Evidence, Even Though
Most Wrongful Convictions Are Based on Other Types of Flawed Forensic Evidence: The CCA
primarily grants relief in cases involving DNA evidence, ignoring many other cases involving
false forensic evidence. This is concerning because nationwide data shows that false DNA
evidence is only involved in a relatively small number of wrongful convictions.
 
#3—The CCA is Not Granting Relief to Death-Sentenced People Under 11.073: The CCA has
never granted 11.073 relief to a person sentenced to death, as compared to granting relief to
31% of people who seek relief and are serving non-death sentences. Given the historically high
rates of exonerations in capital cases, the total failure of the CCA to grant 11.073 claims for
death-sentenced people—compared to nearly a third of all other people—is especially
concerning. 

#4—People Without Counsel are Functionally Barred from Meaningfully Seeking Relief
Under 11.073: People who represent themselves in their 11.073 applications are effectively
denied access to relief under 11.073 due to their lack of legal counsel. Of the 74 applications
filed and adjudicated between September 2013 and December 2023, 19 were filed by people
without lawyers. Of those 19 people without lawyers, only one has ever been granted relief, a
stark drop-off from the 25% of people with counsel who receive relief.

#5—Procedural Bars Prevent Large Numbers of 11.073 Applications from Being Considered
on the Merits: Despite having valid claims, many people who seek relief under 11.073 never
receive consideration of their claims on the merits because of procedural issues. These barriers
especially impact people sentenced to death and people without lawyers.

Texas took an extraordinary step in enacting 11.073, but more must be done to ensure that the
statute operates as the Texas Legislature intended. In this report, we recommend steps the
Texas Legislature can take to ensure that 11.073 serves its intended function: creating a
pathway to relief for innocent people who were convicted on the basis of false or unreliable
forensic evidence. 

2
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11.073 BY THE NUMBERS
74 applications have been filed
and ruled on by the CCA under
11.073 since the inception of
the statute. 20% 15 PEOPLE, OR 20%

OF THOSE WHO
APPLIED, HAVE
RECEIVED RELIEF.

34%
People facing the death
penalty have f i led 25

appl icat ions, const i tut ing 34%
of al l appl icat ions f i led.

0%THE RATE OF RELIEF
FOR PEOPLE FACING
THE DEATH PENALTY IS

0 5 10 15 20 25 30 35

Most Common 11.073 Claims

DNA

Cause of Death

Eyewitness
Testimony

The most commonly raised cla ims are errors related to DNA, appearing in 34 of
the 74 appl icat ions f i led. The second-most common error raised is cause of death
determinat ion (9 appl icat ions) , fo l lowed by eyewitness test imony (5 appl icat ions) .

DNA cla ims are signi f icant ly overrepresented in successful appl icat ions. Of people
granted rel ief under 11.073, near ly three-quarters—73%—were successful on DNA-
based cla ims, even though DNA claims appeared in only 46% of appl icat ions.

of the cases where the CCA has granted
rel ief under 11.073 involved indiv iduals
who not only proved they were
wrongful ly convicted but also
aff i rmat ively demonstrated their actual
innocence.

73%
3
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Applicants with legal representation

74%

26% Applicants without legal representation

Of the 74 applications f i led and adjudicated,19,  or  26%, were f i led by people
without lawyers,  and 55 were f i led by people who had lawyers.  

Only  one person who f i led without  a  lawyer has ever  received rel ief  under the
statute,  and he was out  on parole.  People without lawyers received rel ief  at  a
rate of  5%, compared with 25% of  people with lawyers.  The CCA dismissed or
denied 16 of  19,  or  84%,  of  appl icat ions from people without  counsel  without  a
writ ten order,  compared to 16% of  people who had legal  representat ion.

Legal Representation

Procedural Bars

At least 28 of the 74 11.073
applications filed since 2013, or

38%, have been barred on
procedural grounds. This means

that the CCA decided that the
claims were procedurally barred,

which then leaves the merits
unaddressed. 

This pattern
disproportionately affects
people sentenced to death

and people without lawyers,
two particularly vulnerable

groups, who combined make up
23 of 28 of procedurally barred

applications, or 82%. 

38% 82%
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INTRODUCTION
The persuasive power of scientific evidence in the courtroom cannot be understated. Criminal
defendants are often convicted based on testimony and evidence provided by experts in
forensic science. Therefore, ensuring the reliability of scientific evidence is critically important.

However, science is continually evolving. As new facts and methods become part of scientific
knowledge, conclusions can and do change.

In the 2000s, Texans began to recognize that the State needed a mechanism through which
innocent people convicted by virtue of problematic forensic evidence could obtain relief from
their wrongful convictions. Several scandals, exposés, and exonerations¹ revealed that many
innocent people had been convicted based on flawed forensic science, from false DNA and
fingerprint evidence to problematic arson assessments. In addition, court decisions showed
that courts lacked clear guidelines for dealing with new forensic evidence in post-conviction
cases, i.e., when evaluating new forensic evidence after an initial conviction.² Historically, post-
conviction relief was only available if someone could prove a legal claim of actual innocence or
show a violation of their federal constitutional rights, both of which required a high, and almost
always impossible-to-meet, evidentiary burden. There was no mechanism to address situations
where scientific advancements and evolving expert opinions challenged the evidence used to
support a conviction.³

These high standards failed to protect people who were innocent and had been convicted
based on false forensic evidence. For a person who is innocent, establishing actual innocence
is, in the words of the CCA, a “Herculean task.”⁴ That task is often impossible years or decades
after a conviction, as original evidence may have gone stale, and eyewitnesses can be missing,
deceased, or are no longer able to recall specific details. Incarcerated people are not well-suited
to doing the work of proving a legal actual innocence claim, which often requires identifying an
alternate perpetrator, reconstructing the crime scene, unearthing previously unknown
eyewitnesses, or finding entirely new evidence—work better suited to a police department than
a criminal defendant. As a practical matter, then, before 11.073, innocent people who had been
convicted because of problematic forensic evidence had no legal means to overturn their
convictions.

After a series of failed bills, the Texas Legislature passed Senate Bill 344, later codified as Texas
Code of Criminal Procedure Article 11.073 in 2013 and amended in 2015.⁵ Colloquially known as
the “junk science” law, 11.073 created a statutory, non-constitutional pathway for post-
conviction relief for people who could present scientific evidence that was not available to be
offered at their trial or contradicted scientific evidence relied on by the state at trial.⁶ 11.073
was the first law of its kind in the nation and served as a response to “the changing landscape
in the forensic sciences.”⁷
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In order to obtain relief under 11.073, a person must show that new, relevant scientific
evidence is currently available and was not available at the time of their trial, the new science
would be admissible under the Texas Rules of Evidence, and that they likely would not have
been convicted if this new scientific evidence had been presented at their trial.⁸ People seeking
relief under 11.073 must also comply with specific procedural requirements codified in Texas
Code of Criminal Procedure Article 11.07 Section 4 and Article 11.071 Section 5.

More than a decade has passed since the Texas Legislature enacted Article 11.073. This report
looks at how effective this law has been since September 2013. When it enacted 11.073, the
Texas Legislature advanced both a cutting-edge understanding of the fallibility of forensics and
a new vision for post-conviction relief. The Legislature intended the statute to be a novel
avenue for people whose convictions rested on science now deemed to be outdated or
unreliable.⁹ After reviewing the 11.073 applications that have been adjudicated by the CCA, this
report finds that 11.073 is failing to live up to its promise.

This report recommends changes to improve the efficacy of 11.073 as a pathway to relief, to
ensure the accuracy of convictions, and to uphold the integrity of the criminal legal system.

Summary of Recommendations

#1—Revise the Standard for Granting Relief to Consider the Overall Impact of Flawed
Scientific Evidence: The law should be amended to focus on the reliability and significance of
the scientific evidence presented and clarify that innocent people are not required to
affirmatively show there is no possibility of their guilt, as this standard is almost always
impossible for innocent people to meet. 

#2—Amend 11.073 to Include Penalty Phase Relief: Allowing relief in cases where unreliable
scientific evidence was used in the penalty phase can help ensure that defendants are not
unfairly disadvantaged at any stage of the trial. This is especially important in cases with severe
punishments, like the death penalty. 

#3—Expand Access to Legal Representation: The law should ensure that indigent people can
receive relief under 11.073 by guaranteeing they have access to legal counsel early in the
process. This would help them navigate the complex legal system and potentially avoid
dismissals for procedural defects.

#4—Implement Discretionary Review by the CCA: Shifting to discretionary appellate review
would encourage rigorous fact-finding in trial courts, promote efficiency, and make relief more
accessible. 

#5—Require Reasoned Explanations from the CCA: Article 11.073 should require the CCA to
provide reasoned explanations when it makes decisions on Article 11.073 claims. This would
improve transparency and help people who seek relief under 11.073 understand the reasons
for the court's decisions.
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THE SCIENTIFIC AND LEGAL
LANDSCAPE LEADING UP TO THE

CREATION OF ARTICLE 11.073 

The enactment of 11.073 was a significant development in Texas’s approach to post-conviction
relief and the evolving role of scientific evidence in the legal system. In fact, with the passage of
11.073, Texas became the first state in the U.S. to have a specific legal pathway for people to
overturn their convictions based on false forensic science. This development was preceded by
several key events that give context to the motivations behind 11.073 and its anticipated impact
on the legal system. 

In November, the Houston
Police Department Crime
Lab faced scrutiny after a
state audit revealed
troubling findings, including
under-trained staff, mistake-
ridden work, and
contaminated evidence,
leading to the closure of the
lab's DNA and Serology
Section. 

Cameron Todd Willingham
was executed in February for
allegedly setting a fire that
killed his three young
daughters. He maintained his
innocence. After his
execution, more questions
about the arson investigation
and the purportedly scientific
evidence used in his
conviction emerged,
suggesting that the fire was
not the result of arson.

The Texas Legislature
enacted Article 38.39,
establishing procedures for
preserving any biological
evidence secured in relation
to the offense, and Chapter
64 of the Code of Criminal
Procedure, creating a
mechanism for convicted
individuals to request DNA
testing that could establish,
by a preponderance of the
evidence, that they would
not have been convicted if
exculpatory results had
been available.

2001 2002 2004
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2005 2009 2011

The National Academy of
Sciences released
Strengthening Forensic
Science in the United States:
A Path Forward,
recommending the creation
of an independent scientific
oversight entity for forensic
science, investment in
research and standards
setting, addressing cognitive
bias, and educating judges
and legal practitioners.¹⁰

Texas State Senator John
Whitmire filed Senate Bill
1976, which would have
enacted Article 11.073,
aiming to allow wrongfully-
convicted individuals to
present new scientific
evidence. The bill passed the
Senate but did not prevail in
the 81st Legislature.

The CCA denied relief in Ex
parte Robbins. Neal Hampton
Robbins had filed a post-
conviction application after the
Harris County Medical
Examiner's Office reconsidered
its prior autopsy findings for
the victim and ultimately
amended the autopsy report to
change the initial cause of
death to “undetermined.” The
CCA held that despite the
change, Robbins failed to
prove that the State’s medical
examiner’s testimony at his
original trial was false.¹¹ Three
judges dissented, noting that
the change in the cause of
death determination “raises an
extremely serious concern
about the accuracy of the
original jury verdict.”¹² The
dissent held that Robbins
should be granted a new trial
and that the legal system
needed a mechanism to deal
with claims involving changed
science.¹³

Senator Whitmire filed Senate
Bill 317, which would have
enacted Article 11.073, but it
failed again.

The Texas Legislature
established the Texas Forensic
Science Commission to
investigate allegations of error
and misconduct by forensic
scientists that affect the
integrity of forensic analysis
results.

Congress authorized the
National Academy of Sciences,
which advises the federal
government on scientific and
technical matters, to conduct
an independent study on
forensic science.
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2013 2014 2015

Days after the enactment of
11.073, Neal Hampton
Robbins filed a new post-
conviction application,
raising no new facts but
relying on 11.073 as a new
legal basis for bringing a
second application. The CCA
granted Robbins a new trial,
acknowledging 11.073 as a
new legal basis, though
concurring and dissenting
opinions revealed
uncertainty about whether a
change in a testifying
expert’s opinion is sufficient
to grant relief.

Following the CCA’s decision
in Robbins’s second case,
11.073(d) was amended to
clarify that changes in
scientific knowledge also
apply to a change in the
opinion of an expert who
previously testified for the
State. 

The Texas Legislature
amended Article 39.14 of the
Code of Criminal Procedure,
mandating an open
discovery process. The
legislation, named the
Michael Morton Act,
honored Michael Morton,
who was wrongfully
convicted in Texas in 1987
and exonerated by DNA
evidence in 2011 after it was
discovered that prosecutors
had withheld exculpatory
evidence.

Senator Whitmire's Senate
Bill 344 successfully passed
through the Legislature,
finally enacting Article
11.073. It went into effect on
September 1, 2013.
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TEXT OF ARTICLE 11.073

(1)was not available to be offered by a convicted person at the convicted person’s trial; or

(2)contradicts scientific evidence relied on by the state at trial.

(a) This article applies to relevant scientific evidence that:

(b) A court may grant a convicted person relief on an application for a writ of habeas corpus if:

(1) the convicted person files an application, in the manner provided by Article 11.07
(Procedure After Conviction Without Death Penalty), 11.071 (Procedure in Death Penalty
Case), or 11.072, containing specific facts indicating that:

(A) relevant scientific evidence is currently available and was not available at the time of the
convicted person’s trial because the evidence was not ascertainable through the exercise of
reasonable diligence by the convicted person before the date of or during the convicted
person’s trial; and

(B) the scientific evidence would be admissible under the Texas Rules of Evidence at a trial
held on the date of the application; and

(2) the court makes the findings described by Subdivisions (1)(A) and (B) and also finds that,
had the scientific evidence been presented at trial, on the preponderance of the evidence
the person would not have been convicted.

(c) For purposes of Section 4(a)(1), Article 11.07 (Procedure After Conviction Without Death Penalty),
Section 5(a)(1), Article 11.071 (Procedure in Death Penalty Case), and Section 9(a), Article 11.072, a
claim or issue could not have been presented previously in an original application or in a previously
considered application if the claim or issue is based on relevant scientific evidence that was not
ascertainable through the exercise of reasonable diligence by the convicted person on or before the
date on which the original application or a previously considered application, as applicable, was
filed.

(d) In making a finding as to whether relevant scientific evidence was not ascertainable through the
exercise of reasonable diligence on or before a specific date, the court shall consider whether the
field of scientific knowledge, a testifying expert’s scientific knowledge, or a scientific method on
which the relevant scientific evidence is based has changed since:

(1) the applicable trial date or dates, for a determination made with respect to an original
application; or

(2) the date on which the original application or a previously considered application, as
applicable, was filed, for a determination made with respect to a subsequent application.
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FINDINGS
11.073 was meant to expand access to justice in post-conviction proceedings for people
wrongfully convicted on the basis of false or unreliable forensic evidence. In reality, the Texas
Court of Criminal Appeals’s (CCA) implementation of the statute has shown inconsistency in
application, a disregard for discredited scientific methods, a heavy investigative burden for
people seeking relief (especially people without counsel), and a striking absence of relief in
capital cases—meaning that potentially innocent people will be executed. Individually and
cumulatively, these have detrimental effects on justice and mean that the statute is not
fulfilling its intended purpose: providing relief to innocent people convicted based on flawed
forensic evidence.

The following findings were developed by examining all 74 applications with 11.073 claims filed
in Texas that received a CCA decision as of December 2023. They do not include data
pertaining to pending 11.073 applications or data relating to four successful, expunged 11.073
applications. Records were obtained from the Texas Court of Criminal Appeals. Several people
have filed more than one application with an 11.073 claim, and these were considered
separate applications. 

Finding #1

The statute does not go far enough to protect innocent people who were convicted based
on flawed forensic evidence.

Under 11.073, a court may grant relief when it finds that “had the scientific evidence been
presented at trial, on the preponderance of the evidence, the person would not have been
convicted.” On its face, the CCA typically uses 11.073’s statutory language, but in application,
the court appears to require the evidence to be strong enough to eliminate any rational basis
for a conviction, which is the legal actual innocence standard. This places much too high a
burden on the people it was designed to help. Innocent people often cannot definitively prove
that there is no rational basis for their conviction years or decades after it occurred. Often,
much of the original evidence has gone stale, been destroyed, or been lost. 

In 73% of the cases where the CCA has granted relief under 11.073, the person seeking relief
did not just prove they were wrongfully convicted—they also affirmatively proved their actual
innocence.¹⁴ Of the fifteen people granted relief under 11.073 since September 2013, 10 were
either simultaneously granted relief on an actual innocence claim or presented evidence
indicative of actual innocence.
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The CCA’s focus on whether a legal claim of actual innocence has been established can be seen
across its opinions. In the following cases where the court granted relief, it emphasized
exculpatory evidence rather than merely scientifically faulty inculpatory evidence. 

Darryl Demitri Adams’s aggravated sexual assault conviction was overturned under
11.073 after DNA testing not available at the time of his 1992 trial excluded him as a
contributor to the DNA detected on vaginal swabs. The trial court had signed
proposed findings drafted jointly by Adams and the State, which admitted that
Adams had been misidentified.

In overturning the convictions of Richard Bryan Kussmaul, James Edward Long,
James Wayne Pitts Jr., and Michael DeWayne Shelton, the CCA emphasized in an
extensive discussion that DNA testing had excluded all four co-defendants as
contributors to the DNA evidence and had, in fact, identified an alternative
perpetrator.

Tyrone Day’s sexual assault conviction was overturned after DNA testing excluded
Day as a contributor to the DNA evidence and identified two other men as
contributors. 

Ernest Lee Sonnier’s aggravated kidnapping conviction was overturned after DNA
testing excluded Sonnier as a contributor and identified two other men as
contributors. These two alternate perpetrators were known associates, both with
felony convictions.

These examples demonstrate that, in practice, people seeking relief under 11.073 might need
to go beyond proving the State's reliance on flawed science—they might need to provide
evidence affirmatively showing innocence. For most innocent people who were convicted based
on problematic forensic evidence, this standard is impossible to meet. As a result of the CCA’s
interpretation, 11.073 does not do enough to consistently protect all people who have been
convicted on false and discredited scientific evidence.

Texas already has actual innocence as an independent pathway for post-conviction relief. To
hold people seeking 11.073 relief to the same standard renders 11.073 moot and denies relief
to many innocent people who will never be able to meet the actual innocence legal standard
but can nonetheless show that their convictions were based on flawed forensics. 
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Finding #2

Contrary to the language of 11.073 itself, the CCA does not grant relief for all kinds of new
science; instead, it largely restricts relief to new DNA evidence.

The text of 11.073 allows for relief based on any false scientific evidence. The statute recognizes
that many scientific disciplines, at one time regularly used to secure convictions, have been
found to be riddled with errors.¹⁵ Those disciplines include fields as varied as blood spatter
evidence, forensic pathology, fire debris investigation, shoeprints, bitemark evidence, firearms
identification, gunshot residue, and DNA, to name a few. But new DNA evidence is the only
consistently reliable type of evidence upon which the CCA grants relief. Eleven of 15 successful
applications raised DNA-based claims. This is by far the most commonly raised type of claim,
with 32 total DNA claims raised of the 74 applications examined by TDS; the second most
commonly raised claims are those concerning the determination of the cause of death, with
nine such claims having been raised. Still, DNA claims are significantly overrepresented in
successful applications, constituting 73% of successful claims but only 43% of claims raised.

This is problematic because DNA evidence is only a tiny subset of potentially false forensic
evidence, and in fact, most wrongful convictions are not based on DNA.¹⁶ Of the 3,479
exonerations in the U.S. since 1989,¹⁷ only 594 involved DNA evidence. In a study of 458
wrongful convictions involving false or misleading forensic evidence, a researcher found that
while many cases involved issues with DNA, exonerations based on DNA have become less
likely; now, it is more likely that other forensic flaws contributed to the conviction.¹⁸

While DNA evidence represents only a small subset of potentially flawed forensic evidence, it is
the most commonly presented claim. This contradiction makes sense because DNA evidence
uniquely has the power to definitively establish innocence or guilt, making it possible to
overturn wrongful convictions based solely on its re-evaluation. Few other types of scientific
evidence possess this same conclusive power, even though they can still significantly influence
trial outcomes. This underscores the harm of prioritizing the concept of innocence over
evaluating the reliability of the verdict in light of the evidence.

In creating 11.073, legislators acknowledged that a mechanism for relief pursuant to DNA issues
had been recognized through the establishment of Chapter 64 of the Code of Criminal
Procedure.¹⁹ Instead of creating a provision for every type of discredited science, 11.073 “would
establish a single standard” to address developments in “various fields.”²⁰

Although the Texas Legislature intended for 11.073 to encompass the full scope of scientific
evidence that can affect a trial,²¹ the CCA’s interpretation narrows in on only a small subset of
false forensic evidence. This excludes vast swathes of defendants whose convictions are based
on false forensic techniques but whose cases involved no DNA.²²
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Type of Evidence at Issue
Number of Claims 

Raised
Number of Claims

Succeeded
Success

Rate

32 11 34%

Cause of Death Determination 9 1 11%

Eyewitness Testimony 5 0 0%

Biomechanics 4 0 0%

Pediatric Head Trauma 4 0 0%

Scarring of the Hymen 3 0 0%

Bite Mark Comparison 3 1 33%

Time of Death Determination 3 0 0%

Hypnosis 2 0 0%

Ballistics 2 1 50%

Shaken Baby Syndrome 3 0 0%

Blood Pattern Analysis 1 0 0%

Herpes Test 1 0 0%

Cell Tower Evidence 1 1 100%

Trace Evidence 1 0 0%

Bruise Dating 1 0 0%

Hair Comparison 1 0 0%

Fingerprint 2 1 50%

Handwriting Analysis 1 0 0%

Effects of Opioids 1 0 0%

Blood Alcohol Content 1 0 0%

Physical Match Comparison 1 0 0%

Burn Patterns 1 0 0%

Collision Reconstruction 1 0 0%

Psychiatric Testimony 1 0 0%

Persistence of Spermatozoa 1 0 0%

Evidence at Issue in 11.073 Claims ²³

DNA²⁴
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Finding #3

The CCA is not granting relief to death-sentenced people under 11.073.

The CCA has decided 25 11.073 applications filed by people facing the death penalty since
September 2013, which constitutes 34% of all applications filed. In that time, the CCA has not
granted relief to a single death-sentenced person under the statute.²⁵ People who are not
death-sentenced have received relief in 15 of 49 cases, or a rate of 31%. Of the 25 applications
filed by people sentenced to death, 18 were dismissed or denied by the CCA without review of
the underlying claim because the court determined they were procedurally barred. Of the 25
applications filed by people sentenced to death, most—64%—were dismissed or denied by an
order no longer than a page and with no substantive discussion.

The deadly consequences of this pattern are clear: People may be executed following
convictions that rest on faulty science because they are unable to obtain relief under 11.073.
This is especially concerning because the rate of wrongful convictions of death-sentenced
people is quite high. Since 1973, 200 people have been exonerated from U.S. death rows; 18 of
these people were from Texas.²⁶ For every eight people executed, one person on death row has
been exonerated. A 2014 study estimated that the rate of wrongful conviction is 4% in capital
cases; the actual number may be far higher than that.²⁷

Only seven applications filed by death-sentenced applicants were ever reviewed on the merits.
One of the cases where the CCA subsequently denied relief is profiled below:

Areli Escobar: Mr. Escobar was convicted of capital murder and sentenced to death
for the sexual assault and fatal stabbing of a 17-year-old girl who lived in the same
apartment complex.

After his conviction, a 2016 audit by the Texas Forensic Science Commission
revealed that lab technicians had used flawed science to calculate the odds of DNA
results and had used expired materials during testing. Due to these findings, the
Austin Police Department’s lab was shut down.²⁸

Mr. Escobar filed claims under Article 11.073, challenging the validity of the DNA
and fingerprint evidence that purportedly linked him to the crime scene. This
evidence was crucial because Mr. Escobar did not know the victim and had no
connection to her. The CCA authorized these claims and sent the case back to the
trial court. After an evidentiary hearing, the trial court issued over 80 pages of
findings, concluding that it would be "shocking to the conscience" to uphold the
conviction given the "fundamentally unfair" trial.

Following the trial court's findings, the Travis County District Attorney's office
admitted error and agreed that Mr. Escobar's federal due process rights were
violated by the use of faulty DNA evidence during his trial.
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Despite the agreement between Mr. Escobar, the district attorney's office, and the
trial court on the unreliability of the DNA evidence—and despite the CCA’s typical
practice of adopting trial court findings—the CCA did not adopt the trial court's
findings in Mr. Escobar’s case. Instead, the CCA ruled that Mr. Escobar had not
shown that the DNA evidence was likely to have affected the jury’s verdict. 

Mr. Escobar took his case to the United States Supreme Court, which in January
2023 remanded the case and ordered the CCA to consider the district attorney’s
concession. In September 2023, the CCA again denied Mr. Escobar relief, and he has
now taken his case to the Supreme Court once more.
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Finding #4

People without counsel are functionally barred from meaningfully seeking relief under
11.073.

While all people seeking 11.073 relief struggle to obtain review, people without lawyers—pro se
applicants—uniformly fare much worse than people with lawyers across almost every metric.
Of the 74 applications filed and adjudicated between September 2013 and December 2023, 19
were filed by people without lawyers. Of those 19 people without lawyers, only one has ever
been granted relief, a stark drop off from the 25% of people with counsel who receive relief.
The CCA dismissed or denied 16 of 19 pro se applications without a written order—84%
compared to 16% of people who had legal representation. Of the few cases in which the CCA
has denied relief without a written order and with no statutory citation to give insight into the
basis of the denial, most were filed pro se. People without lawyers receive significantly less
rigorous trial court and CCA written decisions and are much more likely to be deemed
procedurally barred.

While a statutory basis for appointing counsel for indigent people already exists, access to such
counsel is only warranted “if the court concludes that the interests of justice require
representation.”²⁹ Further, as former CCA Judge Elsa Alcala pointed out in a dissent, “that
statutory basis is seldom used by [the CCA] in order to mandate the appointment of counsel in
these situations.”³⁰ Additionally, trial courts must make a determination of indigency and
appoint counsel if the trial court calls for an evidentiary hearing.³¹ People without counsel who
are seeking 11.073 relief often fail at the initial application stage and would not reach the point
at which the CCA might call for the appointment of counsel.

Particularly in light of the high standard of review the CCA applies to 11.073 claims, people
without lawyers are so disproportionately burdened by the requirements of 11.073 that they
are functionally barred from relief. The investigative demands of putting together an 11.073
claim cannot be and have never been met by an incarcerated person working without the
assistance of an attorney; the one successful person who did this without counsel was out on
parole at the time of his application. While 11.073 provides a legal pathway for relief, this
pathway cannot be successfully utilized by indigent people who lack the resources to meet the
CCA’s high demands. These people are penalized for their inability to hire counsel.

Some applications make it clear how many incarcerated people believe 11.073 may apply to
their cases but do not know how to investigate such a claim. For example, Sergio Reyes Castillo
submitted an 11.073 application stating that he simply wanted to have DNA testing done on
evidence from his case after hearing about 11.073. The trial court responded by incorrectly
stating that Mr. Castillo was not eligible for 11.073 because he had made a plea. The court
stated further, “Applicant does not point out what scientific evidence is available or how this
evidence would prove he would not have been convicted had he presented said evidence at
trial.” It is clear from the application that Mr. Castillo did not know how to go about getting DNA
testing done and was asking for help in the only way he could think of—by writing to the court.

17
570a



Bartholomew Antonio Guzman's case is another example of how the system fails people
without counsel. Mr. Guzman filed a subsequent post-conviction application arguing that the
State's claim of shaken baby syndrome was not supported by the evidence.

The trial court sent Mr. Guzman's application to the CCA, and the CCA agreed that there was a
valid basis for relief and instructed the trial court to make specific findings of fact and
conclusions of law. The CCA also suggested that Mr. Guzman should be appointed a lawyer if a
hearing was necessary. The trial court adopted the State's version of the findings, which were
incomplete and did not address the CCA's instructions. The State's version recommended
dismissing the case due to a procedural issue, even though the CCA had already ruled that this
issue had been resolved.

The trial court sent the findings to the CCA, which remanded the case again for findings of fact
and conclusions of law. The trial court signed poorly written findings that barely addressed Mr.
Guzman's issues. Appended to the findings was an article about the validity of the diagnosis of
shaken baby syndrome, which, though topical, did not address Mr. Guzman’s specific claims.
The trial court ignored his multiple requests for a lawyer until the day after sending the findings
to the CCA, rendering the appointment almost meaningless.

The trial court did not give Mr. Guzman a copy of these findings or allow him to submit his own
version before sending them to the CCA. Ultimately, the CCA denied Mr. Guzman's application.

The problems outlined throughout this report are heightened for people without lawyers, who
do not have the guidance of an attorney in navigating the complex, demanding 11.073
application process. People without counsel could also be penalized in the future for even filing
a pro se application. If they later acquire counsel and attempt to submit a successive 11.073
claim, they may be found procedurally barred and bound to the decision made on their earlier,
and inevitably weaker, application. Incarcerated people without counsel and without funding
do not have the means to develop 11.073 claims as the statute stands now.

An excerpt of Mr. Castillo’s 11.073 Application
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Finding #5

Procedural bars prevent large numbers of 11.073 applications from being considered on the
merits.

A procedural bar is a rule that precludes a court from fully considering a claim either because it
was brought before the court incorrectly or because insufficient facts were presented. At least
28 of the 74 applications filed since 2013 have been barred on procedural grounds. In other
words, the CCA dismissed these applications without considering the claim on the merits,
instead determining that the claims could not be addressed. In addition to this, half of the
claims found to be procedurally barred were dismissed or denied without a written order. 

This pattern disproportionately affects people sentenced to death and people without lawyers,
two particularly vulnerable groups, who combined account for 23 of the 28 procedurally barred
applicants, or 82%. This is because people who are sentenced to death have often already filed
a prior habeas application under 11.071, which oftentimes failed to raise any forensic science
issues. But even if they never raised an 11.073 claim in their prior application, people must still
overcome the procedural bar set out in 11.071 Section 5 before their claim can be assessed on
its merits.³² Many death-sentenced people who are wrongfully convicted can simply never
overcome this bar, and their claims are never heard by a court, instead simply dismissed on
procedural grounds. People without lawyers are likely to be procedurally barred for a different
reason: without counsel, they are not well-versed enough in the statute to comply with all of its
requirements.³³

Article 11.073 was designed to give those convicted of crimes using faulty evidence a chance to
present new scientific evidence. When procedural bars prevent any court from reaching the
merits of an application, people who received an unfair trial are left incarcerated. Many of them
are on death row and face execution despite serious questions about their guilt that have never
been addressed by any court.

Of the 28 applications barred on procedural grounds, 13 were dismissed without a written
order at all, and the remaining 15 were dismissed by orders that never provided more than a
page of discussion and frequently used form language, seen below:
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Several capital applicants, profiled below, presented compelling claims that their convictions
rested in part on junk science, but their 11.073 applications were nonetheless determined to be
barred under 11.071 Section 5. These applicants continue to face execution by the State of
Texas despite the possibility that their convictions rest on outdated or false science. The
execution of a person who was convicted due to faulty forensics, simply because they were not
able to overcome a procedural bar, raises serious concerns about the legitimacy and accuracy
of the criminal justice system.

DeMontrell Miller: Mr. Miller was convicted of capital murder for the death of his
two-and-a-half-year-old stepson. The State had no physical evidence or eyewitness
testimony supporting its theory that Mr. Miller physically harmed the child. The
State’s entire case rested on the testimony of a forensic pathologist, who testified
that the time of the injury that ultimately resulted in the child’s death, a torn
mesentery, could be pinpointed to a time during which the child was in Mr. Miller’s
care. 

In his 11.073 application, he pointed out that the State’s witness had changed his
opinion. At trial, the State’s witness testified that the child’s mesentery was torn one
to four hours before his death, when he was in Mr. Miller’s care. After learning
additional facts, the medical examiner now believes his original testimony to be
incorrect and that the injury could have been caused earlier while the child was in
the care of his mother. 

The CCA dismissed the 11.073 claim without reviewing its merits, simply stating that
the application was procedurally barred.

Rodney Reed: Mr. Reed was convicted of capital murder. The State’s theory was
that Mr. Reed abducted and raped the victim and then disposed of her body
between 3:00 am and 5:23 am. The only evidence used to argue that there was a
sexual assault was that Mr. Reed’s sperm had been found inside the victim’s body.
However, Mr. Reed insisted that he was innocent, and he had had an ongoing
consensual sexual relationship with the victim. In Mr. Reed’s first 11.073 claim, his
lawyers asserted that the jury disbelieved Mr. Reed because he was a Black man
living in rural Texas and his victim was white; he was ultimately convicted by an all-
white jury. In a declaration made 18 years after the trial, the State’s expert changed
his testimony, stating that the forensic evidence pointed not to rape but instead to a
consensual sexual encounter—which is consistent with Mr. Reed's account. The
expert’s recantation was further supported by conclusions proffered by three of the
nation’s leading forensic pathologists. 

Nonetheless, the CCA dismissed Mr. Reed’s application without reviewing the
merits, simply stating that the applications were procedurally barred.
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While procedural bars commonly block the review of meritorious claims, such bars are
particularly problematic for 11.073 claims because there is no further avenue for review in any
other court, state or federal. Unlike some people seeking relief under 11.07 and 11.071, those
with junk science claims do not have a clear pathway to bring their claims to federal court.
While procedurally defaulted claims are generally ineligible for review by a federal court, a
person with a Constitution-based claim found procedurally defaulted in state court can petition
a federal court for review under the cause and prejudice standard. However, a person with a
procedurally defaulted 11.073 claim has no such pathway because, as a function of 11.073, the
claims fall outside of the Constitution.³⁴
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ROBERT ROBERSON
EVIDENCE OF CHANGED SCIENCE AND ACTUAL

INNOCENCE—STILL NOT ENOUGH? 
Robert Roberson, a special education student, dropped out of school after the 9th grade
because of undiagnosed autism spectrum disorder. Coming from a very poor family, he joined
the military and struggled to find stability. When he learned about his daughter Nikki, born to a
young woman with a drug addiction, he was eager to take on the responsibility of fatherhood. 

After gaining custody soon after Nikki
turned two, Mr. Roberson worked
multiple paper routes to support her.
Nikki, who had been chronically ill since
birth, suffered from a high fever and
undiagnosed pneumonia during the
week before her final collapse on
January 31, 2002. First, she fell from bed,
and Robert awoke upon hearing a
strange cry, saw nothing wrong,
comforted her, and then they both went
back to sleep. 

Later that morning, Mr. Roberson found her unresponsive with blue lips from oxygen
deprivation. The State claimed that Nikki's collapse was caused by "shaken baby syndrome,"
now known as "abusive head trauma," suggesting that a combination of violent shaking and
blunt head impact caused her condition. This hypothesis is now widely questioned. Mr.
Roberson’s legal team maintains that he is an innocent father who has spent over 20 years on
death row for a crime that never occurred.

In 2016, a week before Mr. Roberson's scheduled execution, the CCA granted a stay and
remanded his claims to the trial court, including an actual innocence claim and a challenge to
the shaken baby hypothesis under Article 11.073. During his 2003 trial, State medical experts
testified that violent shaking or blunt force were the only explanations for Nikki's death,
dismissing the relevance of her recent high fever and illness. Mr. Roberson had taken Nikki to
the ER and her pediatrician in the days before her collapse, but each time she was sent home
with prescriptions no longer deemed suitable for children her age and condition. On the
morning of her collapse, when Mr. Roberson sought medical help, he was met with suspicion.

Robert Roberson and his daughter, Nikki
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Nikki's body showed virtually no external signs of injury, but a CAT scan revealed bleeding
under the dura membrane, brain swelling, and retinal hemorrhages. In 2002, the medical
consensus was that these symptoms could be used to “diagnose” abuse, dismissing the
possibility that this triad could be caused by illness or accidental short falls with head impact.
Whoever was with the child when he or she collapsed would be presumed guilty, especially if
they denied doing anything to harm the child, as Mr. Roberson did. The jury saw disturbing
autopsy photos showing blood under Nikki’s scalp, and despite the absence of neck injuries,
skull fractures, or broken bones, the internal conditions were attributed to shaking. Mr.
Roberson's own lawyer conceded to the shaken baby diagnosis, arguing only that Mr. Roberson
lacked intent due to his mental impairments, despite the fact he consistently denied harming
Nikki and refused plea deals.

The jury heard testimony misinterpreting Mr. Roberson's autistic traits as a lack of appropriate
emotion. Misleading testimony from a nurse suggested sexual abuse, although no other
evidence supported this claim. The State dropped this allegation right before deliberations, but
only after prejudicing the jury irreparably. The trial, focused on the shaken baby syndrome
diagnosis and bolstered by the abuse pediatrician's and medical examiner's testimonies,
portrayed Mr. Roberson as a monster.

Years later, new counsel for Mr. Roberson identified significant changes in the scientific
understanding of the shaken baby hypothesis, used Article 11.073 to obtain a stay of execution,
and then fought for an evidentiary hearing, which was eventually granted. His counsel
presented evidence showing Nikki's condition could be explained entirely by her illness and the
dangerous medications she had been prescribed rather than abuse. Long-lost CAT scans found
in the courthouse basement during the evidentiary hearing showed a single minor head
impact, aligning with Mr. Roberson's account of the fall from bed, not multiple impact sites.
Expert analysis indicated Nikki's undiagnosed pneumonia, respiratory-suppressing
medications, and the accidental fall could explain her condition, not any inflicted trauma.

The Palestine, Texas, Courthouse where Robert Roberson was convicted
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Despite the evidence amassed during the 11.073 proceedings, in February 2022, the trial court
recommended denying relief to Mr. Roberson. In doing so, the court simply adopted, virtually
verbatim, a 17-page document drafted by the local prosecutors, typographical errors included.
Mr. Roberson’s 302-page proposed findings of fact and conclusions of law, which
comprehensively summarized the new evidence from six expert witnesses from a range of
disciplines, was ignored. The CCA’s 2023 decision, which denied Mr. Roberson’s claims,
provided no explanation but merely adopted the trial court’s findings, which did not mention
any of the voluminous new evidence and instead invoked the outdated trial cause-of-death
theory that had been challenged under Article 11.073. Neither the trial court nor the CCA
acknowledge the significant scientific advancements and the exculpatory evidence presented.

According to the National Registry of Exonerations, since 1992, over 30 parents and caregivers
in 18 states have been exonerated after being wrongfully convicted under the shaken baby
hypothesis.³⁵ Yet Mr. Roberson, using Article 11.073 and much of the same changed science
relied on in cases in other jurisdictions, was unable to obtain relief from the Texas courts.
Unless his case is revisited before it is too late, he would be the first person in the U.S. executed
based on the debunked shaken baby hypothesis.

Recent photo of Robert Roberson 
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RECOMMENDATIONS
Based on our analysis of the Article 11.073 cases filed and adjudicated by the Texas Court of
Criminal Appeals (CCA) since the law’s enactment, we have identified opportunities for the
Texas Legislature to strengthen the framework of review and address some of the ambiguities
in the law’s application. These recommendations have been crafted to promote the efficacy and
fairness of post-conviction review where a person is convicted based on unreliable scientific
evidence.

Recommendation #1

Revise the Standard for Granting Relief to Consider the Overall Impact of Flawed Scientific
Evidence. 

The CCA has itself admitted that proving actual innocence is a “Herculean task.”³⁶ But the vast
majority of the decidedly few successful claims under Article 11.073 have placed significant
emphasis on the legal “actual innocence” standard which requires eliminating any possibility of
guilt, even though proof of this is not required under the statute. As explained throughout this
report, most innocent people cannot meet the “actual innocence” legal standard. 11.073 could
be more effective in protecting innocent people convicted based on flawed forensic evidence if
courts could consider claims of false and discredited science as it does due process claims:
granting relief if the evidence was more likely than not to contribute to a conviction. While
typically discrete types of evidence are not treated this way, scientific evidence deserves due
process treatment because of its weighty influence on juries.³⁷ If the statute permitted relief
when it is more likely than not that the flawed scientific evidence relied on by the State
contributed to the conviction, the focus would be on the reliability and significance of the
scientific evidence presented rather than requiring an innocent person to meet the impossible
burden of affirmatively disproving any possibility of their own guilt. 

Recommendation #2

Amend 11.073 to Include Penalty Phase Relief.

Once a person facing a capital sentence is found guilty, they proceed to the “penalty phase” of
their trial, where the jury decides whether they deserve a life or death sentence. The jury
makes this decision based on the presence of mitigating circumstances and aggravating
circumstances, as well as based on whether the person presents a future danger to society. The
introduction of unreliable or discredited scientific evidence during the penalty phase can skew
the sentencing process by influencing the severity of a sentence. The prosecution can use
scientific evidence to suggest a person’s involvement in another offense, support an
aggravating circumstance, or advance a theory of future dangerousness. 
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The CCA has interpreted the plain language of Article 11.073 to exclude penalty-phase relief.³⁸
However, permitting penalty-phase relief could help ensure that people are not unfairly
disadvantaged by problematic scientific evidence at any stage of the trial. In capital cases where
the death penalty is a possible outcome, discredited and unreliable scientific evidence can lead
to wrongful executions, which is an irreversible miscarriage of justice. 

Expanding Article 11.073's reach to the penalty phase would be a significant step toward more
accurate and fair sentencing decisions. It would help address the impact of unreliable scientific
evidence, uphold legislative intent, and promote public trust in the legal system, even in the
most severe cases.³⁹

Recommendation #3

Expand Access to Counsel for Indigent People Seeking Relief from their Wrongful
Convictions.

The legislature should add a statutory provision for the limited appointment of counsel for
indigent people with potentially viable claims under Article 11.073. The provision should
instruct courts to appoint such counsel before deciding whether to authorize the claims or
grant merits review. Although a court can appoint an attorney to an indigent applicant "if the
court concludes that the interests of justice require representation,"⁴⁰ courts rarely utilize this
provision uniformly.⁴¹ Currently, pro se applicants are typically appointed counsel only after
their application is remanded for additional fact-finding. Furthermore, when the CCA directs
trial courts to appoint counsel, it is usually in the event the trial court elects to hold an
evidentiary hearing. This is insufficient, as it is often too late for applicants with claims that have
substantive merit but fail because they lack technical procedural compliance. 

Without legal representation, pro se applicants are significantly disadvantaged in the complex
process of resolving issues that may require affidavits, depositions, interrogatories, or
additional forensic testing. Therefore, early appointment of counsel is essential to ensure fair
and effective access to justice for these applicants. Under Chapter 64, “[a] convicted person is
entitled to counsel.”⁴² Once a person tells the trial court they want to file a motion under
Chapter 64, the court must find reasonable grounds for the motion and determine that the
person cannot afford a lawyer in order to appoint one.⁴³ Article 11.073 would benefit from a
similar addition, ensuring people have access to the courts.
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Recommendation #4

Implement Discretionary Review by the CCA.

To enhance the effectiveness of the post-conviction review process where junk science is at
issue, 11.073 should be amended to give trial courts the power to enter final judgments and
allow for discretionary review by the CCA. Under the current procedure, the CCA is required to
review every post-conviction application submitted under Article 11.073, irrespective of the
case’s merits or the trial court's findings of fact and conclusions of law. 

By shifting to a discretionary appellate review system, the CCA would have the authority to
select which cases merit its attention based on the need to address legal or factual issues or
the presence of novel questions of law. 

This amendment would streamline the review process and provide trial courts with greater
responsibility in evaluating claims under 11.073. Such a shift would encourage thorough and
rigorous fact-finding and produce better trial court-level record-making. Furthermore, in cases
where the applicant, State, and the trial court agree that relief should be granted, the judgment
could be left undisturbed. This approach better aligns with the goal of granting relief to people
convicted based on false and unreliable scientific evidence while promoting judicial efficiency
and preserving the CCA's capacity to address the most pressing legal questions. 

Recommendation #5

Mandate the CCA to Explain Why It Has Denied or Dismissed an 11.073 Claim.

The legislature should amend Article 11.073 to require the CCA to explain its reasoning in a
written opinion any time it dismisses or denies relief under the statute. This amendment would
enhance transparency in the decision-making process, offering valuable insight to legislators on
the effectiveness and application of 11.073 and providing clear guidance to future litigants. This
requirement is crucial because the current practice shows that the CCA either applies an overly
stringent standard for authorization or relies on trial courts for substantive fact-finding and
decision-making. Oftentimes, trial courts simply adopt the State’s arguments with minimal
scrutiny or explanation, resulting in applicants receiving little to no rationale for the rejection of
their claims. By insisting on reasoned orders, the legislature could identify how 11.073 is being
applied and address any shortcomings in its implementation.
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CONCLUSION
In summary, the implementation and application of Article 11.073 have highlighted several
areas where improvements are necessary to ensure justice for innocent people convicted
based on flawed forensic evidence. The recommendations provided would address these
issues by clarifying procedural requirements, mandating reasoned opinions from the CCA,
ensuring that the onerous showing of actual innocence is not a prerequisite for relief, and
improving access to legal representation for indigent and pro se people. By making these
changes, the legislature could enhance the fairness, reliability, and effectiveness of the post-
conviction review process and ensure that wrongful convictions based on junk science are
more readily addressed and rectified.
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