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INTEREST OF AMICUS CURIAE!

Douglas Berman is the Newton D. Baker—Baker &
Hostetler Chair in Law and Executive Director of the
Drug Enforcement and Policy Center at The Ohio
State University Moritz College of Law.2 He teaches,
conducts research, and practices in the fields of
criminal law and sentencing in the United States.
Professor Berman is the co-author of the casebook
Sentencing Law and Policy: Cases, Statutes and
Guidelines, now in its fifth edition, and has served as
a managing editor of the Federal Sentencing Reporter
for more than twenty-five years. Professor Berman is
also the sole creator and author of the widely read
blog, Sentencing Law and Policy, which this Court
and numerous lower courts have cited. Professor
Berman has no personal interest in this case, and his
sole interest is in the fair and proper application of
federal criminal law.

SUMMARY OF THE ARGUMENT

In the Sentencing Reform Act of 1984 and the First
Step Act of 2018, Congress provided and then
expanded district-court authority to reduce a prison

1 In accordance with Rule 37.6, no counsel for any party
authored this brief in whole or in part, and no such counsel or
party made a monetary contribution intended to fund the
preparation or submission of this brief. No person other than
amicus or his counsel made a monetary contribution intended to
fund the preparation or submission of this brief.

2 Professor Berman submits this brief in his individual
capacity, not on behalf of the institution with which he is
affiliated.



term “if it finds that extraordinary and compelling
reasons warrant such a reduction ... and that such a
reduction 1s consistent with applicable policy
statements issued by the Sentencing Commission.”
18 U.S.C. § 3582(c)(1)(A). Congress tasked the United
States Sentencing Commission with “promulgating
general policy statements ... [that] describe what
should be considered extraordinary and compelling
reasons for sentence reduction.” 28 U.S.C. § 994(t).

In this way, Congress created an institutional
structure for sentence-reduction policymaking and
decisionmaking in keeping with the Sentencing
Reform Act’s approach to initial sentencing. In both
settings, subject to statutory instructions, the
Commission develops systemwide sentencing policy
by promulgating and revising guidelines and policy
statements. In both settings, district courts apply
these guidelines and policy statements as they make
sentencing decisions in individual cases (with their
discretion further guided by constitutional limits and
statutory instructions).

Congress in the Sentencing Reform Act also
created a role for federal circuit courts to review, if a
party appeals, a district court’s individual sentencing
decision. 18 U.S.C. § 3742. But “Congress did not
intend, by establishing limited appellate review, to
vest in appellate courts wide-ranging authority over
district court sentencing decisions.” Koon v. United
States, 518 U.S. 81, 97 (1996). As this Court explained
in Koon, “Congress did not grant federal courts
authority to decide what sorts of sentencing



considerations are 1nappropriate In  every
circumstance,” because “for the courts to conclude a
factor must not be considered under any
circumstances would be to transgress the
policymaking authority vested in the Commission.”
Id. at 106-07.

In this case, the Second Circuit transgressed the
policymaking authority vested in the Commission by
doing precisely what Koon explained was improper.
Without any textual basis in the statutes enacted by
Congress or in any policy statement issued by the
Commission, the Second Circuit held that any reasons
that may hypothetically be alleged as grounds for
vacating a sentence under 28 U.S.C. § 2255 can never
be considered by a district court when assessing
whether “extraordinary and compelling reasons” may
warrant a discretionary sentence reduction. In other
words, the Second Circuit essentially declared, contra
Koon, that certain relevant sentencing factors “must
not be considered under any circumstances.” 518 U.S.
at 106-07. Because circuit courts overstep their role
within the Sentencing Reform Act when they declare
“what sorts of sentencing considerations are
Inappropriate in every circumstance,” id. at 106, this
Court should reverse the decision below.



ARGUMENT

I. Congress and the Sentencing
Commission, not the Courts of Appeals,
Establish National Sentencing Policies.

A. The Sentencing Reform Act
allocates policymaking authority to
the Sentencing Commission and
case-by-case decisionmaking
authority to courts.

Seeking more consistent, proportionate, and
transparent sentencing policymaking and outcomes,
Congress enacted the Sentencing Reform Act of 1984,
Pub. L. No. 98-473, §§ 211-39, 98 Stat. 1837, 1987—
2040, creating the United States Sentencing
Commission. Congress created the Commission to
“provide certainty and fairness in meeting the
purposes of sentencing” while “avoiding unwarranted
sentencing disparities.” 28 U.S.C. §991(b)(1)(B).
Congress instructed the Commission to promulgate
“guidelines for wuse of a sentencing court in
determining the sentence to be imposed in a criminal
case” as well as “general policy statements regarding
application of the guidelines or any other aspect of
sentencing or sentence implementation.” Id.
§ 994(a)(2).3 In addition, Congress mandated that the
Commission “consult with authorities on, and

3 This Court later made the guidelines “effectively advisory” to
address Fifth and Sixth Amendment concerns with judicial fact-
finding in a mandatory sentencing scheme. United States v.
Booker, 543 U.S. 220, 245 (2005).



individual and institutional representatives of,
various aspects of the Federal criminal justice system”
as part of a regular process to “review and revise” the
guidelines. Id. § 994(0).

Congress gave the Sentencing Commission
detailed instructions for creating and revising the
sentencing guidelines and policy statements. See
Mistretta v. United States, 488 U.S. 361, 366-70
(1989). For example, Congress instructed the
Commission to give “particular attention” in
developing the guidelines “to providing certainty and
fairness in sentencing and reducing unwarranted
sentence disparities,” 28 U.S.C. § 994(f), and to “take
into account the nature and capacity of the penal,
correctional, and other facilities and services
available,” id. § 994(g). Congress also instructed the
Commission to “insure that the guidelines reflect the
general appropriateness of imposing a sentence other
than imprisonment in cases in which the defendant is
a first offender who has not been convicted of a crime
of violence or an otherwise serious offense.” Id.
§ 994(j). Importantly, Congress also preserved a long
tradition of district-court sentencing discretion by
providing that “[n]o limitation shall be placed on the
information concerning the background, character,
and conduct of a person convicted of an offense which
a court of the United States may receive and consider
for the purpose of imposing an appropriate sentence.”
18 U.S.C. § 3661; see Concepcion v. United States, 597
U.S. 481, 491-92 (2022).



The Sentencing Reform Act also abolished parole
while granting the district court authority to reduce a
prison term “if it finds that extraordinary and
compelling reasons warrant such a reduction ... and
that such a reduction is consistent with applicable
policy statements issued by the Sentencing
Commission.” 18 U.S.C. § 3582(c)(1)(A). Congress
again tasked the Sentencing Commission with
establishing guiding sentencing policies in this
context by mandating that the Commission
“promulgat[e] general policy statements ... [that]
describe what should be considered extraordinary and
compelling reasons for sentence reduction.” 28 U.S.C.
§ 994(t). Congress also set out one substantive
Iinstruction by stating that “[r]ehabilitation of the
defendant alone shall not be considered an
extraordinary and compelling reason.” Id. In the
First Step Act of 2018, Pub. L. No. 115-391, 132
Stat. 5194, Congress  amended 18 U.S.C.
§ 3582(c)(1)(A) to allow prisoners to file motions for
sentencing reductions directly with district courts,
and i1t did so with the stated purpose of “Increasing
the Use and Transparency of Compassionate
Release.” Pub. L. No. 115-391, § 603(b).

The Sentencing Reform Act provided for appellate
review of a district court’s individual sentencing
decision. 18 U.S.C. § 3742. Congress set forth certain
limited grounds for review of a sentence, id.
§§ 3742(a)—(c), and it called for the courts of appeals
to conduct a “review of the record” and then affirm or
vacate a sentence based on whether it found specific
error in the district court’s decisionmaking, id.



§§ 3742(e)—(f). But this case-specific review process
neither states nor suggests courts of appeals have any
authority to rewrite or reformulate the guidelines and
policy statements based on their own policy
judgments, even if they might disagree with how the
Commission has implemented its policymaking
authority. For example, though the guidelines often
recommend a sentence of imprisonment for first-time
offenders, a circuit court could not claim the statutory
mandate of 28 U.S.C. § 994(j) authorizes judicial
rewriting of certain guidelines to reflect the court’s
policy views on how to better discharge the
instructions Congress gave to the Commission.
Similarly, even if defendants present evidence that
certain guideline provisions operate to create
worrisome disparities, circuit courts lack statutory
authority to engage in wholesale guideline revisions
to advance Congress’s statutory instructions to the
Commission regarding “reducing unwarranted
sentence disparities.” See id. § 994(f).

In short, the Sentencing Reform Act created a
foundational institutional structure for the operation
of the federal sentencing system: the Commission,
guided by Congress’ statutory instructions, develops
systemwide sentencing policy through promulgation
and revision of guidelines and policy statements;
district courts, working case-by-case, apply these
guidelines and policy statements to aid them in
exercising their discretion when imposing sentences
on defendants in light of the unique facts and factors
in each case.



B. Centuries of caselaw honor the
distribution of policymaking and
decisionmaking authority Congress
set forth in the Sentencing Reform
Act.

The institutional structure and roles for
sentencing that Congress set out in the Sentencing
Reform Act, with courts having discretion to consider
individualized circumstances as they operationalize
the broad policy goals set out by Congress, has deep
roots. From the Founding onwards, this Court has
explained that it is not the role of federal judges to
expound criminal law with broad strokes based on
jurists’ own policy concerns. See, e.g., United States v.
Hudson, 11 U.S. (7 Cranch) 32, 33 (1812); United
States v. Wiltberger, 18 U.S. (5 Wheat.) 76, 95 (1820).
But it is the role of federal trial courts to consider all
relevant facts and factors in each case when
sentencing an individual defendant. Concepcion, 597
U.S. at 492; see, e.g., Lyon’s Case, 15 F. Cas. 1183,
1185 (C.C.D. Vt. 1798) (Paterson, Circuit Justice)
(considering facts that “tended to mitigate the
sentence which would otherwise have been imposed”).
There are, of course, limits on what federal judges can
consider at sentencing. But the limits for a sentencing
court are only those “set forth by Congress in a statute
or by the Constitution,” or by the Sentencing
Commission upon Congress’s instructions; they are
not to be formulated by circuit courts. Concepcion,
597 U.S. at 494; see Ex parte United States, 242 U.S.



27, 42 (1916) (scope of judicial discretion subject to
congressional control).4

This division of labor is not only consistent with
longstanding criminal-justice traditions and norms,
but it is also institutionally sound. Congress, through
traditional legislation, is best “qualified ... to weigh
the costs and benefits of different approaches,” “make
the necessary policy judgment[s],” and write general
nationwide rules. Azar v. Allina Health Seruvs., 587
U.S. 566, 582—-83 (2019). In this context, Congress
sought to advance the goal of developing sound
“sentencing policies and practices for the Federal
criminal justice system,” 28 U.S.C. § 991(b)(1), by
creating a specialized body, the United States
Sentencing Commission, in part because Congress
recognized this task necessarily demands regularly
assembling and repeatedly assessing information and
insights from a wide array of system participants,
stakeholders, and experts. See Kimbrough v. United
States, 552 U.S. 85, 109 (2007) (noting that the
Commission “has the capacity courts lack to base its
determinations on empirical data and national
experience, guided by a professional staff with
appropriate expertise” (quotation marks omitted)).

Courts, through case-by-case exercise of
sentencing discretion, are best qualified to “take into
account individual circumstances” that “cannot, by

4 Though Koon concerned initial sentencing, judicial sentence
reduction has its own history. E.g., United States v. Benz, 282
U.S. 304, 311 (1931). Concepcion cited Koon in its first sentence,
making clear that these principles apply equally in the sentence-
reduction context. See 597 U.S. at 486.
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their very nature, be comprehensively listed and
analyzed in advance.” Koon, 518 U.S. at 92, 94. And
within the judiciary, district courts, not courts of
appeals, have “an institutional advantage” in making
determinations about how best to apply general
sentencing policies to the facts and factors of
individual cases. Id. at 98; see Cooter & Gell v.
Hartmarx Corp., 496 U.S. 384, 402 (1990) (“Familiar
with the issues and litigants, the district court is
better situated than the court of appeals to marshal
the pertinent facts and apply [a] fact-dependent legal
standard”); Anderson v. City of Bessemer City, N.C.,
470 U.S. 564, 574 (1985) (“The trial judge’s major role
1s the determination of fact, and with experience in
fulfilling that role comes expertise”). Cf. Esteras v.
United States, 145 S. Ct. 2031, 2048 (2025) (Alito, J.,
joined by Gorsuch, J., dissenting) (“Veteran trial
judges often complain that their appellate colleagues
live in a world of airy abstractions”).

C. This Court has repeatedly enforced
the institutional structure set forth
in the Sentencing Reform Act.

Given these dynamics, it is no surprise that this
Court has repeatedly reversed rulings by courts of
appeals that invented restrictions on district courts’
sentencing discretion without a clear statutory or
guideline basis.

1. In Koon v. United States, 518 U.S. 81 (1996), the
Court explained that it is institutional error for circuit
courts to use the limited appellate process to
pronounce broad sentencing policies that are the
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purview of the Sentencing Commission. There, the
Ninth Circuit had vacated a below-guideline sentence
in part by holding that certain factors relied upon by
the district court could never provide a basis for a
downward departure. This Court reversed in relevant
part. The Court explained that Congress, recognizing
“the wisdom, even the necessity, of sentencing
procedures that take into account individual
circumstances,” preserved in the Sentencing Reform
Act broad district-court discretion to consider the
array of “unique factors” that only they encounter in
their “day-to-day experience in criminal sentencing.”
Id. at 92, 98. Congress, the Court wrote, “did not
intend, by establishing limited appellate review, to
vest in appellate courts wide-ranging authority over
district court sentencing decisions.” Id. at 97.

Critically, the Court in Koon not only addressed
the deference courts of appeals must show to district-
court sentencing decisions, but it also stressed the
impropriety of circuit courts conducting the kind of
policymaking reserved to the Sentencing Commission
by declaring certain factors can never be considered
as a basis for a below-guideline sentence. The Court
explained: “for the courts to conclude a factor must not
be considered under any circumstances would be to
transgress the policymaking authority vested in the
Commission.” Id. at 106-07. Any broad categorical
claims about sentencing factors, “however persuasive
as a matter of sentencing policy, should be directed to
the Commission [because] Congress did not grant
federal courts authority to decide what sorts of
sentencing considerations are inappropriate in every
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circumstance.” Id. at 106. Koon thus held that the
district court was within its discretion to consider
various factors as the basis for a departure because
neither Congress nor the Commission had expressly
deemed such factors out of bounds. Id. at 112.

2. Koon 1s no outlier; the Court has repeatedly
reiterated its holding and principles. In United States
v. Watts, 519 U.S. 148 (1997) (per curiam), this Court
again reversed the Ninth Circuit after it declared that
a district court could not “rely on facts of which the
defendant was acquitted” in increasing the
defendant’s sentence. Id. at 150. The Court explained
that applicable sentencing statues provide no “basis
for the courts to invent a blanket prohibition against
considering certain types of evidence at sentencing.”
Id. at 152. Together, Koon and Watts demonstrate
that the same principles countermand circuit-court
efforts to preclude the consideration of relevant
sentencing facts and factors that are either
aggravating or mitigating.

More recent rulings reinforce these points. In
Pepper v. United States, 562 U.S. 476 (2011), the
Court once more reversed an appellate ruling
wrongfully declaring certain relevant sentencing
factors off limits. This Court explained that the
Eighth Circuit’s “categorical bar” “prohibiting the
District Court from considering any evidence of [the
defendant’s]  postsentencing rehabilitation at
resentencing conflicts with longstanding principles of
federal sentencing law and contravenes Congress’
directives.” Id. at 491, 493. And most recently, in
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Concepcion, the Court reversed a First Circuit ruling
which problematically precluded what a district judge
could consider during certain sentence-modification
proceedings. The Court explained that the “only
limitations on a court’s discretion to consider any
relevant materials ... in modifying [a defendant’s]
sentence are those set forth by Congress in a statute
or by the Constitution.” 597 U.S. at 494.

I1. The Second Circuit Transgressed the
Sentencing Commission’s Policy
Authority.

A. The Second Circuit’s decision below, which
asserted “what sorts of sentencing considerations are
Iinappropriate in every circumstance” as a possible
basis for a sentencing reduction under 18 U.S.C.
§ 3582(c)(1)(A), 1s precisely the type of ruling
repudiated by this Court in Koon and related
sentencing cases. In Koon, this Court rightly reversed
a circuit ruling precluding certain considerations as a
basis for a sentence reduction, explaining that only
the Sentencing Commission, not the courts of appeals,
has been tasked by Congress to formulate and
promulgate general sentencing policies. It should do
So again.

In the instant case, the district court found that
“extraordinary and compelling reasons” warranted a
reduction of the Petitioner’s sentence. Pet. App. 37a.
Specifically, in addition to the consideration of other
factors, the district court noted that the evidence of
guilt, though adequate to support a jury verdict of
conviction, contained significant holes. Id. at 36a—
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37a. Among other concerns, “[t]he Government’s key
witness” “had considerable motive to lie and had lied
before to the Government,” and the physical evidence
did not match the trial testimony presented by the
prosecution. Id. at 36a.

The Second Circuit essentially agreed with
Petitioner and the district court’s statutory analysis.
It did not dispute that “the statutory terms
‘extraordinary and compelling[]” have a “broad
ordinary meaning.” Pet. App. 17a. And it
acknowledged that “district courts have the discretion
‘to consider the full slateof extraordinary and
compelling reasons that an imprisoned person might
bring before them in motions for compassionate
release.” Id. at 20a (quoting United States v.
Brooker, 976 F.3d 228, 237 (2d Cir. 2020) (emphasis in
Fernandez)). Nevertheless, claiming that it was
relying on “canons of statutory construction,” the
Second Circuit decided that it needed to “remove|]
certain claims from that slate.” Pet. App. 21a. Since
some of Petitioner’s proffered reasons for a reduced
sentence may also be alleged in petitions brought
under 28 U.S.C. § 2255, the Second Circuit adopted
the policy that these reasons cannot be considered by
a district court when i1t assesses potential
“extraordinary and compelling reasons” for a
discretionary sentence reduction. Pet. App. 19a.

The Second Circuit ruling here is not fairly
described as statutory interpretation; rather, it
amounts to a policy determination as to “what should
be considered extraordinary and compelling reasons
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for sentence reduction.” 28 U.S.C. § 994(t). The
Second Circuit did not attend to the words Congress
enacted in the text of the statute (“extraordinary” and
“compelling”). Instead, it made assumptions about
what “Congress had intended.” Pet. App. 18a. And it
focused on policy consequences when fretting about
“allow[ing] prisoners to avoid the specific habeas
restrictions by resorting to compassionate release.”
Id. at 21a—22a (quoting United States v. Hunter, 12
F.4th 555, 567 (6th Cir. 2021)).

B. What Congress intended in this context is
spelled out in the text of 28 U.S.C. § 994(t), which
tasked the Sentencing Commission, not the courts,
with “promulgating general policy statements
[that] describe what should be considered
extraordinary and compelling reasons for sentence
reduction.” The Second Circuit’s concerns about
possible overlap of reasons that prisoners might
advance in distinct statutory contexts, “however
persuasive as a matter of sentencing policy, should be
directed to the Commission,” Koon, 518 U.S. at 106,
because Congress provided that the Commission, and
only the Commission, develops general policies
regarding the possible reasons for sentencing
reductions. As this Court stressed before and must
reiterate in this context, “Congress did not grant
federal courts authority to decide what sorts of
sentencing considerations are inappropriate in every
circumstance.” Id.

Dynamic policy arguments sounding in judicial
efficiency and sentencing fairness can be developed for
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and against positions regarding whether reasons that
can also be alleged in habeas should or should not
provide a basis for a sentencing reduction.
Section 2255 motions encompass a wide array of
possible constitutional and statutory claims ranging
from factual and legal innocence to prosecutorial
misconduct to ineffective assistance of counsel to
judicial sentencing errors.> Whether any such claims
should be categorically unavailable as reasons for a
sentencing reduction—in a proceeding that demands
a holistic inquiry into all of a defendant’s
circumstances—is a decision that Congress tasked
only the Commission to address. In accord with the
instructions Congress set forth in 28 U.S.C. § 994(t),
the Commission could, though its deliberative
rulemaking process, promulgate a specific policy
statement articulating rules and limits regarding
whether and when reasons that can be alleged in
habeas should or should not be possible
“extraordinary and compelling reasons” for a sentence
reduction.6 But the courts of appeals are not tasked

5 Section 2255 encompasses all claims that “the sentence was
imposed in violation of the Constitution or laws of the United
States, or that the court was without jurisdiction to impose such
sentence, or that the sentence was in excess of the maximum
authorized by law, or is otherwise subject to collateral attack.”
28 U.S.C. §2255(a). In telling contrast, Congress placed
procedural regulations on § 2255 motions in statutory text, id.
§§ 2255(f), (h), whereas it delegated to the Commission the
development of policy statements to regulate sentence reduction
motions.

6 Since the enactment of the First Step Act, the Commission
has been collecting, analyzing and publishing data on sentence
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with policymaking on this matter, and the Second
Circuit’s ruling violated § 994(t)’s mandate that it is
for the Commission, and only the Commission, to
“describe what should be considered extraordinary
and compelling reasons for sentence reduction.”

Of course, appellate courts can and must assess,
when adjudicating any case-specific claims of
sentencing error raised on appeal, whether a district
court has made a clearly erroneous judgment in an
individual case based on its particular facts. But it is
not the job of appellate courts to make general
sentencing policy and restrict district courts’
sentencing discretion as a matter of law based on their
own policy concerns, as the court of appeals did in this
case. Therefore, just as it did in Koon—and again (and
again) thereafter—this Court should reverse
1mproper circuit-court sentencing policymaking and
vindicate the essential and longstanding structural
principles Congress set forth in the Sentencing
Reform Act.

reduction motions. See U.S. Sentencing Commission,
Compassionate  Release  Data  Reports, available at
https://tinyurl.com/2awt4ya8. These data enable tracking and
assessing how the Commission’s policy statement functions in
the courts and can assist the Commission and stakeholders in
future policy discussions about whether and how the
Commission’s policy statements ought to be further amended.
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CONCLUSION

The Court should reverse the judgment of the court
of appeals.

Respectfully submitted,

VINCENT LEVY
Counsel of Record
NicHOLAS H. HALLOCK
HOLWELL SHUSTER
& GOLDBERG LLP
425 Lexington Avenue
14th Floor
New York, NY 10017
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