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B. P. J. et al v. West Virginia State Board of Education et 
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Assigned to: Judge Joseph R. Goodwin 

Cause: 42:1983 Civil Rights Act 

Date Filed: 05/26/2021 
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Nature of Suit: 448 Civil Rights: Education 

Jurisdiction: Diversity 

***

05/26/2021 COMPLAINT. Filing Fee 
$402.00. Receipt # CHAR019069. 
(Attachments: # 1 Declaration of 
Loree Stark, # 2 Proposed 
Summons as to Dora Stutler, # 3 
Proposed Summons as to 
Harrison County Board of 
Education, # 4 Proposed 
Summons as to W. Clayton Burch, 
# 5 Proposed Summons as to 
West Virginia Secondary School 
Activities Commission, # 6 
Proposed Summons as to West 
Virginia State Board of 
Education, # 7 Receipt, # 8 Civil 
Cover Sheet) (kew) 
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05/26/2021 MOTION by B. P. J., Heather 
Jackson for a Preliminary 
Injunction. (Attachments: # 1 
Declarations of Joshua Safer and 
Heather Jackson, # 2 Proposed 
Order) (kew) 

05/26/2021 MOTION by B. P. J., Heather 
Jackson for Leave to File Brief in 
Excess of the Page Limitation 
with proposed document attached 
(Attachments: # 1 Exhibit A, # 2 
Proposed Order) (kew) 

*** 

06/02/2021 ORDER granting 3 MOTION by 
B. P. J., Heather Jackson for 
Leave to File Brief in Excess of 
the Page Limitation; the Clerk is 
directed to docket the proposed 
document [ECF No. 3-1] as 
Plaintiffs’ Memorandum in 
Support of Plaintiff’s Motion for 
Preliminary Injunction. Signed by 
Judge Joseph R. Goodwin on 
6/2/2021. (cc: counsel of record; 
any unrepresented party) (kew) 

06/02/2021 MEMORANDUM OF LAW by B. 
P. J., Heather Jackson in support 
of 2 MOTION by B. P. J., Heather 
Jackson for a Preliminary 
Injunction (docketed pursuant to 
#18 order) (kew) 

*** 
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06/09/2021 SUPPLEMENTAL 
DECLARATION of Katelyn 
Kang by B. P. J., Heather 
Jackson is support of 2 MOTION 
by B. P. J., Heather Jackson for a 
Preliminary Injunction. (Barr, 
Andrew) (Modified on 6/10/2021 to 
correct link and to add party filer) 
(kew). 

*** 

06/11/2021 EXPEDITED MOTION by B. P. 
J., Heather Jackson for a 
Scheduling Order. (Stark, Loree) 

06/11/2021 PROPOSED ORDER Order 
Granting Expedited Motion for a 
Scheduling Order by B. P. J., 
Heather Jackson. (Stark, Loree) 

06/14/2021 ORDER denying 27 
EXPEDITED MOTION by B. P. 
J., Heather Jackson for a 
Scheduling Order; Defendants’ 
Response to Plaintiffs’ Motion for 
a Preliminary Injunction is due on 
6/16/2021; Plaintiffs’ Reply to the 
Response is due 6/23/2021. Signed 
by Judge Joseph R. Goodwin on 
6/14/2021. (cc: counsel of record; 
any unrepresented party) (kew) 

*** 

06/15/2021 MOTION by Harrison County 
Board of Education, Dora Stutler, 
West Virginia Secondary School 
Activities Commission, West 
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Virginia State Board of 
Education, W. Clayton Burch for 
Amended Schedule. (Deniker, 
Susan) (Modified on 6/15/2021 to 
add party filer) (kew). 

*** 

06/15/2021 ORDER denying Unopposed 
Motion to Amend the Briefing 
Schedule; Defendants’ Response 
to the Motion for a Preliminary 
Injunction is due 6/23/2021; 
Plaintiffs’ Reply is due 6/30/2021. 
Signed by Judge Joseph R. 
Goodwin on 6/15/2021. (cc: counsel 
of record; any unrepresented 
party) (kew) 

06/17/2021 UNOPPOSED MOTION by State 
of West Virginia to Intervene and 
for Proposed Response Deadline. 
(Capehart, Curtis) 

06/17/2021 MEMORANDUM OF LAW by 
State of West Virginia in support 
of UNOPPOSED MOTION by 
State of West Virginia to 
Intervene and for Proposed 
Response Deadline. (Capehart, 
Curtis) 

06/17/2021 STATEMENT OF INTEREST 
by United States of America. 
(Vaughan, Aria) 

*** 
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06/18/2021 ORDER directing the 40 
Unopposed Motion by State of 
West Virginia to Intervene is 
GRANTED; further directing the 
request for an additional two days 
to respond to Plaintiffs’ Motion 
for a Preliminary Injunction is 
DENIED. Signed by Judge 
Joseph R. Goodwin on 6/18/2021. 
(cc: counsel of record; any 
unrepresented party) (ts) 

*** 

06/22/2021 RESPONSE by West Virginia 
Secondary School Activities 
Commission to 2 MOTION by B. 
P. J., Heather Jackson for a 
Preliminary Injunction. 
(Attachments: # 1 Exhibit A, # 2 
Exhibit B)(Green, Roberta) 

06/23/2021 RESPONSE by W. Clayton 
Burch, West Virginia State Board 
of Education in opposition to 2 
MOTION by B. P. J., Heather 
Jackson for a Preliminary 
Injunction (Attachments: # 1 
Exhibit 1, # 2 Exhibit 2, # 3 
Exhibit 3)(Morgan, Kelly) 

06/23/2021 RESPONSE by State of West 
Virginia in opposition to 2 
MOTION by B. P. J., Heather 
Jackson for a Preliminary 
Injunction (Attachments: # 1 
Exhibit A, # 2 Exhibit B, # 3 

5



Exhibit C, # 4 Exhibit D, # 5 
Exhibit E, # 6 Exhibit F, # 7 
Exhibit G, # 8 Exhibit H, # 9 
Exhibit I)(Capehart, Curtis) 

06/23/2021 RESPONSE by Harrison County 
Board of Education, Dora Stutler 
in opposition to 2 MOTION by B. 
P. J., Heather Jackson for a 
Preliminary Injunction (Deniker, 
Susan) 

*** 

06/30/2021 CONSOLIDATED REPLY by B. 
P. J., Heather Jackson to 47 
Response and the 48 , 49  and 50 
Responses In Opposition. 
(Attachment: # 1 Supplemental 
Expert Declaration of Joshua D. 
Safer) (Stark, Loree) 

07/01/2021 MOTION by West Virginia State 
Board of Education, W. Clayton 
Burch to Dismiss 1 Complaint. 
(Morgan, Kelly) (Modified on 
7/1/2021 to add party filer) (lca). 

07/01/2021 MEMORANDUM OF LAW by 
W. Clayton Burch, West Virginia 
State Board of Education in 
support of 54 MOTION by West 
Virginia State Board of 
Education, W. Clayton Burch to 
Dismiss 1 Complaint. (Morgan, 
Kelly) 

07/02/2021 MOTION by West Virginia 
Secondary School Activities 
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Commission to Dismiss 1 
Complaint. (Green, Roberta) 

07/02/2021 MEMORANDUM by West 
Virginia Secondary School 
Activities Commission in support 
of 56 MOTION by West Virginia 
Secondary School Activities 
Commission to Dismiss 1 
Complaint. (Green, Roberta) 

07/02/2021 MOTION by Harrison County 
Board of Education, Dora Stutler 
to Dismiss 1 Complaint. (Deniker, 
Susan) (Modified on 7/5/2021 to 
add link to #1 complaint) (kew). 

07/02/2021 MEMORANDUM OF LAW by 
Harrison County Board of 
Education, Dora Stutler in 
support of 58 MOTION by 
Harrison County Board of 
Education, Dora Stutler to 
Dismiss 1 Complaint. (Deniker, 
Susan) 

*** 

07/02/2021 ANSWER TO 1 Complaint With 
Jury Demand by State of West 
Virginia.(Capehart, Curtis) 
(Modified on 7/3/2021 to add jury 
demand) (mk). 

*** 

07/16/2021 FIRST AMENDED 
COMPLAINT by B. P. J., 
Heather Jackson against W. 
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Clayton Burch, Harrison County 
Board of Education, State of West 
Virginia, Dora Stutler, West 
Virginia Secondary School 
Activities Commission, West 
Virginia State Board of 
Education, Patrick Morrisey. 
(Attachment: # 1 Proposed 
Summons)(Stark, Loree) 
(Modified on 7/19/2021 to convert 
event to amended complaint) 
(kew). 

07/16/2021 CONSOLIDATED 
OPPOSITION by B. P. J., 
Heather Jackson to 54 , 56 and 58 
Motions to Dismiss. (Stark, 
Loree) 

*** 

07/21/2021 MEMORANDUM OPINION & 
ORDER granting Plaintiff’s 2 
MOTION for a Preliminary 
Injunction. While this case is 
pending, Defendants are enjoined 
from enforcing Section 18-2-25d 
against B.P.J. She will be 
permitted to sign up for and 
participate in school athletics in 
the same way as her girl 
classmates. I find that a bond is 
unnecessary and waive its 
requirement in this case. The 
court further DIRECTS the 
Clerk to post a copy of this 
published opinion on the court’s 

8



website. Signed by Judge Joseph 
R. Goodwin on 7/21/2021. (cc: 
counsel of record; any 
unrepresented party) (arb) 

*** 

07/30/2021 MOTION by West Virginia 
Secondary School Activities 
Commission to Dismiss 64 First 
Amended Complaint. (Green, 
Roberta) 

07/30/2021 MEMORANDUM OF LAW by 
West Virginia Secondary School 
Activities Commission in support 
of 70 MOTION by West Virginia 
Secondary School Activities 
Commission to Dismiss 64 First 
Amended Complaint. (Green, 
Roberta) 

07/30/2021 MOTION by Harrison County 
Board of Education, Dora Stutler 
to Dismiss re: 64 First Amended 
Complaint. (Deniker, Susan) 

07/30/2021 MEMORANDUM OF LAW by 
Harrison County Board of 
Education, Dora Stutler in 
support of 72 MOTION by 
Harrison County Board of 
Education, Dora Stutler to 
Dismiss re: 64 First Amended 
Complaint(mk) 

07/30/2021 MOTION by W. Clayton Burch, 
West Virginia State Board of 
Education to Dismiss With 
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Prejudice re: 64 First Amended 
Complaint. (Morgan, Kelly) 

07/30/2021 MEMORANDUM OF LAW by 
W. Clayton Burch, West Virginia 
State Board of Education in 
support of 74 MOTION by W. 
Clayton Burch, West Virginia 
State Board of Education to 
Dismiss With Prejudice re: 64 
First Amended Complaint. 
(Morgan, Kelly) 

07/30/2021 MOTION by Patrick Morrisey, 
State of West Virginia to Dismiss 
Patrick Morrisey in His Official 
Capacity as Attorney General of 
the State of West Virginia re: 64 
First Amended Complaint. 
(Capehart, Curtis) 

07/30/2021 MEMORANDUM OF LAW by 
Patrick Morrisey, State of West 
Virginia in support of 76 
MOTION by Patrick Morrisey, 
State of West Virginia to Dismiss 
Patrick Morrisey in His Official 
Capacity as Attorney General of 
the State of West Virginia re: 64 
First Amended Complaint 
(Capehart, Curtis) 

07/30/2021 ANSWER TO 64 FIRST 
AMENDED COMPLAINT With 
Jury Demand by State of West 
Virginia.(Capehart, Curtis) 

10



(Modified on 7/31/2021 to add jury 
demand) (mk). 

*** 

08/13/2021 CONSOLIDATED 
MEMORANDUM by B. P. J., 
Heather Jackson in opposition to 
70 MOTION by West Virginia 
Secondary School Activities 
Commission, 72 MOTION by 
Harrison County Board of 
Education, Dora Stutler and 74 
MOTION by W. Clayton Burch, 
West Virginia State Board of 
Education to Dismiss With 
Prejudice, re: 64 First Amended 
Complaint. (Stark, Loree) 

08/13/2021 MOTION by B. P. J., Heather 
Jackson to Strike Jury Demand in 
78 Answer to Complaint by State 
of West Virginia. (Attachment: # 
1 Proposed Order Granting 
Plaintiff’s Motion to Strike Jury 
Demand)(Stark, Loree) 

08/13/2021 JOINT MOTION by B. P. J., 
Patrick Morrisey, State of West 
Virginia to Dismiss Patrick 
Morrisey in His Official Capacity 
as Attorney General of the State 
of West Virginia re: 64 First 
Amended Complaint. 
(Attachment: # 1 Proposed 
Order)(Stark, Loree) (Modified on 
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8/15/2021 to correct link and to 
add party filers) (kew). 

08/20/2021 REPLY by West Virginia 
Secondary School Activities 
Commission to 80 Memorandum 
In Opposition. (Attachment: # 1 
Exhibit A)(Green, Roberta) 

08/20/2021 REPLY by W. Clayton Burch, 
West Virginia State Board of 
Education to 80 Consolidated 
Memorandum in Opposition. 
(Morgan, Kelly) 

08/20/2021 REPLY by Harrison County 
Board of Education, Dora Stutler 
to 80 Consolidated Memorandum 
in Opposition. (Deniker, Susan) 

*** 

09/10/2021 MOTION by Lainey Armistead to 
Intervene (Steele, Brandon) 

09/10/2021 MEMORANDUM by Lainey 
Armistead in support of 94 
MOTION by Lainey Armistead to 
Intervene. (Attachments: # 1 
Exhibit A, # 2 Exhibit B)(Steele, 
Brandon) 

*** 

09/24/2021 OPPOSITION by B. P. J., 
Heather Jackson to 94 MOTION 
by Lainey Armistead to 
Intervene. (Stark, Loree) 
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10/01/2021 REPLY MEMORANDUM by 
Lainey Armistead to 99 
Opposition. (Steele, Brandon) 

*** 

11/30/2021 ORDER granting the 82 JOINT 
MOTION to Dismiss by Plaintiff 
B.P.J. and Defendants State of 
West Virginia and Patrick 
Morrisey, in his official capacity 
as Attorney General for the State 
of West Virginia. The claim by 
Plaintiff B.P.J. against the 
Attorney General in Count II of 
the First Amended Complaint, 
under the Equal Protection 
Clause, is DISMISSED without 
prejudice, and the Attorney 
General is DISMISSED as a 
party. This order does not affect 
any other claim or issue in the 
case. Each side will bear the costs 
and fees as to this claim against 
the Attorney General as well as 
this 82 Joint Motion and the 
Attorney General’s previously-
filed 76 Motion to Dismiss. Signed 
by Judge Joseph R. Goodwin on 
11/30/2021. (cc: counsel of record; 
any unrepresented party) (arb) 

12/01/2021 ORDER denying as moot 76 
MOTION by Patrick Morrisey, 
State of West Virginia to Dismiss 
Patrick Morrisey in His Official 
Capacity as Attorney General of 
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the State of West Virginia. Signed 
by Judge Joseph R. Goodwin on 
12/1/2021. (cc: counsel of record; 
any unrepresented party) (tmr) 

12/01/2021 MEMORANDUM OPINION 
AND ORDER denying 70 , 72 , 
and 74 Motions to Dismiss are 
denied. Signed by Judge Joseph 
R. Goodwin on 12/1/2021. (cc: 
counsel of record; any 
unrepresented party) (lca) 
(Modified on 12/1/2021 to replace 
unflattened image with flattened 
image. (lca). 

12/01/2021 MEMORANDUM OPINION 
AND ORDER granting in part 
and denying in part 94 MOTION 
to Intervene and directs the Clerk 
to docket Intervenor’s Proposed 
Answer to First Amended 
Complaint. Signed by Judge 
Joseph R. Goodwin on 12/1/2021. 
(cc: counsel of record; any 
unrepresented party) (lca) 

12/01/2021 ANSWER to 64 First Amended 
Complaint With Jury Demand by 
Lainey Armistead; filepursuant to 
the 130 Memorandum Opinion 
and Order. (lca) (Modified on 
12/1/2021 to add jury demand) 
(mk). 

*** 
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12/15/2021 ANSWER TO 64 First Amended 
Complaint with Jury Demand by 
W. Clayton Burch, West Virginia 
State Board of Education. 
(Morgan, Kelly) (Modified on 
12/15/2021 to add document link) 
(lca). 

12/15/2021 ANSWER TO 64 First Amended 
Complaint by Harrison County 
Board of Education, Dora Stutler. 
(Deniker, Susan) (Modified on 
12/16/2021 to correct link) (kew). 

12/15/2021 ANSWER TO 64 FIRST 
AMENDED COMPLAINT with 
Jury Demand by West Virginia 
Secondary School Activities 
Commission. (Green, Roberta) 
(Modified on 12/16/2021 to add 
link to #64 amended complaint) 
(kew). 

*** 

03/07/2022 STIPULATION OF 
UNCONTESTED FACTS by B. 
P. J., Heather Jackson, Harrison 
County Board of Education. 
(Hartnett, Kathleen) (Modified on 
3/8/2022 to add party filer) (kew). 

*** 

03/30/2022 STIPULATION OF 
UNCONTESTED FACTS by B. 
P. J., Heather Jackson, West 
Virginia State Board of 
Education, W. Clayton Burch. 
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(Hartnett, Kathleen) (Modified on 
3/31/2022 to add party filers) 
(kew). 

*** 

04/21/2022 MOTION by West Virginia 
Secondary School Activities 
Commission for Summary 
Judgment (Attachments: # 1 
Exhibit A, # 2 Exhibit B, # 3 
Exhibit C, # 4 Exhibit D, # 5 
Exhibit E, # 6 Exhibit F, # 7 
Exhibit G)(Green, Roberta) 

04/21/2022 MEMORANDUM by West 
Virginia Secondary School 
Activities Commission in support 
of 276 MOTION by West Virginia 
Secondary School Activities 
Commission for Summary 
Judgment. (Green, Roberta) 

04/21/2022 MOTION by Harrison County 
Board of Education, Dora Stutler 
for Summary Judgment 
(Attachments: # 1 Exhibit 1, # 2 
Exhibit 2, # 3 Exhibit 3, # 4 
Exhibit 4, # 5 Exhibit 5, # 6 
Exhibit 6, # 7 Exhibit 7, # 8 
Exhibit 8)(Deniker, Susan) 

*** 

04/21/2022 MEMORANDUM OF LAW by 
Harrison County Board of 
Education, Dora Stutler in 
support of 278 MOTION by 
Harrison County Board of 
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Education, Dora Stutler for 
Summary Judgment (Deniker, 
Susan) 

*** 

04/21/2022 MOTION by W. Clayton Burch, 
West Virginia State Board of 
Education for Summary 
Judgment (Attachments: # 1 
Exhibit 1, # 2 Exhibit 2, # 3 
Exhibit 3, # 4 Exhibit 4) (Morgan, 
Kelly) 

04/21/2022 MEMORANDUM OF LAW by 
W. Clayton Burch, West Virginia 
State Board of Education in 
support of 283 MOTION by W. 
Clayton Burch, West Virginia 
State Board of Education for 
Summary Judgment (Morgan, 
Kelly) 

04/21/2022 MOTION by State of West 
Virginia for Summary Judgment. 
(Attachments: # 1 Exhibit A, # 2 
Exhibit B, # 3 Exhibit C, # 4 
Exhibit D, # 5 Exhibit E, # 6 
Exhibit F, # 7 Exhibit G, # 8 
Exhibit H, # 9 Sealed Exhibit I) 
(Capehart, Curtis) (Modified on 
6/7/2022 to modify security of 
ECF 285-9 pursuant to 379 Order) 
(mk). 

04/21/2022 MOTION by Lainey Armistead 
for Summary Judgment. 
(Attachment: # 1 Sealed 
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Appendix in Support)(Steele, 
Brandon) (Modified on 6/7/2022 to 
modify security of ECF No 286-1 
pursuant to 379 Order) (mk). 

04/21/2022 MEMORANDUM by State of 
West Virginia in support of 285 
MOTION by State of West 
Virginia for Summary Judgment. 
(Capehart, Curtis) 

04/21/2022 MEMORANDUM by Lainey 
Armistead in support of 286 
MOTION by Lainey Armistead 
for Summary Judgment. (Steele, 
Brandon) 

04/21/2022 MOTION by B. P. J., Heather 
Jackson for Summary Judgment 
(Attachments: # 1 Declaration of 
Loree Stark in Support of Motion 
for Summary Judgement, # 2 
Exhibit 1, # 3 Exhibit 2, # 4 
Exhibit 3, # 5 Exhibit 4, # 6 
Exhibit 5, # 7 Exhibit 6, # 8 
Exhibit 7, # 9 Exhibit 8, # 10 
Exhibit 9, # 11 Exhibit 10, # 12 
Exhibit 11, # 13 Exhibit 12, # 14 
Exhibit 13, # 15 Exhibit 14, # 16 
Exhibit 15, # 17 Exhibit 16, # 18 
Exhibit 17, # 19 Exhibit 18, #20 
Sealed Exhibit 19, # 21 Exhibit 
20, # 22 Exhibit 21, # 23 Exhibit 
22, # 24 Exhibit 23, # 25 Exhibit 
24, # 26 Exhibit 25, # 27 Exhibit 
26, # 28 Exhibit 27, # 29 Exhibit 
28, # 30 Exhibit 29, # 31 Exhibit 
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30, # 32 Exhibit 31, # 33 Exhibit 
32, # 34 Exhibit 33, # 35 Exhibit 
34, # 36 Exhibit 35, # 37 Exhibit 
36, # 38 Exhibit 37, # 39 Exhibit 
38, # 40 Exhibit 39, # 41 Exhibit 
40, # 42 Exhibit 41, # 43 Exhibit 
42, # 44 Exhibit 43, # 45 Exhibit 
44)(Stark, Loree) (Modified on 
6/7/2022 to modify security of 
ECF No. 289-20 pursuant to 379 
Order) (mk). 

04/21/2022 STATEMENT OF 
UNDISPUTED MATERIAL 
FACTS by B. P. J., Heather 
Jackson re: 289 MOTION by B. P. 
J., Heather Jackson for Summary 
Judgment. (Stark, Loree) 

04/21/2022 MEMORANDUM by B. P. J., 
Heather Jackson in support of 289 
MOTION by B. P. J., Heather 
Jackson for Summary Judgment. 
(Stark, Loree) 

04/21/2022 EXHIBITS by B. P. J., Heather 
Jackson in support of 289 
MOTION by B. P. J., Heather 
Jackson for Summary Judgment. 
(Attachments: # 1 Exhibit 13, # 2 
Exhibit 14, # 3 Exhibit 15, # 4 
Exhibit 16, # 5 Exhibit 19, # 6 
Exhibit 20, # 7 Exhibit 21, # 8 
Exhibit 26) (Stark, Loree) 
(Modified on 4/22/2022 to add link 
to #289 motion) (kew). 
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04/22/2022 MEMORANDUM by Lainey 
Armistead, W. Clayton Burch, 
Harrison County Board of 
Education, B. P. J., Heather 
Jackson, State of West Virginia, 
Dora Stutler, West Virginia 
Secondary School Activities 
Commission, West Virginia State 
Board of Education in support of 
280 JOINT MOTION by B. P. J., 
Heather Jackson, West Virginia 
State Board of Education, 
Harrison County Board of 
Education, West Virginia 
Secondary School Activities 
Commission, W. Clayton Burch, 
Dora Stutler, State of West 
Virginia, United States of 
America to File Exhibits Under 
Seal. (kew) (Modified on 4/26/2022 
to add party filer)(mk). 

*** 

05/12/2022 RESPONSE by West Virginia 
Secondary School Activities 
Commission in opposition to 289 
MOTION by B. P. J., Heather 
Jackson for Summary Judgment 
(Green, Roberta) 

05/12/2022 RESPONSE by W. Clayton 
Burch, West Virginia State Board 
of Education in opposition to 289 
MOTION by B. P. J., Heather 
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Jackson for Summary Judgment 
(Morgan, Kelly) 

*** 

05/12/2022 RESPONSE by Harrison County 
Board of Education, Dora Stutler 
in opposition to 289 MOTION by 
B. P. J., Heather Jackson for 
Summary Judgment 
(Attachments: # 1 Exhibit 1, # 2 
Exhibit 2, # 3 Exhibit 3)(Deniker, 
Susan) 

05/12/2022 RESPONSE by Lainey 
Armistead in opposition to 289 
MOTION by B. P. J., Heather 
Jackson for Summary Judgment 
(Steele, Brandon) 

*** 

05/12/2022 BRIEF by State of West Virginia 
in opposition to 289 MOTION by 
B. P. J., Heather Jackson for 
Summary Judgment. 
(Attachments: # 1 Exhibit A, # 2 
Exhibit B, # 3 Exhibit C, # 4 
Exhibit D, # 5 Exhibit E, # 6 
Exhibit F, # 7 Exhibit 
G)(Capehart, Curtis) 

*** 

05/12/2022 RESPONSE by State of West 
Virginia to 290 Statement of 
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Undisputed Material Facts. 
(Capehart, Curtis) 

05/12/2022 CONSOLIDATED 
MEMORANDUM by B. P. J., 
Heather Jackson in opposition to 
276 MOTION by West Virginia 
Secondary School Activities 
Commission for Summary 
Judgment, 278 MOTION by 
Harrison County Board of 
Education, Dora Stutler for 
Summary Judgment, 283 
MOTION by W. Clayton Burch, 
West Virginia State Board of 
Education for Summary 
Judgment, 285 MOTION by State 
of West Virginia for Summary 
Judgment, 286 MOTION by 
Lainey Armistead for Summary 
Judgment. (Stark, Loree) 

*** 

05/26/2022 REPLY by W. Clayton Burch, 
West Virginia State Board of 
Education to 331 Consolidated 
Memorandum In Opposition. 
(Morgan, Kelly) 

05/26/2022 REPLY by West Virginia 
Secondary School Activities 
Commission to 331 Consolidated 
Memorandum In Opposition. 
(Green, Roberta) (Modified on 
5/27/2022 to remove link to #276 
motion) (kew). 
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05/26/2022 REPLY by Harrison County 
Board of Education, Dora Stutler 
to 331 Consolidated Memorandum 
In Opposition. (Attachments: # 1 
Exhibit 1, # 2 Exhibit 2)(Deniker, 
Susan) (Modified on 5/27/2022 to 
remove links to #278 motion and 
#281 memorandum) (kew). 

05/26/2022 REPLY MEMORANDUM by 
State of West Virginia to 331 
Consolidated Memorandum In 
Opposition. (Capehart, Curtis) 
(Modified on 5/27/2022 to remove 
link to #285 motion) (kew). 

*** 

05/26/2022 REPLY by Lainey Armistead to 
331 Consolidated Memorandum 
In Opposition. (Steele, Brandon) 

*** 

05/26/2022 MOTION by B. P. J., Heather 
Jackson to Reconsider 130 
Memorandum Opinion and Order. 
(Stark, Loree) 

05/26/2022 MEMORANDUM OF LAW by B. 
P. J., Heather Jackson in support 
of 353 MOTION by B. P. J., 
Heather Jackson to Reconsider 
130 Memorandum Opinion and 
Order. (Stark, Loree) 

*** 

05/26/2022 CONSOLIDATED REPLY by B. 
P. J., Heather Jackson to 298 , 299 
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, 301 , 302 Responses In 
Opposition and 305 Brief In 
Opposition (Stark, Loree) 

05/26/2022 REPLY by B. P. J., Heather 
Jackson to 330 Response to 
Statement of Undisputed Material 
Facts. (Stark, Loree) 

05/27/2022 SECOND SUPPLEMENTAL 
DECLARATION of Loree Stark, 
dated May 26, 2022, filed on behalf 
of B. P. J., Heather Jackson re: 
357 Consolidated Reply. 
(Attachments: # 1 Exhibit 64, # 2 
Exhibit 65, # 3 Exhibit 66)(Stark, 
Loree) 

*** 

06/03/2022 REPLY MEMORANDUM OF 
LAW by B. P. J., Heather 
Jackson to 338 Memorandum in 
Response. (Stark, Loree) 

*** 

06/09/2022 RESPONSE by Lainey 
Armistead in opposition to 353 
MOTION by B. P. J., Heather 
Jackson to Reconsider 130 
Memorandum Opinion and Order 
(Steele, Brandon) 

06/09/2022 RESPONSE by State of West 
Virginia in opposition to 353 
MOTION by B. P. J., Heather 
Jackson to Reconsider 130 
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Memorandum Opinion and Order 
(Capehart, Curtis) 

06/16/2022 CONSOLIDATED REPLY 
MEMORANDUM OF LAW by B. 
P. J., Heather Jackson to 380 and 
381 Response In Opposition. 
(Stark, Loree) 

*** 

07/22/2022 NOTICE of Supplemental 
Authority by State of West 
Virginia re: 285 and 289 Motions 
for Summary Judgment. 
(Capehart, Curtis) 

*** 

07/29/2022 NOTICE of Supplemental 
Authority by B. P. J., Heather 
Jackson re: 276 , 278 , 283 , 285 , 
286 , 289 Motions for Summary 
Judgment and 353 Motion to 
Reconsider. (Stark, Loree) 
(Modified on 8/1/2022 to correct 
links) (kew). 

07/29/2022 RESPONSE by B. P. J., Heather 
Jackson in opposition to 475 
Notice of Supplemental Authority. 
(Stark, Loree) 

*** 

08/09/2022 NOTICE of Additional Authority 
by Harrison County Board of 
Education, Dora Stutler in 
support of 278 MOTION by 
Harrison County Board of 
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Education, Dora Stutler for 
Summary Judgment. (Deniker, 
Susan) 

08/10/2022 RESPONSE by Lainey 
Armistead in opposition to 477 
Supplemental Authority. (Steele, 
Brandon) 

08/10/2022 RESPONSE by B. P. J., Heather 
Jackson in opposition to 480 
Notice of Additional Authority. 
(Stark, Loree) 

*** 

09/19/2022 NOTICE of Supplemental 
Authority by West Virginia 
Secondary School Activities 
Commission in support of 331 
Consolidated Memorandum In 
Opposition, 426 Opposition, 439 
Opposition. (Green, Roberta) 
(Modified on 9/20/2022 to correct 
links) (kew). 

*** 

01/05/2023 MEMORANDUM OPINION 
AND ORDER denying B.P.J.’s 
289 Motion for Summary 
Judgment; denying Defendant 
WVSSAC’s 276 Motion for 
Summary Judgment; granting the 
State of West Virginia, the 
Harrison County defendants, the 
State Board defendants, and 
Intervenor Lainey Armistead’s 
285 , 278 , 283 and 286 Motions for 
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Summary Judgment to the extent 
they argue that H.B. 3293 is 
constitutional and complies with 
Title IX; the preliminary 
injunction is dissolved; all other 
pending motions are denied as 
moot; the Clerk shall post a copy 
of this published opinion on the 
court’s website, 
www.wvsd.uscourts.gov. Signed 
by Judge Joseph R. Goodwin on 
1/5/2023. (cc: counsel of record; 
any unrepresented party) (btm) 
(Modified on 5/16/2024 to mark 
vacated pursuant to the # 512 
Order) (lca). 

01/05/2023 JUDGMENT ORDER directing 
that judgment be entered in 
accordance with the 512 
Memorandum Opinion and Order, 
and that this case be dismissed 
and stricken from the docket. 
Signed by Judge Joseph R. 
Goodwin on 1/5/2023. (cc: counsel 
of record; any unrepresented 
party) (btm) 

*** 

01/20/2023 MOTION by B. P. J., Heather 
Jackson to Stay Pending Appeal 
of 512 Memorandum Opinion and 
Order and 513 Judgment Order. 
(Attachments: # 1 Declaration of 
B. P. J., # 2 Declaration of 
Heather Jackson, # 3 Exhibit A, 
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# 4 Exhibit B, # 5 Exhibit C, # 6 
Proposed Order)(Ward, Nicholas) 
(Modified on 1/23/2023 to add link 
to #512 memorandum opinion and 
order and #513 judgment order) 
(kew). 

*** 

01/23/2023 NOTICE OF APPEAL WITH 
FEE PAID by B. P. J., Heather 
Jackson as to 513 Judgment 
Order. Filing Fee $505. Receipt # 
AWVSDC-8349569. (Ward, 
Nicholas) 

*** 

01/27/2023 RESPONSE by Lainey 
Armistead, W. Clayton Burch, 
Harrison County Board of 
Education, State of West Virginia, 
Dora Stutler, West Virginia 
Secondary School Activities 
Commission, West Virginia State 
Board of Education in opposition 
to 515 MOTION by B. P. J., 
Heather Jackson to Stay Pending 
Appeal of 512 Memorandum 
Opinion and Order and 513 
Judgment Order. (Steele, 
Brandon) (Modified on 1/29/2023 
to remove terminated party filer) 
(kew). 

01/30/2023 REPLY by B. P. J., Heather 
Jackson to 520 Response In 
Opposition. (Ward, Nicholas) 
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02/01/2023 NOTICE OF APPEAL WITH 
FEE PAID by West Virginia 
Secondary School Activities 
Commission as to 512 
Memorandum Opinion and Order 
and 513 Judgment Order. Filing 
Fee $505. Receipt # AWVSDC-
8357053. (Green, Roberta) 

*** 

02/06/2023 ORDER OF 4CCA as to 517 
Notice of Appeal to the 4CCA and 
522 Notice of Appeal to the 4CCA 
in 4CCA Case No. 23-1130. The 
court consolidates Case No. 23-
1078 (L) and Case No. 23-1130 as 
cross-appeals. The appellants in 
Case No. 23-1078 (L) shall be 
considered the appellants for 
purposes of the consolidated 
appeals and shall proceed first at 
briefing and at oral argument. 
(lca) 

02/07/2023 MEMORANDUM OPINION 
AND ORDER denying 515 
MOTION by B. P. J., Heather 
Jackson to Stay Pending Appeal, 
as set forth more fully herein. 
Signed by Judge Joseph R. 
Goodwin on 2/7/2023. (cc: counsel 
of record; any unrepresented 
party) (kew) 

02/22/2023 ORDER OF 4CCA directing that 
upon consideration of submissions 
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relative to Appellants motion for 
stay pending appeal relief 
requested by February 26, 2023, 
which the court construes as a 
motion for an injunction pending 
appeal, the court grants the 
motion and stays the district 
courts January 5, 2023, order 
dissolving its preliminary 
injunction. (mfo) 

03/22/2023 REDACTED EXHIBITS by 
Lainey Armistead in support of 
286 MOTION by Lainey 
Armistead for Summary 
Judgment. (Steele, Brandon) 

*** 

04/16/2024 4CCA OPINION re: 522 Notice of 
Appeal to the 4CCA in 4CCA 
Case No. 23-1078. (mfo) 

04/16/2024 4CCA JUDGMENT re: 522 
Notice of Appeal to the 4CCA in 
4CCA Case No. 23-1078. The 
judgment of the district court in 
case no. 23-1078 is vacated in part 
and reversed in  part. This case is 
remanded with instructions to the 
district court for further 
proceedings  consistent with the 
court’s decision. The appeal in 
case no. 23-1130 is dismissed. 
(mfo) 

04/16/2024 NOTICE OF JUDGMENT as to 
522 Notice of Appeal to the 4CCA 
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filed by West Virginia Secondary 
School Activities Commission in 
4CCA Case Number 23-1078. 
(mfo) 

05/08/2024 MANDATE re: 522 Notice of 
Appeal to the 4CCA in 4CCA 
Case No. 23-1078. The judgment 
of this Court, entered 4/16/2024, 
takes effect this date. This 
constitutes the formal mandate of 
this Court issued pursuant to Rule 
41(a) of the Federal Rules of 
Appellate Procedure. (lca) 

05/16/2024 ORDER directing that the 
Court’s 512 Order be vacated; 
B.P.J.’s 289 Motion for Summary 
Judgment is granted only as to 
B.P.J.’s Title IX claim as more 
fully set forth herein; denying the 
276 , 278 , 283 , 285 , and 286 
Motions for Summary Judgment 
are denied; also pursuant to the 
Fourth Circuits instructions, 
B.P.J.s equal protection claim 
remains pending. A determination 
of B.P.J.s costs, expenses, and 
reasonable attorneys fees for her 
Title IX claim will be HELD IN 
ABEYANCE pending final 
adjudication of B.P.J.s remaining 
claim. Signed by Judge Joseph R. 
Goodwin on 5/16/2024. (cc: counsel 
of record; any unrepresented 
party) (lca) 
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05/20/2024 SCHEDULING ORDER 
directing that this case shall 
proceed as follows: Filing of 
dispositive motions - 7/22/2024. 
Responses to dispositive motions - 
8/5/2024. Reply to response to 
dispositive motion - 8/12/2024. 
Settlement meeting - 9/23/2024. 
Filing of motions in limine - 
9/30/2024. Responses to motions 
in limine - 10/7/2024. Plaintiff 
draft of pretrial order to 
defendant - 9/26/2024. Integrated 
pretrial order filed by defendant - 
10/3/2024. Pretrial conference on 
10/28/2024 at 10:00 AM. Proposed 
findings of fact and conclusions of 
law by 11/12/2024. Bench Trial on 
11/19/2024 at 9:00 AM. Signed by 
Judge Joseph R. Goodwin on 
5/20/2024. (cc: counsel of record; 
any unrepresented parties) (mfo) 

05/21/2024 MOTION by State of West 
Virginia, West Virginia State 
Board of Education, Harrison 
County Board of Education, West 
Virginia Secondary School 
Activities Commission, Dora 
Stutler, Lainey Armistead to Stay 
Proceedings Pending Resolution 
of Petition for Writ of Certiorari. 
(Capehart, Curtis) (Modified on 
5/22/2024 to add party filers) 
(kew). 
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05/21/2024 MEMORANDUM OF LAW by 
State of West Virginia, West 
Virginia State Board of 
Education, Harrison County 
Board of Education, West 
Virginia Secondary School 
Activities Commission, Dora 
Stutler, Lainey Armistead in 
support of 543 MOTION by State 
of West Virginia, West Virginia 
State Board of Education, 
Harrison County Board of 
Education, West Virginia 
Secondary School Activities 
Commission, Dora Stutler, Lainey 
Armistead to Stay Proceedings 
Pending Resolution of Petition for 
Writ of Certiorari. (Capehart, 
Curtis) (Modified on 5/22/2024 to 
add party filers) (kew). 

*** 

06/07/2024 MEMORANDUM OPINION 
AND ORDER granting 543 
Motion to Stay Proceedings 
Pending Resolution of Petition for 
Writ of Certiorari and 545 Motion 
to Stay Execution of Payment of 
Monetary Award Pending Appeal 
and to Waive Bond; this action is 
STAYED pending a decision on 
the petition for writ of certiorari; 
Defendants are to notify the 
Court within 5 days of the filing of 
a decision on its petition; directing 
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that the supersedeas bond 
requirement is waived. Signed by 
Judge Joseph R. Goodwin on 
6/7/2024. (cc: counsel of record; 
any unrepresented party) (kew) 
(Modified on 6/10/2024 to correct 
judge’s signature) (kew). 

*** 

02/28/2025 ORDER denying Defendants 
Harrison County Board of 
Education and Dora Stutler's 554 
EXPEDITED MOTION for 
Clarification. Signed by Judge 
Joseph R. Goodwin on 2/28/2025. 
(cc: counsel of record; any 
unrepresented parties) (jsa) 

07/07/2025 COPY OF LETTER to 4CCA 
from the Supreme Court of the 
United States dated 7/3/2025, in 
4CCA Case Number 23-1078, 23-
1130, re: notifying that a petition 
for writ of certiorari is granted. 
(msa) 
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General Docket 

United States Court of Appeals 
 for the Fourth Circuit 

Court of Appeals Docket #: 23-1078 
B.P.J. v. West Virginia State Board of Education 
Appeal From: United States District Court for the 
Southern District of West Virginia at Charleston 
Fee Status: Fee Paid 

Docketed: 01/24/2023 
Termed: 04/16/2024 

*** 

Current Cases: 

Cross-Appeal 

Lead      Member    Start End 

23-1078    23-1130       02/06/2023 

*** 

Date Filed Docket Entry 

01/24/2023 Case docketed. Originating case 
number: 2:21-cv-00316. [Entered: 
01/24/2023 02:27 PM] 

*** 

02/06/2023 ORDER filed consolidating case 23-
1130 with 23-1078 (L). Cross-appeal 
appellant: B.P.J. and Heather 
Jackson. Copies to all parties. 
[1001311254] [23-1078, 23-1130] AW 
[Entered: 02/06/2023 01:38 PM] 

*** 
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02/07/2023 MOTION by B.P.J. and Heather 
Jackson for stay pending appeal. , to 
expedite decision. Date and method of 
service: 02/07/2023 ecf. [1001312483] 
[23-1078] Kathleen Hartnett [Entered: 
02/07/2023 10:41 PM] 

02/08/2023 NOTICE ISSUED to Lainey 
Armistead, W. Clayton Burch, 
Harrison County Board of Education, 
Dora Stutler, The State of West 
Virginia, West Virginia Secondary 
School Activities Commission and 
West Virginia State Board of 
Education in 23-1078, West Virginia 
Secondary School Activities 
Commission in 23-1130 requesting 
response to Motion for stay pending 
appeal, Motion to expedite decision. 
Response due: 
02/15/2023.[1001312613].. [23-1078, 23-
1130] AW [Entered: 02/08/2023 09:20 
AM] 

*** 

02/15/2023 RESPONSE/ANSWER by Lainey 
Armistead, West Virginia State Board 
of Education, W. Clayton Burch, West 
Virginia Secondary School Activities 
Commission and The State of West 
Virginia in 23-1078, Lainey Armistead, 
West Virginia State Board of 
Education, W. Clayton Burch, The 
State of West Virginia and West 
Virginia Secondary School Activities 
Commission in 23-1130 to [35], for stay 
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pending appeal [34], to expedite 
decision [34]. Nature of response: in 
opposition. [1001317194] [23-1078, 23-
1130] John Bursch [Entered: 
02/15/2023 11:06 PM] 

02/17/2023 REPLY by B.P.J. and Heather 
Jackson to for stay pending appeal 
[34], to expedite decision [34].. 
[1001318721] [23-1078] Kathleen 
Hartnett [Entered: 02/17/2023 05:26 
PM] 

02/22/2023 COURT ORDER filed 
administratively terminating Motion 
for stay pending appeal [34]; granting 
motion for injunctive relief pending 
appeal. Copies to all parties. 
[1001320437] [23-1078] AW [Entered: 
02/22/2023 01:44 PM] 

*** 

03/27/2023 BRIEF by B.P.J. and Heather 
Jackson. Type of Brief: OPENING. 
[1001339006] [23-1078] Kathleen 
Hartnett [Entered: 03/27/2023 11:03 
PM] 

*** 

04/03/2023 MOTION by Amicus Curiae The 
Trevor Project for leave to file amicus 
brief. Date and method of service: 
04/03/2023 ecf. [1001342347] [23-1078] 
Abbey Hudson [Entered: 04/03/2023 
10:16 AM] 
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04/03/2023 AMICUS CURIAE BRIEF by The 
Trevor Project. Method of Filing 
Paper Copies: N/A. Date Paper Copies 
Mailed, Dispatched, or Delivered to 
Court: 04/03/2023. [1001342490] [23-
1078, 23-1130] Donna Lett [Entered: 
04/03/2023 12:02 PM] 

04/03/2023 MOTION by Amici Curiae 
Transgender Women Athletes for 
leave to file Amicus Brief in Support of 
Plaintiffs-Appellants and Reversal. 
Date and method of service: 
04/03/2023 ecf. [1001342614] [23-1078, 
23-1130] Joseph Callaghan [Entered: 
04/03/2023 01:41 PM] 

04/03/2023 AMICUS CURIAE BRIEF by Amici 
Curiae Transgender Women Athletes. 
[1001342624] [23-1078, 23¬1130] 
Joseph Callaghan [Entered: 
04/03/2023 01:45 PM] 

*** 

04/03/2023 ORDER filed granting Motion for 
leave to file amicus curiae brief by The 
Trevor Project [54] in 23-1078. 
Disclosure Statement filed (if 
corporate amicus)? Y. Appearance 
Form filed? N. Copies to all parties. 
[1001342712] [23-1078, 23-1130] Donna 
Lett [Entered: 04/03/2023 02:47 PM] 

04/03/2023 MOTION by CURRENT AND 
FORMER PROFESSIONAL, 
OLYMPIC AND INTERNATIONAL 
ATHLETES IN WOMEN’S 
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SPORTS, THE NATIONAL 
WOMEN’S SOCCER LEAGUE 
PLAYERS ASSOCIATION, THE 
WOMEN’S SPORTS 
FOUNDATION, AND ATHLETE 
ALLY to file amicus curiae brief 
without consent of all parties on 
appeal within time allowed by FRAP 
29(e). , to (1) File Amici Curiae Brief 
in Support of Appellant and (2) Extra 
Word Count for Brief.. Date and 
method of service: 04/03/2023 ecf. 
[1001342790] [23-1078, 23-1130] 
Michelle Tanney [Entered: 04/03/2023 
03:34 PM] 

04/03/2023 AMICUS CURIAE BRIEF by 
Elizabeth Parr Hecker for USA. 
[1001342913] [23-1078, 23-1130] 
Elizabeth Hecker [Entered: 
04/03/2023 04:35 PM] 

04/03/2023 MOTION by Amici Curiae National 
Women’s Law Center and 51 
Additional Organizations to file amicus 
curiae brief without consent of all 
parties on appeal within time allowed 
by FRAP 29(e).. Date and method of 
service: 04/03/2023 ecf. [1001342924] 
[23-1078, 23-1130] Jessica Ellsworth 
[Entered: 04/03/2023 04:40 PM] 

04/03/2023 AMICUS CURIAE BRIEF by States 
of New York, Hawai’i, California, 
Colorado, Connecticut, Delaware, 
Illinois, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, 
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New Jersey, Oregon, Rhode Island, 
Vermont, and Washington, and the 
District of Columbia; amicus 
supporting appellant.. [1001342966] 
[23¬1078, 23-1130] Mark Grube 
[Entered: 04/03/2023 05:59 PM] 

04/03/2023 AMICUS CURIAE BRIEF by 
American Academy of Pediatrics, 
American Medical Association, 
American Medical Women’s 
Association, Endocrine Society, 
GLMA, and World Professional 
Association for Transgender Health. 
[1001342970] [23-1078, 23-1130] 
Howard Suskin [Entered: 04/03/2023 
06:51 PM] 

*** 

04/03/2023 AMICUS CURIAE BRIEF by 
National Women’s Law Center and 51 
Additional Organizations. Method of 
Filing Paper Copies: N/A. 
[1001343425] [23-1078, 23-1130] AW 
[Entered: 04/04/2023 12:30 PM] 

*** 

04/03/2023 MOTION by American Academy of 
Pediatrics, American Medical 
Association, American Medical 
Women’s Association, Endocrine 
Society, GLMA, and World 
Professional Association for 
Transgender Health for leave to file 
amicus curiae brief. [1001343585] [23-
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1078, 23-1130] AW [Entered: 
04/04/2023 02:59 PM] 

04/03/2023 AMICUS CURIAE BRIEF by 
Athlete Ally, Current and Former 
Professional, Olympic and 
International Athletes in Womens 
Sports, National Women’s Soccer 
League Players Association and 
Women’s Sports Foundation in 23-
1078, 23-1130. Method of Filing Paper 
Copies: N/A. [1001343946] [23-1078, 
23-1130] AW [Entered: 04/05/2023 
10:13 AM] 

*** 

04/04/2023 ORDER filed granting Motion to 
exceed length limitations [67] for 
amicus brief of Current and Former 
Professional, Olympic and 
International Athletes in Women’s 
Sports, The National Women’s Soccer 
League Players Association, The 
Women’s Sports Foundation, and 
Athlete Ally. Total words: 7,174 words. 
Copies to all parties. [1001343672] [23-
1078, 23-1130] AW [Entered: 
04/04/2023 04:02 PM] 

04/04/2023 ORDER filed granting filing of amicus 
curiae briefs (United States of 
America; States of New York, Hawai’i, 
California, Colorado, Connecticut, 
Delaware, Illinois, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, 
New Jersey, Oregon, Rhode Island, 
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Vermont, and Washington, and the 
District of Columbia). Disclosure 
Statement filed (if corporate amicus)? 
N/A. Appearance Form filed? Y. 
Copies to all parties. [1001343756] [23-
1078, 23-1130] AW [Entered: 
04/04/2023 08:43 PM] 

*** 

04/04/2023 ORDER filed granting Motions for 
leave to file amicus briefs [79], [56], 
[69], [67] (Transgender Women 
Athletes; National Women’s Law 
Center and 51 Additional 
Organizations; Current and Former 
Professional, Olympic and 
International Athletes in Women’s 
Sports, The National Women’s Soccer 
League Players Association, The 
Women’s Sports Foundation, and 
Athlete Ally; American Academy of 
Pediatrics, American Medical 
Association, American Medical 
Women’s Association, Endocrine 
Society, GLMA, and World 
Professional Association for 
Transgender Health). Disclosure 
Statement filed (if corporate amicus)? 
Y. Appearance Form filed? Y. Copies 
to all parties.. [1001343759] [23-1078, 
23-1130] AW [Entered: 04/04/2023 
09:07 PM] 

*** 
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04/11/2023 SUPPLEMENTAL AUTHORITIES 
by B.P.J. and Heather Jackson. 
[1001347905] . [23-1078] Kathleen 
Hartnett [Entered: 04/11/2023 05:19 
PM] 

04/26/2023 BRIEF by West Virginia Secondary 
School Activities Commission, West 
Virginia State Board of Education, 
The State of West Virginia, Lainey 
Armistead, W. Clayton Burch, 
Harrison County Board of Education 
and Dora Stutler in 23-1078, West 
Virginia Secondary School Activities 
Commission in 23-1130. Type of Brief: 
OPENING/RESPONSE. 
[1001356965] [23-1078, 23-1130] 
Lindsay See [Entered: 04/26/2023 
08:28 PM] 

*** 

05/02/2023 AMICUS CURIAE BRIEF by 
THOMAS MORE SOCIETY AND 
NATIONAL ASSOCIATION OF 
EVANGELICALS. [1001360394] [23-
1078, 23-1130]--[Edited 05/03/2023 by 
AW--updated docket text to reflect 
correct filing parties] Arthur Schulcz 
[Entered: 05/02/2023 04:48 PM] 

05/02/2023 MOTION by THOMAS MORE 
SOCIETY, NATIONAL 
ASSOCIATION OF 
EVANGELICALS to file amicus 
curiae brief without consent of all 
parties on appeal within time allowed 
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by FRAP 29(e).. Date and method of 
service: 05/02/2023 ecf. [1001360426] 
[23-1078, 23-1130] Arthur Schulcz 
[Entered: 05/02/2023 05:04 PM] 

05/03/2023 MOTION by Concerned Women for 
America and Samaritan’s Purse for 
leave to file Brief as Amici Curiae. 
Date and method of service: 
05/03/2023 ecf. [1001360456] [23-1078, 
23-1130] Christopher Mills [Entered: 
05/03/2023 12:23 AM] 

05/03/2023 MOTION by Institute for Faith and 
Family as Amicus Curiae to file 
amicus curiae brief without consent of 
all parties on appeal within time 
allowed by FRAP 29(e).. Date and 
method of service: 05/03/2023 ecf. 
[1001360504] [23-1078, 23-1130] 
Deborah Dewart [Entered: 05/03/2023 
08:33 AM] 

05/03/2023 AMICUS CURIAE BRIEF by 
Institute for Faith and Family as 
Amicus Curiae. [1001360506] [23-1078, 
23¬1130] Deborah Dewart [Entered: 
05/03/2023 08:36 AM] 

05/03/2023 MOTION by Women’s Declaration 
International USA to file amicus 
curiae brief without consent of all 
parties on appeal within time allowed 
by FRAP 29(e). , to affirm decision on 
appeal. Date and method of service: 
05/03/2023 ecf. [1001360926] [23-1078, 
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23-1130] Kara Dansky [Entered: 
05/03/2023 01:16 PM] 

05/03/2023 ORDER filed granting Motions to file 
amicus curiae briefs (Thomas More 
Society, National Association of 
Evangelicals, Concerned Women for 
America, Institute for Faith and 
Family, Samaritan’s Purse) [92] [93] 
[91]. Disclosure Statements filed (if 
corporate amicus)? Y. Appearance 
Forms filed? Y. Copies to all parties. 
[1001360937] [23-1078, 23-1130]--
[Docket Text Edited 05/03/2023 by 
ALC] AW [Entered: 05/03/2023 01:31 
PM] 

05/03/2023 MOTION by Amici Curiae 25 Athletic 
Officials and Coaches of Female 
Athletes to file amicus curiae brief 
without consent of all parties on 
appeal within time allowed by FRAP 
29(e).. Date and method of service: 
05/03/2023 ecf. [1001360942] [23-1078, 
23-1130] Anna St. John [Entered: 
05/03/2023 01:39 PM] 

05/03/2023 AMICUS CURIAE BRIEF by 
Concerned Women for America and 
Samaritan’s Purse in 23-1078, 23-1130. 
Method of Filing Paper Copies: N/A. 
[1001360944] [23-1078, 23-1130] AW 
[Entered: 05/03/2023 01:42 PM] 

*** 

05/03/2023 MOTION by Female Olympic Rowers 
Mary I. O’Connor, Carol Brown, 
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Patricia Spratlen Etem, Valerie 
McClain, and Jan Palchikoff for leave 
to file Amicus Brief in Support of 
Appellees. Date and method of 
service: 05/03/2023 ecf. [1001361009] 
[23-1078, 23-1130] Sarah Child 
[Entered: 05/03/2023 02:31 PM] 

05/03/2023 AMICUS CURIAE BRIEF by 
Female Olympic Rowers Mary I. 
O’Connor, Carol Brown, Patricia 
Spratlen Etem, Valerie McClain and 
Jan Palchikoff. [1001361011] [23-1078, 
23-1130] Sarah Child [Entered: 
05/03/2023 02:33 PM] 

*** 

05/03/2023 AMICUS CURIAE BRIEF by 
Edmund G. LaCour Jr. for the State 
of Alabama. [1001361085] [23-1078, 23-
1130] Edmund LaCour [Entered: 
05/03/2023 04:06 PM] 

05/03/2023 AMICUS CURIAE BRIEF by 
Defense of Freedom Institute. 
[1001361093] [23-1078] Henry Wall 
[Entered: 05/03/2023 04:12 PM] 

05/03/2023 MOTION by Amici Business 
Executives to file amicus curiae brief 
without consent of all parties on 
appeal within time allowed by FRAP 
29(e).. Date and method of service: 
05/03/2023 ecf. [1001361136] [23¬1078] 
Reese Boyd [Entered: 05/03/2023 
04:40 PM] 
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05/03/2023 MOTION by International 
Consortium on Female Sport (Amici 
Curiae) to file amicus curiae brief 
without consent of all parties on 
appeal within time allowed by FRAP 
29(e).. Date and method of service: 
05/03/2023 ecf. [1001361183] [23-1078, 
23-1130] William Bock [Entered: 
05/03/2023 05:39 PM] 

05/03/2023 AMICUS CURIAE BRIEF by 
International Consortium on Female 
Sport (Amici Curiae. [1001361184] 
[23¬1078, 23-1130] William Bock 
[Entered: 05/03/2023 05:41 PM] 

05/03/2023 MOTION by Independent Council on 
Women’s Sport (ICONS) (Amicus 
Curiae) to file amicus curiae brief 
without consent of all parties on 
appeal within time allowed by FRAP 
29(e).. Date and method of service: 
05/03/2023 ecf. [1001361185] [23-1078, 
23-1130] William Bock [Entered: 
05/03/2023 05:42 PM] 

05/03/2023 AMICUS CURIAE BRIEF by 
Independent Council on Women’s 
Sport (ICONS) (Amicus Curiae). 
[1001361186] [23-1078, 23-1130] 
William Bock [Entered: 05/03/2023 
05:44 PM] 

05/03/2023 AMICUS CURIAE BRIEF by 78 
Female athletes, coaches, sports 
officials, and parents of female 
athletes. [1001361193] [23-1078, 23-
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1130] Robert Gibson [Entered: 
05/03/2023 07:39 PM] 

05/03/2023 MOTION by Amici Curiae Public 
Advocate of the United States, 
America’s Future, U.S. Constitutional 
Rights Legal Defense Fund, One 
Nation Under God Foundation, 
Fitzgerald Griffin Foundation, and 
Conservative Legal Defense and 
Education Fund to file amicus curiae 
brief without consent of all parties on 
appeal within time allowed by FRAP 
29(e).. Date and method of service: 
05/03/2023 ecf. [1001361194] [23-1078, 
23-1130] William Olson [Entered: 
05/03/2023 08:05 PM] 

05/03/2023 MOTION by Parents Defending 
Education to file amicus curiae brief 
without consent of all parties on 
appeal within time allowed by FRAP 
29(e).. Date and method of service: 
05/03/2023 ecf. [1001361197] [23-1078, 
23-1130] John Connolly [Entered: 
05/03/2023 09:16 PM] 

05/03/2023 MOTION by Independent Women’s 
Law Center as Amicus Curiae to file 
amicus curiae brief without consent of 
all parties on appeal within time 
allowed by FRAP 29(e).. Date and 
method of service: 05/03/2023 ecf. 
[1001361203] [23-1078, 23-1130] Gene 
Schaerr [Entered: 05/03/2023 11:23 
PM] 
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05/03/2023 AMICUS CURIAE BRIEF by 
Independent Women’s Law Center as 
Amicus Curiae. [1001361204] 
[23¬1078, 23-1130] Gene Schaerr 
[Entered: 05/03/2023 11:26 PM] 

*** 

05/03/2023 AMICUS CURIAE BRIEF by 
Women’s Declaration International 
USA in 23-1078, 23-1130. Method of 
Filing Paper Copies: N/A. 
[1001361655] [23-1078, 23-1130] AW 
[Entered: 05/04/2023 12:15 PM] 

05/03/2023 AMICUS CURIAE BRIEF by 25 
Athletic Officials and Coaches of 
Female Athletes in 23-1078, 23-1130. 
Method of Filing Paper Copies: N/A. 
[1001361660] [23-1078, 23-1130] AW 
[Entered: 05/04/2023 12:17 PM] 

05/03/2023 AMICUS CURIAE BRIEF by 
America’s Future, Conservative Legal 
Defense and Education Fund, 
Fitzgerald Griffin Foundation, One 
Nation Under God Foundation, Public 
Advocate of the United States and 
U.S. Constitutional Rights Legal 
Defense Fund in 23-1078, 23-1130. 
Method of Filing Paper Copies: N/A. 
[1001361668] [23-1078, 23-1130] AW 
[Entered: 05/04/2023 12:20 PM] 

05/03/2023 AMICUS CURIAE BRIEF by 
Parents Defending Education in 23-
1078, 23-1130. Method of Filing Paper 
Copies: N/A. [1001361670] [23-1078, 
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23-1130] AW [Entered: 05/04/2023 
12:20 PM] 

*** 

05/04/2023 ORDER filed granting Motions to file 
amicus curiae briefs (Parents 
Defending Education, Women’s 
Declaration International USA, 25 
Athletic Officials and Coaches of 
Female Athletes, Female Olympic 
Rowers Mary I. O’Connor, Carol 
Brown, Patricia Spratlen Etem, 
Valerie McClain, and Jan Palchikoff, 
22 Business Executives, International 
Consortium on Female Sport, 
Independent Council on Women’s 
Sport, Defense of Freedom Institute, 
78 Female Athletes, Coaches, Sports 
Officials, and Parents Of Female 
Athletes, Public Advocate of the 
United States, America’s Future, U.S. 
Constitutional Rights Legal Defense 
Fund, One Nation Under God 
Foundation, Fitzgerald Griffin 
Foundation, Conservative Legal 
Defense and Education Fund and 
Independent Women’s Law Center) 
[115] [114] [113] [108] [107] [97] [102]. 
Disclosure Statement filed (if 
corporate amicus)? Y. Appearance 
Form filed? Y. Copies to all parties. 
[1001361406] [23-1078, 23-1130] AW 
[Entered: 05/04/2023 10:36 AM] 

*** 
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05/04/2023 AMICUS CURIAE BRIEF by 22 
Business Executives. [1001361558] 
[23-1078] Reese Boyd [Entered: 
05/04/2023 11:33 AM] 

*** 

05/04/2023 ORDER filed granting filing of amicus 
curiae brief (Alabama, Arkansas, and 
15 Other States). Disclosure 
Statement filed (if corporate amicus)? 
N/A. Appearance Form filed? N. 
Copies to all parties. [1001361730] [23-
1078, 23-1130] AW [Entered: 
05/04/2023 01:01 PM] 

*** 

05/26/2023 BRIEF by B.P.J. and Heather 
Jackson in 23-1078, 23-1130. Type of 
Brief: RESPONSE/REPLY. 
[1001375172] [23-1078, 23-1130] 
Kathleen Hartnett [Entered: 
05/26/2023 08:52 PM] 

*** 

06/15/2023 BRIEF by West Virginia Secondary 
School Activities Commission in 23-
1130. Type of Brief: REPLY. 
[1001385530] [23-1078, 23-1130] 
Roberta Green [Entered: 06/15/2023 
02:25 PM] 

*** 

07/11/2023 MOTION by Lainey Armistead and 
The State of West Virginia in 23-1078 
to suspend the injunction pending 
appeal. Date and method of service: 
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07/11/2023 ecf. [1001400294] [23-1078, 
23-1130] Michael Williams [Entered: 
07/11/2023 09:18 PM] 

07/12/2023 NOTICE ISSUED to B.P.J. and 
Heather Jackson in 23-1078 
requesting response to Motion to 
suspend [142] Response due 
07/19/2023.[1001400512]. [23-1078, 23-
1130] AW [Entered: 07/12/2023 10:08 
AM] 

07/19/2023 RESPONSE/ANSWER by B.P.J. and 
Heather Jackson in 23-1078 to [143], 
to suspend [142]. Nature of response: 
in opposition. [1001405221] [23-1078, 
23-1130] Julie Veroff [Entered: 
07/19/2023 06:51 PM] 

*** 

07/21/2023 CASE TENTATIVELY 
CALENDARED for oral argument 
during the October 24-27, 2023, 
argument session. Counsel shall file 4 
paper copies of their briefs and 
appendices within 7 days. Notify 
Clerk’s Office of any scheduling 
conflict by: 07/31/2023. [1001407162] 
[23-1078, 23-1130] JLC [Entered: 
07/21/2023 05:21 PM] 

07/24/2023 REPLY by The State of West Virginia 
in 23-1078 to [144].. [1001408077] [23-
1078, 23-1130] Michael Williams 
[Entered: 07/24/2023 08:39 PM] 

07/25/2023 SUPPLEMENTAL AUTHORITIES 
by B.P.J. and Heather Jackson in 23-
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1078. [1001409065] . [23-1078, 23-1130] 
Kathleen Hartnett [Entered: 
07/25/2023 06:08 PM] 

08/01/2023 SUPPLEMENTAL AUTHORITIES 
(FRAP 28(j)) response by The State of 
West Virginia in 23-1078. [1001413083] 
. [23-1078, 23-1130] Michael Williams 
[Entered: 08/01/2023 02:58 PM] 

*** 

08/04/2023 COURT ORDER filed denying 
Motion to suspend injunction [142]. 
Copies to all parties. [1001415564] [23-
1078, 23-1130] AW [Entered: 
08/04/2023 04:39 PM] 

08/09/2023 SUPPLEMENTAL AUTHORITIES 
by B.P.J. and Heather Jackson in 23-
1078. [1001417988] . [23-1078, 23-1130] 
Julie Veroff [Entered: 08/09/2023 
04:56 PM] 

08/11/2023 SUPPLEMENTAL AUTHORITIES 
(FRAP 28(j)) response by The State of 
West Virginia in 23-1078. [1001419094] 
. [23-1078, 23-1130] Michael Williams 
[Entered: 08/11/2023 12:11 PM] 

08/16/2023 CASE CALENDARED for oral 
argument. Date: 10/27/2023. Session 
Starting Time: 8:30 a.m.. Check-in 
Time: 7:45-8:00 a.m.. Forms due 
within 7 calendar days. [1001422050] 
[23-1078, 23-1130] JLC [Entered: 
08/16/2023 04:34 PM] 

*** 
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08/23/2023 SUPPLEMENTAL AUTHORITIES 
by B.P.J. in 23-1078. [1001426038] . 
[23-1078, 23-1130] Julie Veroff 
[Entered: 08/23/2023 02:00 PM] 

08/24/2023 SUPPLEMENTAL AUTHORITIES 
by The State of West Virginia in 23-
1078. [1001426356] . [23-1078, 23-1130] 
Michael Williams [Entered: 08/24/2023 
07:48 AM] 

*** 

08/28/2023 SUPPLEMENTAL AUTHORITIES 
(FRAP 28(j)) response by The State of 
West Virginia in 23-1078. [1001428206] 
. [23-1078, 23-1130] Michael Williams 
[Entered: 08/28/2023 11:26 AM] 

08/29/2023 SUPPLEMENTAL AUTHORITIES 
(FRAP 28(j)) response by B.P.J. in 23-
1078. [1001429673] . [23-1078, 23-1130] 
Julie Veroff [Entered: 08/29/2023 
03:41 PM] 

*** 

10/27/2023 ORAL ARGUMENT heard before the 
Honorable G. Steven Agee, Pamela A. 
Harris and Toby J. Heytens. 

Attorneys arguing case: Joshua A. 
Block for Appellants B.P.J. and 
Heather Jackson, Roberta Frances 
Green for Appellee West Virginia 
Secondary School Activities 
Commission and Lindsay Sara See for 
Appellee The State of West Virginia in 
23-1078. Courtroom Deputy: Emma 
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Breeden. [1001463078] [23¬1078, 23-
1130] EB [Entered: 10/27/2023 09:15 
AM] 

04/16/2024 PUBLISHED AUTHORED 
OPINION filed. Originating case 
number: 2:21-cv-00316. [1001553045] 
[23¬1078, 23-1130]--[Edited 
07/07/2025 by EB to reflect Supreme 
Court history] AW [Entered: 
04/16/2024 09:38 AM] 

04/16/2024 JUDGMENT ORDER filed. Decision: 
No. 23-1130 dismissed. No. 23-1078 
vacated in part, reversed in part, and 
remanded with instructions. 
Originating case number: 2:21-cv-
00316. Entered on Docket Date: 
04/16/2024. Copies to all parties and 
the district court/agency. [1001553057] 
[23-1078, 23-1130] AW [Entered: 
04/16/2024 09:43 AM] 

05/08/2024 Mandate issued. Referencing: [188] 
Judgment Order , [187] published 
authored Opinion. Originating case 
number: 2:21-cv-00316. [1001565013] 
[23-1078, 23-1130] AW [Entered: 
05/08/2024 07:07 AM] 

*** 

07/03/2025 SUPREME COURT REMARK--
petition for writ of certiorari granted. 
07/03/2025 [23-1078, 23-1130] EB 
[Entered: 07/07/2025 11:31 AM] 

55



IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF  

WEST VIRGINIA 
CHARLESTON DIVISION 

B.P.J., by her next friend and mother, HEATHER 
JACKSON, 

Plaintiff, 

v. 

WEST VIRGINIA STATE BOARD OF EDUCATION, 
HARRISON COUNTY BOARD OF EDUCATION, 
WEST VIRGINIA SECONDARY SCHOOL 
ACTIVITIES COMMISSION, W. CLAYTON BURCH 
in his official capacity as State Superintendent, and DORA 
STUTLER in her official capacity as Harrison County 
Superintendent, 

Defendants. 

Civil Action No. 2:21-cv-00316 
Hon. Joseph R. Goodwin 

SUPPLEMENTAL DECLARATION OF KATELYN 
KANG 

I, Katelyn Kang, declare under penalty of perjury of 
the laws of the United States of America that the following 
is true and correct, and state: 

1. I am an attorney with the law firm Cooley LLP, 
counsel of record for Plaintiff B.P.J, with her next friend 
and mother, Heather Jackson. The following is true of my 
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own personal knowledge, and, if called as a witness, I 
would and could testify competently thereto. 

2. As set forth below, I have reviewed audio 
recordings and provided full transcripts of the West 
Virginia Legislature’s testimony regarding H.B. 3293. 
Each transcript is accurately described in the respective 
Exhibit and transcribed to the best of my ability. Each 
transcript contains timestamps of testimony as available 
on the West Virginia Legislature’s public recordings, or in 
the audio files provided below. I have also provided 
hyperlinks where the recordings are available for review. 
As of the date of this filing, each of the hyperlinks is in 
working order. 

3. Attached hereto as Exhibit A is a true and correct 
transcription of testimony heard during the West Virginia 
House of Delegates Education Committee Meeting on or 
around March 18, 2021. A recording of the testimony is 
available for download at: 
https://liquidfiles.cooley.com/link/02OaNUdHjag73hII87
u1bQ (last accessed June 7, 2021). 

4. Attached hereto as Exhibit B is a true and correct 
transcription of testimony heard during the West Virginia 
House of Delegates Judiciary Committee Meeting on or 
around March 18, 2021. A recording of the testimony is 
available at: 
https://liquidfiles.cooley.com/link/IBA66jDqugGj5EMO4
cqf2Q (last accessed June 7, 2021). 

5. Attached hereto as Exhibit C is a true and correct 
transcription of testimony heard during the West Virginia 
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West Virginia House of Delegates Education 
Committee Discussion of H.B. 3293 March 18, 2021 

Speaker Timestamp Testimony 

Chairman 
Ellington 

00:00:00 And some of the potential 
witnesses today or 
testimony today. Um, 
clerk, uh, will take us out 
on quorum and we do have 
a quorum. So, uh, Vice 
Chair make a motion to 
accept the minutes from 
the previous meeting. 

Vice Chair 00:00:16 Uh, Mr. Chairman, I move 
the minutes as presented 
in the packet, be approved. 

Chairman 
Ellington 

00:00:23 Uh, you heard the Vice 
Chair. Any, uh, questions, 
additions, deletions, 
directions? Chair here is 
now all in favor of 
accepting the minutes from 
the previous meeting, say 
aye. 

Audience 00:00:32 Aye. 

Chairman 
Ellington 

00:00:34 Those opposed, nay. Ayes 
appear to have it. Ayes do 
have it. Minutes adopted. 
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First on the agenda will be 
an originating bill. Is there 
any interest in the bill? 

Counsel 00:00:43 Chairman Ellington, I 
move the bill. 

Chairman 
Ellington 

00:00:45 All right, Counsel. 
Counsel, explain the bill. 

Counsel 00:00:47 Thank you Chairman 
Ellington. This bill uh, 
amends current code with 
regard to admission and, 
uh, participation in single-
sex sports. Uh, the bill 
provides that the birth 
certificate required for 
admission to public school 
must confirm the pupil’s 
sex at the time of birth and 
the birth certificate. If a 
birth certificate cannot be 
obtained, a signed 
physician’s statement 
indicating the pupil’s sex 
based solely on the pupil’s 
unaltered internal and 
external reproductive 
anatomy must be 
submitted. 

The sex confirmed at the 
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time of admission shall be 
the pupil’s sex for the 
purposes of participating 
in SSAC, single-sex 
interscholastic athletic 
events. Prior to the 
students’ participation, uh, 
the SSAC must verify with 
the county board that each 
student participating in the 
single-sex athletics is 
participating according to, 
uh, sex listed according to, 
um, the county provision. 
And this requirement does 
not require, it does not 
apply to co, coed sports, 
and that’s the bill, Mr. 
Chairman. 

Chairman 
Ellington 

00:01:51 All right. Any questions of 
the bill of Counsel? 
Gentlemen from the, uh, 
was it 43rd? 

Del. 
Thompson 

00:02:00 Yep. [2] 

Chairman 
Ellington 

00:02:01 I got it right this time. 

Del. 
Thompson 

00:02:10 Thank you Chairman 
Ellington. Counsel, would 
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this, if this was adopted, 
would this apply to, um, all 
ages, middle school and 
high school? 

Counsel 00:02:19 Middle school and high 
school, not elementary. 

Del. 
Thompson 

00:02:21 Mm-hmm (affirmative). 

Counsel 00:02:21 So secondary. 

Del. 
Thompson 

00:02:22 Okay. Um, how would, the 
way this bill is written and 
drafted, you mentioned 
birth certificate, but, um, 
so are we going to re-have 
to require a birth 
certificate for every time a 
student wants to play 
basketball or football? 

Counsel 00:02:41 No, if you, if you look at 
the, um, the originating 
bill, I’m on page one, 
“Birth certificate is 
required upon admission to 
public school.” So this just 
requires that the sex be 
identified at that time. And 
then uh, that is the sex that 
the county would follow, 
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when the student is 
participating in sports. So 
know that, that that’s 
already done at the 
enrollment admissions 
stage. 

Del. 
Thompson 

00:03:14 Okay. And correct me if 
I’m wrong on this, but 
would this preclude any 
student from actually 
participating in a sport? 

Counsel 00:03:25 It would preclude an 
opposite sex person from 
participating in, like in, in, 
in the opposite sex sport. 

Del. 
Thompson 

00:03:33 Okay. So would this, like so 
if a, uh, a person who was 
born biologically male, um, 
let me rephrase. A person 
was born biologically 
female, but later in life, um, 
they have began the 
transition process to 
identify and become a 
male. With this bill, and 
they’re taking 
testosterone, they are 
taking, they’re under 
medical care and, uh, 
they’re transitioning. So 
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this bill would require 
them to play, even if 
they’re taking 
testosterone, they’d be 
required to play, uh, girls 
basketball versus boys 
basketball, which is what 
they would identify with? 

Counsel 00:04:14 Right. If I understood, if 
the person was born as a 
female, yes. That person 
would under this, under 
this bill as it is, would have 
to apply. 

Del. 
Thompson 

00:04:23 Even though they’re, 
they’re transitioning take 
it. They might even, they, 
uh, you know, they appear 
masculine, they are taking 
testosterone, they would 
have to play female sports? 

Counsel 00:04:34 Correct. [3] 

Del. 
Thompson 

00:04:35 Okay. Um, have any other 
states adopted this? 

Counsel 00:04:43 Uh, to my knowledge, no 
other states have. Um, well 
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actually, I, I think there are 
a couple of states that may 
have passed similar laws. 
Um, but in most cases, a lot 
of those are pending. Uh- 

Del. 
Thompson 

00:04:56 Am I correct in North 
Carolina? Did they, did 
they attempt to pass 
something similar to this? 

Counsel 00:05:05 Just a second. 

Del. 
Thompson 

00:05:06 I believe so. Like maybe 
around like 2016 or 2017, I 
thought. 

Counsel 00:05:12 Uh, hmm. I don’t, I don’t 
know about North 
Carolina. I know there are 
other states that have, um, 
introduced various types of 
legislation. And I don’t, that 
doesn’t mean that I think 
there, there definitely are 
other states that have 
looked at different sides of 
the issue and, um, some 
have addressed it in policy 
or have attempted to 
address it in the legislation. 
But, um, I don’t know 
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specifically about North 
Carolina. 

Del. 
Thompson 

00:05:37 So currently, um, students 
right now who identify, um, 
with an opposite sex of what 
they were assigned at birth, 
they can play whatever 
sport that they identify 
with. Is that correct? 

Counsel 00:05:51 Uh, I, the way I understand 
it is that, a student would 
participate in whatever way 
they’re identified in 
WVEIS. And so that would 
actually be up to how the 
county identifies the 
students. So- 

Del. 
Thompson 

00:06:06 So this would— 

Counsel 00:06:07 I’m not sure, I think the 
answer would be, it 
depends on how the county 
identified the student in 
WVEIS. 

Del. 
Thompson 

00:06:11 Okay. Um, at, at the 
appropriate time Chairman 
Ellington, I don’t know who 
would be appropriate to 
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maybe to really clarify that 
question for me and is 
there, maybe the SSAC or, 
uh, maybe someone from 
the State Department to 
kind of get a better 
understanding of that 
particular question at the 
appropriate time. 

Chairman 
Ellington 

00:06:31 Will do. 

Del. 
Thompson 

00:06:31 Um, thank you. And then, 
uh, Counsel is, to your 
knowledge, um, would this 
apply to, uh, would this 
apply only, uh, like you said, 
secondary school in middle 
school and high school. 
Would this have any 
implications to collegiate 
sports? 

Counsel 00:06:54 No, it would not. [4] 

Del. 
Thompson 

00:06:55 Okay. Uh, no further 
questions at this time. I 
may have some later 
though. 
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Chairman 
Ellington 

00:07:01 All right. Gentleman from 
the 67th. 

Del. Doyle 00:07:04 Uh, thank you, Chairman 
Ellington. Uh, Counsel, to 
follow up on that. Um, the 
uh, and, and as background, 
um, some of us, some may 
be aware that this past 
football season Vanderbilt 
University had a female 
place kicker. Uh, she 
kicked in several games 
and is, am I correct that if 
we pass this bill, that would 
be prohibited, say for a high 
school football team in 
West Virginia, but it would 
be okay for a college team? 

Counsel 00:07:39 I believe that in an, I’m, 
maybe someone from the, 
um, department will be able 
um, clarify this. But- 

Del. Doyle 00:07:39 Yeah, I, I- 

Counsel 00:07:47 Even under title, Title IX, if 
there is not a female sport 
that the female, that the 
females must be able to join 
a male team. 

68



Del. Doyle 00:07:59 So- 

Counsel 00:07:59 So I don’t think that is 
correct. 

Del. Doyle 00:08:01 So if a high school had a 
female football team, uh, 
that person would have to 
kick for the female football 
team? 

Counsel 00:08:08 Correct. 

Del. Doyle 00:08:09 But would not be 
prohibited from kicking for 
the male football team? Uh, 
do you know of any high 
schools in West Virginia 
that have female football 
teams? 

Counsel 00:08:19 I don’t. 

Del. Doyle 00:08:19 Thank you. Uh, and, and as 
background, what had 
happened here was, two of 
the place kickers for 
Vanderbilt, were injured. 
And the, the woman, uh, 
this woman was, was a first-
rate soccer player and a 
number of the male football 
players went to the coach 
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and said, “Listen, we need a 
kicker and she can do it.” 
This would be prohibited 
for a high school in West 
Virginia. Is that correct if 
this bill passed? 

Counsel 00:08:44 I don’t think so, no. Not 
according to Title IX. 

Del. Doyle 00:08:48 So you think Title IX might 
override this, uh, the, the 
statute? 

Counsel 00:08:55 When there is not a female 
sport, um, federal law- [5] 

Del. Doyle 00:09:01 Okay. 

Counsel 00:09:01 States that a female- 

Del. Doyle 00:09:02 Okay. 

Counsel 00:09:02 Has to be allowed to play, 
then becomes a coed team. 
And so that, that and under 
this bill a coed team is not 
[crosstalk 00:09:09]. 

Del. Doyle 00:09:08 So you’re, you’re . . . Yes, 
okay. So you are saying 
that federal law would 
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trump this in that kind of a 
situation? 

Counsel 00:09:13 Yes. 

Del. Doyle 00:09:14 Thank you. 

Chairman 
Ellington 

00:09:16 Further questions of 
Counsel, Gentleman from 
16th. 

Del. 
Hornbuckle 

00:09:20 Uh, thank you Mr. Chair. 
And so to piggyback off the, 
off the gentleman’s 
question and the 
Gentleman from the 43rd. 
If there was a transgender 
male, uh, that started out 
life as a male, uh, one years 
old becomes a female and 
they’re playing for their 
high school and they are 
competing in we’ll just say, 
uh, swimming. And there is 
only a male team, will, will 
that individual be 
permitted to, to be on the, 
on the male team? 

Counsel 00:10:00 The individual was born 
male? 
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Del. 
Hornbuckle 

00:10:01 Mm-hmm (affirmative). 

Counsel 00:10:01 Yes. 

Del. 
Hornbuckle 

00:10:04 And, and vice versa? 

Counsel 00:10:07 If there was, if there was a 
female? 

Del. 
Hornbuckle 

00:10:09 Yes ma’am. 

Counsel 00:10:11 If there’s not a female 
team, then that female 
would be allowed to 
participate on the male 
team. 

Del. 
Hornbuckle 

00:10:16 So, so- 

Counsel 00:10:17 And then it would become 
coed. 

Del. 
Hornbuckle 

00:10:19 Okay. So the, the, the, the, 
the, what the Gentleman 
from the 43rd said, uh, a, 
uh, the individual that 
started out as a female, uh, 
then became a male, was 
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taking the hormones and all 
those [6] things, if there 
was no, uh, I guess there 
was only a, a female team, 
then they would, they 
would be able to be on that 
or a male team, I guess, any 
of the team they would have 
to be allowed, correct? 

Counsel 00:10:43 Uh, I, I, I’m not, I didn’t 
follow on- 

Chairman 
Ellington 

00:10:47 Clarify your question. 

Del. 
Hornbuckle 

00:10:48 The question would be, 
they, they would be 
permitted to, to participate 
on any team, if there was 
only one team. So 
regardless of the 
individual, if there was only 
a male team, they will be 
permitted to participate on 
a female team? 

Counsel 00:11:01 The federal law is designed 
to help women excel in 
sports. So the, the way that 
it works if there’s not a 
female team, that female 
can participate on the male, 
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in the male sport, which 
then becomes coed, but it 
does not go the other way 
around. 

Del. 
Hornbuckle 

00:11:19 Okay. Okay. Thank you. 

Chairman 
Ellington 

00:11:26 Gentleman from the 19th. 

Del. 
Griffith 

00:11:31 Thank you Mr. Chairman. 
And I’m trying to think of 
scenarios here, whereby 
this might be um, unclear. 
And one is, there are many 
schools who have volleyball 
programs for girls only, 
would this mean that any 
boy who so claimed would 
be able to go out for the 
volleyball team, because 
there was no equivalent 
male team. Uh, would that 
be a possible scenario? 

Counsel 00:12:01 No. 

Del. 
Griffith 

00:12:03 Why would that be? Uh. 

Counsel 00:12:08 Currently, uh, a female 
sports are female sports, 
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and males are not included 
in that. And this bill would 
preclude a person who was 
born male, who then 
identi— that person would 
have to continue to play as 
a male. 

Del. 
Griffith 

00:12:23 Okay. 

Counsel 00:12:24 Does that answer your 
question? 

Del. 
Griffith 

00:12:25 Yes. Thank you. 

Chairman 
Ellington 

00:12:27 [inaudible 00:12:27] the 
gentlemen that has been 
challenged before, and they 
were told they need to start 
a male team if they were 
gonna have the male play 
on it. So further questions 
to Counsel? Lady from 
51st. [7] 

Del. Walker 00:12:38 Thank you, Mr. Chairman. 
Thank you, Counsel. So I 
have a question, because we 
do have a foster care 
system here, and we do 
have trans individuals in 
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that foster care system. 
And as you know and we all 
know, all of those 
documents don’t come with 
the student. So, if we had a 
trans student in a new 
foster home that did not 
have the documents, it 
takes even a while to get a, 
a doctor’s visit scheduled 
with how we are, so with 
DHHR. So would the coach 
assume what this person’s 
identity is, gender? 

Counsel 00:13:21 According to statute, uh, in 
order to be admitted in the 
current statute, I’m on 
page one, the pupil has to 
have either a birth 
certificate or an affidavit of 
why they don’t, which I 
think would be the 
secondary case, the case in 
this with the foster child. 
Um, and then they need the 
signed, the, if they didn’t 
have the birth certificate, 
would need the physician 
statement. 

Del. Walker 00:13:47 So we would not allow this 
child to play because we 
didn’t have that 
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documentation, and they 
may not have a, a doctor’s 
appointment at that time? 

Counsel 00:13:57 I, in order to be admitted, 
that’s, that’s the way this 
bill reads. 

Del. Walker 00:14:02 So, and I’m not sure if you 
can answer this question 
for me. What do we do with 
children that are born with 
both sex organs? 

Counsel 00:14:15 I do not know. 

Del. Walker 00:14:17 At the appropriate time, 
Mr. Chair, if we have 
anyone to answer that 
question? 

Chairman 
Ellington 

00:14:24 [inaudible 14:23] Any 
further questions Counsel? 
Gentleman from the 43rd. 

Del. 
Thompson 

00:14:35 Thank you Mr. Chairman. 
Counsel, on page one of the 
bill under, uh, section two, 
line 10 and 11. “So a signed 
physician statement 
indicating the pupil’s sex 
based solely on the pupil’s 
unaltered internal and 
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external reproductive 
anatomy.” So if we, I’m 
assuming this is if that a 
birth certificate cannot be 
obtained? 

Counsel 00:15:02 Correct. 

Del. 
Thompson 

00:15:03 So we’re gonna subject the 
child to go to the, a doctor 
and essentially show them 
their genitalia to prove 
their, what genitals they 
have. Is that what this 
says? 

Counsel 00:15:16 And I’m assuming that 
doctors have those types of 
exams in a [crosstalk 
00:15:21]. [8] 

Del. 
Thompson 

00:15:22 Well, I’m sure, I’m sure 
they do for medical 
purposes, not just to, you 
know, show and tell. But, 
um, is that, is that what that 
reads that they would, they 
would have to show their 
genitals to a doctor to prove 
their? 
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Counsel 00:15:35 I’m not a doctor. I don’t 
know what a doctor would 
require. 

Chairman 
Ellington 

00:15:46 I assume the Gentleman 
wants to ask the chair 
questions. 

Del. 
Thompson 

00:15:49 Yeah. (laughs) 

Chairman 
Ellington 

00:15:50 Um, there are ways to tell 
on exam what their gender 
is. 

Del. 
Thompson 

00:15:55 Without? 

Chairman 
Ellington 

00:15:57 Well, I mean, you do an 
exam, pediatricians do 
exams all the time. 

Del. 
Thompson 

00:16:00 Right. 

Chairman 
Ellington 

00:16:01 Children, and- 

Del. 
Thompson 

00:16:02 I’m talking about like a— 
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Chairman 
Ellington 

00:16:00 Adolescents, you would do 
an exam and they do have a 
physical exams at those 
ages too. So yes, you would 
probably have to determine 
whether it was altered or 
not. 

Del. 
Thompson 

00:16:11 By like physical— 

Chairman 
Ellington 

00:16:12 Right. 

Del. 
Thompson 

00:16:13 Observation? Okay. Uh, 
thank you Mr. Chair and 
Counsel. 

Chairman 
Ellington 

00:16:21 Lady from the 30th, 41st? 

Del. Tully 00:16:24 The uh, Counsel, do you, 
are you aware if the 
WVSSAC requires a 
physical, sports physical for 
participation in sports at 
the secondary level in West 
Virginia? 

Counsel 00:16:37 I don’t know if it’s the 
SSAC or the county. Um, 
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I’ll, I’ll defer to the 
department on that. 

Del. Tully 00:16:41 Okay. I believe it’s the 
WVSSAC, ‘cause I think 
it’s a pretty standard form. 
Actually, I have it right 
here. And, um, it also talks 
about a physical exam and 
it talks about actually, 
when you do the physical 
exam for the G, the genital 
urinary system, it talks 
about like actually doing a 
physical exam for inguinal 
[9] hernias, which are down 
in the groin folds for those 
that don’t know, and also 
looking for bilaterally 
descended testicles. 

So there’s, those students 
aren’t gonna be put 
through probably an 
unnecessary exam that 
they wouldn’t already get 
to play sports. Would that 
be a correct assumption 
based upon this? 

Counsel 00:17:18 If, if that’s what it says, yes. 

Del. Tully 00:17:20 Thank you. 
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Chairman 
Ellington 

00:17:22 Gentleman from 26th? 

Del. Evans 00:17:28 Thank, thank you Mr. 
Chairman. Um, are there 
any girls in West Virginia 
currently playing the high 
school football? 

Counsel 00:17:38 I believe that the Delegate 
just said that there was. 
Maybe that was a college. 
I’m not sure. 

Chairman 
Ellington 

00:17:44 [inaudible 00:17:44]. Yeah. 

Counsel 00:17:44 I, I’m not sure. 

Del. Evans 00:17:46 I believe there definitely 
are. I stood on the football 
field this year against a 
team that definitely had a 
girl on the football field. We 
went to Webster County at 
one time, Webster County 
had a kicker female. So, I 
guess it is true that girls 
can play male sports. 

Counsel 00:18:04 Yes. 
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Del. Evans 00:18:05 But males cannot play 
female sports? 

Counsel 00:18:09 That’s currently the way, 
the current law— 

Del. Evans 00:18:10 So how does this, how does 
this bill then affect them, or 
does it affect it at all? 

Counsel 00:18:17 This bill would affect those 
that changed their sex after 
birth. 

Del. Evans 00:18:22 Okay. So it has nothing to 
do with current sex or like, 
like I’m a guy, I’m not going 
to change that. So it would 
not affect me? 

Counsel 00:18:30 It would not affect you. 

Del. Evans 00:18:31 Okay, that’s all I want to 
know. Thank you. 

Chairman 
Ellington: 

00:18:34 Further questions to 
Counsel? I believe by leave 
of the committee, we had 
requests from the school 
system. Uh, Ms. [10] Sarah, 
would you like to come on up 
and . . Ms. Stewart, you’ve 
been sworn in before. I 
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think there was a question 
regarding the school 
system, as far as what’s 
currently practiced. Um, 
Gentleman from 43rd, do 
you have questions and 
Sarah, if you would just 
state name and title for the 
people listening in on. 

Sarah 
Stewart: 

00:19:05 Sarah Stewart, West 
Virginia Department of 
Education. 

Chairman 
Ellington: 

00:19:09 Gentleman. 

Del. 
Thompson: 

00:19:10 Thank you Mr. Chairman, 
thank you Sarah. I 
appreciate you being here 
again. Um, So my question 
was, currently what is in 
place? This bill, it’s gonna 
change? Uh, currently right 
now, if a student who was 
born um, biologically 
female, but is a, a high 
school student and is 
transitioning, identifies as a 
male and is transitioning 
taking hormones, uh, and 
she wants to play or he 
wants to play basketball. 
How, how is that working 
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right now? Is that a county 
by county decision? Is it a 
school decision? Uh, is 
there, what, what is 
currently working or in 
place? 

Sarah 
Stewart: 

00:19:49 Let me be clear that I am a 
representative from the 
Department of Education 
and not a representative 
from the WVSSAC. 

Del. 
Thompson: 

00:19:57 Correct, I understand that. 
And I, I, I might have a 
question for them about 
that as well, but from your 
perspective from that. 

Sarah 
Stewart: 

00:20:02 I just, I wanted to make that 
clear and I, ‘cause I don’t 
want to speak for them. It is 
my understanding, that 
currently there is no specific 
rule that address, squarely 
addresses, transgender 
student participation in 
extracurricular activities. 
Um, there are Title IX 
considerations that do come 
into play with, um, coed 
sports. 

And if there is only one 
sport at a, at a, um, 
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particular school that, that 
we have to be mindful of 
Title IX and make sure 
those opportunities are 
made available. I do believe 
there is also a rule that if 
separate teams are 
maintained, for example a 
girl’s basketball team and a 
boy’s basketball team, that 
they, I believe there is an 
SSAC rule, SSAC guidance 
that directs that, um, that 
you play on the, on this, um, 
whatever sex, um, that the, 
that the students is, that 
does not address however, 
any transgender student 
issues. 

Del. 
Thompson: 

00:21:01 Okay. Does your 
department have any policy 
on transgender students at 
all or has that not been 
addressed? 

Sarah 
Stewart: 

00:21:09 Uh, we, um, there is 
currently a Fourth Circuit 
decision that is being 
appealed to the, the United 
States Supreme Court, 
dealing with, um, guidance 
relating to transgender 
students. Um, as we are in 
the Fourth Circuit, we are 
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bound at least at this point, 
by [11] that guidance. The 
department has not put out 
any specific guidance, but it 
will just be mindful of, of the 
courts’ um, direction in that 
regard. And should that 
change, we’ll appropriately 
revise and advise the 
counties appropriately. 

Del. 
Thompson: 

00:21:39 If this bill is passed and we 
later learn, I don’t know, 
whether the outcome of that 
court decision may or may 
not be, could this bill then 
potentially be in violation of 
that? 

Sarah 
Stewart: 

00:21:47 I don’t want to speculate on 
what the US Supreme 
Court would take. 

Del. 
Thompson: 

00:21:54 Right. But not speculation, 
but is it a possibility that 
this bill would be in 
violation? 

Sarah 
Stewart: 

00:21:59 It, it could be. 

Del. 
Thompson: 

00:22:00 Okay. Has, has your office 
received, um, calls, 
concerns, complaints 
regarding anything 
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remotely related to this 
about students 
participating in, in sports or 
extracurricular activities 
that you know, that they’re . 
. .? 

Sarah 
Stewart: 

00:22:17 Surrounding the 
conversation today, no, we 
have not. 

Del. 
Thompson: 

00:22:20 Okay. Um, that’s all I have 
for you Sarah. Thank you. I 
appreciate it. 

Chairman 
Ellington: 

00:22:28 Gentleman, from the 16th. 

Del. 
Hornbuckle
: 

00:22:33 Thank you Mr. Chair. Um, 
and thank you for being 
here today. Uh, giving your 
legal expertise, um, would 
the WVSSAC have the 
ability, uh, uh, to set a 
guideline concerning 
transgender participation in 
sports on their own? 

Sarah 
Stewart: 

00:22:50 I do not want to speak for 
whether or not the 
WVSSAC— I’m not um, 
comfortable talking to their 
authorizing statute and 
where, where their 
rulemaking ability lies and 
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ends. Potentially they could, 
but I think it’s a better 
question addressed to them.

Del. 
Hornbuckle
: 

00:23:04 And are they here today? 
Oh, I guess not. Oh, thank 
you. 

Chairman 
Ellington: 

00:23:11 I have a copy of the uh, SSA, 
WVSSAC um, physical 
exam certificate, um, 
Delegate from the 41st 
asked that it be submitted 
as a, as an addendum. So, if 
anyone wants to look at it, 
they can afterwards. Lady 
from the 51st. 

Del. Walker: 00:23:33 Thank you Mr. Chairman. 
Thank you, Sarah for being 
in here. So we just heard 
that . . . So, I have a 
question. When there’s a 
transgender student that is 
entering K-12 public 
education, do [12] you 
require besides when that 
student first entered school, 
a birth certificate and that 
student is going through 
transition, do they need to 
report anything to the 
school system? 
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Sarah 
Stewart: 

00:24:00 No. 

Del. Walker: 00:24:03 Would that WVEIS, will 
WVEIS change the 
identification of the child, 
once they start their 
transition, if that child and 
parent wanted that to be 
changed? 

Sarah 
Stewart: 

00:24:13 I do not believe at the state 
level that we have any hard 
rules or regulations 
regarding, um, if a, a 
transgender student wishes 
to change their designation 
in WVEIS. Um, I believe 
counties perhaps have 
encountered this and have 
handled it on the local level, 
um, and appropriately we 
have not received any 
complaints at our office 
regarding that. 

Del. Walker: 00:24:40 Okay. Thank you very 
much. 

Chairman 
Ellington: 

00:24:42 Further questions? 
Gentleman from the 65th? 

Del. Clark: 00:24:49 Yes. I’ve got a current 
question in regards to, um, 
we’re hearing a lot of talk 
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about, uh, uh, a child born as 
a female and is transitioning 
to a male. 

Del. Clark: 00:25:01 In high school, on the Board 
of Education, is, is it a 
suspendable offense for 
taking performance 
enhancing drugs? 

Sarah 
Stewart: 

00:25:15 Counties do have, um, 
illegal or controlled 
substance and illegal 
substance abuse policies. 
Um, I think it should be, I 
rel- I hesitate to speculate 
and make a broad 
statement. If you are taking 
something under the 
supervision of a physician, 
um, I, I, I’m not sure. Um, 
there would have to be a 
conversation between the 
county board and the 
parents about whether or 
not it was appropriate. But 
I’m hesitant to say that a, a 
student that is taking 
something that’s prescribed 
by a physician could then be 
disciplined on the school 
level for that. 
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Del. Clark: 00:25:47 Okay. Um, I reserve my 
right to ask the same 
question later. 

Chairman 
Ellington: 

00:25:52 Okay. Further questions of, 
uh, Ms. Stewart? None. 
Thank you, Ms. Stewart. 
Further questions of 
Counsel? Other questions? 
Any amendments? Lady 
from the 51st, uh, questions 
or amendment? 

Del. Walker: 00:26:13 Question. [13] 

Chairman 
Ellington: 

00:26:14 Okay. Of who? Counsel? 

Del. Walker: 00:26:15 Yeah. Can we get, um- 

Chairman 
Ellington: 

00:26:19 Speak into your mic, please. 
I can’t hear you. 

Del. Walker: 00:26:21 Can we get someone from, 
uh, Fairness West Virginia? 
I have some questions for 
you. Thank you. 

Chairman 
Ellington: 

00:26:27 By leave of the committee. 
Would you state your name 
and title, sir? I know you’ve 
already been sworn in. 
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Andrew 
Schneider: 

00:26:34 Thank you. Um, my name is 
Andrew Schneider, and I’m 
the Executive Direction of 
Fairness West Virginia. 

Chairman 
Ellington: 

00:26:40 All right Mr. Schneider. 
Lady from the 51st has a 
question. 

Del. Walker: 00:26:43 Thank you, Chairman 
Ellington. Thank you, 
Andrew, for being here. 

Andrew 
Schneider: 

00:26:45 Thank you. 

Del. Walker: 00:26:46 Can you tell me if any trans 
women have dominated any 
sporting events? 

Andrew 
Schneider: 

00:26:53 Not one athlete who has 
transitioned has been 
successful at the highest 
levels of sport. The lack of 
success is a strong 
indication of the fairness of 
permitting transgender 
women to compete against 
cisgender women. In fact, 
the problem with these bills 
is that they, they say that all 
bills, all boys are stronger 
than all girls. And that is 
just incorrect. 
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Uh, the, look at a young 
woman from North Carolina 
named Heaven Fitch, who 
won the high school state 
wrestling championship last 
year. I bring this story up 
because Heaven is a ci- is a 
cisgender girl, and yet she 
beat a bunch of cisgender 
boys. Young girls have 
many skills that are better 
than young boys. 

What counts as an 
advantage may shift 
dramatically depending on 
the sport. For example, 
factors such as height, 
weight, and reaction time all 
affect a participant’s 
advantage depending on the 
sport. 

A young woman on the 
volleyball team may be very 
tall, and yet few people 
would consider that to be an 
unfair competitive 
advantage in her sport. 
Similarly, a man on the 
swimming team may have a 
naturally high hemoglobin 
count, enabling him to [14] 
take in more oxygen, but he 
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would not be barred from 
swimming for that reason. 

Del. Walker: 00:28:27 Some cisgender women, like 
Olymp- Olympic athlete 
Caster Semenya, naturally 
produce high levels of 
testosterone compared to 
other cisgender women. All 
bodies are different, and 
there is no single physical 
trait that determines if a 
student will excel in a sport.

Do you know if this has ever 
occurred in West Virginia? 
Have you received any calls 
from anyone in assistance 
with? 

Andrew 
Schneider: 

00:28:38 We have not. This appears 
to be a, a solution in search 
of a problem. Uh, there is 
no, uh, as I said before, 
there is no, uh, pattern or 
examples of, uh, 
transgender women 
dominating school sports in 
West Virginia. 

Del. Walker: 00:28:59 Do you know how many, um, 
transgender persons that 
we have playing any sports 
in West Virginia, K through 
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12? Or secondary sports, 
sorry. 

Andrew 
Schneider: 

00:29:11 I, I’m not aware of, that, 
that data, that number. Um, 
and I don’t know who would, 
or if that, that kind of 
statistic is even kept, um, by 
our secondary schools. Um, 
but I would imagine there’s 
not many, and clearly it’s 
not an issue, because we, no 
one has received any 
complaints about it. I mean, 
these, these bills come from 
national organizations that- 

Chairman 
Ellington: 

00:29:39 Um, limit to the question 
please. 

Andrew 
Schneider: 

00:29:41 Okay, sorry. 

Del. Walker: 00:29:41 Thank you. 

Chairman 
Ellington: 

00:29:42 I, I told you beforehand, 
we’re not going into a 
prepared speech. 

Andrew 
Schneider: 

00:29:45 Okay. 

Del. Walker: 00:29:47 Thank you, Mr. Schneider. 
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Andrew 
Schneider: 

00:29:47 Thank you. 

Chairman 
Ellington: 

00:29:49 Further questions 
[inaudible 00:29:50]? 
Gentleman from the 16th? 

Del. 
Hornbuckl
e: 

00:29:53 Thank you, Chairman 
Ellington. At the 
appropriate time, I’d like to 
ask somebody from the civil 
liberties group. [15] 

Chairman 
Ellington: 

00:29:59 Any further questions for 
Mr. Schneider? All right. 
Mr. Baumwell, you, uh, have 
been sworn in. If you would 
name your name and title. 

Eli 
Baumwell: 

00:30:13 Uh, thank you, Chairman 
Ellington. My name is Eli 
Baumwell and I’m the policy 
director for the American 
Civil Liberties Union of 
West Virginia. 

Chairman 
Ellington: 

00:30:19 All right. Gentleman from 
the 16th has a question. 
Question? Gentleman from 
the, uh, 16th? 
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Del. 
Hornbuckl
e: 

00:30:29 Thank you, Mr. Chair. Urn, 
and thank you for being 
here today, sir. Uh, I got a 
couple of questions for you. 
We’ll try to be brief. Uh, 
how will this, uh, affect the 
state’s obligations under 
Title IX? 

Eli 
Baumwell: 

00:30:39 Uh, Delegate, I do believe, 
looking at this legislation, it 
does risk, um, a significant 
amount of federal funding 
under Title IX. Urn, looking 
at federal courts, urn, as I’ve 
looked at some of this 
legislation, Idaho was 
enjoined from this, and as 
Counsel mentioned, urn, 
here in the Fourth Circuit, 
following the Bo- Bostock 
ruling, urn, we have, we 
have got Fourth Circuit 
ruling saying that 
transgender individuals 
have to, have to be given, 
urn, access to space based 
on their gender identity. 
That’s Bo- coming from 
Bostock. 

There’s also now federal 
executive orders, urn, 
following from those, those 
ruling in in alignment, 
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rather, with those. Urn, so 
we do risk violating Title IX 
based on these federal court 
rulings. 

Del. 
Hornbuckl
e: 

00:31:25 Uh, when you speak about 
violations, uh, per any civil 
law, are there any privacy 
concerns here with 
students? 

Eli 
Baumwell: 

00:31:32 There are potential privacy 
concerns. While students, 
urn, may have to go under, 
undergo medical 
examinations to clear them 
for sports, urn, having to 
disclose, urn, whether it be 
their birth sex or any, uh, 
gender affirming therapy 
they might be undergoing is 
a violation of their potential, 
is a potentially violation of 
their privacy. 

Del. 
Hornbuckl
e: 

00:31:48 Okay. Uh, uh, legally could 
this have a negative impact 
on any other students? 

Eli 
Baumwell: 

00:31:55 This particular legislation is 
tailored solely to, urn, 
athletics. Uh, looking at this 
particular, um, bill that just 
originated. Um, other, other 
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pieces of legislation have 
been more broad, but this 
one is limited just to 
athletics. [16] 

Del. 
Hornbuckl
e: 

00:32:11 Uh, has there been any case 
law on, uh, deni- denial of 
participation leading to any 
type of, uh, mental health 
issues with transgender 
youth? 

Eli 
Baumwell: 

00:32:21 Well, absolutely. There, 
there’s been a lot of, um, 
research rather. I, I 
shouldn’t say there’s case 
law. But there is a lot of 
research into, urn, the, the 
mental health of trans youth 
and what can be done to 
protect their mental health. 
And being treated, urn, 
based by their gen- gender 
identity and being an op- 
given an opportunity to, 
urn, participate in sports 
and participate in social 
activities has certainly been 
linked with better, uh, 
mental health outcomes, 
both in the short and long 
term. 
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Del. 
Hornbuckl
e: 

00:32:53 All right. Thank you. 

Chairman 
Ellington: 

00:32:55 Further questions for Mr. 
Baumwell? None? Thank 
you, sir. 

Eli 
Baumwell: 

00:33:01 Thank you. 

Chairman 
Ellington: 

00:33:01 Further questions of any of 
the other witnesses? 
Gentleman from the 65th, 
who are you? 

Del. Clark: 00:33:06 Do we have anybody from 
the, uh, West Virginia SSAC 
here? 

Chairman 
Ellington: 

00:33:09 Uh, unfortunately, they are 
over on our Senate 
colleagues’ side, uh, 
working on a bill that’s over 
there at the moment. 

Del. Clark: 00:33:15 Okay. 

Chairman 
Ellington: 

00:33:17 Further questions? Any 
further questions of 
Counsel? Chair hears none. 
Any amendments? None? 
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Chair recognized Vice Chair 
for motion. 

Vice Chair: 00:33:29 Mr. Chairman, I move that 
originating House Bill 
relating to participation in 
single-sex secondary school 
winter scholastic athletic 
events be reported to the 
floor, with the 
recommendation that it do 
pass. 

Chairman 
Ellington: 

00:33:42 Gentleman uh, moved that, 
uh, House Bill originating 
on participation in single-
sex secondary school ath- 
interco- interscholastic 
athletic events be reported 
to the floor with a 
recommendation it do pass. 
Is there any questions or 
discussion? Gentleman from 
the 43rd. 

Del. 
Thompson: 

00:34:00 I, I have a . . . Thank you, 
Chairman Ellington. I have 
a question. Would it be 
possible to, uh, lay this over 
until we could speak to 
someone from the, the 
SSAC? To like, actually 
hear from how that, s- since 
that is their, kind of, you 
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know, what they kind of 
control and govern, since 
that would affect them? [17] 

Chairman 
Ellington: 

00:34:19 Are you moving to lay it 
over? 

Del. 
Thompson: 

00:34:21 Yes. 

Chairman 
Ellington: 

00:34:22 If you move to lay it over, 
then I guess- 

Del. 
Thompson: 

00:34:23 Just one day. Or the next 
meeting. 

Chairman 
Ellington: 

00:34:25 Well, we don’t have one day. 
(laughs) Um. 

Del. 
Thompson: 

00:34:29 We don’t have one day? 

Chairman 
Ellington: 

00:34:30 Well, we don’t have a 
meeting tomorrow. 

Del. 
Thompson: 

00:34:32 Oh, it’s Wednesday. 
Thursday. 

Chairman 
Ellington: 

00:34:37 Gentleman moves that we 
lay this over. That takes a 
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vote and it’s non-debatable. 
So all in favor would say aye. 

Del. 
Thompson: 

00:34:43 Aye. 

Chairman 
Ellington: 

00:34:44 Those opposed, nay. I would 
say nays have a- 

Del. 
Thompson: 

00:34:49 Division? 

Chairman 
Ellington: 

00:34:50 Well, he had the s- he had 
the, uh, microphone, so 
[inaudible 00:34:53]. 
(laughs) 

Del. 
Thompson: 

00:34:56 Thank you. That worked. 
(laughs) 

Chairman 
Ellington: 

00:34:58 I could have used my 
microphone, too. So motion 
r- 

Del. 
Thompson: 

00:35:02 I did call division, though. 

Chairman 
Ellington: 

00:35:03 Motion, uh, rejected. 
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Del. 
Thompson: 

00:35:05 Could I call div- I called 
division. 

Chairman 
Ellington: 

00:35:07 I think I had already called 
it, but. Well, okay, we’ll call 
division. Is it sustained? All 
right, we have it sustained. 
The clerk will call, call the 
vote on that. So, if you vote 
yay, that means we lay it 
over. If you, uh, vote nay, 
that means it is rejected. All 
right. 

Well, those that are in favor 
of the Gentleman’s, uh, mo-
tion to lay it over, raise your 
hands. That’s six. Yeah. 
There’s six. 

All right. Those, uh, those 
opposed to the Gentleman’s 
motion, raise your hands. 
All right, six to thirteen. All 
right, motion rejected. 

Any further amendments? 
Or actually, we’re on 
discussion. Gentleman from 
the, uh, 60-uh-7th? 

Del. Doyle: 00:36:27 Uh, uh, thank you, 
Chairman Ellington. Urn, I 
oppose the bill for, for, for 
two reasons. First, uh, in 
our questions of Counsel, 
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uh, I think it became pretty 
obvious that, uh, we’re on 
rather dangerous legal 
ground r- uh, relating to the 
feds if we pass this bill a- as 
it is written. So that is one. 

A- also, uh, uh, the one, uh, 
person who testified, the 
gentleman from Fairness, 
mentioned, uh, something 
that I had heard before, as 
one of the arguments in 
favor of this, and that is that 
males are inherently 
stronger than females. And 
I, I just have a, a vignette I’d 
like to, uh, to go over. I’ve 
remembered this ever, ever 
since it happened. 

When I was a, a rifle platoon 
leader in Vietnam, I had a 
guy in my platoon that 
weighed barely 100 pounds. 
He had no upper body 
strength whatsoever. And 
the rules were, we have two, 
what are called, uh, uh, uh, 
heavy machine guns there, 
uh, uh, uh, 7.62 machine 
guns, it’s roughly a 30 
caliber for those people who 
are not into metrics. And 
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you had to carry that and 
200 rounds of ammunition, 
and he couldn’t carry it. 

So, whenever it was his 
turn, somebody else just 
volunteered. I am a big time 
women’s college basketball 
fan, and I’m telling you, 
every time I see a game, 
there are people out there 
playing that could have 
easily carried that machine 
gun and 200 rounds of 
ammunition. 

So that’s why, uh, I think is 
p- another part of the 
reason I think this is a bad 
bill, and I’m going vote no. 
Thanks. 

Chairman 
Ellington: 

00:38:06 Anyone else wish to speak? 
Gentleman from the 43rd? 

Del. 
Thompson: 

00:38:11 Thank you, Chairman 
Ellington. I also want to 
speak a- against this bill for 
a multitude of reasons. 
First, because, I mean, I 
would like to hear from the 
SSAC of how this would, 
you know, uh, impact their 
rules and impact and see, 
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have a better understanding 
of how this would be 
implemented. 

I’m also going speak against 
it for the reason, and I ask 
what I asked Counsel, 
pertaining to, if I have a 
daughter, and she’s playing 
basketball, and she’s on a 
basketball team, and with 
this bill, urn, a person who 
was born female, identified 
as male, was taking 
testosterone, is 
transitioning, is going to be 
on the same [19] team as my 
daughter, outperforming 
her, because my daughter is 
not taking testosterone, this 
is not, this is not going to be 
fair to the children of West 
Virginia. 

I under, were there, 
whatever side you fall on 
this, it’s not, that’s not fair. 
Uh, and also, I have a major 
problem, and as the, the 
Lady from the 41st 
mentioned about the, the 
sports physicals, I played 
basketball and baseball 
through middle and high 

108



school, and urn, I, I had to 
do a physical every year, but 
I never once, uh, was 
subjected to, I guess I 
could’ve been, to the, the 
hernia check. So, I have a 
major problem with forcing 
children, middle school 
children or high school 
children, uh, to, for this 
purpose, to specifically . . . If 
it’s for a medical reason, I 
totally understand it and get 
it, but just to par- just to 
prove their gender, I don’t 
think that’s right. And I 
don’t think any of us would 
want our children subjected 
to that. 

00:39:55 Uh, so for those reasons, I, 
uh, strongly, uh, do not 
support this bill, and I urge 
you all to do the same. 
Thank you. 

Chairman 
Ellington: 

00:39:55 Anyone else wishing to 
speak to the bill? Lady from 
the 41st. 

Del. Tully: 00:39:58 I’m just want to give a point 
of clarification, actually, on 
the addendum, the thing 
that I provided from the 
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WVSSAC that was the 
addendum. It was revised in 
May of 2016, so I don’t know 
when the hernia checks, uh, 
first originated, but I don’t . 
. . You probably graduated 
well after 2016, I would 
assume, sir. 

Chairman 
Ellington: 

00:40:22 Anyone else wishing to 
speak to the bill? All right, 
before us is the motion. All 
those in favor would say aye. 
Those opposed, nay. 
Gentleman from the 53rd? 

The Chair is undecided, so 
uh, let’s do that again. All 
those in favor say aye. 
Those opposed, nay. 
(laughs) Got a loud group 
there. Okay. Division has 
been called. Yeah, I’m still 
undecided on that. 

So, division. All those in 
favor, raise your hands. 
[inaudible 00:41:18] Those 
opposed, raise your hands. 
Fifteen, six? Fifteen to six. 
Motion adopted. 
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Next thing on the agenda is 
House Bill 2364. Any 
interest in the bill? 
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West Virginia House of Delegates Judiciary 
Committee Discussion of H.B. 3293 

March 18, 2021 

Chairman 
Capito: 

00:41 . . . left on the agenda. The 
bill is 3293. We have a guest 
presenter with us. We’re 
happy to have her back with 
the co-with the committee 
today. And whenever she is 
ready, she may proceed. 

Counsel: 00:56 I thank you Mr., Mr. 
Chairman. This committee 
substitute provides that for 
the purposes of 
participating in Single Sex 
Secondary School 
Interscholastic Athletic 
events, under the controlled 
supervision and regulation 
of the Secondary School 
Acti- Activities 
Commission, each county 
school district shall confirm 
that the sex of the people 
identified, on the pupil’s 
original birth certificate 
provided on his or her 
admission to public school is 
the pupil’s sex at the time of 
birth. 
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02:15 If an original birth 
certificate was not provided 
or if the birth certificate 
provided does not indicate 
the pupil’s sex at the time of 
birth, a signed physician’s 
statement indicating the 
pupil’s sex based solely on 
the pupil’s unaltered, 
internal and external 
reproductive anatomy must 
be submitted prior to the 
pupil’s participation in 
single sex secondary school 
interscholastic ac-ac- 
athletic events. Prior to the 
student’s participation in 
single sex inter- secondary 
school interscholastic 
athletic events, the SSAC 
must verify with each 
county board that each 
student participating in 
Single Sex Interscholastic 
events is participating 
according to the student’s 
sex at the time of birth. This 
requirement does not apply 
to co-educational, uh, 
sports. And that’s a 
summary of the bill. 

Chairman 
Capito: 

02:15 Thank you very much, 
Counsel. I appreciate that 
presentation. Are there 
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questions for Counsel? Are 
there questions? The Lady 
from the 4th. 

Del. 
Zukoff: 

02:26 Thank you Mr. Speaker. Do 
you know if there’s any 
federal re-any federal, urn, 
any federal courts looking 
at this, urn, issue currently? 

Counsel: 02:36 Yeah. There is a case, uh. 
Grimm versus, I’m not sure 
I’m going to pronounce the, 
Glo- Glo- Gloucester County 
School Board. It’s a Fourth 
Circuit case. It’s, it has to do 
with, uh, a student, uh, 
transgender male’s right to 
use a male bathroom. 

Del. 
Zukoff: 

03:00 Okay. Nothing involving 
sports, though? 

Counsel: 03:06 It, it does not, uh, does not- 

Del. 
Zukoff: 

03:07 Specifically? [2] 

Counsel: 03:08 . . . directly a- uh, state 
anything about sports. 

Del. 
Zukoff: 

03:11 Okay. Have we had this 
come up before the 
Department of Education? 
Have we had any issues 
around this, this bill that, 
transgender students 
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participating in sports come 
before the Department of 
Education as a concern? 

Counsel: 03:26 It is my understanding that 
there have been no 
problems on the county 
level. 

Del. 
Zukoff: 

03:26 Okay. I checked with mine 
and there weren’t. That’s 
why I was just curious if you 
knew from a statewide 
perspective. 

Counsel: 03:28 That’s what they’d 
indicated to me. There had 
been no problems. 

Del. 
Zukoff: 

03:39 Thank you. 

Chairman 
Capito: 

03:40 Gentleman from the 37th. 

Del. 
Pushkin: 

03:44 Thank you, Mr. Chairman. 
Thank you, counsel. Urn, 
and I’m sorry I missed the 
first part of the, of your, uh, 
presentation of the, uh, of 
the bill here. But would this 
preclude a female student 
from participating in a male 
sport? 

Counsel: 03:59 No. 
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Del. 
Pushkin: 

04:00 It would not? 

Counsel: 04:01 No. Under Title IX, a 
female has to be allowed to 
participate in a sport. So, if 
the, for instance, there are 
no female football, then the 
female would be allowed to 
play in, uh, football, urn. 

Del. 
Pushkin: 

04:15 All right. And that would be, 
I mean the only case I can, 
cases in West Virginia I 
could think of would be in 
sports where there aren’t 
female sports that, that the, 
that the girls participate in 
the boys sports. That’s the 
only time I’ve ever heard of 
it even happen, anything 
like this happening in West 
Virginia. 

Counsel: 04:29 It’s my understanding there 
have not been any issues. I, 
and the, the re- the 
executive director of the 
SSAC is here if anyone 
wants to talk to him. But I 
believe there are only, the 
only solely female sports 
are volleyball and softball. 

Del. 
Pushkin: 

04:46 So this only affects those 
two sports? 
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Counsel: 04:46 Well, well it would affect the 
single sex. So, in other 
words, you have single 
sex—you have women’s 
basketball and, and men’s 
basketball or- [3] 

Del. 
Pushkin: 

04:53 Yeah. 

Counsel: 04:54 . . . and- 

Del. 
Pushkin: 

04:55 Okay. 

Counsel: 04:55 . . . track- 

Del. 
Pushkin: 

04:55 I got you. I got you. 

Counsel: 04:56 Two, two sets. Yeah. 

Del. 
Pushkin: 

04:56 I got you. 

Counsel: 04:56 Yeah. 

Del. 
Pushkin: 

04:58 Okay, thank you. 

Chairman 
Capito: 

05:00 Further questions of 
Counsel? Further questions 
of Counsel? Chair, 
recognize Gentleman from 
the 17th.

Del. 
Lovejoy: 

05:07 Thank you, Chairman 
Capito. Good afternoon, 
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Counsel. Uh, you mentioned 
that Grimm case. I tried to 
read a little bit about it, uh, 
for today. So that was a 
Fourth Circuit case, um.

Counsel: 05:07 Mm-hmm (affirmative). 

Del. 
Lovejoy: 

05:17 The Fourth Circuit is a 
federal Circuit Court of 
Appeals. It includes the 
state of West Virginia, 
right?

Counsel: 05:23 Correct. 

Del. 
Lovejoy: 

05:24 And in that case, um, this 
was not a sports case but it, 
it dealt with the 
requirement to use facilities 
on a school ground with the 
sex assigned at birth. Is 
that fair?

Counsel: 05:39 It did. 

Del. 
Lovejoy: 

05:40 Okay. 

Counsel: 05:41 Uh, the, the, uh, Grimm was 
born a female and wanted to 
us- and was transitioned to 
male, and wanted to use the 
male bathroom.

Del. 
Lovejoy: 

05:50 So in that case, the court, 
the Fourth Circuit, um, 
found that the student’s, uh, 
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rights had been violated 
under Title IX, right?

Counsel: 06:02 Yes. [4] 

Del. 
Lovejoy: 

06:03 And also, I think second, 
second basis was under, was 
it equal protection?

Counsel: 06:08 Yes. 

Del. 
Lovejoy: 

06:08 And so, what, what, you 
know, if we’re to do 
something like this and we 
have a lawsuit come under 
Title IX, what are the 
consequences of a school 
board in West Virginia 
being found, like that case, 
to violate Title IX? I mean 
what, what’s the, what are 
the consequences?

Counsel: 06:26 Well, uh, the schools receive 
federal funds. So that is, 
they’re, they’re required to 
follow the federal 
guidelines, which would 
include the Fourth Circuit. 
Um, there is also a recent 
executive order, um, and so 
the, the, the s- the board, or 
the department would, is 
required to follow federal 
guidelines. So, um, I think 
the practical effect would be 
that under the Fourth 
Circuit case, uh, which is 
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currently there has been a 
writ filed before the 
Supreme Court and, um, 
Grimm has ex- has, uh, 
petitioned for additional 
time to answer. And that is 
the current procedural 
history right now with that. 
Um, so in other words, you 
know, the, the Supreme 
Court may or may not take 
the case. If they do, then 
Fourth court c-, Fourth 
Circuit would be 
controlling. If they did take 
the case, then of course they 
would issue an opinion.  

Um, but un- as it stands 
right now, the department 
would be bound to if a 
transgender person wanted 
to use, for instance, a 
transgender female wanted 
to use a female bathroom, 
they would have to allow 
that transgender female to 
use the, the female 
bathroom under this 
Fourth Circuit case. But 
the, the bill, the, they would 
have to play a different 
sport.
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Del. 
Lovejoy: 

07:47 So, so let me understand the 
posture. The Fourth Circuit 
Court of Appeals has 
rendered a decision that as 
it stands now, found that 
school’s policy in, in the 
bathroom context as 
opposed to the sports 
context, to violate Title IX.

Counsel: 08:04 And, and they did not, um, 
deal with sports specifically 
and the, that particular 
person was not involved in 
sports. So, it did not deal 
with locker rooms or sports 
because he was not involved 
in sports.

Del. 
Lovejoy: 

08:14 But the basis of that opinion 
was the Bostock case, is 
that what it’s called?

Counsel: 08:19 That was one of the cases 
that was, yes, quoted. 

Del. 
Lovejoy: 

08:22 Bostock was not, was 
neither a sports nor a 
bathroom case, right? [5] 

Counsel: 08:25 I haven’t read that entire 
case. I just-

Del. 
Lovejoy: 

08:28 But it’s employment case. 
Yeah. 

Counsel: 08:29 . . . did but, yeah. It, in a, I 
believe a Supreme Court 
case. Yes. 
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Del. 
Lovejoy: 

08:31 Right. 

Counsel: 08:32 Yes. 

Del. 
Lovejoy: 

08:32 Yes. And so, it’s a, it’s a, it’s 
a 2020 case and it deals with 
employment discrimination 
and the Fourth Circuit 
applied the holdings in the 
employment discrimination 
decision of Bostock to apply 
to the restroom question. 
And so, if the Fourth 
Circuit were to also apply 
that to this situation, we 
could be passing a law that 
puts us in violation of Title 
IX?

Counsel: 09:00 I mean, it, it, there, there 
would be a, a question 
perhaps. I mean, it, there’s 
a slippery, this, this is 
literally something that is 
changing every day across 
the United States. I mean, 
literally every time I’m, I go 
on the internet, there’s 
something different 
happening. So, um, you 
know, who know, it’s hard to 
say what a court is going to 
do. But, you know, it, it is, I 
think pretty safe to say that 
something like this would 
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be up for, um, liti- litigation 
because it is being litigated-

Del. 
Lovejoy: 

09:33 Yes. 

Counsel: 09:33 . . . throughout the country 
daily. I mean-

Del. 
Lovejoy: 

09:35 Yes. And we’re going to 
have some guidance soon, 
won’t we?

Counsel: 09:35 I’m, I- 

Del. 
Lovejoy: 

09:38 With Fourth Circuit, right? 

Counsel: 09:39 Yeah. I mean, ma- uh, yeah. 
I guess we’ll see what the 
Supreme Court-

Del. 
Lovejoy: 

09:44 We have a decision from the 
Fourth Circuit- 

Counsel: 09:44 Mm-hmm (affirmative). 

Del. 
Lovejoy: 

09:46 . . . and we’re s- we’re at, 
somebody’s at the 
doorsteps of the United 
States Supreme Court 
saying, “We’d like you to 
take this up on a, on a writ 
of cert and that decision has 
not been made yet.” But we 
will know the results of that 
decision by the US Supreme 
Court at some point in the, 
maybe near future, right? 
[6] 

123



Counsel: 10:02 We would, yes. 

Del. 
Lovejoy: 

10:04 Okay. Um, okay. In addition 
to losing federal funding if 
you’re found to violate Title 
IX, um, is the successful 
claimant also entitled to 
money damages?

Counsel: 10:17 Uh, in this case, uh, I 
believe the way I read the 
case, uh, the, Grimm 
received $1. I mean, it was 
not a money case. 

Del. 
Lovejoy: 

10:26 Well, did they also receive 
an award of attorney’s fees? 

Counsel: 10:28 Attorney’s fees, yes. 

Del. 
Lovejoy: 

10:29 Yes, which were more than 
$1. 

Counsel: 10:30 I’m sure. 

Del. 
Lovejoy: 

10:31 Yeah, um. And so, if for 
instance, we pass a law that 
before the Supreme Court 
rules on the case up there, 
uh, on the writ, that also is 
found to violate Title IX, 
then we could lose our, our 
federal funding and be on 
the losing end of litigation in 
a fee shifting situation, 
right?

Counsel: 10:51 I- 
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Speaker 6: 10:51 One point of order, point of 
order, Chairman Capito.

Chairman 
Capito: 

10:55 Gentleman will state his 
point of order. 

Speaker 6: 10:56 Um, uh. My friend is, uh, 
asking Counsel, number 
one, to speculate and 
number two, to offer 
personal opinions. Uh, 
neither of which are 
technical in nature so, uh, I 
would ask the line of 
question be, uh, prohibited.

Chairman 
Capito: 

11:12 [crosstalk 00:11:12] well I 
would just, I would just say 
the chair’s ruling is that the, 
uh, the Gentleman will, will, 
will stick to the thrust of the 
bill. I think the Gentleman 
is asking counsel to make, 
uh, a legal assessment of a, 
of a Fourth Circuit opinion, 
um, and I think it’s, uh, 
appropriate. Uh, and I think 
it’s appropriate for her to 
make that distinction as 
Counsel, so I’ll allow 
question to continue.

Del. 
Lovejoy: 

11:32 Thank you Mr. Chairman. 
Um, and I’ll try to keep it 
cleaner. If we pass a law 
that violates Title IX of the 
federal law, then the result 
of a violation is a loss of 
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federal funding. That is a, 
that is a true statement of 
the law? 

Counsel: 11:47 I don’t know the particular, 
um, process for loss of 
funding. I mean, I would 
hope that, um, it wouldn’t 
be, and you know, [7] I 
mean, I would say that 
there would be a process for 
that. I don’t know. I don’t 
think that- 

Del. 
Lovejoy: 

12:00 Can I restate as, can or 
may? If I say that, would 
that be a fair statement, 
that you can lose your 
federal funding if you pass 
laws that violate Title IX? 

Counsel: 12:11 It’s my understanding that 
the funding the federal 
government supplies is 
based upon the assumption 
that the laws that it enacts 
will be followed. 

Del. 
Lovejoy: 

12:21 Okay. Thank you very 
much. Thank you, Mr. 
Chairman.

Chairman 
Capito: 

12:24 Further questions of 
Counsel? Gentleman from 
the 37th, did you have 
questions of Counsel? 

Del. 
Pushkin: 

12:29 At the appropriate time I’d 
like to ask you now just to 
take leave of committee for 
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a, a testimony from, uh 
[crosstalk 00:12:3*

Chairman 
Capito: 

12:34 At the appropriate time. 
Chairman from the 50th for 
counsel. I recognize 
Gentleman from the 50th. 

Del. 
Garcia: 

12:40 Thank you, counsel. So, 
when I look at page two of, 
uh, let’s see, what section is 
this, p- yeah, page two, line 
26, subdivision E of section, 
it’s on another page, 5C, um, 
it appears that—there’s a 
proviso related to if 
somebody does not, is not 
able to provide a birth 
certificate or their birth 
certificate does not indicate 
a sex at the time of birth, 
correct?

Counsel: 13:21 I’m, I’m sorry. Can you 
rephrase that again? I see 
where you-

Del. 
Garcia: 

13:23 Yeah, yeah. 

Counsel: 13:24 What was your question 
again? I’m sorry.

Del. 
Garcia: 

13:24 So, so that relates to—the 
proviso relates to a 
situation, um, if someone is 
unable to provide their 
original birth certificate or 
their birth certificate as it 
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states here, does not 
indicate people’s sex at the 
time of birth. 

Counsel: 13:39 So, yeah. If you look at page 
one, the first paragraph, 
when a student is admitted 
to a public school, they are 
to provide a birth 
certificate. So it goes, it’s 
referring back to that birth 
certificate. But if, for, for it, 
but there’s also, if the birth 
certificate cannot be 
provided, then they have to 
say, have to have an 
affidavit proviso. So in the 
case that their birth 
certificate was not a, 
supplied or the, the sex was 
not identified, then that 
proviso for [8] the, uh, 
doctor’s affidavit, I mean 
doctor’s statement would 
apply. Does that answer 
your question?

Del. 
Garcia: 

14:14 That do- well that doesn’t 
and kind of continuing on 
further. So, if, if a birth 
certificate is not provided or 
if the birth certificate does 
not indicate the people’s sex 
at the time of birth, I just 
want to make sure I’m 
understanding this 
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correctly. So, the, the 
physician statement that 
they have to, I guess, they 
have to figure out about 
whether the person has 
unaltered internal and 
external reproductive 
anatomy?

Counsel: 14:51 That’s what it says, yes. 

Del. 
Garcia: 

14:52 So, the, that means that 
anybody who can’t fulfill, 
who can’t provide their 
birth certificate has to 
undergo an examination, I 
would imagine some type of 
genital examination, by that 
doctor?

Counsel: 15:10 Well, all of the students are 
required to have a physical 
exam to ta- I mean, to 
participate in sports. 

Del. 
Garcia: 

15:17 But does that necessarily 
include . . . I mean, you 
know, again, internal and 
external reproductive 
anatomy. I, that, is that 
something that’s normally 
part of a physical? 

Counsel: 15:33 I don’t know. 

Del. 
Garcia: 

15:35 And, and whether it’s 
unaltered. That’s, that’s 
what this bill states.
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Counsel: 15:40 That it does, yes. 

Del. 
Garcia: 

15:43 What happens if, if a 
student has both male and 
female reproductive 
anatomy? 

Counsel: 15:58 The bill doesn’t address 
that.

Del. 
Garcia: 

16:03 That, and, and that’s my 
understanding is, one or 2% 
of the population of the 
United States, that, that is, 
you know, that’s, that 
happens. That’s probably 
not a good, good question 
for counsel. That’s, I didn’t 
really ask a question, so I 
apologize. That’s, that, 
those are, those are the 
questions that I have. 
Thank you.

Chairman 
Capito: 

16:25 Thank you. Further 
questions of Counsel? 
Further questions? I, I had 
the gent- gent- excuse me, I 
had the Lady from the 4th 
followed by the Gentleman 
from the 13th.

Del. 
Zukoff: 

16:35 Thank you, Mr. Chairman. 
Just one last question. You 
had mentioned when you’re 
answering the Gentleman 
from the [9] 17th’s question 
that there’s an executive 
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order currently that 
addresses this issue. Could 
you give us- 

Counsel: 16:48 Oh, I’m sorry. It do- it, 
there’s an executive order 
that has to do with, um, 
from, uh, March 8th.

Del. 
Zukoff: 

16:56 An executive order from? 

Counsel: 16:58 The President, President 
Biden.

Del. 
Zukoff: 

17:00 Okay. And what does that 
say? 

Counsel: 17:04 It is guaranteeing an 
educational environment 
free of discrimination on the 
basis of sex, including ori- 
sexual orientation and g- or 
gender identity.

Del. 
Zukoff: 

17:16 Okay. Thank you. 

Chairman 
Capito: 

17:19 Gentleman from 13th. 

Del. 
Zukoff: 

17:20 I didn’t know that. 

Del. 
Pinson: 

17:21 Yes, thank you Mr. Chair, 
thank you Counsel for your 
presentation of the bill 
that’s before us. Uh, couple 
quick questions. I know the 
question was asked to you, 
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has there been issues of this 
within the boundaries of our 
state and I believe that you 
answered that you weren’t 
aware of any. I’m aware 
that we do have someone 
from the SSAC here that 
could either provide the 
same answer or their own 
opinion. Is that correct? 

Counsel: 17:51 Yes, someone, uh, the 
Executive Director is here.

Del. 
Pinson: 

17:54 Okay. I’ll ask you this. In 
your preparation of the bill, 
were you able to find 
instances in other states 
where questions 
surrounding the legality of 
this same issue have been 
raised?

Counsel: 18:15 Yes. 

Del. 
Pinson: 

18:16 Okay. Uh, turning my 
attention now to the Gavin 
Grimm case out of Virginia, 
if I understood your 
assessment of, of that legal 
proceeding, the county 
school board, and I’m not 
going to try to pronounce it 
either, they were found to 
have violated Title IX based 
on the, the circumstances 
and the facts surrounding 
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that particular case. Is that 
correct?

Counsel: 18:53 Yes, they were. 

Counsel: 18:55 And- [10] 

Del. 
Pinson: 

18:55 Under that case, yes. And 
under those circumstances, 
they were. 

Counsel: 18:55 So- 

Del. 
Pinson: 

18:55 And equal protection. 

Counsel: 18:58 Thank you. And we, that 
case did not deal with the 
legality of transgender 
athletes at all. We’re 
dealing with something 
completely separate from 
that. Is that correct?

Del. 
Pinson: 

19:00 It did not deal with sports 
and it said in there that, that 
issue was not raised 
because he did not play 
sports.

Counsel: 19:14 Okay. That will be all. 
Thank you. Thank you, Mr. 
Chair.

Del. 
Pinson: 

19:21 Further questions of 
Counsel. Further questions 
of Counsel. Uh, Counsel, 
question from the chair. 
Under, uh, I understand I 
think, uh, part, partially the 
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holding in Grimm, um, that 
it, that, that the, the 
Grimm’s equal protection 
rights were violated that he 
was not able to access the 
men’s bathroom. Was, was 
he, is, is Grimm still able to 
access to women’s 
bathroom?

Chairman 
Capito: 

19:23 Uh, initially they, uh, had 
him using the nurse’s 
bathroom and, but there 
was, it was inconvenient. It 
sometimes made him late 
for classes. And so, then 
they fashioned a separate, 
um, bathroom for 
transgender, uh, people 
and, or, or they redid the 
stalls. I, I’m-

Counsel: 19:51 Was he prohibited- 

Chairman 
Capito: 

20:15 But they, they fashioned 
[crosstalk 00:20:17]- 

Counsel: 20:15 Was he prohibited from 
using the women’s 
bathroom?

Chairman 
Capito: 

20:17 It, it, uh, he, this was a 
transgender male who was 
an original female.

Counsel: 20:18 Right. 

Chairman 
Capito: 

20:18 He was put- 
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Counsel: 20:18 Right. 

Chairman 
Capito: 

20:24 . . . prohibited from using 
the male bathroom. 

Counsel: 20:24 Right. Was he prohibited 
from using the female 
bathroom? 

Chairman 
Capito: 

20:26 No. [11]

Counsel: 20:29 Okay. With the holding, is 
he permitted to use either 
bathroom still?

Chairman 
Capito: 

20:30 Uh, it, the holding- 

Counsel: 20:36 If you don’t have that, I 
understand-

Chairman 
Capito: 

20:38 Let, I mean my, my, well let, 
let me say he’s in college 
now. So-

Counsel: 20:39 Okay. 

Chairman 
Capito: 

20:39 . . . this went on for five 
years. 

Counsel: 20:43 Okay. 

Chairman 
Capito: 

20:44 So, um, it’s, it, he’s not in 
high school anymore but- 

Counsel: 20:44 Okay. 

Chairman 
Capito: 

20:50 . . . essentially he, if the, the, 
he was able to use the 
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bathroom that he identified, 
that-

Counsel: 20:50 I understand, I understand- 

Chairman 
Capito: 

20:56 Yeah. 

Counsel: 20:56 . . . the thrust of the, of the 
whole thing.

Chairman 
Capito: 

20:57 Mm-hmm (affirmative). 

Counsel: 20:57 I just was curious. 
Questions?

Chairman 
Capito: 

21:00 Yeah. 

Counsel: 21:00 The Gentleman from the 
37th desires leave of the 
committee to call a witness. 
Is that witness on the 
screen? Oh yeah, okay. Uh. 
(laughing) Are, are you, uh, 
able to hear us?

Chairman 
Capito: 

21:02 I am able to hear you. 

Cathryn 
Oakley: 

21:15 Okay. 

Chairman 
Capito: 

21:17 Are you able to hear me? 

Cathryn 
Oakley: 

21:17 We can hear you. Would you 
please introduce yourself to 
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the committee and, uh, who 
you are here representing?

Chairman 
Capito: 

21:19 Yes, definitely. I’m 
[inaudible 00:21:35]. Hold 
on one second. [12] 

Cathryn 
Oakley: 

21:35 Mark, go up and mute that. 

Chairman 
Capito: 

21:35 Should I mute that 
computer? Well, then she 
won’t be able to hear us.

Mark: 21:37 Yes, you’re right. 

Chairman 
Capito: 

21:39 Yeah, I can hear you. What, 
I’ll turn my volume down 
while I’m introducing 
myself and then I’ll turn it 
back up so I can hear you. 
Um, my name is Cathryn 
Oakley and I am the, uh, 
State Legislative Director 
and Senior Counsel at the 
Human Rights Campaign. 
Um, the Human Rights 
Campaign is the nation’s 
largest organization 
working for equality for the 
LGBTQ community. Um, 
and I’m here on behalf of 
our more than three million 
members and supporters 
nationwide, including many 
in West Virginia, um, in 
opposition to the bill. And I 
stand ready to answer 
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questions and, and also 
provide a brief statement if 
you allow. 

Cathryn 
Oakley: 

21:40 Thank you very much, Ms. 
Oakley. We appreciate you 
taking time on your Friday 
to be with us, as they say. So 
if you would, please raise 
your right hand. We’ll 
swear you in. Then we’ll 
allow questioning. Would 
you please raise your right 
hand? Do you swear to tell 
the truth, the whole truth 
and nothing but the truth?

Chairman 
Capito: 

22:19 I do. 

Cathryn 
Oakley: 

22:34 Thank you very much. 
Chair recognize chairman 
from 37th for questions. 

Chairman 
Capito: 

22:38 Thank you, Mr. Chairman. 

Del. 
Pushkin: 

22:41 Hm? Oh. 

Chairman 
Capito: 

22:43 Thank you, Mr. Chairman 
and, um, thank you for, uh, 
attending, uh, uh, the, uh, 
whatever service we’re 
using now, uh, Ms. Oakley. 
Can you hear me?

Del. 
Pushkin: 

22:44 I can. Thank you so much 
for having me and, um, and 
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to Mark for facilitating my 
being able to be here.

Cathryn 
Oakley: 

22:53 Okay. And, um, so you’ve, 
you, I guess you followed 
cases like this throughout 
the country, right? That’s, 
that’s part of your job at the 
Human Rights Campaign, 
is that correct?

Del. 
Pushkin: 

22:59 That’s correct. [13] 

Cathryn 
Oakley: 

23:09 Okay. Have you, there was 
asked of Counsel and, and 
she didn’t know of anybody. 
Do, do you know of any 
cases in West Virginia?

Del. 
Pushkin: 

23:10 I do not know of any cases 
in West Virginia. 

Cathryn 
Oakley: 

23:18 Okay. Um, the, the, but you 
have . . . Well, first of all, uh, 
I guess this is based on a 
premise that a, um, a, uh, 
transgender athlete would 
have some sort of advantage 
over, uh, other participants. 
Do you, is, I’m trying, have 
you heard of an actual 
advantage being created by 
transgender athletes?

Del. 
Pushkin: 

23:21 Yeah. Thank you for that 
question. That’s a really 
important question. And I’ll 
preface this by saying that 
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groups like the National 
Women’s Law Center and, 
uh, the Women’s Sports 
Foundation, Women 
Leaders in College Sports 
all support inclusive polices 
that allow transgender 
athletes to participate. Um, 
and I, that is because, uh, to, 
to your excellent point, um, 
transgender kids, and I, you 
know, particularly this 
conversation ends focusing 
on transgender girls, um, 
transgender girls, like all 
girls, uh, have a variety of 
different bodies. They have 
a variety of different 
talents. They have a variety 
of different interests.  

Some of them will be tall, 
some of them are short. 
Some of them are fast, some 
of them are slow. Some of 
them will have excellent 
hand-eye coordination. 
Others of them will not. Um, 
and so, you know, the trans 
pop- the trans population is, 
is fairly small. Uh, if you 
are, really only concerned 
with trans girls, that’s then 
half of that number. And 
then of course, of those, uh, 
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trans girls, you’re, you’re 
talking about only a few 
that are going to be 
interested in sports, um, 
and have, you know, sort of 
the combination of interest 
of, of physical capability, 
um, mental drive, work 
ethic to be able to excel. 

Del. 
Pushkin 

23:46 Mm-hmm (affirmative). 

Cathryn 
Oakley 

25:00 And I think very much to 
your point, the reason that 
we do not actually see, uh, 
instances of problems, uh, 
in, in the states, um, even 
though 16 states allow trans 
youth to participate in 
sports consistent with their 
gender identity and have 
done so for many years, um, 
there, there are in fact not 
issues in the states. Um, 
there is one, uh, case of 
Connecticut which we can 
speak about that much has 
been made of.  

Um, I think it’s really been 
misrepresented what’s 
happened in Connecticut. 
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So, I’m happy to help, uh, 
diffuse some of the 
misinformation about that. 
Um, but there, this is just 
simply not a problem, 
particularly in elementary 
and secondary schools. Um, 
some of the bills that we’re 
seeing, I know not this one, 
uh, deal also with collegiate 
athletics. So, I’ll also just 
say that the NCAA [14] has 
had a policy for more than 
10 years regulating, uh, 
trans, uh, participation in 
sports. And they also have 
not seen, you know, 
women’s sports collapse as a 
result of, uh, people 
pretending to be girls in 
order to compete and excel. 

Del. 
Pushkin 

26:06 Okay. Well I, I have a 
couple concerns about what 
the real consequences that, 
uh, this legislation could 
also have and that would, 
again, with my next 
question, um, do you have 
any statistics on like, about 
mental health issues or even 
suicide rates among the 
transgender teens? 
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Cathryn 
Oakley 

26:29 Yes. Um, you know, I want 
to preface this by saying 
that, uh, for transgender 
teens who are able to 
receive, um, age 
appropriate, medically 
necessarily care, um, the 
numbers are quite 
different. And in fact, 
having just one supportive 
adult in a trans youth’s life 
can make a tremendous 
difference. But yes, um, 
trans youths experience 
extremely high levels of 
anxiety and depression, um, 
and also have an extremely 
high rate unfortunately of 
suicide and suicidality. Um, 
particularly, as I say, when 
they are not, um, supported 
by adults in their lives.  

Um, and we have also found 
by the way that there is, uh, 
there is true harm, um, even 
with bills that are, uh, are 
challenging trans identity, 
even when they’re 
introduced but not passed. 

Del. 
Pushkin 

26:29 Hm. 

143



Cathryn 
Oakley 

27:24 The rhetoric around those 
bills can be extremely 
harmful to transgender 
youth who are hearing them 
at home. 

Del. 
Pushkin 

27:33 So even though it’s unlikely 
that, that there’s going to be 
participation from 
transgender girls in sports 
because we haven’t seen it 
in a whole lot of places, the 
bill itself could be harmful 
just for a group that’s 
already extremely 
alienated, is what you’re 
saying, right? 

Cathryn 
Oakley 

27:48 That’s exactly what I’m 
saying. It’s that there’s 
actually no harm here that’s 
being addressed by a piece 
of legislation like this, but, 
uh, there’s, there’s no, 
there’s no, uh, no purpose 
for it. But there is harm 
perpetrated by it. 

Del. 
Pushkin 

27:48 That’s what I was getting 
at. 

Cathryn 
Oakley 

28:01 Um, and particularly should 
it pass, you know, it’s 
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targeting an extremely 
vulnerable group of youth 
uh-  

Del. 
Pushkin 

28:06 Right.  

Cathryn 
Oakley 

28:07 . . . who as you say, are 
already experiencing 
extreme amounts of 
discrimination. And I, I do 
think that when we hear 
this idea [15] that there 
might be boys who are 
pretending, um, to be 
transgender women in 
order to get an advantage, 
transgender girls in order 
to be at an advantage, um, 
given the amount of 
discrimination that 
transgender youth face, uh, 
it’s, it’s really, uh, extremely 
difficult to imagine that 
that’s something that 
anybody would do. 

Del. 
Pushkin 

28:31 All right. Just a couple more 
questions. Um, I’m thinking 
now about, uh, like 
cisgender girls meaning a 
female, assigned a female at 
birth, identifies as a female, 
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a female athlete, okay, who 
happens to be . . . Have you 
heard of any instances 
where it’s a female athlete 
who just happens to be 
maybe tall, maybe, uh, more 
muscular than the other 
girls and the opposing team, 
or the opposing coach or 
opposing parents, uh, might 
make, uh, an accusation 
that, that, uh, she’s not a 
girl? And then because of a 
law like this, they would like 
check into her background 
or something. Or, or it’s 
been, being brought up 
because of a law like this. 
Have you heard of any 
instances of that, like that 
sort of thing happening? 

Cathryn 
Oakley 

29:20 Yeah. Well, it, so there, 
there’s only, um, well now 
two laws, that are, have 
passed that are on the books 
about this. One of them was 
passed only last week and 
hasn’t yet gone. Last week, 
I think it was signed. And it 
has not gone into effect. 
Um, the other is the, uh, is 
the similar law that passed 
in Idaho last year, the 
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HB500. Um, that law has 
been enjoined. It was 
challenged, um, in, uh, in 
the Ninth Circuit and, um, 
is currently enjoined, 
suspended from going into 
effect. So, we haven’t had 
any of these laws in place 
yet that would give rise to 
that kind of a, uh, situation. 

Del. 
Pushkin 

29:57 Ah- 

Cathryn 
Oakley 

29:57 However, certainly that 
would be a side effect of 
what these bills would do is 
allow for the harassment of 
cisgender- 

Del. 
Pushkin 

29:57 Yeah. 

Cathryn 
Oakley 

30:06 . . . girls who are simply 
bigger and stronger. And 
I’ll say, I’m 5’10”. You can’t, 
probably can’t tell over 
Zoom. Um, I’ve been 5’10” 
since I was in sixth grade. 
Uh, and I promise you that 
did not come with any kind 
of sports advantage, no 
matter what people might 
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think. Um, but certainly, 
you know, this idea that 
cisgender girls might be 
harassed for, you know, 
going through puberty 
early or being the first ones 
to grow, uh, that is, that’s 
absolutely, um, possible 
that, that, that this bill will 
enable, uh, harassment for 
those girls. 

Del. 
Pushkin 

30:39 Well your answer led me to 
one last question. First of 
all, I guess two if you count 
this one. You’re an attorney 
with the Human Rights 
Campaign, right? You’re a, 
you’re a- [16] 

Cathryn 
Oakley 

30:39 Yes. 

Del. 
Pushkin 

30:46 . . . you’re an attorney? And 
you said this law hasn’t been 
enacted anywhere ‘cause 
it’s in court. So, is it 
constitutional? 

Cathryn 
Oakley 

30:53 No. 
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Del. 
Pushkin 

30:54 Okay. Thanks. That’s all the 
questions I have, Mr. 
Chairman. 

Chairman 
Capito 

30:59 Thank you very much. 
Further questions from Ms. 
Oakley? Further questions 
from, for Ms. Oakley? Ms. 
Oakley, thank you so much 
for being with us today. Uh, 
I’m sure there’s nowhere 
else you’d rather be on a 
Friday afternoon. 

Cathryn 
Oakley 

31:11 Never. Thank you so much. 
I appreciate it. 

Chairman 
Capito 

31:14 Of course. Is there further 
desire by or of any member 
of the committee to call a 
witness, um, either that 
may be in the hallway or 
that might, uh, come to us 
virtually? Does any other 
member of the committee 
desire leave of the 
committee? Okay. If not, 
are there amendments to 
the bill? Are there 
amendments to the 
committee substitute? If 
not, chair recognizes 
Gentleman from the 32nd to 
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move the committee 
substitute. 

Del. 
Haynes 

31:45 Thank you, Chairman 
Capito. [inaudible] 
recommendation that we do 
that. 

Chairman 
Capito 

31:47 You have heard the 
Gentleman’s motion. Is 
there discussion? 

Del. 
Lovejoy 

31:52 Thank you, Mr. Chairman. 
[inaudible] full opposition to 
the bill. The timing of the 
bill is not the best. Um, I 
think that we have, this is 
another solution in search of 
the problem. But even more 
than that, we have legal 
guidance on this. We have a 
case from the Fourth 
Circuit in August of 2020 
which tells you a law in this 
very area of Title IX. That 
decision is currently on 
appeal to the US Supreme 
Court. I don’t know when 
they will rule but probably 
before, maybe before we get 
home or shortly thereafter 
we’ll know whether the 
granted decision stands. 

150



Now, my friends have 
brought up some questions 
about that Grimm decision, 
and my good friend from 
the 13th said, “Well it’s 
completely separate.”  

And I tell you that, that it is 
true the Grimm case does 
not deal with sports, but the 
Grimm case deals with the 
same issue. You have a 
school board that enacts a 
policy that says, students 
are required to use this 
facility, um, of the gender 
assigned at birth, okay. Um, 
and the Supreme Court, or 
excuse me, the Fourth 
Circuit struck it down, said 
you can’t do that without 
violating [17] Title IX. So if 
you have a policy based on a 
law that says you have to 
use or play in the team of 
the gender assigned at 
birth, it’s not that much of a 
leap in logic to think that the 
same thing would apply, 
especially since Grimm was 
based on Bostock, which is 
another 2020 case written 
by Justice Gorsuch that 
applied, um, uh, the Title 
VII of the Civil Rights Act, 
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um, that said discrimination 
based on sexual orientation 
and gender identity in the 
employment context.  

So, you know, if you don’t 
think that’s the way it’s 
going to go, what’s the harm 
in giving it a couple months 
to find out what the law’s 
going to be? Save our 
schools from Title IX 
violations and, and all the 
stuff that, um, that comes 
along with it. And so, I, 
that’s the legal ground. All 
right. But more than that, I 
want to talk about the 
human ground.  

Um, I don’t know if you 
know a lot of transgender 
youth. Um, there’s a lot of 
misconception, there’s a lot 
of myths, there’s a lot of 
stories about what kind of 
people they are. Um, they 
get sometimes per- put on 
these labels as some kind. 
They’re, they’re trying to 
sneak into bathrooms or get 
unfair competitive 
advantages and kind of 
demonized. And we do that 
a lot. I submit that if you will 
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spend some time talking to 
some and you p- I promise 
you, you have them in your 
district, you’ll find that 
they’re like every other kid. 
And maybe a little worse in 
the sense that they face 
things that none of us 
maybe understand.  

They’re not trying to get 
over on anything. They’re 
trying to stay alive today. 
They’re trying to make it 
through the day, uh, in a, in 
a world that frankly is, is a 
little more cruel maybe than 
it should be. So for me, if I 
have a child and, and I know 
several in my, in my district, 
that the one thing that they 
have that makes them feel 
like a part of something, like 
a human being with dignity 
and respect, is being on that 
team, or, or running in that 
practice, I’m not going to 
take it away from them and, 
and, and put them back into 
this, this, this category or 
subject them to a, what my 
friend talked, the, the 
external genitalia 
inspection. I’m just not 
going to do that. I don’t 
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think it’s right. I don’t think 
it’s what we need to do for 
kids.  

We’ve made it a long time 
being able to figure out how 
to play sports together and 
how to use bathrooms and 
all that. We don’t need a law 
to tell us. Uh, but if you 
think we need a law, you’ll 
have one here in, in a couple 
of months. So for those 
reasons Mr. Chairman, I, I 
can’t support this bill and I 
hope that, that my friends 
will join me in opposition. 

Chairman 
Capito: 

35:25 Further discussion. 
Gentleman from the 50th. 
[18] 

Del Garcia 35:34 Thank you Mr. Chairman. 

I’m speaking in opposition 

of this bill. As somebody 

who’s represented female, 

uh, women who’ve been 

sexually assaulted in 

prisons, I didn’t come to 

Charleston to force 

unwanted invasive sexual 

assaults of young girls, 

young boys. That’s what 
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this bill does. That’s what 

you’re doing if you vote yes 

on this. That’s what the 

language says. That a 

doctor, that, this isn’t a 

health, this isn’t an 

examination for the purpose 

of seeing whether 

somebody’s in good health. 

This is somebody, a doctor 

looking at whether there’s 

unaltered internal and 

external reproductive 

anatomy.  

That is disgusting. This bill 

singles out a group of people 

who face a challenging 

world. And I also didn’t 

come down to Charleston to 

push somebody over the 

cliff if they’re getting to the 

point of, of thinking about 

whether this life is worth 

living. That is crap. We 

shouldn’t be doing this. 

Every single human being 

is made in the image of God. 

Every single one, whether 

you understand it or not. 

Whether you agree with 

how somebody lives or not, 
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that’s what we’re talking 

about here today. I cannot 

support this bill. 

Chairman 

Capito 

37:42 Further discussion. Chair 

recognizes Lady from the 

4th. 

Del. 

Zukoff 

37:47 Thank you Mr. Chairman. 

I’m also going to re- I’m also 

going to not support this bill 

for several reasons, both of 

which are, have already 

been mentioned from my 

friend from the 17th and the 

50th. But I’m going to 

actually come at this from 

the aspect of a mother and 

my two daughters. And I 

raise my children to respect 

people as they are, not as 

some preconceived notion of 

what society thinks they 

should be. Or to ever put 

myself in a position that I 

could understand internally 

someone’s mind, how they 

were made in the womb, 

how they came out feeling, 

how they felt about, you 
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know, um, that they felt that 

they were always a boy.  

I recently, and you all can 

look this up, there’s a 

gentleman this week who 

just pre- he, he testified in 

the Missouri State Capital 

this week on a transgender 

bill similar. Has a, has a, 

um, child that was born as a 

boy, always identified as a 

male. And they, he and his, 

her mother made him dress 

as a boy, keep his haircut as 

a boy, um, had issues. And 

he had major issues. Was 

sad all the time, um, asked 

to dress in his sister’s 

clothes and one day she was 

outside playing in the front 

yard with her brother and 

he called out to them to 

come to dinner. And she 

said, “No, it’s time. I want to 

go across the street and 

play. Daddy, if I come in and 

change my clothes, can I 

go?”  

And he realized what he was 

doing to that child by trying 

to make them something 
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that they were not. And 

from a mother’s 

perspective, I happened to 

be the mother of two very 

good [19] athletes. They’re 

adults now. One of my 

daughters was a two time 

all-state softball pitcher and 

a two time all-state 

basketball guard when she 

was in high school. My other 

daughter was a swimmer 

and qualified every year for 

the state meets and she 

swam in college.  

So, I can tell you my 

personal life for 20 years 

was running with those girls 

year-round, every sport 

they were in. They’re, some 

of their best friends to this 

day as adults are the people 

that they participated in 

sports with. It helped them 

create lifelong friendships. 

They learned about 

leadership. They learned 

about how to get along with 

other people. All of the 

aspects that we find that 
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sports, that we all love 

about sports.  

And I think by taking these, 

taking, asking these 

children not to participate 

in the one thing that may 

bring them joy is just 

simply wrong. It’s wrong 

for us to make that decision. 

This decision’s going to be 

made for us very quickly. I 

think we have better things 

to do with our time in the 

West Virginia legislature 

than put this type of 

legislation forth. Thank you. 

Chairman 

Capito 

40:33 Is there further discussion? 

Chair recognizes the 

Gentleman from the 13th. 

Del. 

Pinson 

40:39 Thank you, Mr. Chair. I’ll 

speak in favor of the bill 

that’s in front of us today. 

Um, I don’t think that 

maybe some of the dialog 

that, that has taken place 

over the last several 

minutes, several days, 

several weeks surrounding 

this topic is meant to be 
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what it, what it has become. 

Uh, the bill that’s in front of 

us today, uh, does not mean 

that individuals of this 

committee or of this body do 

not respect someone, do not 

have dignity for someone, 

despite whatever their 

gender might be.  

The bill that’s in front of us 

today is trying to place 

guardrails on the very 

sports that, that we’re 

talking about, and the 

participation of those 

sports. Uh, we have spoke 

some today about the 

requests for a birth 

certificate in order for 

individuals to be able to 

participate in these sports. 

It’s not been uncommon for 

us to request birth 

certificates for education 

and sports in the past for 

age-specific reasons. Just in 

a quick Google search, one 

can find that, uh, there is 

such a thing as age 

subjectivity where someone 

perceives themselves to be 
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much younger or much 

older than they actually are. 

And we would agree or at 

least hope we would agree 

that guardrails would need 

to be in place if someone, 

let’s say my age, would want 

to participate in sports 

based on a different age. So, 

what, what we’re doing 

here, and I hope that it’s not 

lost in the dialog, but what 

we’re doing here is talking 

about placing guardrails on 

these sports. It’s not meant 

to be demeaning or [20] 

disrespectful. In fact, I 

would argue that for the 

individuals who are 

participating in their sports 

based on their natural-born 

gender, uh, I would argue 

that to them, it would seem 

that, that we are being very 

respectful to their natural-

born gender. Thank you, 

Mr. Chair. 
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Chairman 

Capito 

43:19 Chair recognizes the 

Gentleman from, the 

Gentleman from the 37th. 

Del. 

Pushkin 

43:23 Thank you Chairman 

Capito. Um, as one who has 

age subjectivity, I think I’m 

a lot younger than I actually 

am by the way, but, um, I 

apologize. You know, we’re 

here at this late hour, uh, 

debating a bill that I 

complete, I feel is 

completely unnecessary. 

One of the, you know, my 

friend from the 13th’s 

talking about guardrails. I’ll 

tell you that most roads 

don’t have guardrails 

because there’s not a 

danger there. You put 

guardrails up where there’s 

an actual, real danger of 

someone going off the side 

of the road but we don’t 

have a single case of it. We 

are truly creating, looking 

for a solution in search of a 

problem and the solution 

itself is more problematic 

than the perceived problem. 
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We heard through 

testimony, this is one of the 

most alienated groups you 

can think of. Teens who are 

struggling with their own 

identity at the . . . All teens 

are struggling with their 

own identity. But especially, 

transgender teens who are, 

are incredibly alienated and 

struggling, we’re going to, 

their legislature is, is up, 

here at 4:00 on a Friday, uh, 

deliberating this bill that’s 

aimed directly at them for 

no apparent reason ‘cause 

we don’t even have any 

cases of it here.  

So I would not, I mean I, I 

definitely wouldn’t assign 

motives. I don’t know what 

everybody’s motives are. 

I’m sure there are some 

folks who really think this is 

a problem. I would beg of 

you to do some research and 

see and you’ll find out it 

hasn’t been a problem. And 

I think that there’s a lot of 

us here who are wondering 

how they’re going to vote. 
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And they don’t, they know 

it’s not really a problem but 

they’re still kind of not sure 

how they’re going to come 

down on this vote. And I 

would just pray that you can 

muster up half the courage 

that these kids have who 

we’re alienating with this 

bill. If you could muster up 

half the courage they have 

and vote this, this bill down 

‘cause it’s completely 

unnecessary. 

Chairman 

Capito 

45:15 Is there further discussion 

on a motion? Is there 

further discussion? If not, 

the question before the 

committee is on the 

Gentleman from the 32nd’s 

motion to report out the 

committee substitute for 

House Bill 3293 to the full 

house for the 

recommendation of the 

committee substitute do 

pass. All in favor, please 

signify by saying aye. [21] 

Audience 45:31 Aye. 
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Chairman 

Capito 

45:32 All those opposed, please 

signify by saying no. 

Audience 45:34 No. 

Chairman 

Capito 

45:36 Aye’s appear to have it. 

Audience 45:38 Division. 

Chairman 

Capito 

45:39 Division’s been called. 

Please raise one hand if you 

are in favor. One hand if you 

are opposed. On the 

question of adoption, there 

are 16 yes’s and five no’s. 

The motion is adopted and 

the committee substitute 

for House Bill 3293 will be 

reported into the floor with 

a recommendation that it do 

pass. There are two 

subcommittees, uh, that are 

out there. Actually, there’s 

three subcommittees that 

are out there. Um, and I 

believe some of those intend 

to perhaps meet next week. 

So, uh, listen for those 

announcements on the floor. 
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Is there any further 

business to come before the 

committee? If not, 

everybody have a nice 

weekend. Gentleman from 

the 32nd. 

Del. 

Haynes 

46:33 9:30 

Chairman 

Capito 

46:36 9:30. 

Del. 

Haynes 

46:37 And Mr. Chairman, I move 

we adjourn. 

Chairman 

Capito 

46:40 All those in favor please 

signify by saying aye. 

Audience 46:43 Aye. 

Chairman 

Capito 

46:43 All oppose, no. Aye’s appear 

to have it. 
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[1] House of Delegates Discussion of H.B. 3293 

March 25, 2021 

Speaker Time Statement 

Clerk 03:02:45 Committee substitute for 
House Bill 3293, relating to 
single-sex participation in 
interscholastic athletic 
events. 

Speaker 03:02:54 Are there objections to 
having the bill explained in 
lieu of having it read? If not, 
the Gentleman from the 
27th, Delegate Ellington to 
explain the bill. 

Del. 
Ellington 

03:03:01 Thank you, Mr. Speaker. 
Uh, this committee 
substitute provides that for 
the purposes of 
participating in single-sex 
secondary school 
interscholastic athletic 
events under the control, 
supervision, and regulation 
of the SSAC, that each 
county school district shall 
confirm that the sex of the 
pupil identified on the 
pupil’s original birth 
certificate be provided upon 
his or her admission to 
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public school is the pupil’s 
sex at the time of birth. 
Now, if an original birth 
certificate was not provided 
or if the birth certificate 
provided does not indicate 
the pupil’s sex at the time of 
birth, a signed physician 
statement indicating the 
pupil’s sex based solely on 
the pupil’s unaltered 
internal and external 
reproductive anatomy must 
be submitted prior to a 
pupil’s participation in 
single-sex secondary school 
interscholastic athletic 
events. So prior to a 
student’s participation in 
single-sex secondary school 
interscholastic athletic 
events, the SSAC must 
verify with each county 
board that each student 
participating in the single-
sex interscholastic events is 
participating according to 
the student’s sex at the time 
of birth. Now this 
requirement does not apply 
to coeducational secondary 
school interscholastic 
athletic events. In addition, 
this does not apply to 
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elementary school or to 
higher education 
participation. Mr. Speaker, 
I urge the passage of the 
bill. 

Speaker 03:04:41 The question before the 
House is, shall the bill pass? 
Is there debate on the bill? 
The Gentleman from the 
3rd, Delegate Fluharty, is 
recognized. 

Del. 
Fluharty 

03:04:51 Thank you, Mr. Speaker. 
Will the gentleman yield? 

Del. 
Ellington 

03:04:55 Yes, sir. 

Del. 
Fluharty: 

03:04:56 So, you know, you’ve heard, 
I’m sure you took some 
testimony up there in 
committee. Um, have you 
had, did [2] you have any 
testimony of the number of 
complaints that SSAC has 
received regarding anybody 
taking advantage of the 
single-sex sport system we 
currently have? 
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Del. 
Ellington: 

03:05:13 Uh, not in West Virginia. 

Del. 
Fluharty: 

03:05:14 So not a single complaint 
received in West Virginia? 

Del. 
Ellington: 

03:05:17 Not at this point in time. 

Del. 
Fluharty: 

03:05:19 Well, was there any 
testimony that anticipated 
having complaints in the 
future? 

Del. 
Ellington: 

03:05:23 There have been in other 
states. 

Del. 
Fluharty: 

03:05:25 In other states. And how 
many have there been? 

Del. 
Ellington: 

03:05:27 Uh, I don’t have that 
number in front of me. 

Del. 
Fluharty: 

03:05:29 You don’t have that data. So 
can you tell me how many of 
in Ohio, for example, a 
neighboring state? 

Del. 
Ellington: 

03:05:32 Uh, I don’t have that. No. I 
do know that a number of 
states have adopted similar, 
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uh, rules. I think there were 
27 states that— 

Del. 
Fluharty: 

03:05:42 Rules or laws? 

Del. 
Ellington: 

03:05:42 ...were looking at, or same, 
the same ty— a similar type 
of legislation. 

Del. 
Fluharty: 

03:05:46 Okay. L— let’s get to that. 
Um, first off, you mentioned 
it doesn’t apply to grade 
schools, I believe. Correct? 

Del. 
Ellington: 

03:05:53 This bill does not look at 
elementary school 
participation. 

Del. 
Fluharty: 

03:05:59 Okay. At what grade would 
this be enforced? 

Del. 
Ellington: 

03:06:02 This would be secondary 
school. 

Del. 
Fluharty: 

03:06:03 Okay. So at what age are we 
talking? Is that sixth grade? 

Del. 
Ellington: 

03:06:08 That would probably be 
from sixth on to 12th. 
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Del. 
Fluharty: 

03:06:11 Okay. So we’re talking 
about at sixth grade, what 
are you, 11 years old at that, 
that point in time? [3] 

Del. 
Ellington: 

03:06:17 Thereabouts. 

Del. 
Fluharty: 

03:06:18 So thereabouts 11. This will 
apply to 11-year olds 
thereabout. 

Del. 
Ellington: 

03:06:23 If they’re in secondary 
school. 

Del. 
Fluharty: 

03:06:24 Okay. Let’s talk about how 
that currently works now. I 
pulled the, the form that’s 
currently used for athletic 
participation per the SSAC, 
um, and individuals can be 
examined. And the goal of 
that examination, I think 
you would agree with me as 
a physician, is to find out if 
that person is physically fit 
for athletic competition. Are 
you familiar with how these 
exams work? 

Del. 
Ellington: 

03:06:48 Uh, I have performed some 
of them in the past. 
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Del. 
Fluharty: 

03:06:50 Uh, that was my, my next 
question. So you’ve 
performed these exams in 
the past, and there’s criteria 
for it. Includes screening of 
the abdomen, respiratory, 
cardiovascular issues. 
Would you agree with me, 
the goal of the current 
physical exam is to make 
sure the per— the 
individual, uh, i— is going to 
safely participate in sports. 
Right? 

Del. 
Ellington: 

03:07:10 I would agree with that. 

Del. 
Fluharty: 

03:07:11 Okay. And there is through 
the p— through the 
screening process as a 
physician, uh, you’re 
checking for things to, to 
make sure that individual, 
uh, will safely participate 
and there’s no risk in that 
the examination you’re 
doing and the questions 
you’re asking, there’s a 
medical goal at the end of 
the day for each step. 
Correct? 
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Del. 
Ellington: 

03:07:31 I would agree with that. 

Del. 
Fluharty: 

03:07:32 Okay. Um, what is the 
medical goal of identifying 
whether somebody has an 
un— unaltered internal or 
ex— external reproductive 
anatomy? 

Del. 
Ellington: 

03:07:41 The medical goal on this bill 
is just stating that if, but if 
they do not have their 
gender assigned on their 
birth certificate that one 
would have to be provided 
by a physician statement. 

Del. 
Fluharty: 

03:07:52 Well, but through that 
process, you’re not 
discovering whether they 
can actually participate 
safely in sports. [4] You’re 
just discovering their 
anatomy, uh, their anatomy 
based upon whether they 
have unaltered internal or 
external reproductive 
anatomy. Right? 

Del. 
Ellington: 

03:08:08 That’s what this bill is 
stating. 
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Del. 
Fluharty: 

03:08:10 Okay. So there’s no actual 
medical benefit to this exam 
going to this next level, is 
there? 

Del. 
Ellington: 

03:08:17 Uh, I would disagree with 
that. 

Del. 
Fluharty: 

03:08:18 Okay. Why? Tell me how. 

Del. 
Ellington: 

03:08:20 Why? Because if you have 
an individual that may have, 
uh, different characteristics 
that makes their ability 
stronger or, um, physically 
stronger or ha— or their 
habitus is different, that 
maybe that might affect, uh, 
injury to other participating 
students in the same sport. 

Del. 
Fluharty: 

03:08:40 So you’re worried about 
other individuals playing 
the sport? Of course, we’re 
not actually worried about it 
because you didn’t have a 
single reference you could 
cite for me as taking place. 

Del. 
Ellington: 

03:08:46 Well, that’s why the single 
sex, uh, um, interscholastic, 
uh, activities are based on 

175



gender as far as if it’s, uh, 
with girls versus boys, it’s 
separate, as far as putting a 
boy that might be a lot 
stronger competing against 
a girl and injuring the girl. 

Del. 
Fluharty: 

03:09:04 How long have you been 
practicing medicine? 

Del. 
Ellington: 

03:09:06 I’ve been practicing 
medicine for about 30 
something years. 

Del. 
Fluharty: 

03:09:09 How many exa— of these 
exams do you believe you’ve 
done in those 30 something 
years? 

Del. 
Ellington: 

03:09:12 Well, as far as physical 
exams for sports? 

Del. 
Fluharty: 

03:09:15 Sure. 

Del. 
Ellington: 

03:09:15 Oh, it’s several years I did 
that, but not recently. 

Del. 
Fluharty: 

03:09:18 Okay, several years. So, 
through the course of your 
30 some years as a doctor, 
have you ever had, uh, any 
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issue with somebody you’ve 
examined going on and 
playing sports and injuring 
another person and coming 
back and, and, and you had 
the issue [5] of whether you 
should have maybe checked 
their anatomy a little 
better? 

Del. 
Ellington: 

03:09:35 When you do a physical 
exam, you’re checking 
anatomy. If you’re looking 
at the genitalia, that’s a 
different thing. 

Del. 
Fluharty: 

03:09:40 Okay. Well this requires, 
um, checking for unaltered 
internal anatomy. Do you do 
that currently? 

Del. 
Ellington: 

03:09:49 You can do that hormonally. 

Del. 
Fluharty: 

03:09:50 You can do it hormonally. 
Do you do it currently? 

Del. 
Ellington: 

03:09:53 I haven’t had to do that for, 
uh, sports physicals, but I 
have done that for other 
exams. 
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Del. 
Fluharty: 

03:09:58 Okay. So in your 30 some 
years of practicing 
medicine, and, and during 
that time providing physical 
examinations for sports, 
you’ve never had to check 
the internal organs? 

Del. 
Ellington: 

03:10:09 Not for sports physicals. 

Del. 
Fluharty: 

03:10:10 Okay. But you would under 
this bill, right, if there’s no 
birth certificate? 

Del. 
Ellington: 

03:10:15 If I was the one that had to 
attest to the gender of the, 
uh, the individual. 

Del. 
Fluharty: 

03:10:19 Okay. So under current law, 
that’s not taking place, but 
after we pass this today, you 
as a doctor would now be 
checking the internal 
organs to make sure they’re 
unaltered? 

Del. 
Ellington: 

03:10:29 No, the— I, that’s not what 
this bill is saying. 

Del. 
Fluharty: 

03:10:33 Well, excuse me? 
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Del. 
Ellington: 

03:10:34 The bill is saying that if 
someone wants to prove 
what their gender is without 
their birth certificate, that 
they would have to have 
proof from a physician. 
That’s not necessarily 
during the sports physical. 

Del. 
Fluharty: 

03:10:44 Well, let’s talk about that 
proof that’s required. It’s 
not currently required 
under law. Okay. If there’s 
no birth [6] certificate, the 
proof now required is for 
you, the physician, to check 
for unaltered internal and 
external reproductive 
anatomy. 

Del. 
Ellington: 

03:10:57 Well, it’s not necessarily for 
me. It could be for whatever 
physician they want. 

Del. 
Fluharty: 

03:11:00 Okay. For any physician. 
Okay. If we’re going to get, 
if we’re going to play games 
like that. 

Del. 
Ellington: 

03:11:03 I mean, they mostly have 
pediatricians and stuff that 
already know their 
anatomy. 
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Del. 
Fluharty: 

03:11:08 The point is, the point is, 
Doctor, the point is under 
the current practice, you’re 
not going around checking 
for the internal organs as 
far as the examination 
related to anything SSAC-
related for sports, are you? 

Del. 
Ellington: 

03:11:22 Uh, internal organs can be 
checked, yes. If you think 
there’s something 
cardiovascular, if— 

Del. 
Fluharty: 

03:11:22 Is it a requirement? 

Del. 
Ellington: 

03:11:27 Yes there is. If there is a 
cardiovascular problem, 
you refer them to a 
specialist for echos or other 
workup. 

Del. 
Fluharty: 

03:11:33 But it’s not currently a 
requirement as it would be 
if they’re not— 

Del. 
Ellington: 

03:11:36 If you feel that they’re not 
medically competent to be 
able to participate, if there’s 
injur— risk of injury to 
them, you refer them to 
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something else or you deny 
their ability to participate. 

Del. 
Fluharty: 

03:11:44 How exactly do you check 
whether pupils, an 11-year-
old potentially, an 11-year-
old, whether they have 
unaltered internal 
reproductive anatomy? 
Explain that process for us. 

Del. 
Ellington: 

03:11:58 Uh, they would have exams 
by their provider. 

Del. 
Fluharty: 

03:12:01 O— I— I want to know 
what the exam’s like. Tell 
me. 

Del. 
Ellington: 

03:12:04 I, I don’t think that’s in the 
pro view of what I’m trying 
to discuss here. I mean, I, 
I’ve done internal exams on 
people before in my practice 
that all vary in different 
ages. [7] 

Del. 
Fluharty: 

03:12:15 All right, thanks for— 

Del. 
Ellington: 

03:12:16 I mean, I don’t— 
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Del. 
Fluharty: 

03:12:16 Your time. 

Del. 
Ellington: 

03:12:16 ...know if that’s pertinent to 
this part for— 

Del. 
Fluharty: 

03:12:18 Thanks for your time. 

Del. 
Ellington: 

03:12:19 You’re welcome. 

Del. 
Fluharty: 

03:12:21 You can have a seat too, I’m 
done. 

[crosstalk] 03:12:22 [crosstalk 03:12:22] 

Speaker: 03:12:22 The gentleman did not 
sustain the point of order, 
so the gentle— the 
gentleman— 

Del. 
Fluharty: 

03:12:39 Very briefly, to the— 

Speaker: 03:12:40 ...is still recognized. 

Del. 
Fluharty: 

03:12:41 Briefly to the bill, you could 
tell that he was 
uncomfortable answering 
the questions about the 
actual exam. Imagine how 
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uncomfortable it’s, it’s 
going to be for an 11-year-
old who is subjected to it. 
You know, we had this bill 
on Friday. I thought about 
it all weekend. Fired up 
over it, because, you know, I 
was raised in a way that, if 
somebody’s being bullied, 
you have a decision you can 
make. You could support 
the bully, you could take up 
for the person being bullied, 
or you could remain silent 
and let it go.  

I’m not going to do that 
today. I would urge you not 
to do that today, because as 
of right now at this 
legislation, we are the bully. 
We are the bully, against 
kids. 11-year-olds. Picking 
on kids who are already 
suffering enough, 
struggling to get by just to 
be themselves. And because 
what we do now, we govern 
in these extremes. People 
make some Facebook posts 
and then you, you guys run 
out and print a bill.  

That’s what we do, we 
govern by Facebook 
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commentary. It’s, it’s sad. It 
doesn’t make any sense. I 
know this is going to pass, 
because you’re more 
concerned with the 
reelection [8] campaign that 
you are with the real effects 
on children in this state. I 
don’t get it. I mean, just 
read this. They have to 
check whether the pupil’s 
unaltered internal and 
external reproductive 
anatomy has to be 
submitted before 
participation.  

No evidence that it’s an 
issue anywhere really, and 
it’s certainly not an issue in 
West Virginia. No evidence 
of it. He couldn’t even go 
through the exam process in 
detail because he was that 
uncomfortable with telling 
us what the details are. So, 
I’m voting no. It’s an easy 
no vote for me because I’m 
not going to be the bully. 
I’m not going to allow the 
bully to continue to bully 
kids in silence. I’m just not 
going to do it.  
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It’s absurd, and I think 
that’s how West Virginians 
were raised to take up for 
kids who are being bullied. 
This does the exact 
opposite. I’m voting no. 

Speaker: 03:15:05 The gentleman from the 
10th [inaudible 03:15:07] 
Conley is recognized. 

Del. Conley: 03:15:11 Thank you Mr. Speaker, 
may I speak to the bill? 

Speaker: 03:15:14 Yes, gentleman is 
recognized. 

Del. Conley: 03:15:18 Uh, I appreciate the, uh, the 
law that’s been presented 
here, the bill that’s been 
presented here I should 
say. Um, and it’s a, a 
verification of a law that’s 
already on the books. And, 
uh, let me just, uh, if you 
may bear with me, read 
from that book and read 
from, to you that law. It’s, 
uh, King James’ version, 
Genesis, chapter one. 
Starting with verse 26. And 
God said, “Let us make man 
in our image after our 
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likeness, and let them have 
dominion over the fish of 
the sea, and over the fowl of 
the air, and over the cattle, 
and over all of the Earth, 
and over every creeping 
thing that creepeth upon 
the Earth.” So God created 
man in his own image, in the 
image of God, created him 
male and female— 

Speaker: 03:16:08 That point of order is 
raised. That point of order 
is raised. Gentleman will 
state the point. 

Del. 
Fluharty: 

03:16:12 Talk about the bill please. 

Del. Conley: 03:16:12 I’m sorry? [9] 

Del. 
Fluharty: 

03:16:13 That’s not related to the bill. 
That’s not related to the bill. 
His— 

[inaudible] 03:16:17 [inaudible 03:16:17] 

Del. 
Fluharty: 

03:16:18 Well— 

Speaker: 03:16:18 Let’s, let’s— 
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Del. 
Fluharty: 

03:16:20 He’s not there now. 

Speaker: 03:16:20 Let’s go ahead and get to it. 
Gentle— 

[inaudible] 03:16:22 [inaudible 03:16:22] 

Del. Conley: 03:16:24 ...is, God created a man and 
a woman. To believe that 
there is a man that thinks 
they should be a woman or a 
woman that thinks they 
should be a man, is saying 
that my God made a 
mistake. And I’ve got news 
for all of you, my God does 
not make a mistake. So the 
bottom line is, if you’re born 
a boy, a male, you’re a male 
until you die. If you’re born 
a female, you’re a female 
until you die. So it’s only fair 
that if you’re born a male, 
you compete in male sports. 
If you’re born a female, it’s 
only fair that you compete 
in a female sport.  

So therefor, I absolutely 
support this bill 100%. And 
I would certainly urge 
everybody else in here to do 
the same. 
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Speaker: 03:17:12 The gentleman from the 
16th, Delegate Hornbuckle 
is recognized. 

Del. 
Hornbuckle: 

03:17:16 Uh, thank you Mr. Speaker. 
Would the chairman of 
education please yield? 

Del. 
Ellington: 

03:17:21 Yes sir. 

Del. 
Hornbuckle: 

03:17:22 Uh, thank you sir. Um, in 
regards to football, uh, 
whether it be middle school 
or high school. Uh, if there 
is not a girls’ team, uh, are 
girls permitted to play on 
the football team? 

Del. 
Ellington

03:17:33 

Under Title IX they are 
allowed to, but there are 
inherent risks to injury and 
they accept those risks. 

Del. 
Hornbuckle

03:17:39 
But they are allowed to play?
[10] 

Del. 
Ellington

03:17:41 Yes they are. 

Del. 
Hornbuckle

03:17:42 Thank you sir. 

Speaker 03:17:47 
The gentleman from the 50th, 
Garcia is recognized. 
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Del. Garcia 03:17:52 

Thank you Mr. Speaker. 
Each of us, when we put our 
name on the ballot, first 
question we were asked is, 
why do you want to go to 
Charleston? I didn’t come to 
Charleston to create 
problems where they don’t 
exist. We’ve heard that 
there’s no complaints about 
this in the state of West 
Virginia, about this issue 
about some type of 
advantage, competitive 
advantage that, that, that 
individuals, that kids are 
making this decision just so 
they can do better at sports. 
That’s not happening. But we 
are creating a problem. And 
I, I’ve talked to a lot of people, 
and, uh, last week, urn, was, 
was talking to somebody 
about infrastructure and they 
said, “Infrastructure, who 
cares? How can I stay in a 
state like West Virginia when 
you pass bills like this? When 
you take up bills like this? 
How can we get our young 
people to stay, and how can 
we ever attract somebody to 
our state?”  
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You know, I also, I didn’t 
come to Charleston to 
legalize or legitimize 
unwanted childhood sexual 
assault. That is what this is. 
That’s absolutely what this is, 
along with a psychological 
attack, an emotional attack on 
some of our most vulnerable 
people in the state of West 
Virginia.  

And the gentleman from the 
third said, “Unaltered 
internal and external 
reproductive anatomy.” That 
type of examination, that’s 
what we’re talking about. 
That’s what, you know, 
relating to single sex 
participa- no, no, no. Relating 
to legalizing a form of 
childhood assault. That’s 
what we’re doing. That’s what 
this bill does.  

That should make you 
uncomfortable. That should 
make you angry. I know it 
makes me angry, because 
these are, these are children. 
These are children. They live 
in a harsh world, a cruel 
world. You know, one in three 
transgender kids attempt to 
commit suicide. Did you know 
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that? That was from a letter 
that we received from the 
American Academy of 
Pediatrics, that you have on 
your desk.  

So, I did not come to 
Charleston to take any action 
that would make it more 
likely that anybody who is 
considering [11] whether or 
not this life is worth living 
anymore, to push them over 
the edge. I got, um, an email 
last Friday after we had our 
judiciary committee meeting, 
from somebody who works 
with a number of LGBTQ+ 
young people. And she was 
talking about how it had been 
a struggle to engage them in 
this legislative session.  

And she said in her email, she 
said, “They care about this 
bill, but I have not dared to 
suggest they follow any of the 
video or audio discussions, 
out of fear for what they 
might hear their own 
representatives say about 
them.” Kind of like what we 
just heard from the 
gentleman from the 10th. I 
mean, do you know that, you 
know, 2%, 2% of people 
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actually have both 
reproductive organs.  

So, I don’t expect that I’m 
going to change anybody’s 
mind in here, but I do have 
the opportunity to speak to 
those children that are 
listening. And I would just 
say this, every, every child is 
a beautiful creature of God. 
And yes, created in God’s 
image, and beautiful exactly, 
exactly as they are, 
regardless of what anybody 
thinks that they should be 
like. Regardless of what, 
whether anybody 
understands. That doesn’t 
matter. That doesn’t matter. 

I came to Charleston to do 
good. I came to Charleston to 
solve problems. I came to 
Charleston to protect others. 
I came to Charleston to speak 
out against what I see is 
wrong. And if that means that 
I don’t get to come back to 
Charleston, then so be it. 

Speaker 03:23:00 
Gentlelady from the 51st, 
Delegate Walker. 
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Del. Walker 03:23:04 
Thank you Mr. p- Speaker 
Pro-Tem. Will the chairman 
of education please yield? 

Speaker 23 03:23:11 Gentleman yields. 

Del. 
Ellington

03:23:13 Yes ma’am. 

Del. Walker 03:23:14 

Thank you Mr. Chairman. 
Can you tell me how many 
elementary students we have 
that are transgender in this 
state? 

Del. 
Ellington

03:23:29 

I can’t tell you how many in 
this state. I can give you 
general numbers that I have 
on transgender. [12] 

Del. Walker 03:23:36 

No, that’s okay sir. I, I just 
wanted in this state. Thank 
you. Do you know how many 
secondary transgender 
students- 

Del. 
Ellington

03:23:45 
I do not, I do not have a 
breakdown on that. I just 
have .7% of U.S. teenagers- 

Del. Walker 03:23:49 That’s, that’s fine. 

Del. 
Ellington

03:23:50 Are transgender teens. 

Del. Walker 03:23:51 
I appreciate you. I don’t mean 
to cut you off. Just bear with 
me as I bear with you. So we, 

193



so do you know how many 
students that this bill would 
affect, if you can’t tell me 
those numbers? 

Del. 
Ellington

03:24:04 
I don’t, and I don’t think you 
can either. 

Del. Walker 03:24:05 In, in West Virginia. Okay. 

Speaker 23 03:24:08 
Gentleman may state his 
point of order. 

Speaker 24 03:24:12 

The, uh, chair of, uh, 
education has yielded the 
questions. Uh, uh, I think he 
should have an opportunity 
to, uh, answer the questions 
before, uh, proceeding to the 
next question. Thank you. 

Speaker 23 03:24:22 

Gentleman’s point is well 
taken to the lady. If you ask a 
question, please allow the 
gentleman to answer. 

Del. Walker 03:24:27 

Thank you. Mr. Chairman, no 
disrespect at all, but if I’m 
asking for a certain state, 
could you just say you don’t 
know and we can proceed? 
Cause I have a list of 
questions, thank you. Is there 
any other medical injury or 
diagnosis that can occur with 
someone that may cause for 
an internal or external, urn, 
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genitalia to be altered, 
besides if they choose to be, 
you know, besides going 
through the transgender 
surgeries? 

Del. 
Ellington

03:25:09 
If you’re saying that they 
choose gender- 

Del. Walker 03:25:10 No, if they- 

Del. 
Ellington

03:25:10 Corrective surgery, then- 

Del. Walker 03:25:12 

Are there any other medical 
diagnosis that may cause 
external or internal body 
organs to be changed? [13] 

Del. 
Ellington

03:25:20 
Not to be changed, but to be 
ambiguous, then there- 

Del. Walker 03:25:20 Okay. 

Del. 
Ellington

03:25:23 
There are genetic disorders, 
yes. 

Del. Walker 03:25:25 
So there are genetic 
disorders? 

Del. 
Ellington

03:25:27 Yes. 

Del. Walker 03:25:30 

So, if someone was doing this 
examination, that would need 
to, it could be an assumption 
that maybe this was a 
procedure? 
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Del. 
Ellington

03:25:43 

No. If, uh, at birth, if there 
was ambiguous genitalia they 
would do a karyotype to 
determine what their, uh, 
what their gender is or if 
there was some other genetic 
issues such as Turner’s or 
Klinefelter syndromes, for 
example. 

Del. Walker 03:26:00 
Can you give us some 
examples of altered internal 
or external reproductive? 

Del. 
Ellington

03:26:07 

Well, altered would be if 
they’re on medications as far 
as internal. External would 
be corrective surgeries. 

Del. Walker 03:26:15 

So, when you speak about 
corrective surgeries, so 
maybe, urn, breast removal if 
that person had cancer? 

Del. 
Ellington

03:26:21 

Well someone would’ve ha- if 
they had that then yes, but 
there would be a provider 
that could attest to that 
surgery. 

Del. Walker 03:26:27 
Thank you Mr Chairman. 
Can I speak to the bill 
Speaker Pro-Tem? 

Speaker 03:26:31 Gentlelady may proceed. 
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Del. Walker 03:26:32 

Thank you. I appreciate it. 
Colleagues. We just debated. 
Freedom. Same difference. 
I’m not the parent. I don’t 
have a child who is 
transgender. And not all of us 
practice the same religion. 
And we need to be mindful of 
that while we share our 
truths, respectfully. But what 
is so disheartening about this 
bill is that a child can play a 
sport until they get to 
secondary education, where 
their classmates may not see 
their differences at all. Where 
that child may not have been 
bullied before, we’re opening 
up an opportunity. [14] 

This flag sits on my desk for 
all the children and adults 
who are thankful to be alive, 
and for those who have died. 
Transgender people, 
especially transgender black 
people, are killed at high 
numbers. If we’re going to 
talk about the rules and the 
respect and the good book, 
let’s think about those 
individuals. If we’re going to 
pass judgment, and this is 
your truth and this is your 
conviction, what are we 
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saying to the children? This is 
not about adults. These, this 
is about children. Those 
numbers couldn’t be 
answered but I have them. 
1.0% of West Virginians at 
age 13 to 17-years-old 
identify as transgender. 1%. 
That’s 1% that we’re not 
going to allow in team sports, 
where we build team 
leadership and we build a 
bond. And we build 
athleticism, and we tell them 
right here, at secondary 
education, “You don’t matter. 
You’re not good enough.”  

Once again, I have to go back 
to when I went through my 
first year of being here. 
Cause we had a lot of truths 
today, and it shakes my soul. 
You called them butch, you 
called them the F word. You 
called them creatures, you 
called them a disgrace of God. 
You called them demons, you 
called them the devil. Well 
guess what I call them? Love. 

I call them children. I call 
them future leaders. I call 
them trendsetters. I call 
them change makers. I call 
them to lead. I call them to 
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use their voices. I call them to 
speak their pain. And I sit, 
uncomfortable in those 
moments, so they can have 
their own movement. Who is 
this bill helping, and who is it 
hurting? West Virginia, a 
place to live, work, raise a 
family if you choose, only if 
you’re not transgender. 
Thank you, Mr. Speaker Pro-
Tem. 

Speaker 03:31:33 
Gentleman from the 43rd, 
Delegate Thompson. 

Del. 
Thompson

03:31:39 

Thank you Mr. Speaker. 
Would the chair of education 
yield for a couple of 
questions? 

Speaker 03:31:44 Gentleman yields. 

Del. 
Ellington

03:31:45 Yes sir. 

Del. 
Thompson

03:31:46 
Thank you Mr. Chairman. 
Um, so, you are a, an OBGYN 
by practice, correct? 

Del. 
Ellington

03:31:53 Yes sir. [15] 

Del. 
Thompson

03:31:54 
So, can you tell me, um, after 
conception, when do sex 
organs develop on a fetus? 
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When do they start 
developing? 

Del. 
Ellington

03:32:03 
The, the start, immediately, 
as far as the genetics. 

Del. 
Thompson

03:32:06 

Okay. So within like, seven to 
12 weeks, they’re, they 
should be really kind of, uh, 
mostly somewhat formed, to 
an extent? 

Del. 
Ellington

03:32:13 

Uh, seven to 12 weeks, the 
genetics is there, and 
different features over the 
course of their normal 40-
week gestation develop. 

Del. 
Thompson

03:32:22 

Okay. When do, when does 
the, the brain start really 
developing and the, the 
higher function level of the 
brain start developing? 

Del. 
Ellington

03:32:30 
As they get much older when 
they’re out. 

Del. 
Thompson

03:32:32 Okay. Urn, so would it be- 

Del. 
Ellington

03:32:36 (inaudible) 

Del. 
Thompson

03:32:36 

Correct to say that your sex 
organs are developing before 
your brain? Uh, higher 
function levels of your brain?
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Del. 
Ellington

03:32:42 
Well, sex organs develop 
more during puberty. 

Del. 
Thompson

03:32:45 
Okay, yes, true, but like, I’m 
talking about solely in utero 
Like, whenever they’re- 

Del. 
Ellington

03:32:49 
E- you’re talking about 
external characteristics? 

Del. 
Thompson

03:32:52 Yes. 

Del. 
Ellington

03:32:53 
Well, there are external 
characteristics at birth, so 
they develop in utero. 

Del. 
Thompson

03:32:57 Okay. 

Del. 
Ellington

03:32:57 
But the secondary sex 
characteristics develop 
during puberty. 

Del. 
Thompson

03:33:01 

Okay. Urn, then, I have a 
couple questions too. Uh, was 
the WVSSAC contacted 
about any of this? Because I 
know in [16] committee we 
didn’t have a rep, because I 
did have some questions for 
him but I, we never- 

Del. 
Ellington

03:33:16 

Yes, they, they were 
contacted, and as was stated 
during the committee 
meeting when you asked 
about that, they were over on 
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our senate colleague’s side. 
But yes, they were contacted 
and they responded that they 
abide by Title IX, uh, 
regulations, uh, for the school 
system. 

Del. 
Thompson

03:33:33 

Uh, but I also wanted to ask 
them, and I don’t know 
maybe if you heard, ha- have 
they heard of any complaints 
across the state of anyone qu-
you know, uh, saying that this 
is a major problem they’re 
facing in their schools? This is 
something that’s really 
happening and it’s just 
causing a big problem? 

Del. 
Ellington

03:33:47 

No, they, you’d have to ask 
them more specifically, but 
no, they did not point that out 
to us. 

Del. 
Thompson

03:33:52 

Okay. Um, and in the bill it 
says that, uh, it’s based on a, 
your birth certificate. Urn, 
who cont- who, who 
authorizes birth certificates? 
Is it, it’s the state you were 
born in, right? So if you’re 
born in West Virginia, West 
Virginia basically, you know, 
has authority over your birth 
certificates. If you’re born in 
Ohio, Ohio, the county or city 
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which you’re born, they’ll 
have the control of your birth 
certificate, correct? 

Del. 
Ellington

03:34:16 

Birth certificate’s filled out at 
the time of birth, and it’s 
authorized at the hospital or 
facility where that happens. 

Del. 
Thompson

03:34:21 Okay. 

Del. 
Ellington

03:34:22 
By the provider that 
delivered the person. 

Del. 
Thompson

03:34:24 

So, in, in West Virginia, if a 
person would change their 
birth certificate to have their 
name altered to their new 
chosen name or, and their 
gender through a court order, 
a court decision, um, despite 
the fact that that has been 
changed, they would still 
have to play on the sport of 
their birth ass- that they were 
assigned at, at . . . or their, 
their gender assigned at 
birth. Is that correct? 

Del. 
Ellington

03:34:51 

They would have to, uh . . . 
with this bill, they would have 
to abide by what their gender 
was at birth. [17] 
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Del. 
Thompson  

03:34:58 Even if their birth 
certificate has been changed 
to reflect their new— 

Del. 
Ellington  

03:35:00 Well, well apparently West 
Virginia does not allow birth 
certificates to be amended 
on the basis of sex alone. 

Del. 
Thompson  

03:35:09 Are you 100% sure on that? 

Del. 
Ellington  

03:35:11 Uh, that’s what counsel has 
here. They have a West 
Virginia Supreme Court 
ruling on July 18th, 2020, 
ruled, uh, that the code 
section in 16525, which 
allows a birth cert- birth 
certificate to be amended 
does not authorize the sex 
on the birth certificate to be 
changed. 

Del. 
Thompson  

03:35:31 So even a court order, 
you’re saying, would not 
allow the birth certificate to 
be changed? 

Del. 
Ellington  

03:35:35 Well a court order can 
change that, but not by 
West Virginia code for the 
original birth certificate. 

Del. 
Thompson  

03:35:41 Okay. Um, I have no further 
questions but to speak on 
the bill now. 
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Speaker  03:35:47 Gentleman may proceed. 

Del. 
Thompson  

03:35:49 So, here we are again. We, 
uh . . . Here in Charleston 
we’ve had a lot of, you know, 
we have bills that all affect 
dif- us differently. Some of 
us are, you know, doctors, 
some of us are teachers, 
some of us are insurance 
salesmen. Some of us, we 
come from different 
industries, and we deal with 
different bills that affect 
those industries. But, but, a 
few of us, well the vast 
majority of us actually have 
never had to have bills that 
address who you are as a 
person, who you love, how 
you identify. I have for the 
past three years. I haven’t 
had that privilege.  

As my friend mentioned, 
West Virginia has 1%. 
That’s the highest rate of 
transgender students in this 
n- in this country. And then 
you look at the 
demographics. I love 
demographics, I start 
looking at that stuff and 
analyzing it. And I look at it, 
and you start seeing that 
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number, that percentage 
drop off significantly when 
they turn 18. Why? Why, is 
because they move away. 
Because we make, we 
enshrine transphobic 
language into laws. [18]

They’re not respected. They 
want to go somewhere 
where they feel safe, 
welcomed, loved, just left 
alone to live their lives. Now 
I, I’m personally appalled 
and disgusted that a little 
girl could potentially have to 
show a stranger her 
genitalia to, to prove what 
sex organs she has. Would 
you feel comfortable with 
your daughter, whether 
they are transgender or not, 
be subjected to that? Cause 
I wouldn’t. It’s disgusting.  

We heard some other 
testimony too, of, you know, 
uh, this is about, you know, 
fairness, you know, to 
ensure that, you know, uh, 
there’s no, uh, people 
assigned male at birth are 
playing in female sports and 
they have a better 
advantage. They’re going to 
be stronger, just because 
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they’re born a male. I don’t 
believe that. This isn’t about 
that. This isn’t about 
fairness. This isn’t about 
health. This isn’t about 
safety.  

This is about putting those 
most at risk students, those 
most at risk kids who are 
already dealing with 
something so traumatizing, 
and telling them, “You can’t 
play this sport.” I, I, I know 
how this is going to go too, 
but to, to be honest I didn’t 
come to Charleston. When I 
was campaigning I didn’t 
come here, I didn’t ask 
peop- people weren’t asking 
me, “Hey Cody, please put 
some, uh, bills on the, the, in 
the law that, you know, are 
going to restrict, you know, 
rights for the LGBTQ+ 
movement. Please, that’s 
what I really want.”  

They were asking, “Hey 
Cody, bring us some jobs. 
We need some jobs, some 
good careers. Let’s fix our 
roads. Let’s build our roads. 
Let’s finish corridor H and 
Coalfields Expressway. 
Let’s fix our healthcare, 
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let’s fix PEIA.” Not one 
person ha- has ever asked 
me for legislation e- e- even 
similar to this. But, here we 
are. With that being said, I 
urge rejection to this bill. 
Thank you, Mr. Speaker. 

Speaker  03:40:07 Gentleman from 36th, 
Delegate Pritt. 

Del. Pritt  03:40:13 Thank you Mr. Speaker. 
Would the chair of 
education ye- yield once 
again please. 

Speaker  03:40:17 Gentleman yields. 

Del. 
Ellington  

03:40:18  Yes sir. 

Del. Pritt  03:40:20 Just have a few questions 
for you. Now, with regards 
to the part about an 
examination being 
performed, it only applies if 
an original birth certificate 
was not provided or, if the 
birth certificate provided 
was, does not indicate the 
pupil’s sex at the time of 
birth. Is that right? 

Del. 
Ellington  

03:40:42  That is what is in the bill. 

Del. Pritt  03:40:43 And, um, to the best of your 
knowledge, are secondary 
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school interscholastic 
athletics voluntary? 

Del. 
Ellington  

03:40:51 Yes they are. 

Del. Pritt  03:40:52 They are voluntary, right? 

Del. 
Ellington  

03:40:53  Yes. 

Del. Pritt  03:40:56  Okay. And so, based on this, 
we’re not requiring that 
every single student 
undergo an examination like 
this, right? 

Del. 
Ellington  

03:41:04  No, the, they just give the . 
. . they have to present their 
bir- current code pr- they 
have to present their cu- 
their birth certificate when 
they go enter the school 
system. 

Del. Pritt  03:41:14  Okay. 

Del. 
Ellington  

03:41:14  And typically, you’ll have 
the gender on that at the 
time of birth, so that’s 
usually not an issue. Now, if 
they come in and they don’t 
have a birth certificate, if 
they want to par- uh, 
participate in 
interscholastic sports, then 
they have to give evidence of 
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what their gender was at the 
time of birth. And that 
would be from their 
provider that has probably 
seen them many times 
before. 

Del. Pritt  03:41:39  So it’s fair to say that this 
provision would only apply 
in a very, very, very limited 
number of situations, and if 
it does apply, it, the 
examination would be 
voluntary? 

Del. 
Ellington  

03:41:51  Correct. 

Del. Pritt  03:41:52  Okay. No further 
questions. Thank you, Mr. 
Speaker. 

Speaker  03:41:57  Gentlelady from the 35th, 
Delegate Young. 

Del. Young  03:42:02  Thank you, Mr. Speaker. 
Will the chair of education 
continue to yield? [20] 

Del. 
Ellington  

03:42:06  Yes, ma’am. 

Del. Young  03:42:06  Thank you. I’ve got a 
couple, I’m going to jump 
around a little bit. Um, okay, 
so this was a, an originating 
bill in education? 
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Del. 
Ellington  

03:42:14  Yes it was. 

Del. Young  03:42:15  Okay, was there a 
stakeholders’ meeting for 
the, for the purpose of the 
bill. 

Del. 
Ellington  

03:42:19  Um, there are stakeholders 
I guess, uh, citizens of West 
Virginia. 

Del. Young  03:42:25  But you didn’t have any 
meetings with like, the 
SSAC or any sort of 
transgender groups? 

Del. 
Ellington  

03:42:32  I didn’t. 

Del. Young  03:42:33  Okay. Um, and did this bill 
go through the health 
committee? Cause it seems 
like a lot about health. 

Del. 
Ellington  

03:42:40  No, it didn’t go through 
health. It was originated in, 
uh, in education. 

Del. Young  03:42:45  Was there a second 
reference? 

Del. 
Ellington  

03:42:46  No. 

Del. Young  03:42:47  Okay. And, um . . . Oh- it 
went 
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Del. 
Ellington  

03:42:51  [crosstalk 03:42:51] Let me 
correct myself. No, it went 
to judiciary. 

Del. Young  03:42:54  Okay, thank you. 

Del. 
Ellington  

03:42:54  Second reference. 

Del. Young  03:42:54  And- 

Del. 
Ellington  

03:42:54  My apology. 

Del. Young  03:42:57  No problem. Um, I’m not 
on either of those 
committees, so some of this 
has probably already been 
asked by people in those 
committees. Um, would you 
agree that this bill is about 
participation and eligibility? 
[21] 

Del. 
Ellington  

03:43:09  Yes. 

Del. Young  03:43:10  So why is it not in a rule? 

Del. 
Ellington  

03:43:14  We haven’t developed the 
rule yet. 

Del. Young  03:43:16  So is this for a rule or is 
this- 

Del. 
Ellington  

03:43:18  Yeah, they’re, they’re, 
they’re all rules as far as 
participation in sports 
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already. This is, this would, 
this bill would be amending 
that. 

Del. Young  03:43:27  How would this amend the 
rule? 

Del. 
Ellington  

03:43:29  It would state that you have 
to be in the gender that you 
were assigned at birth to 
participate in a single-sex 
interscholastic sport. 

Del. Young  03:43:36  But isn’t this code? 

Del. 
Ellington  

03:43:37  In the secondary schools. 

Del. Young  03:43:39  I mean, we’re changing 
code, not the rule. 

Del. 
Ellington  

03:43:41  Yeah, but the SSAC would 
have their rules for that, 
yeah. 

Del. Young  03:43:46  Okay, and, um, within the 
rules, so are you familiar 
with, uh, 127CSR2, which is 
the eligibility rule? 

Del. 
Ellington  

03:43:53  I don’t have it in front of me 
but I’ll take your word on 
what you have on it. 

Del. Young  03:43:57  Okay, and it says, when the 
rule . . . um, there will be a 
waiver granted when the 
rule causes extreme and 
undue hardship upon the 
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student, so would there be a 
waiver if this would cause an 
undue hardship- 

Del. 
Ellington  

03:44:08  Yes. 

Del. Young  03:44:08  . . . On anybody? 

Del. 
Ellington  

03:44:09  That’s what the school 
system has. That’s what 
they will probably abide by. 
[22] 

Del. Young  03:44:12  Good to hear. Um, okay. 
And also, I’m wondering 
what sports this applies to 
because like my friend from 
the 16th asked, there are 
some sports and that’s in 
this rule too, that are 
everybody. 

Del. 
Ellington  

03:44:27  This is a single-sex sports, 
it co-educ- co-educational 
sports are exempted from it.

Del. Young  03:44:34  Okay. Um, I mean, what if 
the, what if the sports aren’t 
co-educational? The rule 
says that if they’re not like, 
uh, like if one school only 
has a sport for boys, then 
girls are allowed to play, so 
is that considered co-ed 
then? Like football or 
wrestling? 
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Del. 
Ellington  

03:44:51  Well, if, uh, if a female 
participated on the boys 
team, then I guess it makes 
it co-ed, but that’s what 
Title IX requires that if 
there was no female team, 
then they are allowed to 
play on the male team. 

Del. Young  03:45:04  Okay. And how- 

Del. 
Ellington  

03:45:04  It’s not necessarily true the 
other way around. 

Del. Young  03:45:07  Okay. Would this affect 
that at all? 

Del. 
Ellington  

03:45:11  No. It just says whatever 
gender they’ve designated 
as they get to play on that 
team. So it doesn’t prohibit 
them from participating on 
a team. 

Del. Young  03:45:11  Okay. 

Del. 
Ellington  

03:45:18  If it’s a co-educational 
team, they could play on 
anything. 

Del. Young  03:45:21  Okay. Um, and so back to 
the birth certificate stuff 
that you and my friend over 
here were just chatting 
about. You said it’s just, it’s 
just an original birth 
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certificate that has to be 
provided? 

Del. 
Ellington  

03:45:35  Birth certificate at birth. 
Yeah. Your original birth 
certificate at birth is what 
this mandates. 

Del. Young  03:45:39  Do we let, um, kids 
participate in sports if 
they’ve changed their name 
on their birth certificate, 
maybe if they’ve been 
adopted or just change their 
name for whatever reason? 

Del. 
Ellington  

03:45:49  I’m sure they do. [23] 

Del. Young  03:45:50  So that’s allowed, we’re just 
worried about their 
genitals. 

Del. 
Ellington  

03:45:56  It’s allowed as far as I, if 
they change their name or 
other conditions, just this 
bill is just staying that it’s 
by the gender that was 
assigned to them at birth. 

Del. Young  03:46:06  Okay. And, um, I, it seems 
like if you don’t have your 
birth certificate, which is in 
the bill but unchanged, you 
can get an affidavit, um, 
explaining the ineligibility. 
So there are students that 
go into the school system 
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without a birth certificate. 
Right? 

Del. 
Ellington  

03:46:24  Um, I’m sure there are. 

Del. Young  03:46:25  Okay. So they would not 
necessarily have that on 
hand. Um, and it sounds like 
that this is going to apply to 
anybody who doesn’t have 
their birth certificate on 
hand. That so anybody who 
maybe filled out that 
affidavit or lost their birth 
certificate throughout time?

Del. 
Ellington  

03:46:41 If they wanted to 
participate in single-sex 
athletics. 

Del. Young  03:46:45 Okay. So like lots of foster 
kids might not have that 
kind of stuff. Right? 

Del. 
Ellington  

03:46:48  Right. 

Del. Young  03:46:48 So anybody, anybody who 
doesn’t have their birth 
certificate is going to have 
to get a genital check to play 
sports, single-sex sports? 

Del. 
Ellington  

03:46:56 They would have to have 
with their provider attest to 
what their gender was. 
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Del. Young  03:47:02 Okay. And, um, I’m really 
confused how this bill fits in 
with the WSSAC, uh, beliefs 
and objectives that are on 
their website. 

Del. 
Ellington  

03:47:16 Their objectives I believe, is 
to have, uh, provide sports 
or activities for the students 
in a safe manner. 

Del. Young  03:47:24 Yeah. It says, “The 
commission seeks to 
present proper ideals of 
sportsmanship so that 
coaches, players, 
authorities, officials, and 
spectators may combine to 
any activity enjoyable and 
productive of physical and 
social [24] benefits to both 
sides involved in the contest, 
with partisanship and 
prejudice eliminated as far 
as possible.” I- 

Del. 
Ellington  

03:47:45 You have it there. I, I’ll take 
your word on that. Don’t 
disagree. 

Del. Young  03:47:48 Okay. Thank you. 
Permission to speak to the 
bill. 

Speaker  03:47:52 Lady may proceed. 
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Del. Young  03:47:53 Thank you so much, Mr. 
Speaker. Um, I think that 
this bill is all about 
partisanship and prejudice. 
We’re not eliminating it. 
We’re putting more in, I 
think it’s full of bigotry, and 
I don’t support it. Thank 
you. 

Speaker  03:48:07 Gentleman from the 47th, 
Delegate Phillips. 

Del. Phillips  03:48:12 Thank you Mr. Speaker. 
Um, like most issues we 
have in here, this engenders 
a lot of emotion on both 
sides. And I get a little 
emotional about this. Uh, 
last night, a young lady that 
I love very much had a 
breakout game in girls 
basketball and scored 19 
points. And I’ve watched 
her work to earn her spot on 
that team, and work to earn 
her playing time on the 
court. And I, I know what 
she puts into it. She, uh, is 
going to the gym every day. 
She’s out running in the rain 
and the cold and the heat. 
And it means a lot to her. 
And, uh, so I was feeling 
very proud last night.  
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And, uh, then I got to 
thinking about this bill and 
I, uh, sat down and did a 
little research and came up 
with, uh, the 100-meter dash 
women’s world record 
holder is Florence Griffith 
Joyner, the United States. 
She set that in 1988, um, at 
a time of 10.49 seconds, that 
was eclipsed in 1989 by 
James Jett in 10.34 seconds. 
She also set the 200-meter 
record in 1988 at the 
Summer Olympics, and I’m 
old enough to remember 
that, um, her time on that 
was a 21.34. That was 
eclipsed in 2013 by Dante 
Price at time of 21.10.  

The current world record 
holder in the High Jump is 
Stefka Kostadinova, 
probably mangled that, of 
Bulgaria, and her record set 
in 1987 is six foot, 10 and a 
quarter inches. The longest 
held record in the event. It 
was beat, beaten in, uh, 1998 
by Nathan Fields with a 
seven foot three inches. And 
finally, the current female 
record holder in the mile is 
Stefan Hassan, who in, uh, 
July of 2019 set a new 
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record at, uh, four, uh, four 
minutes, 12.33 seconds. 
That record was [25] beaten 
or was surpassed in 2011. 
And it was a time of four 
minutes, 8.8 seconds in the 
1600 meter by, uh, Jacob 
Bertram.  

And as we think about this, 
instead of feeling about it, 
we need to realize that there 
are innate physiological 
advantages for males. And 
that’s why we have unisex 
sports, we have girls playing 
basketball and boys playing 
basketball instead of 
together, because it’s not a 
fair competitive floor. And, 
uh, then I come in here 
today and we find this paper 
on our desk part of which 
says the vast majority of the 
people this law will harm are 
school kids who just want to 
play on a sports team. And I 
absolutely agree with that. 
That’s 100% true. But it’s 
going to harm all the kids 
playing on that sports team. 

Um, it finishes up, it tries to 
address a problem that does 
not threaten anyone. And I 
don’t agree with that 
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because it does threaten the 
kids that, like the young 
lady I love so much, work 
incredibly hard to get their 
spot on the team, to get 
their playing time on the 
court. And for many of them 
to get a college scholarship 
and further their education. 
And we are seeing cases 
around the country of girls 
records being decimated by 
biological males who come 
in and, and wipe the rec- 
record books clean, and 
totally dominate 
competition.  

And I know we’ve had, uh, 
some alternate feelings on 
that, but as long as we’re 
thinking about this instead 
of feeling, I’ll go back to all 
those records I read off. 
Those are women’s current 
world records, the fastest 
woman in the world in three 
different sports and put her 
in the high jump. The 
records that I listed off that 
beat them, weren’t 
Olympians. They weren’t 
professional athletes. Those 
were the boys high school 
records in West Virginia. So 
if you think it’s fair 
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competition, you need to go 
back and tell that little girl 
that I love, why she’s got to 
compete against a biological 
male. I’ll be voting for the 
bill. Thank you. 

Speaker  03:52:17 Gentleman from the 16th, 
Delegate Hornbuckle. 

Del. 
Hornbuckle  

03:52:22 Um, thank you, Mr. Speaker 
Pro-Tem. Ladies and 
gentlemen, there’s a lot 
going on here today, there’s 
a lot being said. And I 
personally, I really relate to 
the message and the great 
words by the Gentlemen 
from the 50th and the third. 
Now I know there’s also 
some people in this body 
[26] that relate to the words 
of the gentlemen from the 
47th and the 10th. But on 
this issue, I’m going to urge 
all of you, all of us, no matter 
what side you’re on, to put 
the emotions on the table 
and to embody who all of us 
are, which are lawmakers.  

We’re lawmakers. Now, I 
want to share with this body 
that in the summer of 2020, 
Trump appointee Justice 
Gorsuch wrote the Bostock 
opinion. And in that Bostock 
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opinion, talks about 
discrimination based on 
gender identity violates 
federal law in regards to 
employment. Well, with 
that, the Fourth Circuit, 
which we here in West 
Virginia are included in, 
they applied that to 
Virginia’s bathroom bill, 
which was struck down.  

So I would invite this body 
to understand that there is 
precedent here and upon 
passage of this bill 
potentially, it’s not going to 
cut the muster. We’re 
looking for a problem yet 
again. I would also implore 
our body about the good 
back and forth between 
myself and the chairman of 
education and also the 
gentlelady from the 35th. 
And speaking about Title IX 
issues. And if there is a 
football team and there isn’t 
a girls football team, could 
the girl play on it? And she 
could. Then the chairman 
also said that, uh, that 
young lady would also 
assume the inherent risks 
that come with that.  
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And then that could also go 
either way. Now, in this case 
here, if we were to have a 
transgender child in this 
state, and they were denied 
the right to participate 
again, we’re asking for a 
lawsuit. We’re asking for 
extended litigation. Now 
that might not seem like 
much on the surface, but 
what we’re going at here is 
we’re going to hurt all the 
children involved. 
Understand we’re going to 
hurt all the children 
involved, not just the 
LGBTQ+ community 
youth. Again, I want to 
stress the word youth, but 
the ones who are not a part 
of that community.  

‘Cause there could be 
potential suspensions of the 
season, Championships 
could be vacated, again, 
ongoing litigation. It could 
really hurt all of our youth. 
So I think we need to slow 
down here and understand, 
regardless of how you feel 
personally about this 
situation. Legally, we’re 
asking for a battle and we’re 
no longer going to be 
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lawmakers, we’re going to 
be law breakers. So I would 
urge you all to take your 
time and vote this bill down. 
Thank you. [27] 

Speaker  03:55:28 Gentlelady from the fourth, 
Delegate Zukoff. 

Del. Zukoff  03:55:39 Maybe I should take that as 
a sign I’m not supposed to 
speak, but, um, I’m not 
going to. [inaudible 
03:55:44], um, chair of 
education can you yield for a 
few questions. 

Del. 
Ellington  

03:55:52 Yes, ma’am. 

Del. Zukoff  03:55:53 We haven’t had this issue 
come up in West Virginia, 
but if it did come up prior to 
this law being enacted, how 
would it be handled? 

Del. 
Ellington  

03:56:05 Probably by what we’re 
doing now? 

Del. Zukoff  03:56:08 What? They wouldn’t make 
a child sit out. I’m, I’m 
anticipating that they 
wouldn’t make a child sit out 
until we met next year. 

Del. 
Ellington  

03:56:16  [inaudible 03:56:16]. 
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Del. Zukoff  03:56:16  Who would come up, who 
would make that decision 
now, if this came up without 
the bill that we have before 
us. 

Del. 
Ellington  

03:56:23  It would probably just be 
made on an individual basis 
by the school. 

Del. Zukoff  03:56:25  Okay. Um, and you 
mentioned earlier that there 
are some children who are 
born with both sex org- both 
hormones in both sex 
organs at birth. It’s a very 
small- 

Del. 
Ellington  

03:56:36  Uh, I said ambig- I said 
ambiguous, yeah. 

Del. Zukoff  03:56:38  Right. And very small 
group. What would happen? 
How would, how does that 
work about, um, 
determining the gender at 
birth and on the birth 
certificate? 

Del. 
Ellington  

03:56:47  You, uh, you get, you could 
get their karyotype, which 
is their genetics. 

Del. Zukoff  03:56:51  Okay. 

Del. 
Ellington  

03:56:51  And then you would assign 
a birth based on what they 
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were at that time on the 
birth certificate. 

Del. Zukoff  03:56:57  Okay. And you said that, 
um, sex organs continue to 
flourish at puberty. What if 
that changed? [28] 

Del. 
Ellington  

03:57:05  That’s second, that’s 
secondary sex 
characteristics at puberty. 

Del. Zukoff  03:57:07  Okay. All right. Thank you. 
I just wanted to understand 
this is, this is all new to me. 
Um, like many of you on this 
floor, when I first saw this 
bill, I have to tell you that I 
was thinking that, “Man, it 
wouldn’t be fair for girls to 
have to participate against 
boys.” And then I did my 
research, as you all know 
that I love to do. Um, I want 
you to know that, uh, we 
heard during committee 
that the West Virginia 
Department of Education 
and the SSAC has not, have 
not received one issue, not 
one concern about this, this, 
this matter.  

I called my local school 
district and I asked them, do 
we have many 
transgendered students? 
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Because like many of you, I 
simply have never had other 
than one person who’s a city 
council man who I dear. . . 
city council lady that who I 
dearly love in the city of 
Wheeling, who is a 
transgender person. I’ve 
never had contact with a 
chan- transgender person 
before. I had to educate 
myself about that. Now my 
children and my, my niece, 
who’s a sophomore at WVU, 
had a lot to tell me because 
they accept those children 
for who they are. We talked 
about the bills and this 
about the bills in this, um, 
that we don’t have, that this 
has really, I think, a solution 
looking for a problem.  

One of many of the bills 
we’ve had this year. 16 
states provide allowing 
transgender students to 
participate in high school 
sports without requiring 
medical proof. 10 states 
provide no guidance at all 
and allow schools to set 
their own requirements. We 
used to be all about local 
control in this building. 
That’s changed. We have 
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three states, Indiana, 
Kentucky, and Louisiana, 
that required general, 
gender confirmation 
surgery before they’re 
allowed to play sports. And 
the rest of the States are all 
contemplating what to do 
about this. So at this point, 
we know what other states 
have done. We have that we 
have those, those options.  

Um, so again, this has a s- a 
solution looking for a pro- a 
solution bill looking for a 
problem. Now I’m going to 
take my legislative hat off 
for a minute. I want to talk 
to you as a mother, a mother 
of two daughters. Two 
daughters who were 
exceptional athletes, like my 
friend talked about being 
his daughter’s basketball. 
My oldest daughter was all 
state and two sports for two 
years. She was an 
outstanding [29] basketball 
point guard and an 
outstanding pitcher in 
softball. We traveled all 
around the country 
watching her play. I spent 
25, 20, 20, 25 years of my life 
following my girls around to 
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sport events. My youngest 
daughter is a swimmer. 
Made states every year.  

Her freshman year through, 
through her senior year. 
And she swam collegiately. 
So when I talk about girls 
sports it’s something I know 
a little bit about. And I can 
tell you that my daughter’s 
participation in sports were 
because they loved it. With 
every essence of their being, 
they loved competing. They 
loved being on a team. They 
loved the camaraderie. They 
learned to cheer for each 
other. They really put their 
heart and soul into it 
because that’s what they 
loved. And we’re going to in 
this state allow 
transgendered students to 
participate in sports, and I 
don’t know about you 
guys—we start Kitty kick 
and soccer at my area at 
three years old. We start 
tee-ball at three years old. 
We’re pretty sports-
oriented in the Northern 
panhandle.  

So these children are 
participating by how they 
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identify until they get to 
middle school. So the 
students that they, the 
children that are their 
friends, the children that 
they’d been playing with 
have been playing with 
them their entire life if 
they’re really into sports, 
right? And then we’re going 
to tell these transgender 
students who love to play 
sports, just like all of our 
children do, that you can no 
longer participate if you 
want to continue to play 
with your friends. Is that 
really the goal? Is that what 
we want to do as a 
legislature? Because I can 
tell you as a mother, I find 
that very difficult. And for 
those very reasons, I’ll be 
voting against this bill. And 
I would urge you to search 
your soul and do the same. 
Thank you. 

Speaker  04:01:44 Gentlelady from the 24th, 
Delegate Mazzocchi. 

Del. 
Mazzocchi  

04:01:48 Thank you Speaker of Pro-
Tem. This is not about 
freedom. This is about 
protection. To protect our 
little girls that are in school. 
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I don’t mind everybody 
playing together in a league. 
If there is the parents there 
and everybody, the parents 
can take, can take care of 
their children, can watch 
them. That is all beautiful. 
But in school at that age 
when they start at what? 11 
or 12, 13, they are at a very 
important age. And they 
feel very, as a girl, they feel 
very conscious about their 
bodies. Not to say that those 
transgender children are 
not, but to be honest, I don’t 
want all this [30] mixing and 
matching and whatever in 
our, um, in these locker 
rooms, I’m sorry.  

The, there is no adult there 
to supervise. I don’t want all 
this, this, this, whatever 
you’re saying there. You’re 
making a big problem out of 
nothing. I am sorry. This is 
not . . . we have boys and we 
have girls and we have some 
that are somewhere in 
between, and it’s a very 
small minority. And why are 
we making this a big, huge 
deal? It is not a big, huge 
deal that everybody can 
play in a league. If you have 
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ever played soccer, and I’m 
telling you, we have our, my 
family brought soccer into 
Logan County and my little 
girl played with the boys 
and played against the boys. 

And we had one Sunday 
where the mamas played 
against the kids. And I’m 
telling you I wanted to play, 
and I did, because I did 
when Marco was small. All 
the mamas played with 
against the five-year old 
boys, and we mamas could 
only win because we had a 
14-year-old boy getting in 
our team. But when Mara 
was, was, was 12 and 13, and 
she is playing against the 
boys, those boys are too big, 
too powerful, because they 
knocked me off. I was out, 
okay? But I wanted to play. 
But our children in our 
school had, they have no, no 
say so. I don’t want him to 
be exposed to something 
that should not even be 
here. So I support this bill 
and I want to end this 
discussion because it’s 
sickening.  
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I’m sorry. Everybody is a 
human being, but don’t 
bring it up that ev- that we 
are calling your names. No 
one would call a name, 
someone a name. And I 
appreciate all your effort. 
And I want you to support 
this because we need to 
protect our little girls. 

Speaker  04:05:01  Gentleman from the 36th, 
Delegate Barach. 

Del. Barach  04:05:06  All right. Thank you very 
much, Mr. Speaker. Uh, will 
the chairman of the 
education committee yield 
for a couple of questions? 

Speaker  04:05:13  Gentleman, yield? 

Del. 
Ellington  

04:05:14  Yes, sir. 

Del. Barach  04:05:15  Thank you so much doctor. 
I didn’t mean to make you 
get up again. [31] 

Del. 
Ellington  

04:05:19  All good. I need the 
exercise. 

Del. Barach  04:05:21  We’ve had a lot of questions 
about this. I might’ve 
missed this one, but I’m just 
trying to figure out why this 
is such a big deal right now. 

235



Why, why do we need this 
bill? 

Del. 
Ellington  

04:05:29  You’re asking me that? 

Del. Barach  04:05:31  Yes. 

Del. 
Ellington  

04:05:31  I was probably going to say 
it in the closing statement, 
but, uh, there have been 
instances throughout the 
country where this has been 
an issue as unfair 
competitive advantage. And 
this is something that is 
brought up in 27 other 
states, uh, that have done 
that. And also in the U.S. 
Congress, there are bills 
related to this same, same, 
uh, topic. 

Del. Barach  04:05:52 But 12 states, uh, do allow it. 
Is that not correct? 

Del. 
Ellington  

04:05:56 That’s their freedom to do 
so. 

Del. Barach  04:05:57 And the NC2A, the 
International Olympic 
Committee also allow this. 
Oh, that’s pretty heavy, uh, 
those are pretty heavy 
hitters with sports. 

Del. 
Ellington  

04:06:04 That’s beyond the purview 
of this bill. 
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Del. Barach  04:06:06 Yes. But I’m just saying 
that, that, if, if they feel that 
it’s okay, uh, that that 
should be something that we 
could use for a guideline, I 
would think. And, um, uh, so 
this, this isn’t about, I think 
what people are afraid of 
this, isn’t about some boy 
saying, “Hey, guess what? I 
want to win a trophy. I’m 
going to put on a girl’s 
jersey and say, I feel like a 
girl today and I am going to 
race against these people.” 
When you’re talking about 
transgender, we’re talking 
about people that are, from 
what I understand, uh, to 
participate in a sport like 
that, you have to be going 
through the transition 
process, is not, that not 
correct? 

Del. 
Ellington  

04:06:42 I don’t think this says that. I 
think it was just, if they 
identify as transgender, 
they’re going to want to play 
on whatever team they want 
to do. 

Del. Barach  04:06:49 From what I understand, 
you have to be going 
through the process and 
that involves quite a bit of, 
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uh, medical change. Doesn’t 
it? [32] 

Del. 
Ellington  

04:06:55 This does not say that. 

Del. Barach  04:06:56 But that’s, I think what 
we’re, we’re dealing with 
though, isn’t it? 

Del. 
Ellington  

04:06:59 That’s what some people are 
bringing up. 

Del. Barach  04:07:00 Okay. All right. All right. 
Well, thank you very much. 
All right. And I’m just going 
to go down in, on the record 
as saying, I think this is a 
bill based on, on, on not 
what, what people, what we 
need. This is based on 
judging people that are 
different than the rest of us. 
And I think we should look 
out for those people. I’m 
going to be voting no against 
this measure. And I hope 
you’ll all, uh, follow suit with 
me. Thank you very much. 

Speaker  04:07:24 Gentleman from 39th, 
Delegate Ferrell. 

Del. Ferrell  04:07:30 Thank you, Mr. Speaker. 
The chairman of education, 
please yield. 

Speaker  04:07:36 Gentleman, yield. 
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Del. 
Ellington  

04:07:37 Yes, sir. 

Del. Ferrell  04:07:39 I know you had to address a 
lot of questions this 
afternoon. Sorry to have to 
add one more here at least. 
But what would you say the 
spirit of this bill is? 

Del. 
Ellington  

04:07:48 Spirit I would say is fair 
competition and safety for 
all the students. 

Del. Ferrell  04:07:52 Exactly. Only I would have 
said safety and then fair 
competition. Because the 
number one issue I think 
comes back to safety. 

Del. 
Ellington  

04:08:00 Right, I wasn’t putting in a 
particular order. 

Del. Ferrell  04:08:02 Uh, second question is to 
follow up question. My 
colleagues from across the 
aisle made several, uh, I 
asked several questions 
about comparison to sports 
where girls were allowed to 
play football, or I actually, 
my first year teaching, uh, 
teaching and coaching, I had 
a girl play on the baseball 
team ‘cause we didn’t have a 
softball team at Dunbar 
High School and she played 
over there. But actually 
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those are, would you say 
those are just exceptional 
[33] situations where a girl 
is playing up in competition. 
It’s not a situation where I 
coached girls volleyball and 
a boy would come down and 
play on the girls volleyball 
team, correct? 

Del. 
Ellington  

04:08:39 Title IX does not allow that 
to happen. 

Del. Ferrell  04:08:41 Right. The, the SSAC has 
rules against that. Correct? 

Del. 
Ellington  

04:08:44 And SSAC follows Title IX 
regulations. 

Del. Ferrell  04:08:49 All right. Thank you. Thank 
you very much. Can I speak 
to the bill please? After 30 
years in education, most of 
that coaching high school 
sports, middle school sports, 
covering all high school 
sports with my sports media 
network, having a daughter 
and a son both participating 
in sports, I think I know a 
little bit about sports and 
the involvement of it, and 
especially the differences 
between girls and boys 
sports. So I coached high 
school volleyball here in 
Kanawha Valley. The teams 
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that . . . the net on a 
volleyball court for the girls 
is seven foot, four inches 
and a quarter. This is the 
same for the guys? No. It’s 
eight foot.  

It’s my colleague, my 
colleague over here at 
Harrison County, she’s 
enjoying this lunch, uh, 
coaches girls basketball up 
at Lincoln County or 
Lincoln High School. They 
use a smaller basketball 
because her hands are 
smaller. And we could go on 
and on about the differences 
that are already in place in 
order to try to, uh, address 
some sense of fairness. But 
more importantly, a lot of 
times just to, just as we said 
with volleyball, they don’t 
allow the boys to come over 
and play down in, into the 
girls level because in a lot of 
cases, it could even be 
dangerous. Especially at the 
net and the swing and the 
velocity of the ball as it 
travels, it would be 
dangerous against the girls. 

So, you know, first thing, it’s 
a safety issue. And then 
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second would be fairness 
issue that [inaudible]. So the 
spirit of this all, if we look at 
today is a really, you know, 
what are we trying to do 
here? Are we trying to be 
unfair to a small group of 
the population? It doesn’t 
matter how small the group 
it is. You know, we don’t 
want to be unfair to any 
group. But when we look at 
the overall population of 
what we have and, and the 
group of kids that we’re 
dealing with, we just want to 
be fair. [34] 

We just want to be fair and 
we’re just following 
guidelines put in place for, 
for some time. I have a 
daughter as I mentioned, 
she’s running track this 
year for Sissonville High 
School. She’s 103 pounds 
soaking wet. And I just 
wonder you know, and not 
that we’ve had a case here in 
West Virginia, but would 
anybody want 185 pound 
that identifies as 
transgender to compete 
against her in the 200? I 
don’t think so. I don’t think 
we would think that’s fair. 
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Has anybody spoken up for 
her today? I don’t think so. I 
haven’t heard it.  

It’s just, (laughs) it’s almost 
like we’re upside down. And 
I think that’s what my 
constituents, when they 
reach out to me about this 
bill and about what they see 
going on in the other states, 
and I think we mentioned 
there’s 27, maybe other 
states that are looking into 
the same matter. We’re 
looking, we’re looking at 
this backwards sometimes 
as we do a lot of things. And 
I think people are just fed 
up and were upset and we 
might, and hopefully we’ll 
never have a case of this. I 
hope it’s never a situation. I 
don’t think anybody in this 
body hopes that it’s ever a 
situation.  

But we’re just getting out in 
front of it. And I know my 
time, I spend a little bit time 
too, when I was, uh, 
teaching as summers as a 
lifeguard. One of the things 
we always did and we 
worked on was making sure 
we, you know, we prevented 
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things before they 
happened. You get out 
ahead of it. And I know as a 
physician over there, 
doctor, you, you know, your, 
your practice is about 
preventing the problem 
instead of, you know, trying 
to treat it after the fact.  

And I think that’s all this bill 
is trying to do, is get out of 
front, address it. Hey, West 
Virginia just wants to be 
fair. We’re not trying to 
discriminate against 
anybody, but we certainly 
don’t want to hurt 103 pound 
freshman girl, trying to run 
track at a high school 
against a senior who weighs 
185 pounds. So I’ll be voting 
yes on this, on this bill. And 
I would urge you all to join 
me. 

Speaker  04:12:35 Gentleman from the 37th, 
Delegate Pushkin. 

Del. Pushkin  04:12:40 Thank you, Mr. Speaker. 
Would, uh, my colleague 
from the 39th, please yield? 

Speaker  04:12:46 Gentleman yields. [35] 
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Del. Pushkin  04:12:48 Thank you, sir. So you 
coach, uh, you’re a high 
school coach? 

Del. Ferrell  04:12:53 I have been. Yes. 

Del. Pushkin  04:12:54 You have been. You coach 
girls sports? 

Del. Ferrell  04:12:56 Yes I have. 

Del. Pushkin  04:12:57 Have you ever had a 
transgender student go out 
for any of your sports 
teams? 

Del. Ferrell  04:13:02 Not to my knowledge. 

Del. Pushkin  04:13:03 Okay. You never had 
someone who was male at 
birth and then identifies as a 
female try to go out for one 
of your sports teams in 
order to gain some unfair 
advantage over the girls? 
You ever seen that, sir? 

Del. Ferrell  04:13:13 Not to my knowledge. 

Del. Pushkin  04:13:14 Thank you for yielding. 
That’s all the questions that 
I have for you. Mr. Speaker, 
if I may address this. Um, 
my, my friend, my new 
friend from Logan’s right. 
You know, we’re making a 
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big deal out of nothing 
because guess what? It 
hasn’t happened. Even 
though West Virginia has 
the highest percentage of 
transgender youth, uh, 
possibly the most, you 
know, alienated, uh, folks in 
our, in our, in our state who 
we’re going to further 
alienate today with this, 
with this debate, even 
though we had the highest 
percentage of these kids, 
none of them are going out 
for sports teams.  

There aren’t boys out there 
that are going to pretend to 
be transgender in order to 
get, uh, an advance, unfair 
advantage and excel in a, in 
a, in a girl sport. It’s simply 
not happening. You know, if 
you truly believe it is, I 
suggest you do, uh, you 
know, a little more research 
than my friend from the 
47th when you’re, when 
you’re looking up sports 
records and see it’s not 
happening here. So the 
spirit of this bill is not about 
protection, it’s definitely not 
about fairness.  
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What it’s about is 
manufacturing some phony 
outrage that you can put on 
postcards in a couple of 
years and say, act like he did 
something for somebody. 
But you didn’t do [36] 
anything for anybody. What 
you did was you hurt kids, 
the most alienated kids in 
our schools. That’s who you 
hurt with this debate. And 
that’s why I’m angry about 
it. See, it’s, it, it’s, it is a 
solution in search of a 
problem. However, the 
solution we’re talking about 
is more problematic than 
the perceived problem that 
you’re making up. And 
that’s the problem I have 
with this bill.  

So let’s talk about a binary 
decision that we’re getting 
ready to make. You can 
either press green or you 
can press red. You get two 
choices on this bill. And I 
imagine that there’s two 
different types of green 
votes today. There are those 
of you who really believe 
that this is an issue, and 
we’ve got to protect these 
girls from this perceived 
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threat that’s not happening. 
There are those of you who 
believe that it’s a, this is a 
real issue. For those of you 
that are going to vote green, 
because you really think it’s 
a problem, you know, I pray 
for you to find wisdom and 
to someday realize that this 
isn’t an issue.  

Now, but those of you, and I 
think you might be in the 
majority, those of you who 
know this isn’t an issue, but 
you’re going to do it out of 
political expediency. For 
those of you who know that 
it’s probably, it’s more 
problematic, uh, for a girl 
who might be a little bit tall, 
maybe a little bit muscular, 
who’s good at sports and in 
the opposing parents and 
coaches are going to make 
an issue because of this 
debate we had today and 
alienate that poor little girl. 
For those of you who know 
that’s the bigger problem 
you’re creating here, but 
you’re going to vote anyway 
because of political 
expediency, even though 
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you know it’s not really 
happening here. 

Anyway, because of political 
expediency, even though 
you know it’s not really 
happening here, I’m going 
to pray for you that you find 
half the courage of these 
children who you’re 
alienating today, and you 
vote red and vote this mean-
spirited bill down. 

Speaker  04:16:20 Gentleman from the 46th, 
Delegate Burkhammer. 

Del. 
Burkhammer 

04:16:25 Thank you, Mr. Uh, 
Speaker Pro-Tem. And uh, 
I’d like the opportunity to 
speak to this, because e- 
every bill that we [37] take 
up, we have to ask ourself a 
question, is, is, who does it 
hurt? Who does it help?  

And so it’s been pointed out 
who we think this bill is 
going to hurt. And, uh, I’d 
like to thank my colleagues 
here that have brought up 
who that it’s going to help. 
That’s women. That’s, that’s 
my daughter, that, that is an 
athlete as well. And, and we 
can say, well, they don’t 
need any help, that, that 
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there’s not an actual gap in, 
in gender. So as I watched 
Sports Center this morning, 
uh, yesterday was Equal 
Pay Day. And, uh, the U.S. 
soccer team, Megan 
Rapinoe, I think was her 
name, was at the White 
House, trying to close that 
gap, trying to continue to 
stand up for women.  

You know, women didn’t 
even have the right to vote 
until 1920. It’s been 100 
years ago, women couldn’t 
even vote in our country. It 
wasn’t until 1972 that Title 
IX was passed. And we’ve 
came so far in our country 
closing that gap. Our 
colleague from the 35th, 
before session started, 
talked about the women in 
this body right here.  

I am proud that we’ve got a 
majority leader and an 
assistant majority leader 
woman. I’m proud of all the 
women that are in this body. 
And can you imagine in a 
time when that wasn’t even 
capable? Because I can’t.  

And so today, I rise in 
support of all of the women 

250



here, of all of the little girls 
playing sports across this 
land. I stand for them. I 
stand for women. I support 
this bill. Thank you. 

Speaker  04:18:29 Are there those seeking 
further recognition before I 
recognize the Gentleman 
from the 27th to close 
debate? If not, Gentleman 
from the 27th to close the 
debate. Oh, excuse me. 
Gentlelady from the 51st. 

Del. 
Fleischauer  

04:18:43 Thank you, Mr. Speaker. 
My daughter is different. 
My daughter played sports. 
My daughter is beautiful. 
My daughter’s intelligent, 
and she has left this state. 
And it’s this kind of bill that 
will ensure that she will 
never come back. Please 
don’t pass this bill. You are 
demonizing little children, 
and you’re demonizing my 
baby. Don’t do this! 

Speaker  04:19:24 Are there those seeking 
further recognition? If not, 
Gentleman from 27th close 
the debate. [38] 

Del. 
Ellington  

04:19:33 Thank you, Mr. Speaker. 
This issue came to the 
surface in the United States 
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regarding tra- transgender 
a few years ago, when two 
transgender girls were 
allowed to compete in state 
track and field meets in 
Connecticut. They won a 
combined 15 girls’ state 
indoor and outdoor 
championship races from 
2017 to ‘19. That’s one of the 
things that started national 
debate. As I mentioned, 
there are 27 states that have 
put in legislation regarding 
this. And yes, there are 17 
states and, uh, District of 
Columbia that require 
inclusion. However, there 
are six states that have no 
policy regarding gender 
identity, or sports, 
regarding sports 
whatsoever, and we’re one 
of those.  

Now, as was stated before, 
Title IX does allow girls to 
have, to be able to 
participate in sports. They 
wanted to have some 
equality. If there is not a 
girls’ team and in school, 
then they would be allowed 
to participate on boys’ team. 
As I mentioned, the 
contrary was not always the 
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case, because there were 
more boys’ teams typically 
than girls’ teams.  

Now of course, we talked 
about the inherent risks of 
that. And someone accepts 
the risk when they 
participate in sports, any 
sport, but the key is to try to 
make it as safe as possible. 
But also to make it fair as 
possible.  

So when we looked at this 
bill, we were looking at what 
was happening in our 
secondary, in our K-12 and 
higher ed. This bill was 
targeted mainly toward our 
secondary school age 
children. Children under 
that age typically play 
sports together. Most of you 
have, maybe had kids and 
played so- had them play 
soccer on co-ed teams. Not 
an issue. Most of those kids 
are about the same size, 
same physique, not a big 
problem. However, when 
they reach puberty, that’s 
when things change.  

Now you can look at internal 
and external 
characteristics, but there 
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are differences. We’re not 
trying to be unequal 
according to the law. We’re 
just trying to say that there 
are differences. The ability 
to play sports is still there, 
it’s just a matter of what 
team they play on.  

So this was targeted toward 
secondary school. That’s 
where there were big 
differences. Anyone that’s 
seen kids from middle 
school to high school, is a big 
variety in how, to what their 
habitus is. Some are tall, 
some are short, some [39]
are heavy, some are thin, 
some have different 
abilities. Well, that’s where 
they compete.  

Once they get out of high 
school, on the college level, 
the NCAA has different 
rules. It also includes that 
they also if they are gender, 
trigen- transgender female, 
they have to have hormone 
levels taken for a year 
before they’re able to 
participate. So there are 
regulations in that. We 
wanted to stay away from 
that we were just dealing 
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with secondary school. 
That’s where the 
differences in the safety 
was. SSAC didn’t have a big 
issue about it. They said, 
“We follow Title IX, we’ll do 
what you tell us.”  

That’s pretty much what we 
were told. They were hand’s 
distance, staying away. So 
we looked at what is the 
gender, the birth certificate 
is something that they have 
to use to enter school. That 
would be their birth gender. 
If they did not present that, 
then they would have to 
have a certi- some 
certification from their 
physician saying what 
gender they were at birth. 
Doesn’t mean they’re going 
to be sexually assaulted, as 
some people are claiming. 
Mostly pedatri- 
pediatricians see these 
people. I’ve seen younger 
girls, I’ve seen younger 
boys when I was in training. 
Most of them aren’t a big 
problem. Most of us 
gentlemen here have been 
through exams, especially of 
the genitalia when we did 
sports physicals. Anyone 
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who’s done hernia exams 
had to do that. There was 
not a problem there. And I 
didn’t see any big outcry on 
that.  

If someone had, was it to say 
a transgender female that 
had corrective surgery, 
obviously, someone 
performed that surgery, 
and could attest to what the 
gender was of that person. 
And you don’t even need a 
physical exam to do that. 
You can do just the 
karyotype. There are a 
number of ways. Blood 
work, buccal smear, 
whatever, tells what their 
gender is. Very easy, non in- 
relatively non-invasive. So 
that’s not a big issue. All 
these things that were 
proposed, that we’re going 
to be torturing these kids 
and everything. That’s not a 
big problem. It shouldn’t be 
happening.  

But we do want to make 
sure they’re in the right 
part. We don’t want to have 
an unfair advantage. I saw 
on the news the other day, 
they were showing, I think it 
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was in Indiana, a girls’ 
basketball team with a 
transgender girl that was 
about six foot six, taller than 
me, playing against all these 
young girls that were about 
a foot and a half shorter. I 
[40] mean, that is not a very 
fair advantage. So what this 
is trying to do is prevent 
problems coming here.  

We have a policy in place. It 
says these kids can still play 
if they choose to. Now, if 
they don’t want to 
participate in 
interscholastic sports, they 
don’t have to have anything 
else further done to them. 
That’s strictly voluntary. 
It’s just giving a more fair 
advantage to them.  

It also has nothing to do 
with locker rooms. It has 
nothing, you know, when 
they mentioned Fourth 
Circuit Court, all that had to 
do with bathrooms. That 
was an opinion on 
bathrooms. Supreme Court 
hasn’t decided anything 
about locker rooms or 
sports. That has nothing to 
do with this bill. Doesn’t 
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apply. Maybe it will. As I 
mentioned, there’s 
legislation in the U.S. 
Congress, both the House 
and the Senate, dealing with 
the same problem.  

But until something like 
that supersedes what we do, 
it’s up to us to decide where 
we want to go with it. So for 
the safety, the enjoyment of 
our kids, and also, I would 
also say, the emotional 
status of our students, it 
goes both ways. Kids that 
denied the prop, the ability 
to obtain a scholarship to 
college, or to be able to 
participate in an, in a state 
event or a national event 
because, uh, maybe some 
unfair competitive 
advantage from previous 
things. Those kids suffer 
too. So it’s not just one 
sided, and there’s a, we’re 
not trying to descrim- we’re 
just saying, if that’s what 
your gender is, that’s what 
your ability would probably 
be more appropriate for. 
That’s what this bill tends 
to. So Mr. Speaker, I would 
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recommend passage of this 
bill. 

Speaker  04:26:27 The question before the 
House is shall the bill pass. 
Those in favor of pass the 
bill will vote aye. Those 
opposed will vote no. The 
clerk will prepare the 
machine.  

Has every member voted? 
Gentleman of the 58th, your 
vote’s not registered. 
[inaudible 04:27:04] 
Gentleman wishes to be 
recorded as having voted in 
the affirmative.  

Clerk will please close the 
machine and ascertain the 
result on that question. 
There were 78 ayes, 20 nays, 
and two members absent 
who are not voting. The 
majority of members having 
voted in the affirmative, the 
chair declares the bill 
passed. The clerk will please 
report the title. [41] 

Clerk  04:27:25  Committee substitute 
[inaudible 04:27:28] 3293, 
relating to single-sex 
participation in 
interscholastic athletic 
events. 
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Speaker  04:27:34  Are there amendments to 
the title? If not, the title as 
read by the clerk will be and 
remains the title of the bill. 
For what purpose does 
Gentleman from the 46th 
seek recognition? 

Del. 
Burkhammer 

04:27:43  Thank you, Mr. Speaker. I 
move that this bill be 
effective from passage. 

Speaker  04:27:50  Let’s finish the title 
amendment first. If there 
are no, if, if, are there 
amendments to the title? If 
not the title as read by the 
clerk will be and remain the 
title of the bill.  

The Gentleman from the 
46th, Delegate 
Burkhammer, moves that 
the bill be made effective 
from passage. The question 
before the House is the 
motion that the bill be made 
effective from passage. 
Those in favor of the motion 
will vote aye, those opposed 
will vote no. The clerk will 
prepare the machine.  

Has every member voted? If 
so, the clerk will close the 
machine and ascertain the 
result on that question. 
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There were 79 ayes, 19 nays, 
and two members absent 
and not voting. Two thirds 
of members having voted in 
the affirmative, the chair 
declares the bill effective 
from passage. The clerk will 
please report the action of 
the House to the Senate. 
Next bill on third reading. 
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[1] WEST VIRGINIA SENATE EDUCATION 
COMMITTEE 

DISCUSSION OF H.B. 3293 

APRIL 1, 2021 

Speaker Time Content 

Counsel 05:42 Thank you Madam Chair. 
Um, House Bill 3293 as 
passed by the house 
requires each county school 
district to confirm that the 
sex on the birth certificate 
of every student 
participating in an SSAC 
event is a student’s sex at 
the time of birth. If there is 
no original birth certificate, 
the student must provide a 
signed physician statement, 
and requires the SSAC to 
check for the county boards 
that every student is 
competing according to 
biological sex. The proposed 
committee amendment 
strikes out everything after 
the enacting clause and 
provides that the following 
be added to a new section, 
Section 18-2-25d. And, um, 
it adds legislative findings 
regarding the state’s 

262



important government 
interest in ensuring equal 
athletic opportunity for 
biological females. Um, it 
provides definitions for 
biological sex, female and 
male. It requires all public 
secondary schools and 
public schools of higher 
education to designate 
teams according to 
biological sex using the 
male, men or boys, female, 
women or girls, and co-ed 
classifications, and, um, 
provides a cause of action 
for individuals and schools 
aggrieved and harmed by a 
violation of this section. 

Chairwoman 
Rucker 

06:57 Thank you Counsel. Are 
there questions for 
Counsel? Senator from 
Harrison. 

Senator 
Romano 

07:06 Madam Chair— 

Chairwoman 
Rucker 

07:06 Yeah. 

Senator 
Romano 

07:07 . . . um, who is available to 
speak on this issue today? 
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Chairwoman 
Rucker 

07:11 So we have four, um, 
speakers that have 
volunteered to speak on this 
issue, um, at the 
appropriate time we can call 
them forward. Do you have 
any questions for Counsel? 

Senator 
Romano 

07:23 Well, I, I wanted to know 
the names. It will, it will 
affect my questions. 
Counsel, so if they can give 
the names and who they 
represent. 

Chairwoman 
Rucker 

07:29 We have Dr. Gilbert 
Goliath. We have Sissy 
Costner Boone. We have 
Chase Strangio, and we 
have Sydney Mc- [2] McEl- 
McElroy. I, I am sorry if I 
mispronounced anybody’s 
name. Sorry. 

Senator 
Romano 

07:42 So at least we are doing it in 
committee, do, do you know 
who they rep— 

Chairwoman 
Rucker 

07:44 And I also see Sarah 
Stewart up there. 
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Senator 
Romano 

07:47 Do, do you know who they 
represent? 

Chairwoman 
Rucker 

07:49 Um, I don’t have all of that 
with me. I know, um, one of 
these individuals is a 
pediatrician. We have 
someone who’s a deputy 
director for transgender 
science with the ACLU. 
Um, I believe someone is 
from Marshall, and I think, 
uh, we have a parent. 

Senator 
Romano 

08:07 Okay. Cou- I do have some 
questions for Counsel. 
Thank you. 

Chairwoman 
Rucker 

08:09 Okay. Uh, Senator Romano 
is recognized for questions 
to Counsel. 

Senator 
Romano 

08:13 Counsel, I’m, I’m a little 
concerned about the 
difference between the 
original bills that came over 
from the House and the 
committee strike and insert 
or amendment, whatever 
we’re calling it. The, the, the 
bill from the House as I 
read it requires that the 
board of education confirm 
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the biological sex of the 
student prior to allowing 
them to participate in, in 
sports, correct? 

Counsel 08:35 Yes. 

Senator 
Romano 

08:36 And it did not allow a parent 
or another school to 
challenge the biological sex 
of the student had, that had 
been so, um, um, so 
approved by the school 
board. In other words, there 
wasn’t an outside challenge 
that students, uh, um, 
biological sex, is that 
correct? 

Counsel 09:01 No, not in that bill. 

Senator 
Romano 

09:03 In the House bill. But now 
the, the, the amendment is, 
I think it’s called on this—is 
it a strike and insert or 
amendment? 

Counsel 09:13 Both. [3] 

Senator 
Romano 

09:14 Same thing? 
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Counsel 09:14 There’s a strike and insert. 

Senator 
Romano 

09:14 Okay. 

Counsel 09:14 Strike and insert 
amendment. 

Senator 
Romano 

09:16 It replaces everything, I 
just want to be sure. 

Counsel 09:18 Yes. 

Senator 
Romano 

09:18 The strike and insert 
allows, uh, anybody to 
challenge the biological sex 
of a student playing sports 
in our secondary school 
system. 

Counsel 09:31 Um, I don’t think that the 
language allows anybody, 
um, line 54 says, any 
individual aggrieved by a 
violation of this section may 
bring an action against the 
county board of education. 
So I think the purpose here 
is if there’s, um, a biological 
female that has, you know, 
lost the state championship 
to a biological male, that is 
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the kind of person that 
could bring, um, an action. 

Senator 
Romano 

09:56 Sure. But that’s going to be 
anybody. Take it from a 
lawyer, anybody can be 
aggrieved. And I mean, I 
can state an, I can state an, 
an aggrievement sitting 
here. I’m just, I’m just 
saying anybody can be 
aggrieved. It really opens it 
up though to individuals, 
correct? 

Counsel 10:10 Y- you still would have the 
standing requirement and 
you would still have to show 
harm, um, you would still 
have to show that it’s your 
particular interest, um, that 
is being protected by this 
bill. 

Senator 
Romano 

10:21 Sure. That case is already in 
court though. It’s already 
going to be a matter of 
public record, it’s already 
going to be in front of the 
public, isn’t it in order for 
those issues to be decided? 

Counsel 10:30 Yes. 
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Senator 
Romano 

10:31 Okay. That’s my issue with 
the, the whole thing, and, 
and I’m sure I’m going to 
have a chance to get into it 
here in a second, but, uh, 
um, so why the differences, 
do you have, do you have 
any idea what the change, 
what motivated the [4] 
change? Let me ask you 
this, are we aware of any 
transgender student 
playing sports on a team 
that is opposite their 
biological birth? 

Counsel 10:54 No, I’m not aware. 

Senator 
Romano 

10:55 Okay. Do, do you know why 
the change in the bill from 
the House bill, ‘cause it 
really risks the bill going 
back. I mean, we could not 
get any bill if we allow this 
change, right? 

Counsel 11:05 I, I think there was some 
concern on the burden that 
you’re imposing on these 
county boards to have to 
check every single athlete 
that wants to participate. 
Um, and— 
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Senator 
Romano 

11:17 Go ahead. I’m sorry. I didn’t 
mean to interrupt. 

Counsel 11:17 Sorry. Um, and also not 
every student is going to 
have access to a birth 
certificate. So here you are 
asking the student to 
establish their sex based on 
birth certificate, um, and 
there are lots of situations 
in which a student doesn’t 
have a birth certificate, and 
if they don’t have one, that 
bill requires them to then go 
to a doctor and subject 
themselves to, um, a 
physical examination. 

Senator 
Romano 

11:44 Well, every child, every 
student is subject, and 
correct me if I’m wrong, I’m 
asking you the question. 
Isn’t every child subject to a 
physical examination before 
they can play sports in, in 
our secondary school 
system? 

Counsel 11:55 Yes. But an examination for 
this purpose would likely 
exceed the scope of a typical 
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examination. Um, because 
it— 

Senator 
Romano 

12:01 What makes you say, what 
do you base that on? 

Counsel 12:03 Based on the original 
language in the bill which 
asks to check basically, 
make the decision based on 
the, the students, you know, 
reproductive systems and 
genitalia. 

Senator 
Romano 

12:14 No, no. I’m asking you, 
what, what makes you think 
that the physical e-exam 
would be any more 
invasive? You ever heard of, 
and I’m just asking you, is 
that from personal 
experience, or do you have 
something that tells you 
that it’s more invasive 
‘cause I’ve had them, I’ve 
played sports, and trust me, 
they knew what gender I 
was when I left that doctor’s 
office. I’m, I’m just 
wondering if you got some 
information that I don’t. [5] 
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Counsel 12:34 Well, I don’t want to speak 
on the experience in West 
Virginia. I do know what my 
personal experience has 
been as an athlete in 
another state, and I just 
don’t know if that would 
be— 

Senator 
Romano 

12:34 Sure. 

Counsel 12:34 . . . relevant. 

Senator 
Romano 

12:45 Sure. Okay. But in this 
state, I mean, at least as far 
as I know, and I’d be 
interested to see if any of 
our speakers can speak to it. 
You know, I, I would, I 
would almost presume that 
the physical exam that 
you’re required to undergo 
would confirm whether you 
were a male or female, but 
I, I could be wrong. But, uh, 
thank you counsel, good job. 
I’ll at the appropriate time, 
uh, Madam Chair. 

Chairwoman 
Rucker 

13:07 Uh, sure. At the 
appropriate time. Are there 
any other questions to 
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Counsel? It looks like the 
appropriate time is now. 
Senator, um, from 
Harrison, uh, do you have 
someone you’d like to s- call 
forward? 

Senator 
Romano 

13:25 You know, based on, on 
your— 

Chairwoman 
Rucker 

13:26 List? 

Senator 
Romano 

13:27 . . . sheet, I really don’t have 
anybody. I, I would ask 
anybody that could speak 
to, um, whether or not, uh, 
there was sufficient, um, 
examination that the school 
board, that if somebody did 
not have a birth certificate 
so reflecting their gender, 
that through the routine 
examination of every 
athlete would be able to 
cover that. Is there anybody 
that’s— 

Chairwoman 
Rucker 

13:50 Mm-hmm (affirmative). 
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Senator 
Romano 

13:51 . . . willing to speak to that 
issue? 

Chairwoman 
Rucker 

13:51 Pretty specific question 
there. (laughs) 

Senator 
Romano 

13:51 What’s that? 

Chairwoman 
Rucker 

13:55 Pretty specific question 
there. 

Senator 
Romano 

13:57 Well, it’s, it’s my pretty 
specific concern. [6] 

Chairwoman 
Rucker  

13:59 Um, I, I know, um, we have 
some, oh, a couple of 
volunteers. Okay. Um, 
sorry, I do not know your 
names. Um, is one of you a 
doctor? Okay. Could you 
please unmute yourself? 

Dr. Sydney 
McElroy  

14:17 I am a family doctor. 

Chairwoman 
Rucker  

14:19 Oh, okay. Um, well, so may, 
can you, we’ll start with you 
ma’am, what is your name? 

Dr. Sydney 
McElroy  

14:28 Hi, I’m Dr. Sydney 
McElroy. I’m a family 
physician with Marshall 
Health in Huntington. 
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Chairwoman 
Rucker  

14:34 Okay, thank you. 

Dr. Sydney 
McElroy  

14:34 And- 

Chairwoman 
Rucker  

14:34 Thank you for- 

Dr. Sydney 
McElroy  

14:34 Yes. 

Chairwoman 
Rucker  

14:37  . . . identifying yourself. 
Um, do you mind raising 
your right hand? We swear 
in all of our testimonies 
here. 

Dr. Sydney 
McElroy  

14:42 Sure. 

Chairwoman 
Rucker  

14:42 Please raise your right 
hand. Do you promise to tell 
the truth, the whole truth 
and nothing but the truth so 
help you God? 

Dr. Sydney 
McElroy  

14:48 I do. 

Chairwoman 
Rucker  

14:49 Thank you so much for 
joining us. Um, Senator 
from Harrison. 

Senator 
Romano  

14:53 Thank you. Thank you 
Doctor for volunteering 
here. And, and Doctor, 
what, what I’m trying to 
determine, I don’t know if, if 
you probably haven’t had a 
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chance to see these two bills 
we’re discussing. One bill 
places, and I’m going to use 
the word burden, the 
burden on the school system 
to confirm the biological 
gender of the child, either 
through a birth certificate, 
and again, the other way 
that I always thought was 
relevant was the routine 
physical exam that every 
athlete’s given before they 
participate. And the second 
bill, which essentially allows 
anybody to challenge [7] the 
biological gender of a child 
playing sports. I, I 
wondered if, can you speak 
to that? 

Dr. Sydney 
McElroy  

15:34 Sure. I, I have done 
hundreds of sports 
physicals in my career as a 
family physician, and I can 
tell you that while I’m 
imagining what you 
referenced earlier in a pre-
participation sports 
physical, um, that you went 
through being a, sort of an 
examination of your 
genitalia. I, I, that was 
probably a check for an 
inguinal hernia, which has 
been part of sports 
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physicals for some time, 
although more recent 
evidence has actually called 
into question if we even 
need to do that. But if we’re 
talking about a cisgendered 
female or the, a patient that 
has a vagina, uh, a labia, we 
would not examine that as 
part of a pre-participation 
sports physical, that’s not 
part of the routine 
examination. Um, and the 
original language of the bill 
that I found very 
concerning that it did not 
just say external 
reproductive anatomy, it 
said internal and external 
reproductive anatomy.  

In order to prove internal 
reproductive anatomy for 
someone with a uterus and 
ovaries, we would have to at 
the very least place the 
patient in the lithotomy 
position, which is when we 
have them in stirrups, 
you’ve probably seen that, if 
someone’s giving birth in a 
movie or something. Place 
her in stirrups and do a 
speculum exam, so use a, a 
device to widen the vaginal 
canal and see the bottom of 
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the uterus, the cervix. And if 
you couldn’t do that, then 
the next option would be 
some sort of radiological 
exam, whether that be a 
trans vaginal ultrasound 
where we insert a probe into 
the vagina or a CAT scan or 
an MRI which would expose 
them to radiation. So no, 
that, it would not be part of 
a standard pre-participation 
sports physical, or I should 
say, frankly, any physical 
exam that a child would 
undergo as part, I mean, 
young girls do not have 
pelvic exams done just so we 
can look for a uterus, that 
would be malpractice if we 
did that. 

Senator 
Romano  

17:29 I can’t- 

Dr. Sydney 
McElroy  

17:29 This would not be a 
standard exam. 

Senator 
Romano  

17:31 I can’t imagine it would 
have to go that in depth, but 
that’s, me, believe me, I’m 
trying to, what, what I want 
to avoid is, I mean, tell me 
this, and, and you’re family 
physician. [8] 
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Dr. Sydney 
McElroy  

17:31 Yes. 

Senator 
Romano  

17:40 What psychological effect 
do you think it would have 
on a young teenage boy or a 
young teenage girl to get 
singled out publicly as 
somebody who was, you 
know, playing a sport for 
which they’re, um, they’ve 
crossed over from a gender 
perspective. I mean, what, 
can you tell me as a 
physician, what, what effect 
do you think that would 
have on them 
psychologically to have that 
kind of, of scrutiny placed 
upon them in their school 
and in their community? 

Dr. Sydney 
McElroy  

18:09 Well, I think that if, if, are 
you referencing the 
psychological effect of a 
transgender athlete being 
harassed or, or called out by 
members of the 
community? 

Senator 
Romano  

18:19 You know, you know, 
actually I’m not. 

Dr. Sydney 
McElroy  

18:21 Is that what you’re asking 
me? 
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Senator 
Romano  

18:22 I’m, I’m thinking back 
through my school years, 
and I’m thinking back to, 
uh, girls that might’ve been, 
um, you know, um, you 
know, built more masculine 
in nature than, than other 
girls and, and they were 
good athletes. And, and, you 
know, I’m, I’m wondering, 
and they’re females. I mean, 
there was, at least when I 
grew up, there was never 
any doubt they were 
females, but I’m wondering 
what would happen if, if 
they were challenged 
because somebody felt 
aggrieved. You know, I w- I 
wonder if their- 

Dr. Sydney 
McElroy  

18:50 Sure. 

Senator 
Romano  

18:51  . . . if their gender was 
challenged, what effect do 
you think that would have 
on them psychologically? 

Dr. Sydney 
McElroy  

18:55 Uh, I, I think, I think that 
what you’re referencing is 
exactly a lot of the problem 
with this. I think that there 
are so many variations in 
body type and size and all of 
those things, especially 
throughout the middle 
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school, high school years, 
that to unnecessarily call 
attention to those 
differences, whether the 
student is transgender or 
cisgender as in the example 
your giving, would 
absolutely be embarrassing, 
uh, humiliating, would put 
that student through a, a 
terrible time. I mean, yes, 
that could be 
psychologically, and, and 
especially when you’re 
talking about transgender 
students, these are kids that 
already 50% of them are 
going to [9] attempt suicide 
in their life. So they’re 
already under undue stress 
and pressure.  

Um, you know, they’re six 
times more likely to have 
anxiety and depression. 
They are 84% of them are, 
are, you know, afraid of 
attending school because 
they feel unsafe there. So, 
yeah, I think that that’s the 
whole problem is we’re 
trying to define something, 
um, that could cause great 
harm instead of just 
allowing for natural 
differences between kids to 
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let them all play, let them 
enjoy the benefits of sports. 
I think what you’re 
speaking to is the, the 
problem with the bill in 
either form- 

Senator 
Romano  

20:06  And, and just to be clear- 

Dr. Sydney 
McElroy  

20:06  . . . it’s damaging. 

Senator 
Romano  

20:07  I’m sorry. Go ahead doctor.

Dr. Sydney 
McElroy  

20:09  It, it could be damaging to 
children either way. It could 
be absolutely 
psychologically damaging 
to children. 

Senator 
Romano  

20:14  And, and we’re talking to, I 
mean, I’m not even getting 
to the transgender kids who 
already have tremendous 
psychological issues they’re 
dealing with. I’m just 
talking about, you know, a 
young girl who, who maybe 
grew up a little faster than 
everybody else, maybe she’s 
a little bigger than 
everybody else. I went to 
school with them. They 
were, you know, a couple of 
females in my classes I was 
afraid of, but, but they were 
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females. But it would have 
been nothing to challenge 
their sexual, their gender, 
you know, if I wanted to, to 
challenge them because 
they were, you know, the 
star of the basketball team, 
or they were the, you know, 
the, the star of the soccer 
team, it would be nothing, 
and, and that would be 
devastating to a child that 
wasn’t even having trans- 
transgender issues, that 
would just be a regular 
child, right? 

Dr. Sydney 
McElroy  

20:55  Yes. Yes. I agree. 

Senator 
Romano  

20:56  Well, let me see if anybody 
else has any other questions 
for you doctor. Thank you 
for coming on today. 

Dr. Sydney 
McElroy  

21:01  Oh, no problem. Thank you. 
[10] 

Chairwoman 
Rucker  

21:03  Thank you. Are there any 
other questions for our 
guest? It looks like not. 
Thank you so much for 
volunteering to come on 
today. And I know there 
was, uh, another light on, I 
believe, it, um, sir, could you 
identify yourself before the 
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committee? Yes, sir. We, we 
can’t hear you. Can you 
unmute yourself? Hmm. 
Sorry. We still hear no 
sound. Okay, let me look. 
Um, I, I don’t know whether 
that was, um, Dr. Gilbert 
Goliath. I’m sorry, there is 
no sound at all. 

Dr. Gilbert 
Goliath  

22:18  Yes, um, I, sir, we can’t 
hear you. I don’t know if you 
could try to work out your 
issue and we’ll try to 
recognize you in a couple of 
minutes. Thank you. 

Chairwoman 
Rucker  

22:18  Okay. 

Dr. Gilbert 
Goliath  

22:20  Oh, there you are. 

Chairwoman 
Rucker  

22:21  Uh, you got me? 

Dr. Gilbert 
Goliath  

22:23  We can hear you now. 

Chairwoman 
Rucker  

22:29  Okay, great. Yeah, no, I 
concur with what Dr. 
McElroy said, uh, the 
psychological issues. 

Dr. Gilbert 
Goliath  

22:30  Sir, sir, hold on. 

Chairwoman 
Rucker  

22:31  Oh, I’m sorry. 
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Dr. Gilbert 
Goliath  

22:33  Please identify yourself for 
the committee. 

Chairwoman 
Rucker  

22:37  Oh, my, my name is Gilbert 
Goliath. I’m a pediatrician. 

Dr. Gilbert 
Goliath  

22:45  Okay. Thank you. Would 
you please raise your right 
hand? Do you promise to 
tell the truth, the whole 
truth and nothing but the 
truth so help you God? 

Chairwoman 
Rucker  

22:46  Yes, I do. 

Dr. Gilbert 
Goliath  

22:50  Thank you so much. So now 
you may please go ahead 
and give us your thoughts. 

Dr. Gilbert 
Goliath  

22:50  Okay. Sorry about that. So 
yes, I concur with what Dr. 
McElroy said about the 
psychological issues that 
these, uh, young people 
would go through if they 
were in a situation where 
the gender was questioned. 
And back to as far as the 
physical exam is, she was 
exactly right about, we don’t 
do an intensive physical 
exam during this pre- uh, 
sports [11] participation, 
because with the males it’s 
very easy to determine the 
sex, but a little bit more 
difficult for female, which 
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we don’t look at that part of 
the body, to the genitalia of 
the female, we look at the 
external vagina, but that’s 
about the extent of it. So, as 
she also mentioned about 
having radiological studies 
that would need to be 
performed to prove the 
gender identity of that 
young person, uh, that’s 
involved in this, if they plan 
on participating in a sport. 

Chairwoman 
Rucker  

23:43  Okay. Thank you. Um, I 
believe that the Senator 
from Harrison might want 
to ask you a few questions if 
that’s okay. Senator- 

Dr. Gilbert 
Goliath  

23:43  Sure. 

Chairwoman 
Rucker  

23:51  . . . Senator from Harrison. 

Senator 
Romano  

23:53  Thank you. Thank you 
Madam Chair. Um, and I’m 
sorry, could you identify 
yourself for me again? I 
apologize. 

Dr. Gilbert 
Goliath  

23:58  Uh, Dr. Gilbert Goliath, 
pediatrician. 

Senator 
Romano  

24:01  Uh, thank you doctor, and 
thank you for being here. 
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Where, where are you 
located? 

Dr. Gilbert 
Goliath  

24:05  In Char- South Charleston, 
West Virginia. 

Senator 
Romano  

24:07  Okay. My, my sister-in-
law’s a pediatrician, so I 
know you guys all hang 
together, but, uh, um, I, I’m 
really concerned, and, and I 
want you to speak to this, 
there’s two bills before us. 
The one that came over 
from the House, which 
simply says that the board 
of education will, you know, 
confirm the gender through 
a birth certificate, and if 
there’s not a birth 
certificate, take other steps 
necessary. The one that 
we’re considering that we 
call a, uh, committee 
substitute or a strike and 
insert, um, allows anybody 
to challenge the gender of a 
student who’s, uh, playing in 
a single-sex sport.  

In other words, if you’re a 
girls basketball team and 
you got somebody on that 
team that’s doing really 
well, but they, you know, 
might be, you know, 
reasonably questioned, 
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anybody could bring a suit 
and challenge the gender of 
that child. Can, as a 
pediatrician, can, can you 
speak to what we’re doing to 
our children by, um, 
allowing them to be subject 
to such a challenge, uh, 
really from, you know, [12]
supposedly anybody it’s 
aggrieved, which really 
means anybody could bring 
that type of action to try to 
challenge that child’s 
gender. What would that do 
to that child’s, um, 
psychological wellbeing? 

Dr. Gilbert 
Goliath  

25:22  It can be psychologically 
devastating, uh, and that 
leads into many of the 
aspects, uh, leading with 
depression, anxiety, and 
just other mental health 
issues, because it’s, being in 
this state, it’s a small 
community and everyone 
knows everything, and that 
can lead to the, uh, young 
person being ostracized not 
only from community, but 
even family members. So I 
think it takes a heavy, 
psychological toll on the 
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individual that has gone 
through the situation. 

Senator 
Romano  

25:52 And, and would children 
subjected to that kind of, uh, 
scrutiny and distress, 
would, would they be, uh, 
more likely to have 
psychological issues and, 
and, you know, possibly 
leading to, you know, uh, 
um, depression and other, 
you know, psychological 
maladies, maybe even 
suicide? 

Dr. Gilbert 
Goliath  

26:11 Oh, of course, even kids who 
are not participating in 
sports, if they have their 
gender identity questioned, 
that itself without even 
being in part, in the sports, 
it, it hampers a child’s 
psychological, uh, whole, uh, 
approach. 

Senator 
Romano  

26:25  And, and, and doctor, if we 
had, if we had a choice, I, I 
hate, you know, one of these 
bill is going to pass. You 
know, I don’t, 
unfortunately, I, I don’t 
have the, the power to, to, 
we’ve never had a case of, I 
think a, a, the wrong gender 
playing the wrong sport, but 
we’re going to pass this bill 
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today, I think. Um, but if, if 
you had a choice between a 
bill where it was left to the, 
to the schools to confirm the 
gender of a child playing in 
a single, uh, gender sport, 
or you allow the public at 
large to be able to challenge 
the gender of a child, uh, 
which one would you 
choose? 

Dr. Gilbert 
Goliath  

27:03  Well, the one thing is that 
you would have to want to 
anatomically identify the 
gender of the child to make 
the correct decision. So 
that’s hard to, if, how would 
the general public be able to 
do that as opposed to the 
school, but either, with 
either one you would still 
need some type of 
examination- 

Senator 
Romano  

27:19  The schools are going to 
look to- [13] 

Dr. Gilbert 
Goliath  

27:21  [inaudible 00:27:21] 

Senator 
Romano  

27:21  Yeah. The schools are 
going to look to birth 
certificates, and it really 
doesn’t say what happens if 
there’s any doubt beyond 
that. But the, the other bill 
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allows the public to 
challenge it if they’re 
aggrieved in any way by 
the, the child who they 
suspect is not of the correct 
gender. 

Dr. Gilbert 
Goliath  

27:37  Then you would have to go 
with the birth certificate at 
the present time. 

Senator 
Romano  

27:41  Yeah. And, and that’s what 
the first bill does with the 
school, but the second one 
allows a, a court suit to be 
filed, a public court suit that 
would name the child, I 
presume, so. 

Dr. Gilbert 
Goliath  

27:41  Right. 

Senator 
Romano  

27:50  So all right doctor. Well, 
thank you. 

Dr. Gilbert 
Goliath  

27:55  All right. You’re welcome. 

Chairwoman 
Rucker  

28:00  Thank you. Um, the 
Senator from Boone. 

Senator 
Stollings  

28:01  Thank you Madam 
Chairman. Uh, Dr. Goliath, 
uh, we’ve shared a lot of 
patients over the years, uh, 
it’s, it’s good to see you. 
(laughs) 
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Dr. Gilbert 
Goliath  

28:08  Good to see you. 

Senator 
Stollings  

28:10  Uh, again, we’ve talked 
about the mental health, 
and then in some cases also 
there’s hormonal regulation 
in some of these, uh, 
children. These hormonal 
regulations are not 
necessarily safe, is that 
correct or? 

Dr. Gilbert 
Goliath  

28:27  Yes, that’s right. 

Senator 
Stollings  

28:29  Do you, are you aware of 
just how big an issue this is 
in West Virginia, uh? 

Dr. Gilbert 
Goliath  

28:36  I have personally not had 
any patients myself that 
have undergone through 
this situation, but I have 
been reading a lot about, in 
other places that they’ve 
been dealing with this. 

Senator 
Stollings  

28:51  And again, are you, are you, 
do you think you’re, and the, 
uh, other physician, do you 
think you are in a, uh, in the 
[14] majority or the 
minority of the way, uh, 
healthcare providers, uh, 
think about this issue? 
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Dr. Gilbert 
Goliath  

29:06  I would tend to believe I’m 
in the majority. 

Senator 
Stollings  

29:10  Yeah. And do you know of 
any, any associations that 
have come out either for or 
against this as far as a 
medical, uh, associations? 

Dr. Gilbert 
Goliath  

29:21  Well, as far as guidelines, of 
course, American Academy 
of Pediatrics they said we 
should support transgender 
individuals in all aspects of, 
uh, medical health and 
wellbeing, even in the area 
of sports. Uh, but that’s not 
a guideline, that’s just their 
opinion. Uh, I know 
personally people in both 
sides that feel that male is 
male when it comes to 
interacting with females 
because of the, just the 
difference in the body 
characteristics, the, uh, 
metabolism, the bone 
structure and the body 
mass. So that makes the 
difference regardless of 
what the transgender 
person feels they are. 

Senator 
Stollings  

30:00  Okay. Thank you. Thank 
you, Madam Chairman. 
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Chairwoman 
Rucker  

30:03  Thank you Senator. Um, 
senior Senator from the 
floor. 

Senator Tarr 30:06  Thank you Madam Chair. 
Uh, can I have a question to 
counsel please? 

Chairwoman 
Rucker  

30:10  Okay. Um, one second. Are 
there any other questions 
for Dr. Goliath? Thank you. 
Um, okay. Thank you so 
much doctor, we really 
appreciate you being 
available for the committee. 

Dr. Gilbert 
Goliath  

30:25  Thank you. 

Chairwoman 
Rucker  

30:29  Go ahead senior Senator 
from the floor. 

Senator Tarr 30:31  Thank you Madam Chair. 
Counsel, in the section that 
lands on cause of action I 
think that some of the, that, 
uh, senators having con- 
some concern over the 
physicians. There’s two 
parts to that, um, one says 
any individual, and then 
after that, number two, it’s 
line 58, it says, any school 
that suffers any direct or 
indirect harm as a result of 
violation of this section. And 
so if, um, would you 
anticipate that if, if any 
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individual I can see where if, 
if somebody is, um, uh, an 
aggrieved parent and 
they’re [15] pushing 
because their child lost and 
maybe it’s by, you know, a 
millisecond on a race, as 
opposed to somebody’s lap 
somebody, you know, that’s 
just has, obviously, obvious 
physical differences.  

Um, and then on the second 
part it says, any school that 
suffers. So any school I 
imagine would be a much 
more tempered approach 
because I can’t see a school 
that would want to risk 
harming any child, whereas 
an angry parent I could see 
possibly just, I used to 
coach, uh, tee-ball and little 
league baseball and that 
kind of stuff. So I know 
there’s parents that will rip 
your head off, or call a strike 
wrong. Um, the, what my 
question is, is that on the, 
any individual piece of that, 
is there a way that, that we 
can change that to protect 
the child for one, or does 
the, any school part, uh, 
protect that child enough 
from, from having an 
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accusation that would be 
false and just, um, 
something that is, um, 
adversarial? 

Counsel  32:09  I think maybe for the, any 
individual, you could 
probably use language that 
specifies that it is a student 
athlete, um, that was 
directly impacted. Um, I 
don’t know if just relying on 
schools, um, would be 
sufficient. 

Senator Tarr 32:31  So my concern is not, and I 
think I know where the 
conversations going about, 
you know, if, if we’re going 
to take out, um, a cause of 
action piece. But my 
concern is, you know, I’ve, 
I’ve got to read a few emails 
of some of the females 
where states that do have 
this problem now going on, 
where we have males that 
are participating in female 
sports, and there’s some 
real harm and real reason to 
be aggrieved by these 
individuals. And so taking 
out the, I assume this is the 
teeth of the bill, it’s the only 
place I see any teeth. So if 
we, if, if that is, that whole 
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section were to be removed, 
is there anything that other 
than just saying, hey, we 
hope you don’t do this, that 
this bill accomplishes? 

Counsel  33:12  It would basically leave it 
as status quo if you don’t 
provide a, a cause of action. 

Senator Tarr 33:17  Okay. Thank you. 

Chairwoman 
Rucker  

33:21  Thank you Senator. Um, 
Senator from Wetzel do you 
have questions for counsel? 
[16] 

Senator 
Clements  

33:25  No. Uh, I think I’ve just 
basically got it answered, 
but it says any individual 
aggrieved, does that, would 
that prevent or allow just 
any fan in the stands to file 
an action? 

Counsel  33:41  My interpretation would be 
that it’s an individual that’s 
directly aggrieved by a 
violation, and directly 
meaning that, it is your 
interest that this bill 
intends to protect, and here 
it’s clear that the interest is 
biological females. 

Senator 
Clements  

33:57  Well, I’m aggrieved ‘cause 
my team lost. 
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Counsel  34:01  Well, then you might fall 
under the school, um, 
provision. 

Senator 
Clements  

34:06  Okay. That’s, I’m just 
curious, it’s not doesn’t open 
it up to just anybody to 
come in then and file some 
type of action? 

Counsel  34:13  No. 

Senator 
Clements  

34:13  Okay. Thank you. 

Chairwoman 
Rucker  

34:17  Thank you. Um, Senator 
Romano, questions for 
counsel? 

Senator 
Clements  

34:23  Madam Chair. Counsel, 
did, did we look at the 
WVSSAC’s policy with 
regard to challenges such as 
we’re contemplating in this 
bill? 

Counsel  34:34  I did talk to someone from 
WVSSAC and- 

Senator 
Clements  

34:38  But did you look at the 
policy? 

Counsel  34:39  Yes. 

Senator 
Clements  

34:39  Okay. 

Counsel  34:41  So the policy is basically 
just, you wait until there is 
a, an issue, from my 
understanding when also 
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talking to the WVSSAC 
about their policy. 

Senator 
Clements  

34:52  Well, to me this policy 
achieves what I think we 
were looking for, um, you 
know, that the school makes 
a determination of the high 
school student’s eligibility 
including gender, and then 
it says, any member school 
may appeal the eligibility of 
a changed gender student 
on the grounds of a 
student’s participation in 
interscholastic athletics 
would adversely affect 
competitive equity or safety 
of teammates or opposing 
players, such an appeals 
[17] heard by the WVSSAC 
board of directors, which is 
principals.  

The identity of the student 
shall remain confidential in 
all discussions, 
documentation shall remain 
confidential. And the, and, 
and then it goes on with 
some other factors to be 
considered. I mean, it’s, it’s 
more of an equity 
determination, and maybe 
that’s not what the intent of 
this bill is, but I think those 
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first two paragraphs, you 
know, if, if we insist on 
having this, uh, this, um, 
comp sub or strike and 
insert that, you know, we, 
we allow this to remain in 
the schools and remain 
confidential, that would at 
least protect children from, 
from unwarranted 
accusations that are going 
to destroy their lives. It, 
was that considered at all by 
the, by the committee in, in 
creating this sub committee 
substitute? 

Counsel  36:06  Yes. And I think that’s 
actually kind of why this bill 
changed from the first bill, 
because it seemed more 
likely that a student would 
be subjected to an invasive 
physical examination just 
because there might be 
more students who don’t 
have birth certificates or 
students from c- you know, 
from other states coming in 
that don’t have a birth 
certificate. Um, it just 
seemed more likely that a 
student would have to end 
up going to a doctor just to 
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get clearance to play a 
sport. 

Senator 
Clements  

36:37  Well, but, but- 

Counsel  36:38  This allows everyone- 

Senator 
Clements  

36:39  . . . if we- 

Counsel  36:40  . . . to compete right now, 
and basically in a way 
affirms the WVSSAC 
policy, um, and doesn’t 
really, uh, change the status 
quo, except that it expressly 
provides a, a cause of action 
for [crosstalk 00:36:54] 

Senator 
Clements  

36:55  Let me ask you a question. 
I’m just asking you 
individually, and you don’t 
have to answer if you’re 
uncomfortable. But what 
would you rather do to be 
one of a class that because 
you don’t have a birth 
certificate that you get a 
physical examination like 
every other kid does, or 
because somebody singled 
you out because they saw 
you play a great game last 
week and your hair’s a little 
shorter, your shoulders are 
a little broadened, they 
accuse you [18] of being a, a 
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boy, and therefore you’re 
publicly exposed as, you 
know, someone whose 
gender is being challenged 
publicly. What would you 
prefer? 

Counsel  37:27  I don’t think my preference 
is relevant. (laughs) 

Senator 
Clements  

37:29  Well, that’s a good an- I 
guess that’s a palsy 
question, but I mean, you 
know, I, I mean, I just, I just 
see it to be vastly different 
in, in a public exposure, a 
public outing of, of 
somebody who, who’s 
probably a girl and is going 
to get, you know, just, I’m 
really shocked that we want 
to do this. I really am. 
Thank you. 

Chairwoman 
Rucker  

37:53  Um, Senator from Mason. 

Senator 
Grady  

37:98  Um, so I’m listening to my, 
um, colleague from 
Harrison. Um, I have some 
of the same concerns when 
it comes to that, is the, the, 
the last thing we want to do 
is to, um, embarrass or 
single out, you know, a 
young lady. Um, and, and 
so, you know, looking at the 
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cause of action, my question 
just is, if we take out where 
it says any individual 
aggrieved by a violation, 
um, what if it was, if the 
school, so we’re talking 
about SSAC, we’re talking 
about NCAA, we’re talking 
about playing for a school. 
So the school that that 
student plays for, if they 
could, um, you know, if they 
could seek, let’s see, if they 
would allege a violation, um, 
with another school board. 

Counsel  38:46  Mm-hmm (affirmative). 

Senator 
Grady  

38:46  In your legal opinion, would 
that keep it more discreet 
and more not public, 
meaning, it wouldn’t release 
the name of the, the 
individual athlete and it 
would just be between 
school boards, um, because 
that’s the main concern is 
not releasing the name of 
these students. Um, and, 
you know, would that take 
care of that problem if, if it 
was from school to school 
or, in your opinion? 

Counsel  39:14  I think it would definitely 
address that problem a little 
bit or mitigate that issue. 
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Um, I don’t know if there’s 
any other lawyers in the 
room, but I’m not sure if 
necessarily a, an underage 
child needs to have their 
name on a lawsuit. Um, I 
don’t know if they can be 
identified as Jane Doe in a 
lawsuit instead of their 
name. That might be 
relevant. Um. [19] 

Senator 
Grady  

39:41  Okay. Um, so, uh, I’ll see if 
anybody else has any other 
questions and I’ll think on 
this for a few. Thank you so 
much. 

Chairwoman 
Rucker  

39:50  Thank you. Senator, uh, 
from Brooke. Sorry. Um, 
you guys have switched 
seats. Senator from 
Morgan. 

Senator 
Trump  

40:01  Thank you Madam 
Chairman. I, I can weigh in 
a little bit on this because I 
know that when, uh, it’s 
probably about the last 20 
or 25 years, uh, our 
Supreme Court has adopted 
a practice of whenever a 
case involves, uh, a minor 
child as a party, uh, and in 
cases where even, uh, the 
parties are the adults, but it 
relates to a private matter 
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involving minor children, 
they’ve adopted a practice 
of using first and last initials 
to identify the litigants. So 
you see cases like, uh, AB 
versus JM, uh, reported all 
the time. Those are sort of 
how they report divorce 
cases now, and the appeals, 
the appeal decisions in cases 
where children are removed 
in a, an abuse or neglect 
situation from their parents’ 
home, the cases are in re, 
the children of, you know, 
AB and JM and that sort of 
thing. 

Chairwoman 
Rucker  

41:06  Thank you very much, um, 
appreciate that. Um, 
Senator from Brooke. 

Senator 
Weld  

41:11  Madam Chair, uh, Counsel, 
I’m going to go to 
subsection D. So, saying 
that a government entity, 
any licensing or accredited, 
accrediting organization, or 
any athletic association or 
organization shall not 
entertain a complaint, open 
an investigation, or take 
other adverse action against 
the county board of 
education for maintaining 
separate athletics. This is, 
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uh, we might have, I think 
there’s an issue in drafting 
here, and I’ll, I’ll walk you 
through it. 

Counsel  41:48  Okay. 

Senator 
Weld  

41:49  So first being that, if you go 
up to page two and c(1), this 
includes higher education, 
so the NCAA, NAIA, and 
JCAA. You come down to, 
now let’s go back to sub D 
on line 51 it says, “or take 
any other adverse action 
against the county board of 
education.” So was that, was 
that subsection meant to 
only pertain to junior high 
and, and, and, uh, high 
schools? 

Counsel  42:42  No, I don’t believe so. I 
think because we are 
dealing with a situation 
which we’re asking both 
secondary [20] public 
schools and, uh, public 
higher education to comply 
with this, I think you would 
want to be able to protect 
public higher education 
from, um, any complaints 
for complying with this law. 

Senator 
Weld  

43:01  So, so if we, even if, if that 
were changed then to 
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reflect in addition to the 
county board of education 
to, and I don’t know what 
proper term we would use. 
But, so if, if, if middle school 
and, and high school is, uh, 
you know, the, the athletic 
association or conference 
overseeing them is, how do 
we have, how would we have 
jurisdiction over telling the 
NCAA that they can’t open 
an investigation, or that 
they can’t take adverse 
action against a, a school? 

Counsel  43:53  I, I think because we’re 
dealing specifically with a 
state law that applies to 
state institutions. 

Senator 
Weld  

44:01  But do we have any 
jurisdiction at all to tell the 
NCAA you can’t open an 
investigation against a 
school, or take any adverse 
action against a school? I 
mean, what, what 
jurisdiction would we have 
a- a- against them that they 
can’t, that they can’t open 
an investigation per se? And 
I see that, you know, on the 
state level, if, if, if it’s a high 
school in West Virginia, we 
have the WVSSAC, or, I 

307



mean, it’s, it’s a different 
scenario, but. . . 

Counsel  44:46  It is a bit ambiguous, and so 
now I’m thinking whether 
this is meant to protect, 
protect against, you know, 
another government 
agency, or, um, anything 
that is related to the 
government from bringing 
an action against a school 
for doing this, and not 
necessarily a wholly private 
organization that’s 
unrelated to government 
activity. 

Senator 
Weld  

45:21  Okay. Thank you. Thank 
you, Madam Chair. 

Chairwoman 
Rucker  

45:25  Thank you. Um, senior 
Senator from 4th. 

Senator Tarr 45:28  Thank you Madam Chair. 
Counsel. Um, on line 59 on 
the bill, and this is just, 
‘cause, uh, maybe this is a 
legal term, um, just like to 
have it explained. “Private 
cause of action,” does, is 
private cause of action a, a 
certain type of cause of 
action, or is that just saying 
that the names are kept out, 
what does it mean by 
private? [21] 
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Counsel  45:47  It means that you as the 
citizen have, you have the 
right, this bill is creating a 
right for you, um, to, um, 
what’s the word? Pursue a 
civil remedy, I suppose. 

Senator Tarr 46:06  Okay. So it just indicates a 
citizen? 

Counsel  46:10  Yeah. 

Senator Tarr 46:10  ‘Cause that one’s under 
school. I’m just curious, or is 
it, or is it that it’s keeping 
stuff confidential? That’s 
what I’m trying to just 
determine between. 

Counsel  46:28  Hmm. 

Senator Tarr 46:29  It’s, it’s not a 
confidentiality thing? 

Counsel  46:30  No, it’s not. 

Senator Tarr 46:31  Okay. That’s what I wanted 
to know. Okay. That’s what, 
that’s, that’s, that clarifies it 
enough for me. Thank you. 

Chairwoman 
Rucker  

46:37  Thank you Senator. Um, 
Senator from Wood. 

Senator 
Wood  

46:40  Thank you Madam 
Chairman. Counsel, uh, I’m 
sure you did a lot of 
research of schools where, 
uh, or at least some 
research, schools where you 
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have males on, on girls 
teams, would you have, you 
have read about a lot of that, 
seen a lot of that, you have 
fair amount of knowledge. 
So at halftime when these 
girls go into the locker 
rooms and you have boys on 
the girls teams, do the, do 
the boys generally go with 
them, or do they go into a 
male locker room? 

Counsel  47:13  I’m not necessarily sure 
about, I’m just not really 
sure about that situation, 
um, just because this talks 
about a distinction and, you 
know, on the playing field 
and not in the locker rooms.

Senator 
Wood  

47:25  Did you read of any 
situations where the males 
went into the bathroom with 
the girls, the locker room 
with the girls? 

Counsel  47:34  Well, there is a Fourth 
Circuit case that would be 
binding on this jurisdiction 
where it wasn’t in a sports 
situation, but a biological 
female transitioning to 
male, so he identifies as 
male, um, with, wanted to 
use the males restroom, and 
basically the county board 
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told him not to, um, and the 
[22] court struck that down 
because they said that 
gender identity was not 
substantially related to your 
interest in protecting 
students’ privacy. Um, but 
in the sports context, it’s 
different because biological 
sex is substantially related 
to athletic outcomes and, 
um, and competitive sports 
and, um, contact sports. 

Senator 
Wood  

48:21  Okay. ‘Cause I have shared 
my memory, uh, just 
recently seeing a grown 
man on a girls basketball 
team. I don’t know, he’s 50, 
who identifies as a female 
sitting in the locker room 
with these girls, this bill 
would prevent something 
like that, right? I mean, if 
you have no males allowed 
onto a, a female team, they 
obviously logically couldn’t 
go- 

Counsel  48:48  Well- 

Senator 
Wood  

48:48  . . . into the locker room if 
they’re not on a team, right?

Counsel  48:51  I see what you’re saying, 
but this bill just speaks not 
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to the privacy issues and 
entering different lockers- 

Senator 
Wood  

48:57  But by- 

Counsel  48:58  . . . but just competing on 
the field. 

Senator 
Wood  

48:59  Right. 

Counsel  49:00  Um, and I don’t think that 
we could even speak to the 
bathroom situation because 
that is completely different 
as the Fourth Circuit 
determined. 

Senator 
Wood  

49:08  But if no boys are on the 
girls team, obviously they 
couldn’t go into the girl’s 
locker room, am I right? 

Counsel  49:14  If a biological male, um, 
identified as female and 
wanted to go into a female 
bathroom, under the Fourth 
Circuit, you could, that, that 
has to be allowed if there’s 
no, um, if that distinction 
doesn’t serve any privacy 
interest. In other words, if 
that as- if that individual 
could still go into the 
bathroom and privacy 
would be maintained 
because there are stalls in 
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there, because there’s 
barriers between the 
urinals, um, and that’s a 
completely different 
situation from competition 
on the field. 

Senator 
Wood  

49:48  Right. Okay. Thank you. 
Thank you Madam Chair. 
[23] 

Chairwoman 
Rucker  

49:52  Thank you. We are 
approaching, um, the end of 
our allotted time. So at this 
time I’m going to, um, 
consider a motion by the 
Vice Chair to recess and for 
us to come back 10 minutes 
after Health Committee 
tonight. Um, thank you all. 
And our guests who are on 
virtually, if you want to 
come back, um, we will send 
you another Team invite. 
Uh, Senator from Raleigh. 

Vice Chair  50:20  Thank you Madam Chair. I 
move that we recess until 10 
minutes after the Health 
Committee. 

Chairwoman 
Rucker  

50:29  Okay. It just went blank. 
Um, so the motion is to 
recess until, um, 10 minutes 
after floor session and, um, 
the committees and after 
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Health. All those in favor 
say, aye. 

Speakers  50:42  Aye. 

Chairwoman 
Rucker  

50:44  All those opposed say, no. 

Speakers  50:45  No. 

Chairwoman 
Rucker  

50:45  In the opinion of the chair, 
the ayes have it. Thank you.

(silence). 
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[1] West Virginia Senate Education Committee 
Discussion of H.B. 3293, pt. 2 

April 1, 2021 

Chairwoman 
Rucker  

00:10 (silence). 

Committee on Senate 
Education will come to 
order. We will return to the 
order of business, which was 
discussion of, um, House 
Bill 3293, the proposed, um, 
strike and insert 
amendment. 

Counsel, will you please 
explain changes that have 
been made, um, since we 
last met. 

Counsel  00:32 Yes, so we have a new 
proposed strike and insert 
amendment and it’s 
basically, it’s very similar to 
the last one except that it 
removes protection for 
educational institutions 
against adverse action, um, 
it adds clarifying language 
to the cause of action 
provision, um, and 
addresses privacy concerns, 
um, and then it also requires 
the promulgation of rules 
pursuant to this section. 
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Chairwoman 
Rucker  

01:05 Thank you, counsel. Are 
there any questions? Is 
there discussion? 
Amendments? 

I will recognize the Vice 
Chair Roberts for a motion. 

Vice Chair 
Roberts  

01:26  Madam Chair, I move 
adoption of the amendment 
explained by counsel. 

Chairwoman 
Rucker  

01:31  The question is to agree on 
the language on the 
amendment as explained by 
counsel. All those in favor 
say aye. 

Multiple  01:39 Aye.  

Chairwoman 
Rucker  

01:40 All those opposed say no. In 
the opinion of the chair, the 
ayes have it. I declare the 
motion adopted. I will 
recognize the Vice Chair 
Roberts for another motion. 

Vice Chair 
Roberts  

01:50 Chairwoman Rucker, I 
move that the committee 
substitute for House Bill 
3293 be reported to the full 
Senate with the 
recommendation that it be 
passed as amended. [2]

Chairwoman 
Rucker  

02:02 The question is on the 
motion that the committee 
substitute for House Bill 
3293 as amended be 
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reported to the full Senate 
with the recommendation 
that it be passed. All those 
in favor say aye. 

Multiple  02:13 Aye.

Chairwoman 
Rucker  

02:14  All those opposed say no. 

In the opinion of the chair, 
the ayes have it. Committee 
substitute for House Bill 
3293 as amended will be 
recorded. If there is no 
further business to come 
before the committee, I will 
ask the Vice Chair Roberts 
for a motion. 

Vice Chair 
Roberts  

02:14 I move we adjourn. 

Chairwoman 
Rucker  

02:29 The question is on 
adjournment. All those in 
favor say aye. 

Multiple  02:33  Aye. 

Chairwoman 
Rucker  

02:34  All those opposed say no.  

The ayes have it. Have a 
good evening. 

(silence). 
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[1] West Virginia Senate Discussion of H.B. 3293 

April 8, 2021 

Clerk Cassis 01:13:45  Engrossed Committee 
Substitute for House Bill 
3293 relating to single-sex 
participation in 
interscholastic athletic 
events, third reading of the 
bill. 

President 
Blair  

01:13:55  Question is on passage of 
the bill, Senator from 
Jefferson. 

Senator 
Rucker  

01:13:58  Thank you Mr. Chairman. 
House Bill 3293 as amended 
by Senate Education 
provides legislative findings 
regarding the state’s 
important government 
interest in ensuring equal 
athletic opportunity for 
biological females. It 
defines biological sex, 
female and male. It requires 
all public secondary schools 
and state institutions of 
higher education to 
designate teams according 
to biological sex. It 
prohibits biological males 
from competing on teams 
designated for biological 
females, where selection for 
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such team is based upon 
competitive skill or the 
activity involved in a contact 
sport. Provides a cause of 
action for students 
aggrieved and harmed by 
violation of this section and 
requires the promulgation 
of rules. Happy to answer 
any questions, I urge 
passage. 

President 
Blair  

01:14:49  Question is on passage of 
the bill, is there discussion? 
Senator from Harrison. 

Senator 
Romano  

01:14:55  Thank you Mr. President, 
will the Senator from 
Jefferson yield? 

President 
Blair  

01:14:57  Will the Senator yield? 
Senator yields. 

Senator 
Romano  

01:15:01  Thank you Senator. 
Senator, you know, I 
appreciate the changes that 
were made to the 
committee’s strike and 
insert, um, after we had 
some discussion, but I- I did 
want to kind of ask you a 
couple questions on what 
the result of that would be. 
An indiv- any individual and 
I-I think it says a student, 
doesn’t it? A minor student 
or their parent ‘cause the-
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the parent would have to 
the-the actual, um, 
challenge of a violation by 
somebody who may be 
chan- transgender, um, 
playing a sport. The-the 
challenge would come from 
a student, isn’t that correct? 
I mean a student would be 
allowed to challenge 
another player as to 
whether they’re playing in a 
s- a single-sex sport under 
the appropriate gender. [2] 

Senator 
Rucker  

01:16:01  I-I don’t believe that it 
specifies it has to be a 
student and I want to to 
point out that, um, the State 
Board of Education and the 
Higher Education Policy 
Commission would have to 
promulgate rules. There is 
under the cause of action, it 
does say that a student 
aggrieved by a violation of 
this section may bring an 
action, but I don’t think it 
specifies that a challenge 
has to be made by a student.

Senator 
Romano  

01:16:25 I’m going to read it, it says 
any student aggrieved by a 
violation of this section may 
bring an action against a 
county board of education 
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or state institution of higher 
education. 

Senator 
Rucker  

01:16:34 Yes, that-that’s if there’s a 
violation, um, for not 
following the state code, but 
I- were you referring to just 
challenging whether or not 
someone was of the right 
biological? 

Senator 
Romano  

01:16:47 Well let me be clear, my 
issue is that private 
individuals can bring an 
action. It says student, but 
that would have to come 
from a parent of a student I 
presume ‘cause most 
students in secondary 
education are minors and 
they would have to have an 
adult on their behalf 
represent them. 

Senator 
Rucker  

01:17:04 I-I assume that if they’re 
minors that their parents 
would have to do it on their 
behalf. 

Senator 
Romano  

01:17:09 And- and, you know, I- I- 
again, I appreciate the fact 
that you’ve tried to add 
some confidentiality to this 
by the student not being 
identified in the- in the 
pleading, but if- if a student 
would be challenged, that 
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student would have to be 
notified and, you know, 
some action taken to 
determine their gender, I 
presume, would that be 
accurate? 

Senator 
Rucker  

01:17:34  That would be accurate and 
that would probably be 
specified in the rules that 
are developed by the Board 
of Education and Higher 
Education Policy 
Commission. 

Senator 
Romano  

01:17:42  Well, I’m- I’m sticking with 
secondary education now 
‘cause I want to ask you, 
what effect do you think 
that would have on a 14, 15, 
16 year old girl that might 
be a tomboy, but a hell of an 
athlete and- and an 
opposing, uh, player or 
parent of an opposing 
player challenges them or 
somebody on the same team 
challenges them because 
she’s the star of the- of the- 
of the club and- and they 
want them all, they want 
that person off of the club. 
What- what psychological 
effect do you think that will 
have on that [3] child, on 
that poor girl or poor boy 
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that might be a little bit, you 
know, not, maybe not, you 
know, manly enough for 
somebody and they 
challenge their- their 
gender. 

Senator 
Rucker  

01:18:23  So, I want to to point out 
that, um, what we allow for 
in here is that a student who 
feels aggrieved by a 
violation can bring an action 
against a county board of 
education or a state 
institution, not against an 
individual. 

Senator 
Romano  

01:18:37  But- but it’s got to involve 
the individual. I mean, how- 
how’s the county board of 
education going to defend 
itself unless it has that 
individual pulled out, sent to 
a physician or some other 
reputable person to 
determine what their 
gender is? 

Senator 
Rucker  

01:18:52  Well, I’m- I’m not a lawyer, 
but if the State Board of 
Education and the Higher 
Education Policy 
Commission set rules for 
implementation and the 
county board of education 
or state institution does not 
follow those rules, then they 

323



won’t be able to defend 
themselves. But if they’re 
following the rules, I think 
they- they would be 
protected because they’re 
following the rules. 

Senator 
Romano  

01:19:13  But- but if that child is 
identified in any way, if that 
child is singled out, if 
nobody else knows but that 
child, what effect do you 
think that’s going to have on 
that child’s psychological 
wellbeing? 

Senator 
Rucker  

01:19:25  I don’t see where we’re 
singling out any particular 
student and what I do see is 
that we’re defending, um, 
women’s sports for women, 
for girls, and we’re giving 
an opportunity for our 
institutions to, um, have 
that as their policy, as we 
are told to do because of 
Title IX. 

Senator 
Romano  

01:19:47  Well, let me ask you this, 
was there any evidence that 
there had ever been any 
transgender student play 
for the, uh, single-sex team 
opposite what their 
biological birth record 
indicated? Did we have one 
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case in West Virginia that 
you know of? 

Senator 
Rucker  

01:20:05  Not that I know of. 

Senator 
Romano  

01:20:06  Okay, do- do you not see 
that- that what we’ve done 
here is open up the 
opportunity for unfair 
attacks against boys and 
girls who, if they’re a girl, 
they may be a little too 
tomboyish, if they’re a boy 
maybe they’re a little too [4] 
effeminate, but- but they 
were opening them up for 
attack from people who may 
want to embarrass them 
even without justification. 

Senator 
Rucker  

01:20:42  Thank you, um, so I just 
want to point out two things 
in response. Um, one is that 
the, um, court still would 
need to determine that 
there’s standing that, um, 
for that student who is 
making the allegation, um, 
so it’s not like it’s an 
automatic process. And 
second of all, I just want to 
point out that this bill is not 
about transgender 
individuals, it is about 
women and girls sports and 
our, um, our interest in 
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protecting sports for 
women and girls. And, uh, 
like again, I want to point 
out Title IX actually gives 
the state that responsibility.

Senator 
Romano  

01:21:24  Is it limited to just girls 
sports? I thought it applied 
to both sexes. Am I wrong 
about that? It appears to be 
for both sexes, Senator. 

Senator 
Rucker  

01:21:43  Yeah. 

Senator 
Romano  

01:21:44  Unless I’m missing 
something. 

Senator 
Rucker  

01:21:45  No, I’m sorry just one 
second ‘cause before I 
answer you I just want to 
make certain that my 
answer’s correct. 

Senator 
Romano  

01:21:50  That’s fine and it really 
doesn’t matter Senator, you 
don’t need to dwell on that, 
but if you can find it quickly, 
it’ll be helpful. 

Senator 
Rucker  

01:21:57  Sure, no problem. Okay, so 
in page 3, lines 40 to 42, 
athletic teams or sports 
designated for females, 
women or girls, shall not be 
open to students of the male 
sex or selection for such 
team is based upon 
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competitive skill or the 
activity involved as a 
contact sport. 

Senator 
Romano  

01:22:17  Thank you. 

Senator 
Rucker  

01:22:17  And currently I just want 
to point that, um, girls have 
been allowed to participate 
in sports for men, for boys, 
um, in certain 
circumstances and that is 
because they do not always 
have access to all of the 
different athletic 
opportunities. And that is 
exactly the reason for Title 
IX and exactly the reason 
for why we want to protect 
girls and women sports. [5] 

Senator 
Romano  

01:22:42  Sure, sure, I do too, I- I 
don’t- 

Senator 
Rucker  

01:22:43  It is usually- it is usually 
not a problem when it 
comes to girls wanting to 
participate- participate in 
men’s sports, but I just 
want to point out we’re 
trying to protect girls and 
women sports. 

Senator 
Romano  

01:22:54  And I do too and it makes it 
a little easier for this 
argument because now all 
we have to worry about is 
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the poor tomgirl who grows 
up and, you know, might 
look a little boyish, do you 
not think she is going to be 
open to attack by an 
opposing team or a 
teammate for- on the ba- 
basis of gender? Wrongly? I 
mean it could be wrongly, 
but- but if the school board 
has to defend itself, do you 
not think they’re going to 
have to- that- that little girl 
is not going to know that 
somebody challenged her, 
challenged her gender? 

Senator 
Rucker  

01:23:25  So I- I appreciate the 
hypothetical situation that 
could occur and as someone 
who used to be a tomboy 
and had this, you know, 
discussion earlier with my 
staff, um, as the only girl 
and having four brothers 
that I grew up with, I- I was 
an absolute tomboy, I did 
not like wearing skirts 
believe it or not and I was 
very much, um, into 
athletics and sports. I can 
tell you that it is still pretty 
obvious if you are- 

Senator 
Romano  

01:23:54  I’m sorry, they still what, I 
missed that. 
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Senator 
Rucker  

01:23:55  It is still pretty obvious if 
you are of the biological sex 
and the other issue I want 
to point out, it’s- the way 
that we wrote this bill and 
we did it very carefully, it is 
only if there is, you know, a 
concern. One of the reasons 
for why, um, it is in our 
interest to protect women’s 
and girls’ sports is because 
there is a very big physical 
difference and advantage 
for biological males. Um, 
there’s been, um, and I’m 
not going to be able to cite it 
off memory, but, you know, 
I was the captain of my 
cross-country team and I 
was really good. And, um, 
we would run together both 
the boys and the girls and 
even though I was the 
fastest girl on the girls’ 
team, the slowest boy on the 
boys’ team could still, um, 
beat me.  

So, I mean, that’s just one of 
many examples I could cite 
and there is an inherent 
interest that we have in the 
state to give girls an 
opportunity, to give women 
an opportunity. It makes a 
difference in their ability to 
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get scholarships, it [6] 
makes a difference in their 
developing of leadership 
and I will tell you that it was 
something that is, um, in- 
inherently of the interest of 
this state because we do 
believe in women and girls. 
There was a statistic that I 
saw somewhere that said 
that a high percentage of 
executives, women 
executives, CEOs were 
involved in athletics.  

So it just goes to show you 
that having those 
opportunities for women 
and girls is very important 
in order for us to right the 
many ways in which women 
have been disadvantaged. 

Senator 
Romano  

01:25:40  Well Senator, this isn’t 
about opportunity for girls 
to play without interference 
from boys ‘cause we’ve 
never had one of those 
cases. We’ve never had any 
boy try to play on a girls’ 
team. The- the question is, 
how would you have felt 
when you were a tomboy 
growing up if somebody had 
challenged your gender, 
what would that have done 

330



to your self-esteem, what 
would that have done to 
your psychological outlook 
because there’s nothing in 
this bill that says it has to be 
a serious concern, it just 
says that you have a cause 
of action if you’ve been 
aggrieved by a violation.  

So you’re going to get to file 
the case, you’re going to get 
to file it in court and sure it’s 
going to say, you know, 
Jane Doe versus MH, but 
that child for the school 
board to defend themself, 
they’re going to have to 
have that child examined. 
That child’s going to know 
that somebody challenged 
her gender. 

Senator 
Rucker  

01:26:30  I don’t think it’s going to 
necessarily have to be an 
examination and that is one 
of the reasons to have rules 
be established. It could be 
as simple as a birth 
certificate, it could be as 
simple as an affidavit signed 
by the physician, I- I don’t 
think we need to, you know, 
over complicate it and I’m 
certain- 
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Senator 
Romano  

01:26:46  Yeah, it may be- 

Senator 
Rucker  

01:26:46  . . . I’m certain that the 
HEBC and the Board of 
Education will choose the 
simplest method. 

Senator 
Romano  

01:26:50  It- it may be as simple as an 
affidavit, it may be as 
serious as a pelvic exam 
with a child’s feet up in 
stirrups being examined by 
an OBGYN. [7]  

Senator 
Rucker  

01:27:01  Well, it’s a really good 
thing that as the legislative 
body, we’re going to be able 
to see those rules when they 
get developed. 

Senator 
Romano  

01:27:06  Well, I- I- I’m concerned 
about it, the rules don’t have 
anything to do with the 
court challenge section. It 
does say that the, but- but 
you know that WVSSAC 
already has rules in place to 
prevent boys from being on 
women’s teams? 

Senator 
Rucker  

01:27:20  Actually they do not. Um, 
what we have and I’ve been 
grateful, um, that we’ve had 
a member that’s been able 
to get us all copies of it. So 
what this document is, is an 
internal policy for the board 
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of directors to have in case 
there were to be a question 
so that they would have 
something to guide their 
decision-making, but it is 
not a rule and they have not 
established any rules 
regarding transgender. 

Senator 
Romano  

01:27:46  You don’t- you don’t think 
an internal directive to the- 
to the board of directors is a 
rule that they’re going to 
follow? 

Senator 
Rucker  

01:27:50  No it’s not and it has not 
been voted on or approved 
by their members. 

Senator 
Romano  

01:27:54  Are you aware of any 
instance where there’s been 
a situation where there’s 
been a male on a female 
team in West Virginia? 

Senator 
Rucker  

01:28:01  Well, I already answered 
that, that I- I did not know 
of- of any West Virginia, but 
I have heard in other states.

Senator 
Romano  

01:28:07  I’m sorry then how do we 
know they’re not going to 
follow- 

Senator 
Rucker  

01:28:09  I always want to point out. 
I’m sorry. 
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Senator 
Romano  

01:28:10  How do you know they’re 
not going to follow their 
internal directives? 

President 
Blair  

01:28:13  Gentleman will state his 
point of order. 

Senator 
Trump  

01:28:17  Thank you Mr. President, 
I- I couldn’t hear, uh, the 
answer that was being 
given to the question, I 
think the, uh, questioner 
had moved on to a second 
question, I don’t think the 
Chairman had completed 
her answer. [8] 

Senator 
Romano  

01:28:31  Well, I apologize ch- Mr. 
President, I thought she 
completed it. 

President 
Blair  

01:28:34  The- the- the Gentleman’s, 
uh, po- the- the Gentleman’s 
point of order is well taken, 
questions will be asked and 
answers will be given. 

Senator 
Romano  

01:28:40  I apologize Senator, I 
thought you had finished. 
Go right ahead. 

Senator 
Rucker  

01:28:43  No problem, I just wanted 
to point out that one of the 
considerations about this 
internal policy, if you read 
it, and it was actually 
highlighted in the copy that 
we got today, you know, it 
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makes it in this internal 
policy that the school, the 
school, the individual 
school, we’re talking about 
our public schools, would 
have had the responsibility 
of dealing with this situation 
if it were to arise and it 
would definitely open them 
up for legal challenge. So, 
this is one of the reasons for 
why I think it’s important 
and we did pass a bill earlier 
that we have some say in 
these rules because we 
certainly do not want to put 
our public schools in a 
situation where they are 
going to be, um, sued. And 
I’m sorry, you may now, if I 
hope that’s okay and you 
may now ask your second, 
your other question. 

Senator 
Romano  

01:29:33  I- I think we got to the 
second question. Let me ask 
you then because this 
includes higher education 
too, doesn’t it? 

Senator 
Rucker  

01:29:40  Yes it does. 

Senator 
Romano  

01:29:40  That’s our colleges and 
universities around the 
state, correct? 
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Senator 
Rucker  

01:29:44  Yes, the public, yes. 

Senator 
Romano  

01:29:46  The NCAA has very, very, 
uh, detailed rules on the 
handling of a situation of a 
male- a male participating 
in female sports, don’t they?

Senator 
Rucker  

01:30:00  No, actually you’re- you’re 
not correct, um, and it’s 
something that I did talk 
about, um, or at least was 
brought up in the 
committee, I have their 
policy with me somewhere 
in here. Um, it is a guidance, 
um- 

Senator 
Romano  

01:30:15  It is a what? [9] 

Senator 
Rucker  

01:30:15  A guidance, they developed 
guidance for institutions 
who want to allow for 
transgender participation 
and it is a very, uh, they 
attempt to be specific and 
they give certain criteria if 
you’re going to allow a 
transgender male to 
participate in women 
sports. But it is not a rule 
and it not a policy. 

Senator 
Romano  

01:30:36  Are you aware of guidance 
not being followed by 
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higher education in West 
Virginia? 

Senator 
Rucker  

01:30:41  Not in West Virginia, but 
there are actually, um, 
many states that have, um, 
different, uh, policies and 
rules that are diverged from 
what the NCAA policy is, so 
it has happened before. 

Senator 
Romano  

01:30:53  Certainly you agree that 
our statue isn’t going to look 
anything like the NCAA 
rules or guidance, whatever 
you want to call them. 

Senator 
Rucker  

01:31:04  No, it- it’s not really 
addressing their guidance, 
it is actually, um, creating a 
protection for women’s 
sports in the state of West 
Virginia and of course it is 
the state’s authority to 
enforce Title IX in the state 
and to determine what 
their, um, interest is in 
protecting women’s and 
girls’ sports. 

Senator 
Romano  

01:31:26  I mean I’ve- I’ve got the 
NCAA guidance here, it’s a- 
it’s a pretty detailed, uh, set 
of instructions and- and- 
and also includes education 
for our schools. And- and- 
and again, I’m not faulting 
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you for trying to make sure 
that girls only have to play 
girls in single-sex sports, 
I’m certainly not faulting 
you. My overriding concern 
is what effect it’s going to 
have on a 16 or 17 year old 
girl who may be a little 
tomboyish who be a heck of 
an athlete and who gets 
challenged by a parent of- of 
the same team or a parent 
of an opposing team.  

And- and you’re right, it 
may be nothing more than 
showing their birth 
certificate and then the 
school complies, but it’s 
going to scar that young 
lady for the rest of her life. 
Mr. President, I just want 
to take a second to say I do 
not oppose the amendment, 
it’s a heck of a lot better 
than the original bill, but I 
will speak in opposition to 
this bill at the appropriate 
time, thank you Mr. 
President. 

President 
Blair  

01:32:30  Was there further 
discussion? Junior Senator 
from the 8th. [10] 
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Senator 
Lindsay  

01:32:33  Thank you Mr. President if 
the, uh, the Senator from 
Jefferson would yield. 

President 
Blair  

01:32:37  Will the Senator from 
Jefferson yield? The 
Senator yields. 

Senator 
Lindsay  

01:32:42  Thank you, thank you 
Senator, good morning. 

Senator 
Rucker  

01:32:42  Good morning. 

Senator 
Lindsay  

01:32:45  I just, I wasn’t planning to 
address this until we- we 
took up the bill, but I was 
the individual who put the, 
uh, West Virginia, I’m going 
to go ahead and read it into 
the record. The 
transgender policy of the 
West Virginia Secondary 
School Activities 
Commission, this is what it 
says at the top, in the event 
a member school or its 
governing authority 
determines to permit 
transgender students to 
participate in inter sch- 
scholastic athletics, the 
WVSSAC has adopted the 
following policy to govern 
such participation. 

I don’t, that doesn’t sound 
like just an internal 
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document that schools can 
decide to follow or not or 
that the WVSSAC can 
decide to follow or not. 

Senator 
Rucker  

01:33:30  It’s not an internal 
document of the schools, it’s 
an internal document of the 
WVSSAC Board of 
Directors. And we called, 
um, Bernie Dolan to 
specifically verify because 
we had asked in committee, 
someone had asked for, you 
know, what is the WVSSAC 
policy regarding 
transgender and we were 
told there wasn’t any, so we 
specifically looked into it. So 
this is an internal, um, 
policy for the board of 
directors that they created 
in case there were to be a 
situation in which they want 
to address this participation 
of transgender students. 

Senator 
Lindsay  

01:34:05  But I read that- I’m sorry, 
I thought you were finished.

Senator 
Rucker  

01:34:05  No problem. 

Senator 
Lindsay  

01:34:08  I read that correctly, the 
WVSSAC has adopted this 
policy, right? 
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Senator 
Rucker  

01:34:15  I don’t- I don’t know what 
to tell you, Bernie Dolan 
says this is an internal- an 
internal policy for the board 
of directors, it is not one 
that has been adopted by 
the WVSSAC as a rule. [11]

Senator 
Lindsay  

01:34:26 Okay, what- I think we’re- 
we’re- we’re playing games 
with language here. It does 
say that the WVSSAC has 
adopted this policy, correct?

Senator 
Rucker  

01:34:37  That- that is what it says on 
the top of here. 

Senator 
Lindsay  

01:34:39  Okay. 

Senator 
Rucker  

01:34:39  But above it- it says 
WVSSAC Board of 
Directors and I’m just 
letting you know what Mr. 
Dolan said. 

Senator 
Lindsay  

01:34:47  I’m sorry? And- and as far 
as I know, Bernie Dolan did 
not testify to- to your, uh, 
belief as far as the 
significance of this policy, 
right? 

Senator 
Rucker  

01:34:59  No, he did not testify. 
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Senator 
Lindsay  

01:35:00  Because we were told by 
the West Virginia SSAC 
that this is their policy and 
this is what they have the 
schools follow, so I just 
want to make sure the 
record’s clear because 
again, we’re playing with 
words here just to suggest 
to minimize the import of 
this policy. But regardless 
of what you believe this 
policy is or isn’t, I just want 
to make sure I understand 
that number one it says the 
“transgender student 
school shall make the initial 
determination as to 
whether a student may 
participate in inner 
scholastic athletics and 
gender- in a gender that 
does not match the gender 
assigned to him.” So the 
school makes that first 
determination, correct? 

Senator 
Rucker  

01:35:42  According to this internal 
document, yes. 

Senator 
Lindsay  

01:35:45  Sure and if there’s a- if 
there’s a conflict with, not a 
conflict, but if a party is 
upset with that 
determination, then it goes 
to the West Virginia SSAC 
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Board of Directors on 
appeal, correct? 

Senator 
Rucker  

01:35:59  I- I’m not a 100% certain, 
again I point out that I’m 
not a lawyer and I would 
assume that if there is a 
problem or a conflict that 
that is what would normally 
happen. 

Senator 
Lindsay  

01:36:10  Well, that’s what the policy 
says, right? 

Senator 
Rucker  

01:36:13  Well, actually what I see 
here is that they would, um, 
give the school the 
authority to determine how 
to handle it. [12] 

Senator 
Lindsay  

01:36:23  Sure. But any such appeal 
will be heard by the 
WVSSAC Board of 
Directors, that’s what it 
says. 

Senator 
Rucker  

01:36:31  If there’s an appeal, yes. 

Senator 
Lindsay  

01:36:32  Okay and then the Board of 
Directors decision that says 
in- in sub-paragraph C, “the 
Board’s deliberations will 
be limited to the question of 
whether the transgender 
student represents a threat 
to competitive equity or the 
safety of teammates or 
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opposing players”. You see 
that? 

Senator 
Rucker  

01:36:49  Yes. 

Senator 
Lindsay  

01:36:50  So it takes into 
consideration the safety of- 
of players and the equity of 
the issue, correct? 

Senator 
Rucker  

01:36:56  Correct. 

Senator 
Lindsay  

01:36:57  And it’s specific to every 
circumstance. 

Senator 
Rucker  

01:37:01  It’s very similar to what 
we’re passing in this 
legislation today if it were to 
pass. 

Senator 
Lindsay  

01:37:04  Well then why would we 
take, why would this body, if 
it’s similar, why would this 
body take the decisions 
away from the school and 
the- and the West Virginia 
SAC- AC and the appeals 
process? 

Senator 
Rucker  

01:37:17  As I pointed out before, 
this actually opens up the 
schools for legal action and 
it is, um, as I pointed out, 
not a rule, it is an internal 
document that they are 
using if the circumstances 
were to come up. But it is in 

344



the state’s interest and 
obviously this is a policy 
decision, but it is in the 
state’s interest to protect 
women and girls’ sports and 
what this bill does would 
essentially be following this 
model of protecting women 
and girls’ sports, um, for the 
future of West Virginia and 
for the future of our girls. 

Senator 
Lindsay  

01:37:54  Well this policy does not o- 
from the West Virginia 
SSAC does not only protect 
women, it protects all 
students. Transgender, uh, 
or- or- or- or- or all- all 
students under the sun, not 
just boys, girls but 
transgender as well, right? 

Senator 
Rucker  

01:38:14  Are you- okay, you’re 
asking me if I believe it’s 
doing that? [13] 

Senator 
Lindsay  

01:38:17  This policy that’s been 
adopted by the West 
Virginia SSAC? 

Senator 
Rucker  

01:38:22  I believe that our state law 
would, if, again, this 
becomes law, it would also 
do the same. 

Senator 
Lindsay  

01:38:28  Well then what’s the 
purpose of the law then 
other than the political 
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advantages potentially, but 
if we already have a policy 
in place as determined by 
the West Virginia 
Secondary School 
Activities, what are we 
doing here on this bill? 

Senator 
Rucker  

01:38:42  A- again, I want to point 
out that this has not been 
adopted as a rule for the 
schools, the member 
schools to follow and it does 
not provide protection, um, 
for our schools. 

Senator 
Lindsay  

01:38:55  Mr. President, may I speak 
to the amendment? 

President 
Blair  

01:38:59  You can speak to the bill. 

Senator 
Lindsay  

01:39:05  Oh, it’s already been, oh, 
okay. Mr. President, I 
apologize, I thought we 
were on the amendment. 
Um, but I’ll, may I ask 
unanimous consent to speak 
to the bill. 

President 
Blair  

01:39:16  Yes. Approved. 

Senator 
Lindsay  

01:39:19  Thank you, thank you, Mr. 
President. Um, ladies and 
gentlemen, let’s clear as 
black and white as this 
page, I’m going to read it 
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into the record again 
because I think it’s worth 
noting why we don’t need 
HB 3293. “In the event a 
member school or its 
governing authority 
determines to permit tra- 
transgender students to 
participate inner- 
interscholastic athletics, the 
WVSSAC has adopted the 
following- following policy 
to govern such 
participation.” And 
actually- it’s actually called 
the “WVSSAC transgender 
student policy.” It’s specific 
to the student that is 
seeking to play a sport, it’s 
a process that seeks to 
make sure not just for 
female students, but for all 
students whether or not the 
transgender student 
represents a threat to 
competitive equity or safety 
of teammates or opposing 
players.  

So we’re here discussing a 
bill that is already solved if- 
if the- if the s- if the 
intentions are true for this 
bill, a problem that’s 
already solved. I would 
suggest to you a problem 
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that doesn’t exist ‘cause we, 
as a caucus, spoke to [14] 
representatives of the West 
Virginia Secondary School 
Activities Commission and 
they said there wasn’t a 
case on a high school level 
as far as transgender 
students. Then in fact if it 
comes up at all, it comes up 
in the middle school level. 
So we’re talking fifth, sixth, 
seventh, and eighth grade, 
clearly no-one’s working for 
a- a- a college scholarship 
on that level. The- if I could 
just share just a few things 
too as well in addition to 
that, um, you know, I’ve 
said before, like many of 
you, I’ve played sports ever 
since I was eight or nine 
years old, athletic sports, 
organized sports. Um, I 
played on good teams, bad 
teams, I played on teams 
where I was the star, I 
played on teams where I 
was a- I- I rode the bench 
pretty hard. One 
specifically was when I 
started playing baseball, I 
played junior league 
baseball here at Capitol 
Midwestern in Charleston 
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and I was horrible. I was a 
horrible player, my brother 
and I played for Hardee’s.  

And we only got to play, uh, 
the last two innings of the 
game because that’s the o- 
when you’re bad, when 
you’re not good at that pat- 
at- at that sport, that’s what 
ends up happening ‘cause 
you’re- you’re- you’re 
required to play. The last 
game of the season, I 
always played right field for 
the la- last game of the 
season my coach put me on 
third base and I played the 
entire game and I couldn’t 
catch a ball. Balls went by 
me all the time, I couldn’t 
field the ball. I was so bad 
that the coach’s wife was 
screaming from the 
bleachers to take me out of 
third base. That’s how bad I 
was, honestly.  

And so afterwards, 
obviously I went home and 
shed a tear or two, but then 
we had a, I went back to the, 
we had a wall in our 
neighborhood where I could 
just throw a tennis ball with 
a mitt because I was 
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convinced that I would 
come back and play third 
base the next year. We 
actually played for an 
expansion team, Mario’s 
Pizza, the next year. City 
Councilman Adam Noth 
played on the same team so 
we were all All-Stars.  

Anyway, I started every 
game at third base, I 
completed every game at 
third base, I was practically 
an All-Star in that regard, I 
still couldn’t hit a lick, but I 
was good enough to- to run 
the base paths. The point of 
this story is because sports 
allowed me to overcome my 
difference, overcome my 
infirmities. It challenged 
me for the first time in my 
life to show that I could 
overcome these barriers. 
[15] 

And that’s a good lesson to 
learn. I- I like to consider 
myself a one, uh, uh, a great 
athlete, but there’s no way I 
was ever going to be an 
Olympian or play in a pro 
sport, but that’s not what 
sports is about, it’s an 
outlet. It allows students to 
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overcome challenges. 
That’s an important lesson. 
Not only that, teams or the 
groups, if you played on 
teams, are usually the first 
groups of people that you’re 
accepted in, that you’re 
welcomed in, the 
camaraderie. That’s just- 
that’s just as important as 
playing the sport.  

Why would we pass 
legislation, when there’s 
already a policy in place 
that swoops down and takes 
that opportunity away from 
a student, middle school 
students, I add. ‘Cause 
again, what we heard from 
WVSSAC was we see this is 
in middle school, not in high 
school. And let me remind 
the body as well because 
this was said in support of a 
measure earlier this 
session, the phrase “our 
students,” remember our 
students, our children, 
they’re black and white, 
they’re rich and poor, 
they’re abled and disabled, 
they’re gay and straight 
and they’re transgender. 
Why would we pursue a 
policy that separates those 
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individuals? There’s just no 
need for it. 

Senator 
Lindsay  

01:45:02  Again, because the outlet of 
sports is so important to a 
young person’s life because 
it allows them to overcome 
the challenges, because it 
allows them to be accepted 
in a group and we’re talking 
about a specific set of 
students that are already 
having issues as- as it is. I 
can’t imagine the pressure 
of a middle school student 
who identifies as a different 
gender trying to get along 
in their school. I’m all for 
women sports, but that’s 
not what this bill is. This bill 
specifically says on page 
two, “classifications based 
on gender identity serve no 
legitimate relationship to 
the state of West Virginia’s 
interest of promoting equal 
athletic opportunities.”  

So to sell it to the public, we 
talk about women, but what 
this bill does is it separates 
children at their weakest 
time and there’s just no 
public policy and support of 
it, there’s no benefit to it, all 
it does is seek to divide. And 
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gives us, the- the public, the 
nation, another reason to 
joke about West Virginia 
for pursuing such a policy in 
the first place. Vote for our 
children, vote no on this bill, 
thank you. [16] 

President 
Blair  

01:46:22  Further discussion. Senior 
Senator from the 4th. 

Senator 
Tarr  

01:46:28  Thank you, would the 
Senator yield Chair Lady. 

President 
Blair  

01:46:31  Senator from Jefferson 
yield, Senator yields. 

Senator 
Tarr  

01:46:34  All right, thank you Mr. 
President and thank you for 
yielding. So, I was just 
going back and forth 
between discussion here 
between what’s considered 
policies and I think rules 
and regulations of the 
SSAC. And I understand 
that the policy that was laid 
on our desk, you’re saying, 
is the internal policy, do 
internal policies or rules 
and regulations of the 
SSAC govern sports in 
West Virginia? 

Senator 
Rucker  

01:46:59  No. 
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Senator 
Tarr  

01:47:01  So, the- the internal policy 
and the reason I was 
looking here is that, you 
know, I went to SSAC’s 
website as this came up and 
I was looking, I thought, 
well, I want to look at this 
policy. What I found is it 
says that rules and 
regulations, the 
constitution and bylaws of 
the WVSSAC are the rules 
and regulations of the 
commission. So, what we 
had before us is an internal 
policy and you’re saying 
that it’s not the internal 
policy that governs sports, 
but it’s the rules and 
regulations that governs 
the sport. 

Senator 
Rucker  

01:47:33  That is correct. 

Senator 
Tarr  

01:47:34  That’s correct? Okay. Um, 
well, what I found, just 
appreciating you answering 
my question, I’ll just speak 
to the bill if that’s okay. Mr. 
President, you know, I just- 
I just did, um, went in and 
looked at the constitution 
and rules and regulations of 
the WVSSAC that is 
current on their website 
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here and I did a word search 
for transgender and it came 
up zero. This policy which is 
not what governs sports in 
West Virginia in- has 
nothing to do with the rules 
and regulations that govern 
sports in West Virginia. 
Because when you look at 
the rules and regulations of 
WVSSAC, “transgender” 
which is mentioned in this 
policy, one, at least two, 
three, four, five and so on 
times is nowhere in the 
rules and regulations 
whatsoever of the WVSSAC 
that governs athletics. And 
the other thing is I think 
that, you know, one- the 
Senator that spoke here a 
second ago talking about 
having such a trouble in a 
sport is one of the issues 
we’re talking about.  

Because you know [17] 
what, I may not be very 
competitive in a male sport, 
but what I could do is 
identify as female or say 
that I do and go dominate in 
a female sport because of 
the physical advantage that 
is just naturally given to a 
male over a female. So and 
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which is what this bill’s 
about, so Mr. President I 
rise in support of this bill. 

President 
Blair  

01:49:09  Further discussion, 
Senator from Boone. 
Senator from Boone. 

Senator 
Stollings  

01:49:17  Thank you Mr. President. 
I’m not sure if this body is 
concerned about what this 
bill does or could do to a 
transgender person in West 
Virginia. But the West 
Virginia State Medical 
Association, the West 
Virginia Chapter of the 
American Academy of 
Pediatrics, the West 
Virginia Psychological 
Association and the West 
Virginia School 
Psychologist Association 
and the American Academy 
of Pediatrics on a national 
level are very concerned 
about what this would do to 
a transgender person, 
student, in West Virginia. 
They say many trans youth 
already face an uphill battle 
in nearly every part of their 
lives. 84% of transgender 
youth feel unsafe at school. 
Nearly half trans youth 
attempt suicide, think about 
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that. And the trans 
community is increasingly 
the target of violence and 
harassment. This bill will 
further ostracize young 
transgender people from 
their peers. The West 
Virginia Chapter of the 
American Academy of 
Pediatrics opposes House 
Bill 3293. Their 
organization works toward 
all children and adolescents 
regardless of gender 
identity or expression.  

Receiving care to promote 
optimal physical, mental, 
and social wellbeing. Any 
discrimination based on 
gender identity or 
expression damages the 
socio-emotional health of 
children, families, and 
society. Again, transgender 
youth in West Virginia are 
high at risk- higher risk of 
suicide than their cisgender 
peers and this bill will only 
further the discrimination 
transgender youth 
experience. They again ask 
us to reject this- this bill. 
Transgender already face 
higher risk of suicide and 
depression and again it 
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would further harm too 
many of West Virginia’s 
most vulnerable.  

So whether we are 
concerned about the 
unintended consequences of 
this bill, the people that are 
specialists and people that 
are on the frontline clearly, 
clearly have an issue. So it is 
with that regard and the 
fact that I think the SSAC 
does cover and does have a 
policy, should this ever [18] 
become an issue. So we’re 
creating legislation for a 
problem that doesn’t exist 
and it does have unintended 
negative consequences. I 
urge a no-vote. 

President 
Blair  

01:52:30  Senator from Brooke. 

Senator 
Weld  

01:52:32  Thank you Mr. President, 
to stand today and explain 
my vote on this issue. This 
is, it’s a difficult one, it’s an 
odd one. It’s not an issue 
when I first ran for the 
legislature in 2014, if- if you 
had said this was a bill that 
you- you’d be debating and 
taking up, but I- I wouldn’t 
have even understood the 
concept to be honest with 
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you, Mr. President, it’s- it’s 
a tough issue. We’re talking 
about young kids, high 
school kids, and college 
athletes, just a tough issue. 

And so I understand the 
concept as I’ve started to 
research it, I still don’t 
understand the whole 
transgender issue, I don’t, 
I’ll fully admit, it’s- it- it’s 
just not something that I 
fully understand. But what 
I do understand, Mr. 
President, is the law and so 
I started to do some 
research on this issue ‘cause 
it’s just something that I 
didn’t know about. So one of 
the things that I found was 
that recently, uh, South 
Dakota had a- a similar 
piece of legislation and 
their- their governor Kristi 
Noem who was a- a- an 
ardent supporter of- of the 
legislation before it- it came 
to her, had to send it back to 
the legislature.  

And- and- the- the bill that 
they had pertained to 
higher education, to NCAA, 
uh, National Junior College 
Athletic Association, NAIA 
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and so, but I- I’m going to 
read Kristi Noem’s 
statement. The NCAA is a 
private association, that 
means they can do what 
they want to do. If South 
Dakota passes a law that’s 
against their policy, they 
will likely take punitive 
action against us. That 
means they can pull their 
tournaments from the state, 
they could pull their home 
games, they can even 
prevent our athletes from 
playing in their league.  

South Dakota’s chances of 
winning a lawsuit against 
the NCAA are very low. 
Competing on the national 
stage means compliance 
with the nation governing 
bodies that oversee college 
athletics. While I certainly 
do not always agree with 
actions these sanctioned 
bodies take, I understand 
that college- collegiate 
athletics requires such a 
system, a 50-state patch 
work is not workable. The 
[19] NCAA’s policy is that 
after a year of hormone 
suppression therapy, which 
is something that I do not 
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understand Mr. President, 
an individual can then play 
the sport that they want to 
play and so it’s a policy of 
inclusion after that year.  

This would be a policy that 
at no point becomes 
inclusionary in the higher 
education levels. And so we 
would be against the policy 
of the NCAA. And- and 
Governor Noem was 
accused of catering to the 
NCAA when she- on that- 
when she took the veto 
action and I may likely be 
accused of doing the same. 
But I’m not, but I’m a 
realist and I know the law 
and I can understand the 
law.  

And the last thing that I 
want to do Mr. President is 
have this negatively affect 
any of our college athletic 
teams here in the state of 
West Virginia. I was a 
college athlete myself, it’s 
hard, it’s a lot of work. It’s 
not like high school, there’s 
much more into it, you get 
one day off, you get 
Sundays off. And so I 
couldn’t take any action 
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here that would potentially 
put into jeopardy the hard 
work that our college 
athletes put into a season. 
Because the NCAA, right 
or wrong, could say WVU, 
West Liberty, Fairmont, 
Marshall, whomever, you’re 
no longer in the league, you 
can’t play in the game or 
we’re not going to- you’re 
not going to be a 
tournament host site.  

They could and I don’t 
agree with it, but they could 
because they’re a private 
entity, we have no 
jurisdiction over them 
whatsoever. We don’t. And 
another thing Mr. 
President is a particular 
part of this bill that legally I 
think presents a lot of 
challenges, could present a 
lot of challenges for our 
colleges and universities 
and I’ll read from the bill. 
“Any student aggrieved by 
a violation of this section 
may bring an action against 
the county board of 
education or state 
institution of higher 
education allegedly 
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responsible for the alleged 
violation.”  

“The aggrieved student 
may seek injunctive relief 
and actual damages as well 
as reasonable attorney’s 
fees and court costs if the 
student substantially 
prevails.” So West Liberty 
State University, the girls’ 
basketball team plays 
Notre Dame College, it’s- 
it’s in Ohio. So that team has 
a transgender female on it 
and she’s complied with the 
NCAA’s policy the year. So 
she comes to- to West 
Virginia to play West 
Liberty, well she can’t 
because of the state’s policy. 
So she has been aggrieved 
by this law, so does she [20] 
now have a c- a cause of 
action, she’s an aggrieved 
person. She’s a student 
who’s aggrieved by this 
section, does she now have a 
cause of action against West 
Liberty State University?  

On the other side of that, 
they don’t play the game at 
all. On high school it’s- it’s a 
lot different, we’ve got a lot 
of high schools in the state 
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of West Virginia. If- if- if 
Brooke High didn’t play 
Soonbill Big Red, I’m sure 
they could pick up another 
school in- in West Virginia 
to play against. But we only 
have so many Division I 
colleges in the state of West 
Virginia, we only have so 
many Division II colleges in 
the state of West Virginia. 

 We’re going to have to start 
dropping games because 
the policies don’t align and 
that’s my concern here Mr. 
President is I’m looking 
down the road 
prospectively of what could 
happen by the inclusion of 
higher education in this. 
And again, don’t get me 
wrong, I don’t think that- 
that people who have a- a 
distinct physical 
physiological advantage 
who are members of an 
opposite sex should be 
allowed to play sport with 
them. It’s unfair. But by 
including higher education 
in this, we’ve added another 
layer of complexity to an 
issue that is already 
extremely complex, 
extremely difficult, Mr. 
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President, this is something 
that I couldn’t have- have 
ever imagined that I would 
deal with as a legislator. 
When I moved to 
Washington D.C. in 2003 
from- from Wellsburg in 
Fairmont, the world was a 
completely different place, 
it’s a lot different than 
anything I was used to.  

And while that kinda 
prepped me for- for 
something like this, it 
really, it- it didn’t to the 
point where I was going to 
have to make decisions on it. 
So I don’t- I don’t make this 
decision lightly because I 
agree with the concept, but 
I also take it as someone 
who has to look at the 
reality based in law and 
that’s what’s happening 
underneath this piece of 
legislation. Thank you, Mr. 
President. 

President 
Blair  

02:01:07  Senator from Harrison. 

Senator 
Romano  

02:01:10  Thank you Mr. President. 
You know, I- I like the 
Senator from Brooke 
struggle with this bill 
‘cause, you know, I don’t 
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have any desire for a 250 
pound boy to be playing 
girls sports, but let me be 
clear, this isn’t about men 
and women’s and girls’ 
locker rooms or any of that 
stuff, this is [21] just a bill 
about sports. And it’s not 
even about transgender 
kids from my perspective, 
it’s about your daughter, it’s 
about your niece, your 
grandniece who might be a 
little tomboyish and who’s 
going to get called out 
because we have a provision 
in here giving private 
citizens a right to challenge 
their gender. Can’t imagine 
how devastating that would 
be to a 14, 15- or 16-year-old 
girl. You know, I used to get 
called sissy sometimes, it- it 
was hard, you know, you get 
bullied, it’s hard when- 
when people pick on you, 
imagine if it’s the authority. 
Imagine if it’s your school 
authority that has to bring 
you in, question you, 
question your parents, 
perhaps submit you to a 
physical examination 
because some jealous 
parent who has a kid on 
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your team doesn’t like that 
you get all the accolades 
and all the newspaper 
clippings.  

Or an opposing team who 
thinks they can vie for a 
state championship if you’re 
not on the girls’ basketball 
team and wants to put a 
little wrench in the winds of 
a certain school. That’s 
what we’re going to allow 
here, that’s what we’re 
going to encourage people 
to do, we’ve given private 
individuals the opportunity 
to challenge the gender of 
our children. How reckless. 
You know, and I hear 
everybody mincing words 
about policies and rules and, 
you know, is it in place, you 
know why it’s only a policy 
of the WVSSAC, ‘cause 
we’ve never had one case of 
a boy trying to play sport, 
women’s sports in- in our 
high schools. 

Not one case, but yet 
they’ve gone as far as to 
write detailed policies on 
how they’re going to handle 
it if that ever becomes an 
issue. I don’t even want to 
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get started into what we’re 
doing to the outside world, 
my God we look as 
backwards as the states 
that have lost the All-Star 
games and- and all kinds of 
sporting and- and 
entertainment events 
because we’re backwards. 
We look like a bunch of 
rednecks from West 
Virginia and this feeds right 
into it. You know, I was 
always proud to be from 
here, I always used to tell 
people when I lived in DC 
and they’d make fun of my 
drawl or something that, 
you know, no better place to 
live than West Virginia 
‘cause if you need 
something, your neighbors 
are going to help you, if 
you’re in trouble, your 
friends are going to back 
you and it’s a great place to 
live. 

It’s not getting like that 
anymore, we’re pushing 
anybody different than us 
out, we’re telling the world 
we don’t want [22] you here. 
We only want who’s left 
here and it gets to be fewer 
and fewer every year. Now 
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I know somebody salivating 
in some election room right 
now, oh we’re going to beat 
them to death, beat them to 
death with the boys and the 
girls bathroom 
advertisement if they vote 
against this bill. I can 
assure you that I will spend 
any amount of money in this 
state to make sure that 
everybody know that this 
bill’s about their daughters, 
it’s about their 
grandchildren, it’s about 
their nieces, it’s about them 
getting attacked because 
they may be a little 
tomboyish in high school. 

 And that that’s what the 
outcome of this bill is going 
to be and that it was a bill to 
try to set people up in an 
election. We’re not worried 
about boys playing girl 
sports, it’s never happened 
here, how can we be worried 
about something that’s 
never happened? How could 
we have a bill that is this 
bad, makes us look this 
backwards on- about 
something that has never 
happened? In a- in an issue 
where there’s policies 
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written and ready to be 
employed if it ever does 
come up and we have the 
audacity and the arrogance 
to tell the NCAA what we 
should be doing in our 
higher education’s 
scholastic athletics, they’re 
probably chuckling right 
now listening to this debate 
if they even bothered to 
take the time to tune in.  

Mr. President, this bill isn’t 
going to do anything to 
move West Virginia 
forward, it’s going to move 
West Virginia directly to 
the back of the room, I urge 
a no-vote. 

President 
Blair  

02:06:13  Senator from Marion. 

Senator 
Caputo  

02:06:16  Thank you Mr. President, 
uh, I wish I could be as 
eloquent sometimes as my 
friend from Brooke and my 
friend from Harrison, but I 
had been sitting here 
listening to this debate and 
I’m sorry, I don’t struggle 
at all with a no-vote on this, 
Mr. President. I struggle 
none. I have really come to 
the conclusion that this is a 
solution looking for a 
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problem. I’ve sat here and 
listened to possible 
challenges, possible court 
hearings, possible 
production of birth 
certificates and gender 
challenges and maybe even 
up to and including a 
physical exam to determine 
someone’s gender.  

You know, businesses and 
professional teams all over 
the country are shying 
away from places that have 
policies like we’re looking at 
in this chamber. Now it’s- 
it’s a solution [23] looking 
for a problem, Mr. 
President, but you know, I 
think one thing we’re all 
losing sight of here is the 
problem’s not the kids, the 
problem’s not the student 
athletes. I look around this 
room and there’s not a 
whole lot of youth in here, I 
hope I don’t offend 
anybody, but there is not a 
whole lot of youth in here.  

When’s the last time you sat 
down and talked to the 
young people in this state? 
Are you still campaigning at 
the McDonald’s, having 
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coffee in the mornings with 
our wonderful retired folks 
in our neighborhood or are 
you talking to the kids? 
They want a more inclusive 
society, my kids don’t give a 
rat’s behind what color you 
are, what your sexual 
orientation is, what you do 
in your personal life. The 
youth of today want to put 
that behind us, maybe that’s 
the problem. We’re the 
representatives here, but 
maybe that’s problem, well 
maybe we’re talking to the 
wrong people.  

Maybe we’re not talking to 
the future of West Virginia, 
maybe we ought to start 
wondering why our kids 
want to leave here. And 
maybe we ought to start 
admitting to ourself why 
nobody’s coming here. We 
gotta be honest with each 
other, we talk a- a pretty big 
game, we talk about moving 
West Virginia forward and 
Mr. President I believe you 
were sincere when you said 
you want 400,000 people to 
move to West Virginia. I’ve 
known you for a long time 
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and I believe you were 
sincere.  

But here’s a news flash, 
we’re not going to get there 
by telling people if you don’t 
look like us, if you don’t love 
like us, if you don’t think 
like us, you got a problem in 
West Virginia. I think we 
gotta be honest with each 
other, we’re telling people 
they’re not welcome here. I 
think that may be ought to 
be on the sign, not welcome 
to West Virginia but not 
welcome to West Virginia if 
you don’t think like us 
because that’s what the 
message is we’re sending. 
You know Mr. President, 
Tina and I worked really 
hard raising our kids to 
treat everybody the same 
and not look at the 
differences maybe of what 
we do and what we look like, 
but to treat everybody the 
same but more importantly, 
our kids taught us to be that 
way.  

Our kids think it’s crazy 
that we’re having this 
debate right now. My 
daughter tells me all the 
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time, I can’t believe you 
guys are still talking about 
this kind of stuff and she’s 
right, she’s absolutely right 
Mr. President. Mr. 
President I know [24] you 
don’t get out on the West 
Wing much, at least clear 
out there where I’m at, but 
there’s a sign in my office 
and it says all kinds 
welcome here. But more 
importantly, Mr. President, 
that sign lives in my heart, 
lives in my heart that all 
kinds of people are welcome 
in my beautiful state, I just 
wish that the rest of the 
members that I serve with 
would welcome people here 
in the same fashion. Thank 
you, Mr. President. 

President 
Blair  

02:11:35  Senator from Ohio. 

Senator 
Ihlenfeld  

02:11:37  Thank you Mr. President. I 
want to share with you all 
words from a very 
successful businessman. 
Quote, our purpose is 
changing business for good 
and that means using our 
business to make a positive 
impact in the lives of our 
employees as well as our 
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customers. Businesses are 
starting to see that they 
have important roles to play 
in standing up for LGBTQ 
rights, especially, especially 
in places where those rights 
are being violated. This 
CEO went on to say that he 
believes making sure 
customer bases are as 
diverse and inclusive as 
possible will help 
businesses to thrive.  

And I think the same thing 
can be said about state 
economies, the more 
inclusive we are, the more 
likely it is that our economy 
will thrive. You want to 
know what CEO said those 
words? It’s a gentleman by 
the name of Richard 
Branson, Sir Richard 
Branson. Y’all know who he 
is? He’s the CEO of Virgin 
Atlantic, Virgin Galactic, 
Virgin Mobile, Virgin 
Oceanic, Virgin Radio, and 
the owner and CEO of 
Virgin Hyperloop. You 
know what Virgin 
Hyperloop is? Think if 
you’re from Grant and 
Tucker County you do. I 
know the man downstairs 
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knows what Virgin 
Hyperloop is.  

They plan to build a 
certification center on an 
800-acre track in Grant and 
Tucker Counties that will 
bring thousands of 
construction jobs here and 
millions of dollars in 
economic impact to our 
state. Richard Branson is 
one of the most pro-LGBTQ 
CEOs in the entire world. 
And I point this out to you 
because I don’t know how to 
reach some of you. Some 
and I don’t want to paint too 
broad of a brush, but some 
in this room don’t seem to 
care that this bill is cruel, 
that it’s narrow-minded, 
that it’s mean spirited, that 
it’s unnecessary, that it’s 
purely political. Maybe you 
do care about that part of it. 
[25] 

So I’ll go back to a point I’ve 
tried to raise in this room 
this session that might 
resonate- might resonate 
and it’s purely economical. 
And I don’t like doing that 
because the economic 
reasons aren’t the first, 
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second, or third reasons 
why this is a bad bill, but it 
might resonate with some of 
you. By voting yes for this 
bill, you are willing to risk a 
project that WVU’s Bureau 
of Economic and Business 
Research predicts will have 
an annual $48 million 
impact on our state, 
annually, $48 million with 
that Hyperloop project. 
You’re willing to risk that, 
you’re willing to risk that 
Sir Richard Branson is 
going to see what we do 
here and change his mind 
about building that 
certification center.  

On top of that you’re willing 
to risk all that the NCAA 
does for us to add on to what 
the Senator from Brooke 
said. Two years ago, one of 
the greatest sporting 
events that I’ve witnessed 
in West Virginia occurred in 
Morgan Town, the NCAA 
baseball regional. We were 
able to host it at that brand 
new beautiful stadium, 
there were record crowds. 
Over 4000 people which is 
big for a baseball game 
packed that stadium on the 
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first night, they had sell-out 
crowds throughout that 
tournament. The economic 
impact on the Morgan Town 
region was in the millions of 
dollars.  

We won’t be able to host 
events like that anymore if 
we pass a bill like this. The 
head of the NCAA just 
made a statement the other 
day that made it very clear 
that states that pass bills 
like this are not ones where 
he wants to hold 
tournaments and we can’t 
control what they do. At the 
tournament level or below. 
And besides the risk of 
losing all that I’ve 
mentioned, we risk 
businesses that might want 
to have a retreat here, that 
might want to open an office 
here, that might want to 
have a headquarters here.  

Do you realize what a hard 
job you’re making for 
Chelsea Ruby, Mitch 
Carmichael, Ed Gaunch, 
Michael Grany, you’re 
making their job so difficult 
to promote tourism and 
economic development with 
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bills like this. And I think 
some of you are probably 
thinking, well, the governor 
will just veto it so I can vote 
for it and then he’ll take 
care of it. That’s not how it 
works, number one, we 
don’t know what the 
governor’s going to do with 
this bill, gosh I hope he 
would veto it if it passes. 
But number two, we’re still 
sending a message that this 
body, this Senate and also 
the House supports policies 
like this. [26] 

So, I would ask you, Mr. 
President, are we pro-
business, are we really pro-
business, are we really 
trying to grow this state? 
I’m not sure that we are 
when we have bills like this 
running, I’m surprised this 
bill is even running. I don’t 
have control over what hits 
committees, I don’t have 
control what hit- about what 
hits the floor, but you do 
Mr. President, you could 
stop bills like this if you 
cared enough to look the 
future, if you really wanted 
400,000 people to come 
here, you could do 
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something about it. You 
yourself could stop it, but 
you’ve decided to let this bill 
run and put it up on the 
board and ignore what it 
would do to our state if it 
passes. 

Let me finish by saying this 
on a more personal note. I 
have a lot of friends and 
relatives, loved ones who 
have moved away from 
West Virginia because 
they’re gay, because they 
don’t feel welcome here, 
because they have felt 
ostracized and I don’t blame 
them, I probably would do 
the same and that’s sad to 
say. My loved ones who fit 
into that category not only 
are wonderful and caring 
people, but they’re also 
really smart people, they’ve 
got really good jobs and 
they have nice houses, they 
drive nice cars, they make 
good money. 

But guess what, they don’t 
pay real estate tax in West 
Virginia, they don’t pay 
sales tax in West Virginia, 
they don’t pay income tax in 
West Virginia, they pay it in 
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the state where they feel 
welcome, where they have 
felt like they needed to 
move, uh, where they feel 
love and accepted and- and 
part of the community. And 
that’s part of the problem, 
the more people that we say 
are not welcome, the fewer 
are going to come here, the 
harder it’s going to be to 
fulfill the dreams that I 
think we all have that, uh, 
the- these bold plans that 
we have and as I’ve said 
before I respect these bold 
plans, but the more we 
discuss and vote and pass 
bills like this, the harder it’s 
going to be to get out of the- 
the economic slump that we 
find ourselves in. 

And so just like my friend 
from Marion said, I would 
challenge you all when you 
make your vote to think 
about the younger 
generation, to think about 
millennials, to think about 
Generation Z. I think about 
my kids many times when I 
place a vote, to think about 
whether what we’re doing 
would want- cause them to 
want to stay here and live
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here and work here or not. 
Uh, we can certainly 
campaign at the 
McDonald’s, uh, with people 
that our age, uh, but we [27]
need to think about those 
who are up and coming, 16, 
18, 25, think about what’s 
important to them and I- I 
would suggest that they 
care about inclusion very 
much so and I would ask all 
of you to consider that when 
you place your vote. Thank 
you, Mr. President. 

President 
Blair  

02:19:57  Thank you. 

Senator 
Maroney  

02:20:03  Thank you Mr. President. 
Um, this bill has nothing to 
do with gay people or those 
that are gay, and to imply 
that is, I think, misleading. 
The bill, the bill it talks 
about, it’s about 
transgenders. It’s about, 
there’s a safety issue 
involved here in sports. Uh, 
the Senator from hi- or 
from, uh, Brooke stood up, 
uh, half hour ago, and I 
didn’t, I’ve never spoke to 
him about this bill. And 
basically everything he said 
was things I was thinking. 
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He said it better. He did 
more research, but they’re 
all, they’re all along the 
lines of my thought process. 
And from, from a high 
school sport standpoint or, 
or middle school standpoint, 
thi- this bill makes sense. 
We, I think we need to step 
in as a state. Uh, I don’t, 
I’ve heard five or six times 
with a solution for a 
problem we don’t have. 
Well, it, it’s becoming a 
problem. Okay. It’s, it’s, it’s 
happening in other places. 
I, I’d prefer to have 
solutions proactively than 
reactive. I think, I think it’s 
time we address it. It’s a 
tough issue to address. I 
think we address it. Uh, the, 
the, the high school 
component of this bill in, in 
the middle school, that 
everything below the 
college level of this bill, I 
agree with wholeheartedly. 
Uh, and I don’t have a 
problem with voting yes for 
that part of the bill.  

Uh, I have a big problem 
with, uh, with the college 
part of this bill. I think it’s 
shortsighted and doesn’t 
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look into the depth of the 
issue, uh, as far as the, uh, 
potential ramifications. See, 
they’ve, they’ve solved their 
problem or, or they’ve, by 
addressing it, they’ve 
addressed the problem 
directly. They have a policy. 
It requires, the policy 
includes medical therapy, a 
year long, a hormonal 
suppression therapy. And 
for us to step in and, and, 
and try to dictate that when 
we don’t have to, because 
they’ve already handled it 
and including that part, 
that’s enough to make me 
vote no for the bill. We don’t 
have this. [28]

We don’t have this, we don’t 
have a case in, or, or no, no 
one can cite an example of 
this in West Virginia as of 
now. So therefore, maybe 
we can, we’ve got six 
months, eight months 
before we’re back down 
here. They wouldn’t get it 
right next time. Uh, well, 
this needs to be addressed 
at the scholastic level in my 
opinion. I would vote yes all 
day long. Uh, I think we, I 
think sometimes, uh, our 
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emotions or our strong 
feelings on issues cloud 
sometimes real impact in 
judgment and in, in, in 
carrying it out a little bit too 
far.  

I think we carried this too 
far further than we had to 
by including the colleges. 
Uh, you know, again, and 
I’m going to to close the way 
I started this. This bill has 
nothing to do with gay 
people or homosexuality. 
Uh, I have a cousin that’s 
gay. I have, I know plenty of 
friends. I mean, I, there was 
no way at all that, that 
should be misinterpreted as 
with a vote on this bill. That 
was, that was misleading. 
Thank you. 

President 
Blair  

02:23:10  Junior Senator from 4th. 

Senator 
Grady  

02:23:13  Thank you, Mr. President. 
I’m standing here, um, with 
my makeup on my face and 
my jewelry shining, and, 
and I look, uh, you know, 
really, really girly. And I 
wasn’t always that way. I 
was a tomboy that I’ve 
heard several of my 
colleagues talk about up 
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until I was about 19-years-
old before I ever decided 
that I would try makeup. 
And I’d like to fix my hair 
up and maybe wear dresses. 
Um, I used to, uh, play, uh, 
I played any sport that I 
could get my hands on. Uh, 
if you gave me a ball, I could 
beat almost all the boys in 
my class, all my friends in 
my neighborhood.  

Funny story, just real 
quick. Um, my guy friends, 
my, they were in my 
neighborhood and I went to 
school with would call my 
brother to play home and 
derby or something, and 
they would say, “Don’t tell 
your sister, but we’re going 
to meet at the school at 
three o’clock.” You know, 
and I would drive down the 
road and, and see, uh, on my 
bicycle and see that they 
were there and thought, “I 
wasn’t invited. Why wasn’t I 
invited?” And they said, 
“It’s because you always 
beat me.” 

You know, and that’s it, but 
I was a tomboy and, and I, 
and I had a lot of friends 
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that were tomboys, you 
know, and, and making that 
as, those insinuations of it’s 
going to [29] expose, uh, 
make tomboys feel out of 
place, just different things 
like that, I think that’s 
incorrect. Um, I think I’m 
sti- you know, now I’m, I’m 
looking at it as a mother of 
girls, a former athlete. I’m a 
former athlete who has 
state championships, 
national championships, 
world championships under 
my belt in different sports, 
and a coach of girls.  

You know, and I, and I look 
at it and, and I’ve talked to 
girls, I’ve talked to girls 
who are high school 
athletes, I’ve talked to girls 
who are college athletes, 
and they’re in support of 
this. You know, when we 
look at sports, every 
implement that we use in 
sports, from the governing 
rules, um, of the games to 
tape measures, clocks, um, 
the court or field 
dimensions, um, all those 
things, they’re all used to 
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define the boundaries of fair 
play.  

The most basic and 
fundamental of such of 
those requirements is age 
and sex. It has been less 
than one generation. One 
generation since women 
won the hard fought battle 
of Title IX. What that 
means is my mom didn’t 
have the fair, the f- the 
fairness that Title IX 
supplied. One generation. 
You know, Title IX was 
important because it 
created equal sports 
programs for women at the 
high school level and the 
college level. Mr. President, 
this bill is not anti-
LGBTQIA. It does not 
discriminate. It simply 
ensures that our female 
corn- competitors will 
continue to have those 
protections, and it protects 
the integrity of women’s 
sports. For my girls, your 
girls, and all the girls in 
West Virginia, I fully 
support this bill, and I hope 
that you will too. Thank you.
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President 
Blair  

02:26:14  Senator from Greenbrier. 

Senator 
Baldwin  

02:26:16  Thank you. Thank you, Mr. 
President. I’m not standing 
up to speak in hopes to 
change anybody’s mind 
about their vote. Um, and 
I’m not standing up to 
speak expecting to affect 
the outcome of the vote at 
all. I’m just speaking as a 
coach and as a dad and as a 
pastor, because I got a 
couple things that I just feel 
compelled to say, and we’ve 
had a good debate here 
today. I appreciate that out 
of the body. The first thing 
that I just have to say, it’s 
been said here, but it was 
said briefly, and I think 
folks need to be sure they 
heard this. [30] 

As the Senator from Boone 
said before, half of trans 
kids strongly consider 
suicide. Half of trans kids 
strongly consider suicide. 
That’s reported by Forbes 
magazine based on the 2020 
study by the Trevor 
Project. 60% of trans kids 
physically harm their own 
bodies. 60% harm 
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themselves. Half strongly 
consider suicide. Why? 
Why? Why would so many 
trans kids harm themselves 
and attempt suicide? I 
would echo what the 
Senator from Brooke said, 
this is not something I 
understand, this is not 
something that I have lived 
through, but what I 
understand from talking to 
folks who have lived 
through it is that it’s 
because they don’t feel like 
they fit in. They’re bullied, 
relentlessly. They are not 
included in anything other 
kids are included in because 
they’re so obviously 
different. A lot of people 
wear their shame on the 
inside. Trans kids don’t 
have that luxury. They look 
different. They live in 
bodies that they often hate, 
and the isolation that causes 
leads half, one out of every 
two trans kids to strongly, 
to strongly consider suicide. 
The other thing that I just 
feel compelled to say is that 
I’ve heard people make a 
religious argument for this 
bill, and I’ve heard people 
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say, “Well, God doesn’t 
make mistakes.” And I fully 
agree. God does not make 
mistakes, but we do all the 
time.  

Every person was made in 
the image of God, and God 
didn’t make a mistake when 
God did that. Every person 
is made in the image of God, 
and God compels us to love 
one another just as we’ve 
been loved. Even those who 
are different, I might go s- 
go so far as to say, 
especially those who are 
different from us. And 
we’ve just come through 
Holy Week, we’ve just come 
through Easter, spending a 
lot of time back home in our 
churches, talking about the 
way that Jesus spent his 
time in ministry. And you 
all know the stories. Jesus 
didn’t hang out with people 
like us. He didn’t really like 
people like us. He hung out 
with sinners and outcasts, 
people that the world’s 
shamed and ridiculed.  

In particular, Jesus spent a 
lot of time with lepers, 
people who looked 
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different, and because they 
looked different, they were 
despised. They were 
despised so much that they 
were outcast. The lepers of 
today’s society are 
transgendered citizens. 
They are mocked, they’re 
beaten, they are ridiculed, 
just for being different. 
People have basic needs. 
Kids have basic needs that 
are amplified even further 
because they are kids. 
You’ve got to have support 
[31] and acceptance at base. 
If you don’t have that 
support and acceptance, 
you’re not going to be able 
to move forward.  

You know, we read some of 
those stories this past Holy 
Week of, um, Jesus healing 
the lepers by restoring 
them to their community. 
He made them physically 
well, but what he really did 
for them is he allowed them 
to go back home and he 
allowed them to be accepted 
for who they were. Mr. 
President, I thank you for 
the time to just share some 
things that are on my heart. 
Again, not speaking trying 
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to influence anybody. Just 
had some things that I 
needed to share, but I have 
to say, I not only cannot 
support a bill that further 
alienates trans kids, but I 
am compelled to stand on 
this floor, even if nobody 
else is listening and having 
their side conversations and 
they’ve already decided 
about this a long time ago, 
to stand up and say that our 
children deserve better.  

When we debated the 
Tebow bill, I supported 
that. I stood with my 
colleagues from the other 
side of the island, supported 
that because it gave all, all 
kids an opportunity to play. 
I don’t see how this is any 
different. We need to let 
kids be kids. Half of trans 
kids strongly consider 
suicide, half And if this bill 
passes, I shudder, I 
shudder to think how that 
would impact this 
incredibly vulnerable 
segment of society. So, let’s 
err on the side of kindness 
to those who are most 
vulnerable, let’s err on the 
side of grace, let’s err on the 
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side of inclusion. Thank you, 
Mr. President. 

President 
Blair  

02:32:52  Is there further discussion 
before I recognize the 
Senator from Jefferson to 
close debate. Senator from 
Monongalia. 

Senator 
Beach  

02:32:59  Mr. President, I move we 
table the bill, please. 

President 
Blair  

02:33:02  Motion is tabled the bill. 
Those in favor we’ll vote 
aye. Those who’ve opposed 
will. . . Excuse me. Those 
who wish to table the bill 
will say aye. 

Audience  02:33:15  Aye. 

President 
Blair  

02:33:16  Those who oppose say no. 

Audience  02:33:18  No. [32] 

President 
Blair  

02:33:20  The no’s appear to have it. 
The no’s do have it. The 
motion is rejected. Senator 
from Raleigh. 

Senator 
Roberts  

02:33:31 Thank you, Mr. President. I 
think that the narrative 
shifts around from the 
actual bill itself. The bill is 
designed to protect girls in 
women’s sports. It is not 
something that is designed 
to hurt people, it’s designed 
to protect people. I received 
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a couple of emails that kind 
of lay it out and people 
should understand. These 
are actually both from 
Raleigh County. The first 
one says, “I am a lesbian in 
favor of the sports bill. Dear 
West Virginia legislators. I 
am a US citizen originally 
from the Philippines, living 
in West Virginia with my 
wife and child. I am urging 
you today to vote for the 
sports bill and uphold one 
aspect of what it is to be 
born female.  

There are too many groups 
on both sides of the aisle, 
trying to politicize a subject 
that should be 100% science 
and common sense. Due to 
the trans movement, what it 
is to be a female and to be 
safe in this country is being 
erased. The entire trans 
movement is an attack upon 
woman— womanhood. I 
urge you to save our young 
women from allowing 
biological males into sports 
locker rooms, et cetera with 
our girls. I don’t understand 
why we cannot create a 
third category for the trans 
to compete with each other 
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instead of harming and 
taking away opportunities 
from females.”  

A second email says, “Dear 
West Virginia legislators. 
My name . . .” Oh, and I 
shouldn’t say her name, uh, 
but she lives in West 
Virginia in Raleigh County. 
“I am a married lesbian in 
the process of adopting my 
daughter. Please vote yes 
today to protect my 
daughter from having to 
compete against boys. This 
is a needed bill and large 
segments of the LGB 
community support the 
bill.” She makes some other 
statements there, but I 
think you get the sentiment. 

And I think that the focus is 
not on the potential or the 
hypothetical of what might 
happen that hasn’t 
apparently happened 
already in West Virginia, 
but the focus is upon the 
thousands of girls in sports 
at all levels in West Virginia 
that are at risk for injury 
based on the differences 
between the biological 
sexes. And that is very 
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important that this is to 
protect them, it is not meant 
to harm others and it’s the 
right thing to do and I 
support this bill. Thank you. 
[33] 

President 
Blair  

02:36:49  Further discussion. Senior 
Senator from the 6th. 

Senator 
Maynard  

02:36:53  Thank you Mr. President. 
Voting no on this bill is a 
vote to disintegrate school 
sports as we know it. Today 
lines are no longer being 
drawn, no boundaries. They 
say, so it’s all inclusive. But 
Mr. President, if this bill is 
not passed, it will not 
prepare future generations 
when, because of the lines 
will be blurred. Besides 
religious reasons, besides 
safety issues, if we sell out 
to the national, uh, sports 
associations in sanctioning 
bodies, uh, if that’s the price 
we put on our, um, safety 
issues and what we think is 
right, then, uh, I think we’re 
just selling ourselves out. 
Mr. President, I’ll urge 
passage of the bill. 

President 
Blair  

02:37:35  Is there further discussion 
before I recognize the 
Senator from Jefferson. 
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Senior Senator from the 
17th. 

Senator 
Takubo  

02:37:43  Thank you Mr. President. 
I, um, uh, you know, I think 
we, we’ve, we’ve blurred the 
lines quite a bit on this one. 
Um, you know, at the end of 
the day, uh, the LGBT, 
everybody tries to make 
this about, uh, all kinds of 
different issues. I think it’s 
well-known, I’ve always 
been a sponsor, uh, actually 
lead sponsor of the fairness 
bill. Uh, you know, I put a 
flyer on everybody’s, um, 
desks about tonight. Uh, 
there’s going to be a, um, a 
thank you to legislators at 
5:30, Bible Center Church. 
Come have dinner, no asks. 

Um, can I have church 
afterwards? Well, the 
church I go to says, “Hey, 
listen, everybody’s broken. 
And, and the Bible clearly 
says, there’s nobody 
without sin more than me.” 
So, uh, I’m not getting on 
any moral high ground and 
people are trying to take 
this bill and turn it into that. 
I don’t think that’s it at all. 
Um, it, it comes down to 
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basic, uh, science, like many 
comments have been made. 
There’s a bigger body mass, 
you know, up to 10, 11, you 
know, probably, probably 
girls have a advantage over 
boys, but you know, when 
you get to junior high and 
high school, there’s a reason 
why you have varsity and 
JV even amongst the boys 
because the body mass, uh, 
is larger and, and people 
can get hurt. There are 
clear advantages.  

And so, um, to me, this bill 
is just a clear definition 
now. Is it a solution looking 
for a problem? Yes, I think 
it is. Do I think that any of 
this has really happened in 
West Virginia? Do we 
probably need any this bill 
for anything in West 
Virginia? Probably not. 
Um, but do I 100% firmly 
believe [34] that boys 
should play boy sports and 
girls should play? 
Absolutely. Now, uh, to be 
honest, I really have no 
issue with a girl playing a 
boys’ sport because again, 
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the body mass issue is not 
there.  

If you’ve got the athletic 
ability for a girl to play, uh, 
boys baseball or, or I really 
wouldn’t have any issue 
with that. But the, the fact 
of the matter is, you know, 
where the masters 
tournament is on, uh, you 
know, the top, uh, female 
golfer, I remember just few 
years ago, tried to play 
against the guys in the 
tournament got killed, and 
she had, she was like the 
number one women’s golfer 
eight or nine years in a row. 
So there’s a clear 
difference. And so that’s 
what the bill does.  

Now as a Senator, I have to 
look at all aspects of the bill 
and how it relates to my 
state. Um, when the college 
aspect got put into this, 
that’s what gave me the 
heartburn because colleges, 
the NCAA, they already 
address this. They do have 
policies for this. And, and I 
think Kristi Noem, uh, is 
probably in the exact same 
boat that I am. She’s 100% 
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in agreement that, that the 
policy should be boys don’t 
play girls athletics. 
However, NCAA is trying 
to do that patchwork of 50 
states. They have to be 
compliant. I don’t think that 
they’re some crazy 
organization. They’re 
having to deal with a lot of 
different personalities 
across the country with all 
these 50 different states, 
and, and they just want to 
run a good athletics 
program for the students, 
for the athletes, for the 
country.  

And so as a Senator, do I 
look at this section of the bill 
and say, could that cause 
some major problems? I 
could see somebody trying 
to pull us out as an example 
and come football season for 
W and Marshall and all the 
college athletes in our state 
that are trying to move 
forward, that this could 
create some major hiccups 
again for a problem we 
really don’t have. And so I 
can also see us coming back 
here and having to try to 
unwind all of this in some 
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kind of special session or 
something.  

So for that reason, uh, I am 
going to be a no vote, but I 
want to make it very clear 
that the principle of the bill 
I’m 100% in favor of. I just 
think we should have left it 
to the high school athletics 
alone if a bill was going to be 
ran. I certainly wouldn’t 
have done it, but, uh, it is my 
duty as a senator when a bill 
comes up and, and, uh, I 
have not been, [35] uh, 
voted by my constituents to, 
to take a pass, I’m expected 
to vote. So my vote will be 
read. I just want to make it 
clear as to the intent of why 
I’ll be voting nay today. 
Thank you, Mr. President. 

President 
Blair  

02:41:53  Is there a further 
discussion? Senator from 
Jefferson to close debate. 

Senator 
Rucker  

02:42:00  Thank you, Mr. President. 
And I appreciate, um, the 
robust debate and 
everyone’s expressing their 
opinion. This is obviously, 
you know, something that 
touches people. Um, and 
before I get to just a final 
explanation of what this bill 
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does, I just need to, you 
know, respond to some of 
the things that were said, 
and I’m going to start, if 
that’s okay, with the claims 
about the NCAA. So I have 
here before me a printout of 
their, um, transgender 
policy, and this is going to 
be from the very first page. 

It says, “The purpose of this 
resource is to provide 
guidance to NCAA athletic 
programs about how to 
ensure transgender student 
athletes fair, respectful, and 
legal access to collegiate 
sports teams based on 
current medical and legal 
knowledge.” It provides 
best practice and policy 
recommendations. It’s a 
recommendation. It’s giving 
them guidance, and further 
in this policy, it talks about 
how the science is not 
settled. There is ongoing 
research and, you know, 
this issue of transgender 
athletes is something that 
can change based on the 
science that we, um, as we 
do more research, as we 
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find out more and as more 
of this is happening.  

In terms of science, because 
folks really like to point out 
how we should follow the 
science, males have larger 
lungs and denser alveoli in 
the lungs enabling faster 
oxygen intake, uptake. 
They have larger hearts 
and per stroke pumping 
volume and more 
hemoglobin per unit of 
blood, and increased 
number of muscle fibers 
and increased muscle mass. 
And I’m not going to go 
through all this. They have 
larger bones, longer bones, 
increased mineral density 
in their bones. U.S. adult 
males on average are five 
inches taller than U.S. adult 
women, and I have pages of 
this, but I’m not going to 
read through all of that.  

The reality is that the 
reason for why we’re having 
this discussion Mr. 
President is because it 
matters. It matters. There 
is a difference between 
men, biological men and 
[36] biological women. This 
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bill does not target 
transgender and it is not 
about prohibiting 
transgender. It does not 
affect male sports, it does 
not affect coed sports of 
which there’s a lot of those. 
It only talks about women’s 
sports and the history of 
women’s sports in the 
United States. It’s a very 
short one. 

Historically, the NCAA had 
zero interest in women’s 
sports. It wasn’t until Title 
IX that they became 
interested. The first NCAA 
men’s basketball 
tournament was in 1939. Do 
you know when the first 
NCAA women’s basketball 
tournament was? Not till 
1982, 10 years after Title IX 
was adopted, and nearly 50 
years after men. The only 
reason for Title IX is 
because women deserve a 
chance to participate. And 
there were folks making 
that point from the side that 
doesn’t plan to support this 
bill. They were making the 
point about how s- athletics 
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is about overcoming 
challenges.  

If you pair men and women 
together, there is a 
difference in how well they 
can compete against each 
other. It doesn’t mean they 
can’t do it, and they do. And 
we have coed sports and we 
have women participating 
in men’s sports, but there is 
a difference. And these 
athletic opportunities, these 
opportunities to be part of a 
team, these opportunities to 
shine, they make a 
difference in their lives 
forever, and we’ve already 
mentioned it. And others 
have actually said the same 
thing. You know, you’re 
talking about scholarships, 
you’re talking about 
opportunities to get into 
schools, you’re talking 
about opportunities to 
demonstrate leadership and 
cooperation and be part of a 
team. It is exactly that, that 
we are wanting to protect 
for our women and our girls. 

This isn’t against anyone. It 
is for, for the policy of 
helping our girls, helping 
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our women have the 
opportunity. That is what 
Title IX was about and that 
is what the policy has been. 
This bill does nothing more 
than codify what is already 
well-established under 
federal and state common 
law. The biological females 
and biological males are not 
similarly situated in certain 
circumstances, and one of 
those circumstances is in 
sports.  

One of the things I want to 
make sure I respond to is 
the discussion as to whether 
or not where it might be 
hurting our state somehow, 
by having this policy of 
protecting our [37] girls 
and our women. I must tell 
you that to me, if you say 
that you do support women, 
that you do support our 
girls, if you say that you 
want to give them an 
opportunity, and we have 
bills, we have bills even this 
year have been introduced 
about trying to provide an 
opportunity for a class that 
has been historically 
disadvantaged. Well, this is, 
this is one of these bills. 
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This is one of the bills that 
you can support because 
you want to ensure 
continued opportunities.  

We cannot direct the 
NCAA. We have no 
authority over them. We 
don’t. This bill doesn’t do 
that. This bill is about our 
state institutions, and it is 
actually our authority to 
enforce Title IX. That is our 
authority. We the states are 
supposed to enforce Title 
IX. The only student who 
could bring a cause of action 
are those who are aggrieved 
and who have standing. So 
in conclusion, we really have 
talked this a lot and we have 
brought in a whole bunch of 
different issues into it. But 
what the reality of this is, is 
that it is the best interest of 
the state to protect women 
and girls and protect the 
opportunity for them to 
participate in sports. 
Supporting this is simply 
doing that. I urge passage. 

President 
Blair  

02:49:30  Question for the Senate is 
shall the bill pass, all those 
in favor will vote yay, those 
who oppose will nay. The 
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clerk should prepare the 
machine. Has every 
member voted? Has every 
member voted? If so, the 
clerk close machine and 
ascertain the results. On 
this question, 18 yays, 15 
nays, one absent, not 
voting. More than a 
majority of those present 
voting, having voted in the 
affirmative. I declare the 
bill passed. The clerk has a 
Title Nine. 

Clerk 
Cassis  

02:50:10  Senator Rucker move to 
amend the title of the bill. 

President 
Blair  

02:50:13  The questions on adoption 
of the title amendment, all 
those in favor say aye. 

Audience  02:50:16  Aye. 

President 
Blair  

02:50:17  Those who oppose, no. The 
ayes appear to have it, the 
ayes do have it, uh, declare 
the title amendment 
adopted. The clerk will 
communicate the action of 
the Senate to the house. 
Senior Senator from the 
17th. 

Senator 
Takubo  

02:50:29  Thank you Mr. President, 
and I move the Senate 
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stand in recess until 3:00 
PM. [38] 

President 
Blair  

02:50:32  Senior Senator from 17 
means repeat recess till 3:00 
PM. All those in favor say, 
aye. 

Audience  02:50:37  Aye. 

President 
Blair  

02:50:38  Those who oppose, nay. 
The ayes have it. We’ll 
recess till 3:00 PM. 
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IN THE UNITED STATES DISTRICT COURT FOR 

THE SOUTHERN DISTRICT OF WEST VIRGINIA 

CHARLESTON DIVISION 

Case No. 2:21-cv-00316 

B.P.J., by her next friend and mother, HEATHER 

JACKSON, 

Plaintiff,

v. 

WEST VIRGINIA STATE BOARD OF 
EDUCATION, HARRISON COUNTY BOARD OF 
EDUCATION, WEST VIRGINIA SECONDARY 
SCHOOL ACTIVITIES COMMISSION, W. 
CLAYTON BURCH in his official capacity as State 
Superintendent, DORA STUTLER in her official 
capacity as Harrison County Superintendent, 
PATRICK MORRISEY in his official capacity as 
Attorney General, and THE STATE OF WEST 
VIRGINIA, 

Defendants. 

Filed:  July 16, 2021 

FIRST AMENDED COMPLAINT 
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INTRODUCTION 

1. B.P.J. is an 11-year-old girl who will start middle 
school this fall. While in elementary school, B.P.J. 
participated on a cheerleading team, where she enjoyed 
the camaraderie of practicing, playing, and competing 
alongside a team comprised entirely of girls. This fall, 
B.P.J. wants to continue playing sports in middle school 
by participating on the girls’ cross-country and track 
teams. B.P.J. comes from a family of runners, and she is 
excited for her chance to try out and compete. 

2. But without this Court’s intervention, B.P.J. will be 
denied that opportunity simply because she is 
transgender. As part of a wave of similar legislation 
introduced across the country, West Virginia passed a new 
law in April 2021 that categorically bans B.P.J. and all 
other girls who are transgender in West Virginia from 
participating in school sports consistent with their gender 
identity. The new statute, which was passed by the 
legislature as H.B. 3293, is codified at W. Va. Code § 18-2-
25d (“H.B. 3293”).1

3. H.B. 3293 was prompted by unfounded stereotypes, 
false scientific claims, and baseless fear and 
misunderstanding of girls who are transgender. 
Proponents of H.B. 3293 made clear that its purpose is to 
exclude what they referred to as “transgenders”2 from 
girls’ sports teams. Yet, as H.B. 3293’s sponsors and the 
Governor have acknowledged, there is no evidence of any 

1 The enacted version of H.B. 3293 is attached as Exhibit A to the 
Declaration of Loree Stark (“Stark Declaration”) that is filed 
contemporaneously with this Complaint. 

2 See Stark Declaration, Exhibit E (April 8, 2021 West Virginia Senate 
Hearing).
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“problem” caused by girls who are transgender 
participating on sports teams in West Virginia. 

4. By barring B.P.J. and other girls who are 
transgender from participating in school athletics, H.B. 
3293 discriminates on the basis of sex and transgender 
status in violation of the United States Constitution and 
Title IX of the Education Amendments of 1972, 20 U.S.C. 
§ 1681, et seq. (“Title IX”). If allowed to go into effect, H.B. 
3293 will cause severe and entirely unnecessary harms 
and distress to B.P.J. and other girls who are 
transgender—an already vulnerable group of people 
subject to a history of discrimination that continues to this 
day. 

5. B.P.J. seeks declaratory and injunctive relief from this 
Court to allow her to experience the benefits of athletic 
participation consistent with her gender identity and without 
being singled out from other girls for different treatment 
simply because she is transgender.  

PARTIES

Plaintiff

6. B.P.J. is an 11-year-old girl who lives in Harrison 
County, West Virginia. She will attend Bridgeport Middle 
School in the fall and intends to try out for the girls’ cross-
country and track teams. The first week of tryouts begins 
on August 2, 2021. B.P.J. brings this suit through her next 
friend and mother, Heather Jackson. 

Defendants 

7. Defendant West Virginia State Board of Education 
(“State Board of Education”), located in Kanawha County, 
has a statutory duty to supervise the public-school system 
and is responsible for implementing education policies and 
programs in West Virginia. W. Va. Const. art. XII, § 2; W. 
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Va. Code § 18-2-5; Jones v. W.Va. State Bd. of Educ., 218 
W. Va. 52, 61 (2005). The State Board of Education’s 
supervisory role, which includes extracurricular activities 
such as interscholastic athletics, has been delegated to 
“county boards of education and the West Virginia 
Secondary School Activities Commission.” Jones, 218 W. 
Va. at 61 (citing W. Va. Code § 18-225). 

8. Defendant West Virginia Secondary School 
Activities Commission (“School Activities Commission”), 
located in Wood County, controls, supervises, and 
regulates interscholastic athletics for secondary schools 
pursuant to the State Board of Education’s power under 
West Virginia Code § 18-2-25. Such powers may be limited 
and are supervised by the State Board of Education. Id. 
The School Activities Commission possesses rule-making 
authority under West Virginia Code § 18-2-25. Upon 
information and belief, the School Activities Commission is 
the controlling authority for Bridgeport Middle School’s 
athletic programs.3

9. Defendant Harrison County Board of Education 
(“County Board of Education”) is the governing body of 
Harrison County’s public education system, which 
includes Bridgeport Middle School. W. Va. Code § 18-5-1. 
The County Board of Education exercises control, 
supervision, and regulation over Bridgeport Middle 
School’s interscholastic athletics unless and until it 
delegates such control, supervision, and regulation to the 
School Activities Commission. W. Va. Code § 18-5-13; W. 
Va. Code § 18-2-25. On information and belief, the County 

3 See School Activities Commission’s Rules and Regulations 
Handbook, at V, https://www.wvssac.org/rules-and-regulations/ 
(listing Bridgeport Middle School as a “Member School”). 
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Board of Education has delegated its control, supervision, 
and regulation of Bridgeport Middle School’s 
interscholastic athletics to the School Activities 
Commission. 

10. Defendant State Superintendent W. Clayton 
Burch is the Chief Executive Officer of the State Board of 
Education. Defendant Burch executes his official duties in 
Wood County. Defendant Burch oversees all public 
schools, county superintendents, and county boards of 
education in West Virginia. W. Va. Code § 18-3-3. He is 
sued in his official capacity. 

11. Defendant Superintendent Dora Stutler is the 
Chief Executive Officer of the County Board of Education. 
Defendant Stutler executes her official duties in Harrison 
County. Defendant Stutler is responsible for executing 
educational policies under the direction of the State Board 
of Education and the County Board of Education. W. Va. 
Code § 18-4-10. This includes interscholastic athletics. She 
is sued in her official capacity. 

12. Defendant Patrick Morrisey is the Attorney 
General of the State of West Virginia, located at State 
Capitol Complex, Building 1, Room E-26, Charleston, 
West Virginia. The Attorney General is the state officer in 
charge of enforcing all state laws in West Virginia, 
including H.B. 3293. W. Va. Code Ann. § 5-3-2. Defendant 
Morrisey is sued in his official capacity. Defendant 
Morrisey moved to intervene on behalf of the State of 
West Virginia on June 17, 2021. See ECF No. 40. The 
motion was granted on June 18, 2021. See ECF No. 44. 

13. Defendant State of West Virginia oversees and 
operates the West Virginia State Board of Education, 
which employs Superintendent W. Clayton Burch. W. Va. 
Code § 18-2-1. The State of West Virginia, by its Attorney 
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General Defendant Morrisey, moved to intervene on June 
17, 2021. See ECF No. 40. The motion was granted on 
June 18, 2021. See ECF No. 44. 

JURISDICTION AND VENUE 

14. This action arises under the United States 
Constitution, 42 U.S.C. § 1983, and Title IX. 

15. This Court has original jurisdiction over the 
subject matter of this action pursuant to 28 U.S.C. §§ 1331 
and 1343 because the matters in controversy arise under 
laws of the United States, including laws providing for the 
protection of civil rights, and because this suit seeks 
redress for the deprivation, under color of state law, for 
rights secured by the United States Constitution. 

16. Venue is proper in the Charleston Division of the 
Southern District of West Virginia under 28 U.S.C. § 
1391(b)(1) and (2) because Defendants the State Board of 
Education, the School Activities Commission, and Burch 
reside in this Division and District and because a 
substantial part of the events or omissions giving rise to 
the claims occurred in this Division and District. 

17. This Court has the authority to enter a declaratory 
judgment and to provide preliminary and permanent 
injunctive relief pursuant to Federal Rules of Civil 
Procedure 57 and 65 and 28 U.S.C. §§ 2201 and 2202. 

18. This Court has personal jurisdiction over 
Defendants because they are domiciled in West Virginia 
and because West Virginia is the location of their denial of 
Plaintiff’s rights under the United States Constitution and 
the laws of the United States. 

FACTUAL ALLEGATIONS 

A. Gender Identity and Gender Dysphoria. 
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19. Every individual’s sex is multifaceted and 
comprised of many distinct biological characteristics, 
including, but not limited to, chromosomal makeup, 
hormones, internal and external reproductive organs, 
secondary sex characteristics, and gender identity. 

20. Everyone has a gender identity. Although the 
detailed mechanisms are unknown, there is a medical 
consensus that there is a significant biologic component 
underlying gender identity. 

21. A person’s gender identity is a fundamental 
component of their identity that is durable and deeply 
rooted. It cannot be changed by social or medical 
intervention. 

22. When a child is born, a sex designation usually 
occurs at birth based on a visual assessment of the infant’s 
external genitalia. Most people are cisgender, meaning 
that their gender identity aligns with the sex they were 
assigned at birth. 

23. But not everyone’s gender identity aligns with the 
sex they are assigned at birth. A transgender person is 
someone who has a gender identity that does not align 
with their sex assigned at birth. 

24. When a person experiences sustained and clinically 
significant distress caused by the incongruence between 
their gender identity and their sex-assigned at birth, they 
may be diagnosed with “gender dysphoria.” See American 
Psychiatric Association’s Diagnostic & Statistical Manual 
of Mental Disorders (“DSM-V”). 

25. Under the widely accepted standards of care 
developed by The Endocrine Society and the World 
Professional Association for Transgender Health, the only 
treatment for gender dysphoria before puberty is “social 
transition.” Preventing transgender youth from social 
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transition can result in severe anxiety and depression, 
self-harm, and suicidality. 

26. Moreover, for transgender people of all ages (both 
pre- and post-puberty), being able to socially transition 
and live and express themselves consistent with their 
gender identity is critical to their health and well-being. 

27. As part of the medically necessary social transition, 
before transgender children reach puberty, they have the 
option to receive puberty-delaying medical treatment. 
The puberty-delaying treatment helps pre-pubertal 
transgender children live in alignment with their gender 
identity and treats the symptoms of gender dysphoria. 

28. Puberty-delaying treatment pauses endogenous 
puberty at whatever stage it is at when the treatment 
begins. This has the impact of limiting the influence of a 
person’s endogenous hormones on their body. For 
example, a girl who is transgender who undergoes 
puberty-delaying treatment before her endogenous 
puberty begins will experience none of the impacts of 
testosterone that would be typical if she underwent her 
endogenous puberty. 

29. Because puberty-delaying treatment allows 
transgender youth to avoid going through their 
endogenous puberty, it helps mitigate gender dysphoria 
and prevents them from experiencing permanent physical 
changes that would otherwise accompany their 
endogenous puberty. 

B. B.P.J.’s Gender, Medical Treatment, and 
Participation in Sports. 

30. B.P.J. is a girl who is transgender, which means 
she is a girl who was assigned the sex of male at birth. A 
recent picture of B.P.J. is included below: 
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31. B.P.J. knew from a very young age that she is a 
girl. By the time she was in the third grade, B.P.J. was 
living as a girl at home. At the end of the school year, she 
informed her mother and father that she did not want to 
continue going to school “dressed as a boy” and that she 
wanted to go by the first name B. (a name commonly 
associated with girls). 

32. B.P.J.’s family supported (and continues to 
support) B.P.J. living authentically as the girl that she is. 

33. B.P.J. was diagnosed with gender dysphoria in 
2019, and she began puberty-delaying treatment on June 
15, 2020. B.P.J. had been receiving this treatment for 
almost one year at the time West Virginia passed H.B. 
3293. 

34. B.P.J. comes from a family of runners, and she 
plans to try out for the girls’ cross-country and track 
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teams at Bridgeport Middle School. Team tryouts begin 
on August 2, 2021. 

35. At a young age, B.P.J.’s mother would run with 
B.P.J. through local parks, which contributed to B.P.J.’s 
love of running. B.P.J. has wanted to run on a team since 
she was in kindergarten. She has grown up watching her 
older brothers run on their school teams and her mother 
compete in organized races. 

36. B.P.J. also likes being on a team and playing sports 
with other girls. When B.P.J. competed in cheerleading 
while in elementary school, she enjoyed the camaraderie 
of being on a team of girls with her friends and working 
together as a team to succeed. 

37. Now, just like any other middle school student, 
B.P.J. wants the chance to explore her athletic interests 
and try out for the teams that interest her. 

C. Participation of B.P.J. and Other Transgender 
Youth in School-Sponsored Athletics. 

38. For children and young adults, school-sponsored 
athletics offer a range of benefits that they continue to 
experience throughout life. For example, students who 
participate in high school sports are more likely to finish 
college and more likely to be actively engaged in planning 
for their future. Athletics provide an opportunity to gain 
confidence, to develop important social, emo-tional, and 
coping skills, and to build social connections. By contrast, 
when young people are ex-cluded from participating in 
youth sports, or do not feel accepted or respected, they do 
not have the opportunity to reap these benefits. 

39. Girls who are transgender are similarly situated to 
cisgender girls (as opposed to cisgender boys) for 
purposes of participating on sex-separated school athletic 
teams. The only way for a girl who is transgender to 
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experience the benefits associated with sex-separated 
school athletics—or to participate in school athletics at 
all—is for her to participate on the same teams as other 
girls. 

40. Girls who are transgender are also not similarly 
situated to cisgender boys with respect to physiological 
characteristics associated with athletic performance. 
There is scientific consensus that sex chromosomes and 
genitals alone—i.e., independent of circulating 
testosterone—do not meaningfully affect athletic 
performance. Rather, any population-level performance 
differences between cisgender boys and cisgender girls in 
athletic competition are due to circulating testosterone 
levels that typically diverge significantly starting at 
puberty. 

41. Girls who are transgender and who receive 
puberty-delaying treatment followed by gender-affirming 
hormone therapy never go through their endogenous 
puberty and thus do not experience physiological changes 
caused by testosterone. They experience a hormonal 
puberty typical of cisgender girls and not cisgender boys. 

42. Girls who are transgender and who do go through 
some or all of their endogenous puberty can receive 
gender-affirming hormone therapy that reduces their 
circulating testosterone levels and mitigates and often 
eliminates any athletic benefit from having gone through 
endogenous puberty. The National Collegiate Athletic 
Association (“NCAA”), World Athletics, and the 
International Olympic Committee (the “Olympics”) all 
allow women who are transgender to play in women’s 
athletic events after suppressing their levels of 
testosterone for particular periods of time (e.g., one year) 
and (for World Athletics or the Olympics) below a 
particular threshold. 
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D. H.B. 3293 

1. H.B. 3293’s Introduction, Debate, 
Amendment, and Enactment 

43. Before H.B. 3293 was enacted, a student’s 
eligibility to participate in athletics at the secondary 
school level in West Virginia was governed by rules 
promulgated by the School Activities Commission, the 
executive body with expertise governing scholastic sports. 
These rules provided separate teams for boys and girls. 
W. Va. Admin. Code § 127-2-3 (3.8). 

44. Prior to H.B. 3293, West Virginia had no public or 
formal prohibition on the participation of transgender 
students in school sports. 

45. On March 18, 2021, H.B. 3293 was introduced in the 
West Virginia House by Delegate Caleb Hanna. H.B. 3293 
was part of a concerted, nationwide effort to target 
transgender youth for unequal treatment with state 
legislation. 

46. From the outset, and through the legislative 
process, proponents of H.B. 3293 made clear that H.B. 3293 
was targeted at, and intended only to affect, girls who are 
transgender. 

47. For example, one of H.B. 3293’s sponsors, Delegate 
Jordan Bridges, announced on Facebook on March 16, 
2021 that he was co-sponsoring H.B. 3293 and then “liked” 
comments on his post that advocated for physical violence 
against girls who are transgender, compared girls who are 
transgender to pigs, and called girls who are transgender 
by a pejorative term (“tranny”). Jordan Bridges, “Update: 
The bill passed out of committee.” Facebook (Mar. 16, 
2021), https://perma.cc/HA5C-VJ4N. Delegate Bridges 
had previously made other anti-transgender comments, 

422



such as that “this country is going down hill [sic] fast” in 
response to a news article discussing transgender-
inclusive business practices. Jordan Bridges, “I swear my 
hand.” Facebook (Oct. 23, 2019), https://perma.cc/8BHK-
7V5Z.

48. The operative language of H.B. 3293 as introduced 
would have required students to provide copies of their 
birth certificates reflecting their “sex at time of birth” in 
order to be admitted to public school at any level in West 
Virginia. See W. Va. Leg. Originating H.B. 3293 (Mar. 16, 
2021) § 18-2-5c.4 If a student were unable to provide a birth 
certificate that reflected their “sex at time of birth,” the 
student would have been required to submit an affidavit 
as well as “[a] signed physician’s statement indicating the 
pupil’s sex based solely on the pupil’s unaltered internal 
and external reproductive anatomy.” Id. § 18-2-5c(a)(2). 

49. The introduced version of H.B. 3293 further 
provided that, for purposes of participating in athletics at 
the secondary level, “[t]he sex identified in subsection (a) 
above shall be the pupil’s sex for the purposes of 
participating in single-sex secondary school 
interscholastic athletic events under the control, 
supervision, and regulation of the West Virginia 
Secondary Schools Activities Commission.” Id. § 18-2-
5c(e). 

50. The introduced version of H.B. 3293 also would 
have required the School Activities Commission to “verify 
with each county board that each student participating in 
single-sex interscholastic events [at the secondary level] is 

4 The introduced version of H.B. 3293 is available on the legislature’s 
website: 
https://www.wvlegislature.gov/Bill_Status/bills_text.cfm?billdoc=HB
3293%20ORG.htm&yr=2021&sess_type=RS&i=3293. 
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participating according to the student’s sex at the time of 
the student’s birth.” Id. § 18-2-25(f). 

51. On March 18, 2021, the West Virginia House 
Education Committee held a hearing on H.B. 3293. When 
asked how H.B. 3293 would change the status quo in West 
Virginia—which already had sex separation in sports—
counsel for H.B. 3293 replied that the bill “would affect 
those that changed their sex after birth” and further 
explained that H.B. 3293 “would not affect” a man who was 
assigned a male sex at birth.5

52. During the hearing, Sarah Stewart from the West 
Virginia Department of Education testified that her office 
had never received any calls or complaints about 
transgender students participating in athletics. Another 
witness testified that there had been no instances of girls 
who are transgender “dominating” sports in West 
Virginia. In fact, during the hearing, there was no 
evidence provided that any girl who is transgender had 
ever played on a girls’ athletic team in West Virginia. 

53. H.B. 3293 passed out of the Education Committee 
and was heard by the Judiciary Committee on March 18, 
2021. The Judiciary Committee amended H.B. 3293 to state 
that, for purposes of participating in athletics at the 
secondary level, if a birth certificate were not provided or 
did not indicate a student’s sex assigned at birth, then a 
“signed physician’s statement indicating the pupil’s sex 
based solely on the pupil’s unaltered internal and external 
reproductive anatomy must be submitted.” See W. Va. Leg. 
Amended H.B. 3293 (Mar. 18, 2021) § 18-2-5c.6

5 See Stark Declaration, Exhibit B (March 18, 2021 West Virginia 
House of Delegates Education Committee). 

6 The Education Committee’s amendment to H.B. 3293 is available 
here: 
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54. As with the first hearing, testimony in the 
Judiciary Committee focused on students who are 
transgender. Opponents of H.B. 3293 again drew attention 
to the fact that there had been no issues regarding 
transgender students participating in sports in West 
Virginia. As one witness relayed: while there is “no harm” 
being addressed by H.B. 3293, “there is harm perpetrated 
by it.”7  Nevertheless, H.B. 3293 passed out of the 
Judiciary Committee, as amended, on March 18, 2021. 

55. On March 23, 2021, the West Virginia Delegates 
debated H.B. 3293 on the House floor. When asked at this 
hearing about the number of complaints that the School 
Activities Commission had received regarding 
transgender athletes in West Virginia, Delegate Joe 
Ellington (“Del. Ellington”), a sponsor of H.B. 3293, 
admitted that he did not know of any complaints in West 
Virginia. 

56. Again, during the House floor debate, the 
sponsors of H.B. 3293 made clear that H.B. 3293 is 
targeted at, and is intended to exclude, girls who are 
transgender. Delegate Margitta Mazzochi, a co-sponsor 
of H.B. 3293, suggested that she did not “want all this 
mixing and matching” of “transgender children” with 
non-transgender children in “locker rooms.” Likewise, 
when closing the debate, Del. Ellington described the 
“issue” solved by H.B. 3293 as being “two transgender 

https://www.wvlegislature.gov/Bill_Text_HTML/2021_SESSIONS/
RS/bills/HB3293%20SUB.pdf.

7 See Stark Declaration, Exhibit C (March 18, 2021 West 
Virginia House of Delegates Judiciary Committee). 
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girls” who “were allowed to compete in state track and 
field meets in Connecticut.”8

57. During the House floor debate, opponents of H.B. 
3293 emphasized that H.B. 3293 was simply “creat[ing] 
problems where they don’t exist.” Others emphasized the 
negative impact that H.B. 3293 would have on West 
Virginia’s transgender population: as one Delegate put it, 
“West Virginia, a place to live, work, raise a family if you 
choose, only if you’re not transgender.”9

58. H.B. 3293 was passed out of the House without 
further amendment on March 25, 2021. 

59. On April 1, 2021, H.B. 3293 was heard in the Senate 
Education Committee. The Education Committee 
amended the House version of the bill, including to make 
it a new section of the Code (§ 18-2-25d). The Senate 
Education Committee’s amendment removed the birth 
certificate provisions and defined “[b]iological sex” as “an 
individual’s physical form as a male or female based solely 
on the individual’s reproductive biology and genetics at 
birth.” § 18-2-25d(b)(1). The Senate Education Committee 
added a cause of action provision allowing “any student” 
“aggrieved” by a violation of H.B. 3293 to sue the 
respective county board of education. Id. at (d). In 
addition, whereas previous iterations of H.B. 3293 had 
encompassed only secondary school athletics, the Senate 
Education Committee expanded the breadth of H.B. 
3293’s scope to encompass collegiate athletics as well. Id. 

8 See Stark Declaration, Exhibit D (March 25, 2021 West Virginia 
House of Delegates).

9 See Stark Declaration, Exhibit D (March 25, 2021 West Virginia 
House of Delegates). 
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at (c)(1). This amended version of H.B. 3293 was passed 
out of the Senate Education Committee to the full Senate. 

60. The Senate debated H.B. 3293 on April 8, 2021. 
During the debate, proponents of H.B. 3293 again made 
clear that H.B. 3293 was targeted towards and intended to 
affect only transgender youth. One senator who supported 
H.B. 3293 explicitly noted that “the bill” is “about 
transgenders.” Another senator quoted from a letter 
which described the “trans movement” as “an attack upon 
womanhood.”10

61. Opponents of H.B. 3293 noted that multiple groups 
of medical professionals, including the West Virginia 
Chapter of the American Academy of Pediatrics, opposed 
H.B. 3293, calling attention to statistics on suicide and 
self-harm among transgender youth. 

62. H.B. 3293, as amended by the Senate Education 
Committee, passed the Senate floor on April 9, 2021. 

63. On April 28, 2021, Governor Justice signed H.B. 
3293 into law. 

64. Governor Justice distanced himself from H.B. 3293 
and identified no valid purposes for it. In an interview on 
April 30, Governor Justice was asked if he could provide 
“one example of a transgender child trying to get an unfair 
advantage.” In response, Governor Justice replied: “No, I 
can’t really tell you one.”11 He further indicated that the 
issue purportedly addressed by H.B. 3293 was not a 
priority for him, stating, “I didn’t make it a priority. It 
wasn’t my bill. . . . This is not like it’s a big priority to me. 
. . . I think we only have 12 kids maybe in our state that 

10 See Stark Declaration, Exhibit E (April 8, 2021 West Virginia 
Senate Hearing). 

11 https://twitter.com/MSNBC/status/1388132937707802629.
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are transgender-type kids. I mean, for crying out loud . . . 
I sign hundreds of bills, hundreds of bills. This is not a 
priority to me.”

2. H.B. 3293 As Enacted 

65. H.B. 3293 becomes effective on July 8, 2021.

66. H.B. 3293 as enacted categorically excludes 
participation in school sports in West Virginia at the 
middle school, high school, and collegiate level by all girls 
who are transgender. §§ 18-2-25d(a)-(c). 

67. It does so notwithstanding the statute’s purported 
finding that “Classifications based on gender identity 
serve no legitimate relationship to the State of West 
Virginia’s interest in promoting equal athletic 
opportunities for the female sex.” § 18-2-25d(a)(4). 

68. Specifically, H.B. 3293 requires that all 
“[i]nterscholastic, intercollegiate, intramural, or club 
athletic teams or sports that are sponsored by any public 
secondary school or a state institution of higher education, 
including a state institution that is a member of the 
National Collegiate Athletic Association (NCAA)” are 
“expressly designated” as either “males,” “females,” or 
“co-ed” based solely on a student’s “biological sex.” §§ 18-
2-25d(b), (c). 

69. H.B. 3293 further provides that “[a]thletic teams or 
sports designated for females, women, or girls shall not be 
open to students of the male sex where selection for such 
teams is based upon competitive skill or the activity 
involved is a contact sport.” Id. at (c)(2). There is no 
parallel provision for boys’ teams. 

70. H.B. 3293 defines “[b]iological sex” as “an 
individual’s physical form as a male or female based solely 
on the individual’s reproductive biology and genetics 
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at birth.” Id. at (b)(1) (emphasis added). Girls who are 
transgender necessarily cannot show that they are girls 
under this definition. 

71. H.B. 3293 also provides a cause of action for “[a]ny 
student” “aggrieved” by a violation of H.B. 3293 to sue for 
“injunctive relief and actual damages, as well as 
reasonable attorney’s fee and court costs.” Id. at (d). 

72. H.B. 3293 does not define (or set any limits on) 
what a “violation” under H.B. 3293 may be and delegates 
authority to other bodies to establish rules and 
regulations. 

73. H.B. 3293 thus exposes female athletes to the risk 
of having to subject themselves to sex-based challenges in 
order to participate on a school-sponsored girls’ athletic 
team. The medical history form that the School Activities 
Commission requires students wishing to participate in 
school athletics to complete does not refer to sex or 
gender, or require students to report their reproductive 
biology or genetics. As a result, girls whose sex is disputed 
will be unable to rely on their regular sports exam to make 
the appropriate showing of “biological sex” under H.B. 
3293 and thus may be subject to embarrassing, invasive, 
and/or costly exams to be allowed to play on the girls’ 
team. There is no parallel burden placed on boys. 

3. H.B. 3293 Excludes Girls Who Are Transgender 
Based on Their Transgender Status—Not 
Based on Purported Athletic Advantages 

74. H.B. 3293 excludes girls who are transgender from 
girls’ sports teams based on their transgender status, not 
on any feature tied to a purported physiological athletic 
advantage. 
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75. Specifically, H.B. 3293 requires that athletic teams 
be separated based solely on genetics and reproductive 
anatomy at birth. W. Va. Code § 18-2-25d(b)(1). H.B. 3293 
precludes consideration of circulating testosterone in 
determining “biological sex”—the only sex-related 
characteristic with any documented relationship to 
athletic ability. 

76. H.B. 3293 thus categorically bars any girl who is 
transgender from participating in girls’ sports without 
considering factors that have any correlation with athletic 
ability. Under H.B. 3293, even girls like B.P.J., who 
receive puberty-delaying treatment and never go through 
endogenous puberty, are prohibited from participating on 
girls’ sports teams. 

77. By contrast, H.B. 3293 would allow a boy who is 
transgender to play on the girls’ sports team, even if the 
boy had received hormone replacement therapy, including 
exogenous testosterone as part of his treatment for 
gender dysphoria. 

E. H.B. 3293 Harms B.P.J. and Other Girls Who 
Are Transgender. 

78. B.P.J. was angry and sad when she learned about 
H.B. 3293 and how it would impact her. Although B.P.J. is 
a girl, under H.B. 3293’s definition of “biological sex,” 
B.P.J. will be excluded from joining a girls’ sports team at 
school. W. Va. Code 18-2-25d(b)(1). 

79. If H.B. 3293 is in effect at the start of the Fall 2021 
athletic season, B.P.J. will not be able to participate in any 
activity involving “competitive skill.” 

80. Upon information and belief, cross-country 
running, track, and presumably any other school-
sponsored sport of interest to B.P.J. fit that descriptor. 
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81. Indeed, on May 18, 2021, the Principal of Bridgeport 
Middle School—the school that B.P.J. will attend in fall 
2021—informed B.P.J.’s mother that B.P.J. will not be 
permitted to join the girls’ cross-country or track teams 
due to H.B. 3293. The Principal further stated that if B.P.J. 
attempted to participate on the boys’ team, it would be 
“confusing” for the cross-country coaches because B.P.J. 
looks and presents as female, like any other girl. The 
Principal said he thus would have to inform the coaches for 
both the girls’ and boys’ cross-country teams that B.P.J. 
is transgender. 

82. The reality is that B.P.J. cannot—and does not 
want to—participate on the boys’ team because she is a 
girl, not a cisgender boy. Doing so would be embarrassing 
and would undermine her medical treatment for gender 
dysphoria, which includes living and expressing herself as 
a girl in all aspects of her life. Forcing her onto a boys’ 
team would undermine this core part of her identity and 
medical care. 

83. Barring B.P.J. from participating in school sports 
prevents her from experiencing the motivation, challenge, 
camaraderie, and joy that sport has brought her in the 
past, as well as opportunity to be teammates with other 
girls participating in athletics. 

84. West Virginia’s attempt to force B.P.J. to compete 
on the boys’ team also is a clear sign to her and others that 
West Virginia does not see or accept her as the girl that 
she is. 

85. Excluding girls who are transgender from 
participating in athletics alongside their female peers 
increases shame and stigma and contributes to negative 
physical and emotional health outcomes for the girls who 
are transgender who are excluded. 
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86. H.B. 3293 also limits (or eliminates) the benefits of 
athletics for all girls. Exclusionary policies such as that 
embodied in H.B. 3293 discourage, rather than encourage, 
participation in athletics. 

87. Moreover, because H.B. 3293 impacts girls and not 
boys, it puts all girls at risk of having their sex disputed. 

CLAIMS FOR RELIEF 

COUNT I 

Violation of Title IX  

20 U.S.C. § 1681, et seq.  
Plaintiff against the State of West Virginia, the State 

Board of Education, the County Board of  
Education, and the School Activities Commission

88. Plaintiff incorporates the foregoing paragraphs as 
though fully set forth herein. Plaintiff brings this Count 
against the State Board of Education, the County Board 
of Education, the State of West Virginia, and the School 
Activities Commission. 

89. Title IX provides that “[n]o person in the United 
States shall, on the basis of sex, be excluded from 
participation in, be denied the benefits of, or be subjected 
to discrimination under any education program or activity 
receiving Federal financial assistance.” 20 U.S.C. § 1681(a). 

90. The State of West Virginia, the State Board of 
Education, and the County Board of Education all are, 
manage, operate, and/or have controlling authority for 
educational programs receiving federal financial 
assistance. 
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91. The School Activities Commission receives federal 
financial assistance directly and/or indirectly through 
inter alia dues paid by its federal-fund-receiving 
members. 

92. Because secondary school athletics are of a unique 
nature that require cooperation and a common 
administration between the various federal-fund-
receiving members, these federal-fund-receiving 
members have ceded controlling authority to the School 
Activities Commission over secondary school athletics. 

93. The School Activities Commission’s existence and 
purpose is merely a consequence of the inherent need for 
a centralized body to manage, coordinate, schedule, or 
otherwise administer secondary school sports in West 
Virginia. It thus is a controlling authority over a federally 
funded program, namely, athletic opportunities for 
federal-fund-receiving educational institutions in West 
Virginia. 

94. Under Title IX, discriminating against 
transgender students is discrimination “on the basis of 
sex.” 

95. The statutory language of Title IX does not exempt 
athletic programs from the broad prohibition on 
discrimination. The implementing regulations for Title IX 
permit sports teams to be separated by sex, but do not 
mandate such separation. 

96. Neither Title IX, nor its regulations, purport to 
define “sex” based on reproductive anatomy or genetics at 
birth. These authorities also do not specify what 
constitutes separation of sex for purposes of athletic 
activities, should a school choose to separate certain 
sports teams by sex. 
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97. H.B. 3293 discriminates against B.P.J. and other 
girls who are transgender by singling them out for 
different treatment from cisgender girls and—as a 
result—preventing them from accessing the benefits of 
participation in school athletics on an equal basis as other 
students, in violation of their rights under Title IX. 

98. H.B. 3293 also discriminates against B.P.J. and 
other girls as compared to boys. H.B. 3293 places girls, but 
not boys, at risk of having their “biological sex” challenged 
and accordingly being the focus of an action contending 
that they do not satisfy the law’s definition of female 
“biological sex.” As a result, H.B. 3293 prevents girls from 
accessing the benefits of participation in school athletics 
on an equal basis vis-à-vis boys in violation of their rights 
under Title IX. 

99. B.P.J. is irreparably harmed by Defendants’ illegal 
conduct in violation of Title IX. 

COUNT II 

Deprivation of Equal Protection  
U.S. Const. Amend. XIV  

Plaintiff against W. Clayton Burch, Dora Stutler, School 
Activities Commission, and Patrick  

Morrisey

100. Plaintiff incorporates the foregoing 
paragraphs as though fully set forth herein. Plaintiff 
brings this Count against Defendants State 
Superintendent W. Clayton Burch in his official capacity, 
Harrison County Superintendent Dora Stutler in her 
official capacity, the School Activities Commission, and 
Attorney General Patrick Morrisey in his official capacity. 

101. The Equal Protection Clause of the 
Fourteenth Amendment, enforceable pursuant to 42 
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U.S.C. § 1983, provides that no state shall “deny to any 
person within its jurisdiction the equal protection of the 
laws.” U.S. Const. amend. XIV, § 1. 

102. Defendants are all governmental actors 
acting under color of state law for purposes of 42 U.S.C. § 
1983 and the Fourteenth Amendment. 

103. Under the Equal Protection Clause, 
discrimination based both on sex and transgender status 
is subject to heightened scrutiny and is therefore 
presumptively unconstitutional absent a showing by the 
state that the discrimination is substantially related to an 
important state interest. 

104. H.B. 3293 discriminates against girls who 
are transgender by singling them out for different 
treatment from cisgender girls and—as a result—
prevents them from accessing the benefits of participation 
in school athletics on an equal basis as other students 
based both on sex and transgender status. 

105. Excluding girls who are transgender form 
participating on girls’ sports teams based solely on their 
“reproductive anatomy and genetics at birth” is not 
substantially related to any important state interest. 

106. West Virginia passed H.B. 3293 for the 
impermissible purpose of excluding all girls who are 
transgender from school athletics. H.B. 3293’s sweeping 
exclusion of girls who are transgender from participation 
in school athletics is so disconnected from H.B. 3293’s 
purported justifications that it is impossible to credit 
them. 

107. H.B. 3293 is based on unfounded 
stereotypes, false scientific claims, and baseless fear and 
misunderstanding of girls who are transgender, which are 
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insufficient to justify discriminatory treatment under any 
level of scrutiny. 

108. H.B. 3293 also discriminates against B.P.J. 
and other girls as compared to boys. H.B. 3293 places 
girls, but not boys, at risk of having their “biological sex” 
challenged and accordingly being the focus of an action 
contending that they do not satisfy the law’s definition of 
female “biological sex.” As a result, H.B. 3293 prevents 
girls from accessing the benefits of participation in school 
athletics on an equal basis vis-à-vis boys in violation of 
their rights under the Equal Protection Clause. 

109. As a result, Defendants have violated the 
Equal Protection Clause, enforceable pursuant to 42 
U.S.C. § 1983. 

110. B.P.J. is irreparably harmed by Defendants’ 
illegal conduct in violation of the Equal Protection Clause, 
enforceable pursuant to 42 U.S.C. § 1983. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff respectfully requests 
that this Court enter an order and judgment as follows: 

A. Declaring that the provisions of and enforcement 
by Defendants of H.B. 3293 as discussed above violate 
Plaintiff’s rights under Title IX; 

B. Declaring that the provisions of and enforcement 
by Defendants of H.B. 3293 as discussed above violate 
Plaintiff’s rights under the Equal Protection Clause of the 
Fourteenth Amendment; 

C. Preliminarily and permanently enjoining 
Defendants, their officials, agents, employees, assigns, 
and all persons acting in concert or participating with 
them from enforcing H.B. 3293 or any other law, custom, 
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or policy that precludes Plaintiff’s participation on girls’ 
school sports teams in West Virginia; 

D. Waiving the requirement for the posting of a bond 
as security for entry of temporary or preliminary 
injunctive relief; 

E. Awarding Plaintiff nominal damages with respect to 
her Title IX claim and nominal damages with respect to her 
equal protection claim against the Schools Activities 
Commission; 

F. Awarding Plaintiff her costs, expenses, and 
reasonable attorneys’ fees pursuant to 42 U.S.C. § 1988 
and other applicable laws; and 

G. Granting such other and further relief as the Court 
deems just and proper. 
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IN THE UNITED STATES DISTRICT COURT  

FOR THE SOUTHERN DISTRICT OF  

WEST VIRGINIA 

CHARLESTON DIVISION 

B. P. J., et al., 

Plaintiffs, 

v. CIVIL ACTION NO. 2:21-cv-00316 

WEST VIRGINIA STATE BOARD OF EDUCATION, 
et al., 

Defendants. 

MEMORANDUM OPINION & ORDER

A fear of the unknown and discomfort with the 
unfamiliar have motivated many of the most malignant 
harms committed by our country’s governments on their 
own citizens. Out of fear of those less like them, the 
powerful have made laws that restricted who could attend 
what schools, who could work certain jobs, who could 
marry whom, and even how people can practice their 
religions. Recognizing that classifying human beings in 
ways that officially sanction harm is antithetical to 
democracy, the states ratified the Fourteenth 
Amendment. It ensures that no state may “deny to any 
person within its jurisdiction the equal protection of the 
laws.” Accordingly, the courts are most juberous of any 
law—state or federal—that treats groups of people 
differently. 
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The matter before me today is a motion to preliminarily 
enjoin a recently passed state law. Those standing in 
opposition to this law assert that it was enacted to incite 
fear and exclude certain persons rather than to address a 
legitimate government interest. At this point, I have been 
provided with scant evidence that this law addresses any 
problem at all, let alone an important problem. When the 
government distinguishes between different groups of 
people, those distinctions must be supported by 
compelling reasons. Having determined that Plaintiff has 
a likelihood of success in demonstrating that this statute 
is unconstitutional as it applies to her and that it violates 
Title IX, Plaintiff’s Motion for a Preliminary Injunction is 
GRANTED. 

I. Plaintiff and Her Claims 

B.P.J. is an eleven-year-old girl preparing to begin the 
sixth grade at a new school. Like many of her peers, B.P.J. 
intends to participate in school athletics. She hopes to join 
both the girls’ cross country and track teams. However, 
B.P.J. was informed by her school that because of a new 
statute, she will no longer be permitted to join either team 
because she is a transgender girl. 

For a definition of terms such as gender identity,1

gender dysphoria,2  cisgender,3 etc., I refer to the 
meticulously researched and written opinion in Grimm v. 
Gloucester County School Board, 972 F.3d 586, 594–597 

1 One’s “deeply felt, inherent sense” of one’s gender. Grimm, 927 F.3d 
at 594. 

2 “[A] condition that is characterized by debilitating distress and 
anxiety resulting from the incongruence between an individual’s 
gender identity and birth-assigned sex.” Grimm, 927 F.3d at 594–95. 

3 A person whose gender identity aligns with her sex-assigned-at-
birth. Grimm, 927 F.3d at 594.
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(4th Cir. 2020). I adopt the definition of transgender used 
in that opinion. “‘Transgender’ is . . . ‘used as an umbrella 
term to describe groups of people who transcend 
conventional expectations of gender identity or 
expression.’” Grimm, 972 at 596 (quoting PFLAG, 
PFLAG National Glossary of Terms (July 2019), 
http://pflag.org/glossary).  

B.P.J. writes in depth about her history—revealing 
publicly what are inherently private details—to educate 
both the court and public. B.P.J. is a transgender girl who, 
while assigned the sex of male at birth, knew from a young 
age that she is a girl. [ECF No. 64, ¶ 31]. By the third 
grade, B.P.J. was living as a girl at home but dressing as 
a boy at school. Id. B.P.J. then asked to change her name 
to a name commonly associated with girls and began living 
as a girl in both public and private. Id. B.P.J. also joined 
her elementary school’s all-girl cheerleading team. Id. at 
¶ 36. B.P.J. practiced and competed with this team without 
incident. 

B.P.J. was diagnosed with gender dysphoria in 2019. 
Id. at ¶ 33. She began puberty-delaying treatment on June 
15, 2020, to treat that condition.4 Plaintiff avers that this 
treatment, which prevents endogenous puberty and 

4 “The medical treatment for gender dysphoria is to eliminate [] 
clinically significant distress by helping a transgender person live in 
alignment with their gender identity.” [ECF No. 2-1, Adkins Decl., at 
5]. For some transgender youth, the distress from gender dysphoria 
is addressed through puberty blocking treatment. Id. at 6. “Puberty 
blocking treatment allows transgender youth to avoid going through 
their endogenous puberty thereby avoiding the heightened gender 
dysphoria and permanent physical changes that puberty would 
cause.” Id. The State cites to experts who question when social 
transition and puberty blocking treatment are appropriate for young 
people. See, [ECF No. 49, Ex. E]. But what is or should be the default 
treatment for transgender youth is not the question before the court. 
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therefore any physiological changes caused by increased 
testosterone circulation, prevents her from developing 
any physiological advantage over other girl athletes.5

B.P.J., through her mother, filed this lawsuit against 
the West Virginia State Board of Education, the Harrison 
County Board of Education, the West Virginia Secondary 
Schools Activities Commission (“WVSSAC”), State 
Superintendent W. Clayton Burch, and Harrison County 
Superintendent Dora Stutler. The State of West Virginia 
moved to intervene, and that motion was granted. Plaintiff 
then amended her complaint, [ECF No. 64], naming both 
the State and Attorney General Patrick Morrisey as 
defendants. 

In her complaint, B.P.J. alleges that Defendants 
Burch, Stutler, the WVSSAC, and Attorney General 
Morrisey deprived her of the equal protection guaranteed 
to her by the Fourteenth Amendment and that the State, 
the State Board of Education, the Harrison County Board 
of Education, and the WVSSAC have violated Title IX. 
[ECF No. 64, at 20–23]. B.P.J. seeks a declaratory 
judgment that Section 18-2-25d of the West Virginia Code 
violates Title IX and the Equal Protection Clause; an 
injunction preventing Defendants from enforcing the law 
against her; a waiver of the requirement of a surety bond 
for preliminary injunctive relief; nominal damages; and 
reasonable attorneys’ fees. 

The motion for a preliminary injunction that 
accompanies her complaint seeks relief only insofar as this 
law applies to her. That is, granting this motion will only 

5 The NCAA and the International Olympic Committee, which both 
permit transgender women to compete as women in athletic events, 
require that the athletes suppress their testosterone for a certain 
period of time or that it be suppressed below a particular threshold.
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prevent the State and other Defendants from enforcing 
Section 18-2-25d against B.P.J. Whether the law is facially 
unconstitutional is an issue raised in the Complaint and 
will be resolved at a later stage of litigation. 

II. The Law 

On March 18, 2021, ten delegates in the West Virginia 
House of Delegates introduced House Bill 3293, 
strategically referred to as the “Save Women’s Sports 
Bill.” West Virginia Governor Jim Justice signed the bill 
into law on April 28, 2021, and it was codified as West 
Virginia Code, Section 18-2-25d, entitled “Clarifying 
participation for sports events to be based on biological 
sex of the athlete at birth.” 

The statute begins by noting that “[t]here are inherent 
differences between biological males and biological 
females, and that these differences are cause for 
celebration, as determined by the Supreme Court of the 
United States in United States v. Virginia (1996).” § 18-2-
25d(a)(1). The statute then provides a series of definitions, 
all at issue here: 

(1) “Biological sex” means an individual’s physical 
form as a male or female based solely on the 
individual’s reproductive biology and genetics at 
birth. 

(2) “Female” means an individual whose 
biological sex determined at birth is female. As used 
in this section, “women” or “girls” refers to 
biological females. 

(3) “Male” means an individual whose biological 
sex determined at birth is male. As used in this 
section, “men” or “boys” refers to biological males. 

§ 18-2-25d(b)(1)–(3). 
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Using these definitions, the gravamen of the statute 
requires that “[i]nterscholastic, intercollegiate, 
intramural, or club athletic teams or sports that are 
sponsored by any public secondary school or a state 
institution of higher education,” “shall be expressly 
designated as one of the following based on biological sex: 
(A) Males, men, or boys; (B) Females, women, or girls; or 
(C) Coed or mixed.” § 18-2-25d(c)(1). Once those teams are 
properly designated, the statute goes on to address who 
may participate on which teams. “Athletic teams or sports 
designated for females, women, or girls shall not be open 
to students of the male sex where selection for such teams 
is based upon competitive skill or the activity involved is a 
contact sport.” § 18-2-25d(c)(1). 

According to the statute’s text, its definition of 
“biological sex” has nothing to do with gender identity. 
“Gender identity is separate and distinct from biological 
sex to the extent that an individual’s biological sex is not 
determinative or indicative of the individual’s gender 
identity. Classifications based on gender identity serve no 
legitimate relationship to the State of West Virginia’s 
interest in promoting equal athletic opportunities for the 
female sex.” § 18-2-25d(a)(4). 

The State asserts that the objective of the statute is to 
provide equal athletic opportunities for female athletes 
and to protect the physical safety of female athletes when 
competing. [ECF No. 49, at 7]. Plaintiff argues that the 
State’s assertion is a façade concealing the true objective: 
to exclude transgender girls and women from 
participating in sports. 

III. The Preliminary Injunction 

The United States Supreme Court and the United 
States Court of Appeals for the Fourth Circuit have 
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provided district courts with a precise analytical 
framework for determining whether to grant preliminary 
injunctive relief. First, B.P.J. must make a clear showing 
that she will likely succeed on the merits. Second, she 
must make a clear showing that she is likely to be 
irreparably harmed absent preliminary relief. Third, she 
must show that the balance of equities tips in her favor. 
Finally, B.P.J. must show that an injunction is in the 
public interest. All four requirements must be satisfied. 
Winter v. Natural Resources Defense Council, Inc., 555 
U.S. 7 (2008); The Real Truth About Obama, Inc. v. 
Federal Election Commission, 575 F.3d 342, 346–47 (4th 
Cir. 2009), vacated on other grounds, 130 S. Ct. 2371 
(2010). 

a. Likelihood of Success on the Merits 

As required by Natural Resource Defense Counsel, I 
must first determine if B.P.J. has demonstrated a clear 
likelihood of success on the merits of either her Equal 
Protection Claim or her Title IX Claim. I will address each 
in turn. 

i. Equal Protection Claim 

The Equal Protection Clause of the Fourteenth 
Amendment provides that “[n]o State shall . . . deny to any 
person within its jurisdiction the equal protection of the 
laws.” U.S. Const. amend. XIV, § 1. It is “essentially a 
direction that all persons similarly situated should be 
treated alike.” City of Cleburne v. Cleburne Living Ctr., 
473 U.S. 432, 439 (1985). 

The first step in an equal protection analysis is to 
determine what level of scrutiny I must apply to Section 
18-2-25d. The answer to this question turns on what 
classifications are created by the law. Plaintiff argues that 
this law discriminates against transgender girls and only 
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transgender girls because cisgender boys, cisgender girls, 
and transgender boys are all unaffected by the law’s 
central tenet: non-cisgender girls may not participate on a 
girls’ sports team. [ECF No. 19, at 19]. The State 
responded that this law does not treat transgender girls 
differently than other groups because this law is premised 
on “biological sex,” and it treats all “biological males” 
similarly by prohibiting them from participating on girls’ 
sports teams. 

Essentially, the State contends that the Equal 
Protection Clause is not being violated because B.P.J. is 
being treated the same under this law as those she is 
similarly situated with: “biological males” as defined by 
West Virginia Code § 18-2-25d(b)(3). But this is 
misleading. Plaintiff is not most similarly situated with 
cisgender boys; she is similarly situated to other girls. 
Accord Grimm, 972 F.3d at 610 (“The overwhelming 
thrust of everything in the record . . . is that Grimm was 
similarly situated to other boys”). Plaintiff has lived as a 
girl for years. She has competed on the all-girls 
cheerleading team at her school. She changed her name to 
a name more commonly associated with girls. And of the 
girls at her middle school, B.P.J. is the only girl who will 
be prevented from participating in school-sponsored 
athletics. Here, there is an inescapable conclusion that 
Section 18-2-25d discriminates on the basis of transgender 
status. Hecox v. Little, 479 F. Supp. 3d 930, 975 (D. Idaho 
2020) (“while the physiological differences the Defendants 
suggest support the categorical bar on transgender 
women’s participation in women’s sports may justify the 
Act, they do not overcome the inescapable conclusion that 
the Act discriminates on the basis of transgender status”). 
The question then is what level of scrutiny applies to 
classifications based on transgender status. 
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The Fourth Circuit answered that question in Grimm. 
Stare decisis requires that I apply intermediate, or 
heightened, scrutiny to laws that classify people according 
to transgender status. Grimm arrived at this conclusion 
from two different directions. First, Grimm finds that 
discrimination against transgender people is inherently 
based in sex, and therefore the level of scrutiny applicable 
to sex discrimination applies to transgender 
discrimination. 972 F.3d at 607. In the alternative, Grimm 
finds that transgender people are a quasi-suspect class 
and therefore entitled to intermediate scrutiny of laws 
that treat them differently than non-transgender people. 
Id.

To survive a review under intermediate scrutiny, the 
government must provide an “exceedingly persuasive 
justification” for the classification created by a law or 
policy. Mississippi Univ. For Women v. Hogan, 458 U.S. 
718, 724 (1982). At a minimum, the government must show 
that “the classification serves important governmental 
objectives and that the discriminatory means employed 
are substantially related to the achievement of those 
objectives.” Id. A law discriminating against a quasi-
suspect class “must be genuine, not hypothesized or 
invented post hoc in response to litigation. And it must not 
rely on overbroad generalizations about the different 
talents, capacities, or preferences of males and females.” 
United States v. Virginia, 518 U.S. 515, 533 (1996) (citing 
Weinberger v. Wiesenfeld, 420 U.S. 636, 643, 648 (1975)). 

“Under intermediate scrutiny, the government bears 
the burden of establishing a reasonable fit between the 
challenged statute and a substantial governmental 
objective.” United States v. Chapman, 666 F.3d 220, 226 
(4th Cir. 2012) (citing United States v. Chester, 628 F.3d 
673, 683 (4th Cir. 2010)). The party defending the statute 
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must “present[] sufficient probative evidence in support of 
its stated rationale for enacting a gender preference, i.e., . 
. . the evidence [must be] sufficient to show that the 
preference rests on evidence-informed analysis rather 
than on stereotypical generalizations.” H.B. Rowe Co. v. 
Tippett, 615 F.3d 233, 242 (4th Cir. 2010) (quoting Eng’g 
Contractors Ass’n of S. Fla. v. Metropolitan Dade Cnty., 
122 F.3d 895, 910 (11th Cir. 1997)); Concrete Works of 
Colorado, Inc. v. City and Cnty. of Denver, 321 F.3d 950, 
959 (10th Cir. 2003) (“[T]he gender-based measures . . . 
[must be] based on ‘reasoned analysis rather than [on] the 
mechanical application of traditional, often inaccurate, 
assumptions.’” (quoting Mississippi Univ. for Women, 
458 U.S. at 726)). 

In this preliminary matter, my inquiry is constrained 
to whether this statute is unconstitutional as applied to 
B.P.J. An as-applied challenge is “based on a developed 
factual record and the application of a statute to a specific 
person[.]” Educational Media Co. at Va. Tech, Inc. v. 
Insley, 731 F.3d 291, 298 n.5 (4th Cir. 2013) (quoting 
Richmond Med. Ctr. for Women v. Herring, 570 F.3d 165, 
172 (4th Cir. 2009) (en banc)). “It is axiomatic that a 
‘statute may be invalid as applied to one state of facts and 
yet valid as applied to another.’” Ayotte v. Planned 
Parenthood of Northern New England, 546 U.S. 320, 328 
(2006) (quoting Dahnke-Walker Milling Co. v. 
Bondurant, 257 U.S. 282, 289 (1921)). 

Here, the State’s proffered objective for the statute is 
to provide equal athletic opportunities for female athletes 
and to protect female athletes while they participate in 
athletics. [ECF No. 49, at 7]. B.P.J. argues that I should 
reject this offered objective and instead find that the 
State’s true objective is to exclude transgender women 
and girls from participating in state-sponsored athletics. 
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While I need not do so, Virginia, 518 U.S. at 536, I will 
proceed as if the State’s offered objective is genuine. 
Regardless, I find that this statute as applied to B.P.J. is 
not substantially related to providing equal athletic 
opportunities for girls. 

As described at length in her memorandum in support 
of her motion for a preliminary injunction, B.P.J. has been 
living publicly as a girl for over a year at this point. As part 
of treating her gender dysphoria, B.P.J. has been on 
puberty delaying drugs for over a year. As a result, B.P.J. 
has not undergone and will not undergo endogenous 
puberty, the process that most young boys undergo that 
creates the physical advantages warned about by the 
State. 

B.P.J. has provided evidence that any physical 
advantages that men and boys enjoy are derived from 
higher concentrations of circulating testosterone. This is 
supported by both the NCAA policy6 and the International 
Olympic Committee’s policy7 that permit transgender 
women to compete on teams that align with their gender 
identity so long as those athletes receive testosterone 
suppressing treatment. According to B.P.J.’s experts, 
“there is a medical consensus that the difference in 
testosterone is generally the primary known driver of 
differences in athletic performance between elite male 

6 NCAA Inclusion of Transgender Student-Athletes, NCAA (Aug. 
2011), https://www.ncaa.org/sites/default/files/Transgender_ 
Handbook_2011_Final.pdf  

7 IOC Consensus Meeting on Sex Reassignment and 
Hyperandrogenism, Int’l Olympic Comm. (Nov. 2015), 
https://stillmed.olympic.org/Documents/Commissions_PDFfiles/Med
ical_commission/201511_ioc_consensus_meeting_on_sex_reassignme
nt_and_hyperandrogenism -en.pdf. 
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athletes and elite female athletes.” [ECF No. 2-1, Safer 
Decl., at 6–7]. 

The Defendant cites to an expert who asserts that for 
transgender athletes who have undergone endogenous 
puberty, later suppression of testosterone does not 
eradicate all competitive advantage. [ECF No. 49, Ex. G]. 
Like Judge Nye in the District of Idaho, I find this opinion 
unpersuasive. See Hecox v. Little, 479 F. Supp. 3d 930, 980 
(D. Idaho 2020). While that argument may be relevant to 
a facial challenge of the statute, it is irrelevant to this as-
applied analysis. B.P.J. has not undergone endogenous 
puberty and will not so long as she remains on her 
prescribed puberty blocking drugs. At this preliminary 
stage, B.P.J. has shown that she will not have any inherent 
physical advantage over the girls she would compete 
against on the girls’ cross country and track teams. 

Further, permitting B.P.J. to participate on the girls’ 
teams would not take away athletic opportunities from 
other girls. Transgender people make up a small 
percentage of the population: 0.6% of the adult population 
generally, and 0.7% of thirteen- to seventeen-year-olds. 
Herman, Flores, Brown, et al., Age of Individuals Who 
Identify as Transgender in the United States, The 
Williams Institute (Jan. 2017), 
http://williamsinstitute.law.ucla.edu/wp-content/uploads/ 
Age-Trans-Individuals-Jan-2017.pdf. The number of 
transgender people who wish to participate in school-
sponsored athletics is even smaller. Insofar as I am aware, 
B.P.J. is the only transgender student at her school 
interested in school-sponsored athletics. Therefore, I 
cannot find that permitting B.P.J. to participate on the 
girls’ cross country and track teams would significantly, if 
at all, prevent other girl athletes from participating. 
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Finally, as applied to B.P.J., this law cannot possibly 
protect the physical safety of other girl athletes. Cross 
country and track are not contact sports. The physical 
ability of one athlete does not put another in danger in the 
way it might in another sport like football or hockey. 

As applied to B.P.J., Section 18-2-25d is not 
substantially related to protecting girls’ opportunities in 
athletics or their physical safety when participating in 
athletics. I find that B.P.J. is likely to succeed on the 
merits of her equal protection claim. 

ii. Title IX 

Success on her Title IX claim would require B.P.J. to 
show “(1) that [she] was excluded from participation in an 
education program ‘on the basis of sex’; (2) that the 
educational institution was receiving federal financial 
assistance at the time; and (3) that improper 
discrimination caused [her] harm.” Grimm, 972 F.3d at 
616 (citing Preston v. Va. ex rel. New River Cmty. Coll., 31 
F.3d 203, 206 (4th Cir. 1994)). There is no question that 
Defendants named in this case received federal funding or 
that the athletic programs run by Harrison County are 
part of an education program. Recognizing this, what 
remains to be determined is whether B.P.J has 
demonstrated that she will likely succeed in proving that 
she is being excluded on the basis of sex and that she was 
harmed by unlawful discrimination. 

That B.P.J. is being excluded from school athletics on 
the basis of her sex is clear. Like the Fourth Circuit’s 
decision in Grimm, I “have little difficulty holding” that 
Section 18-2-25d discriminates against her “on the basis of 
sex.” Grimm, 972 F.3d at 616; accord Bostock v. Clayton 
County, 140 S. Ct. 1731, 1741 (2020) (holding that 
discrimination against a person for being transgender is 
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discrimination “on the basis of sex” under Title VII). The 
law could not exclude B.P.J. from a girls’ athletics team 
without referencing her “biological sex” as defined in the 
statute. Her sex “remains a but-for cause” of her exclusion 
under the law. Grimm, 972 F.3d at 616. 

Again, as in Grimm, I also have little difficulty finding 
that B.P.J. is harmed by this law. All other students in 
West Virginia secondary schools—cisgender girls, 
cisgender boys, transgender boys, and students falling 
outside of any of these definitions trying to play on the 
boys’ teams—are permitted to play on sports teams that 
best fit their gender identity. Under this law, B.P.J. would 
be the only girl at her school, as far as I am aware, that is 
forbidden from playing on a girls’ team and must join the 
boys’ team. Like the discriminatory policy in Grimm, this 
law both stigmatizes and isolates B.P.J. 

The final question is whether the law unlawfully 
discriminates against B.P.J. In the Title IX context, 
discrimination “mean[s] treating that individual worse 
than others who are similarly situated.” Grimm, 972 F.3d 
at 618 (quoting Bostock, 140 S. Ct. at 1740). Here, as I have 
stated above, B.P.J. will be treated worse than girls with 
whom she is similarly situated because she alone cannot 
join the team corresponding to her gender identity. 
Considering all of this, I find that B.P.J. has demonstrated 
a likelihood of success on the merits for her Title IX claim. 

b. Irreparable Harm 

When a party has shown a likelihood of a constitutional 
violation, the party has shown an irreparable harm. Henry 
v. Greenville Airport Comm’n, 284 F.2d 631, 633 (4th Cir. 
1960). Forcing a girl to compete on the boys’ team when 
there is a girls’ team available would cause her 
unnecessary distress and stigma. In addition to the harm 
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to B.P.J., requiring her to compete on the boys’ team 
would also be confusing to coaches and teammates. And 
not only would B.P.J. be excluded from girls’ sports 
completely; she would be excluded because of who she is: 
a transgender girl. Having found above that her exclusion 
is likely to be in violation of the Equal Protection Clause 
and Title IX, I find that B.P.J. has demonstrated that she 
will be irreparably harmed if this law were to take full 
effect. 

c. Balance of Equities and the Public Interest 

Where, as here, the government is a party, the 
“balance of the equities” and “public interest” prongs of 
the preliminary injunction test merge. Nken v. Holder, 
556 U.S. 418, 435 (2009). In evaluating the balance of the 
equities, courts “must balance the competing claims of 
injury and must consider the effect on each party of the 
granting or withholding of the requested relief.” Winter, 
555 U.S. at 24. It is always in the public interest to uphold 
constitutional rights. Centro Tepeyac v. Montgomery 
Cnty., 722 F.3d 184, 191 (4th Cir. 2013). 

It is clearly in the public interest to uphold B.P.J.’s 
constitutional right to not be treated any differently than 
her similarly situated peers because any harm to B.P.J.’s 
personal rights is a harm to the share of American rights 
that we all hold collectively. The right not to be 
discriminated against by the government belongs to all of 
us in equal measure. It is that communal and shared 
ownership of freedom that makes up the American ideal. 
The American ideal is one “that never has been yet— And 
yet must be—the land where every man is free.” Let 
America be America Again, Langston Hughes. 

Plaintiff B.P.J.’s Motion for a Preliminary Injunction is 
GRANTED.
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IV. Bond Requirement 

Plaintiff also seeks to waive the bond required by 
Federal Rule of Civil Procedure 65(c). “Where the district 
court determines that the risk of harm [to the enjoined 
party] is remote, or that the circumstances otherwise 
warrant it, the court may fix the amount of the bond 
accordingly. In some circumstances, a nominal bond may 
suffice.” Hoecst Diafoil Co. v. Nan Ya Plastics Corp., 174 
F.3d 411, 421 n.3 (4th Cir. 1999). This bond can even be 
waived entirely when the defendant would not suffer any 
harm from the injunction. Citizens for a Responsible 
Curriculum v. Montgomery Cnty. Pub. Sch., No. Civ. A. 
AW-05-1994, 2005 WL 1075634, at *12 (D. Md. May 5, 
2005). I find that a bond is unnecessary and waive its 
requirement in this case. 

V. Conclusion 

For the reasons stated above, Plaintiff’s Motion for a 
Preliminary Injunction 

[ECF No. 2] is GRANTED. While this case is pending, 
Defendants are enjoined from enforcing Section 18-2-25d 
against B.P.J. She will be permitted to sign up for and 
participate in school athletics in the same way as her girl 
classmates. 

The court DIRECTS the Clerk to send a copy of this 
Order to counsel of record and any unrepresented party. 
The court further DIRECTS the Clerk to post a copy of 
this published opinion on the court’s website, 
www.wvsd.uscourts.gov. 

ENTER: July 21, 2021 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF WEST 

VIRGINIA 

CHARLESTON DIVISION 

B. P. J., et al., 

Plaintiffs, 

v. CIVIL ACTION NO. 2:21-cv-00316 

WEST VIRGINIA STATE BOARD OF EDUCATION, 
et al., 

Defendants, 

and 

LAINEY ARMISTEAD, 

Defendant-Intervenor.  

STIPULATION OF UNCONTESTED FACTS 

IT IS HEREBY AGREED AND STIPULATED, by 
and between the undersigned counsel, that: 

1. The Harrison County Board of Education and 
County Superintendent Dora Stutler acknowledge and 
respect that B.P.J. has a female gender identity as 
recognized in the Gender Support Plan [HCBOE 00054-
58; HCBOE 00060-64]. 
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2. Because, as it is currently drafted, House Bill 3293, 
codified at West Virginia Code § 182-25d, applies to public 
secondary schools and states that "[a]thletic teams or 
sports designated for females, women, or girls shall not be 
open to students of the male sex where selection for such 
teams is based upon competitive skill or the activity 
involved is a contact sport[,]" and because of the 
definitions set forth in House Bill 3293, House Bill 3293 
prevents B.P.J. from participating on sports teams that 
are designated for girls and that are sponsored by 
Bridgeport Middle School, absent an injunction by a court. 

3. House Bill 3293 is a West Virginia State law that 
applies to County Boards of Education, including the 
Harrison County Board of Education and its County 
Superintendent. House Bill 3293 provides for private 
causes of action, and thus imposes liability against County 
Boards of Education, like the Harrison County Board of 
Education. While the Harrison County Board of 
Education and its County Superintendent did not devise 
and have not adopted House Bill 3293 as their own policy, 
the Harrison County Board of Education and its County 
Superintendent, absent an injunction by a court, would be 
compelled and required to enforce House Bill 3293 
because it is a mandatory State law that affords them no 
discretion. 

4. Accordingly, absent the injunction in this action, 
House Bill 3293 would have prevented the Harrison 
County Board of Education from permitting B.P.J. to 
participate on the Bridgeport Middle School girls’ cross-
country team during the 2021-2022 school year. 

5. B.P.J. participated on the Bridgeport Middle 
School girls’ cross-country team during the 2021-2022 
school year without any disruption. 
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6. No other Bridgeport Middle School student was 
displaced by B.P.J.’s participation on the girls’ cross-
country team. 

7. The Harrison County Board of Education has 
delegated some level of control, supervision, and 
regulation of interscholastic athletic events sponsored by 
Bridgeport Middle School to the West Virginia Secondary 
School Activities Commission. 

8. The Harrison County Board of Education receives 
federal funding. 

Dated this seventh day of March, 2022. 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF WEST 

VIRGINIA 

CHARLESTON DIVISION 

B. P. J., et al., 

Plaintiffs, 

v.    CIVIL ACTION NO. 2:21-cv-00316 
    Hon. Joseph R. Goodwin, District Judge 

WEST VIRGINIA STATE BOARD OF EDUCATION, 
et al., 

Defendants, 

and 

LAINEY ARMISTEAD, 

Defendant-Intervenor.  

STIPULATION OF UNCONTESTED FACTS 

IT IS HEREBY AGREED AND STIPULATED, by 
and between the undersigned counsel, that: 

1. The West Virginia State Board of Education and 
State Superintendent W. Clayton Burch acknowledge that 
Plaintiff has produced documentation that attests that 
B.P.J. is transgender and identifies as a girl. 
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2. Absent an injunction by a court, House Bill (“H.B.”) 
3293, codified at West Virginia Code § 18-2-25d, prevents 
B.P.J. from participating on sports teams that are 
designated for girls and are sponsored by Bridgeport 
Middle School because it applies to public secondary 
schools and states that “[a]thletic teams or sports 
designated for females, women, or girls shall not be open to 
students of the male sex where selection for such teams is 
based upon competitive skill or the activity involved is a 
contact sport” and because of the definitions set forth in 
H.B. 3293. 

3. Absent an injunction by a court, the West Virginia 
State Board of Education and Superintendent Burch would 
be compelled and required to follow H.B. 3293, codified at 
West Virginia Code § 18-2-25d, because it is a mandatory 
State law that applies to the West Virginia State Board of 
Education and the Superintendent of the West Virginia 
Department of Education that affords them no discretion. 

4. Absent an injunction by a court, the West Virginia 
State Board of Education would be compelled and required 
to promulgate rules implementing H.B. 3293, codified at 
West Virginia Code § 18-2-25d, because it is a mandatory 
State law that affords it no discretion which states that 
“The State Board of Education shall promulgate rules, 
including emergency rules, pursuant to § 29A-3B-1 et seq. 
of this code to implement the provisions of this section.” 

5. The State Superintendent, as a representative of 
the West Virginia Department of Education, does not 
support H.B. 3293, codified at West Virginia Code § 18-2-
25d. 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF WEST 

VIRGINIA 

CHARLESTON DIVISION 

B. P. J., et al., 

Plaintiffs, 

v. CIVIL ACTION NO. 2:21-cv-00316 

WEST VIRGINIA STATE BOARD OF EDUCATION, 
et al., 

Defendants. 

DECLARATION OF LAINEY ARMISTEAD 

I, Lainey Armistead, under penalty of perjury, declare as 
follows: 

1. I am a twenty-two-year-old resident of Charleston, 
West Virginia, in Kanawha County, and have personal 
knowledge of the information below. 

2. I am a junior and female athlete at West Virginia 
State University (WVSU) in Charleston, West Virginia, 
where I am a member of the women’s soccer team. Soccer 
is my passion and life-defining pursuit. 

Athletics Background 

3. I come from a family of talented athletes. My dad 
was a multi-sport athlete in high school and an All-
American soccer player in college. He later coached club 
soccer. My mom was a high school and collegiate 
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cheerleader. Two of my brothers went on to play soccer in 
college. 

4. Soccer was like the air I breathed growing up. I 
first kicked a soccer ball at three years old—almost as 
soon as I could walk. I grew up playing pick-up soccer 
games with my brothers, being coached by my dad on 
technique, and cheering at soccer matches alongside my 
family. 

5. I started playing on club soccer teams in my home 
state of Kentucky at age seven and continued competing 
on club teams through the end of my high school career. 

6. I was excited to enjoy success on those club soccer 
teams. When I was just nine years old, my club soccer 
team won the indoor U.S. Youth Futsall National 
Championships—which is the largest and most 
prestigious indoor youth soccer competition in the 
country. It was an unforgettable experience. 

7. I later went on to help my club soccer team win 
state championships during my freshman and sophomore 
years of high school. Those wins pushed me to try even 
harder. 

8. Also during my sophomore year of high school, I 
had the honor of being selected from my club soccer team 
(Kentucky Fire) as one of only 20 girls in the nation to be 
invited to compete in a showcase soccer event in Las 
Vegas. 

9. In addition to club soccer, I also competed on my 
school’s middle school and high school soccer teams. One 
of my favorite memories from that time was helping my 
high school soccer team win the state championship 
during my freshman year of high school. 
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Competing in Women’s Collegiate Athletics 

10. It was my dream to play soccer in college. And I 
hoped my hard work would pay off with a college 
scholarship. I know, however, that athletic scholarships 
are limited and competitive. 

11. After visiting approximately ten different colleges, 
I decided to visit West 

Virginia State University (WVSU), a public state 
university. I immediately knew this was where I wanted 
to attend college and I committed the same day. 

12. WVSU offered me a soccer scholarship to compete 
on its women’s soccer team. That scholarship helps pay for 
my education and brings me one step closer to my dream 
of being a lawyer someday. 

13. Without a scholarship, I likely would have attended 
a college in my hometown and been saddled with school 
loans. My athletic scholarship opened the door for me to 
attend the school of my choice. 

14. WVSU is an NCAA Division II soccer team and 
competes in the NCAA Mountain East Conference. 

15. There are 11 players per team (22 players total) on 
the soccer field at any given time, though teams may have 
two or three times that many players total. Those 11 
starting positions are highly coveted and competitive. 

16. Team players are grouped into four general 
categories: 

a. the front, or attacking positions, which are called 
strikers; 

b. the midfielder positions; 

c. the defender positions; 
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d. and the goalie. 

17. I play starting left wingback on the soccer field, 
which is a defender position. But I “attack” a lot, which 
means I run up and down the field much of the game. 

18. I also have the privilege of serving as team captain. 
This is a leadership position that is voted on by both 
players and coach, and has responsibilities that include 
organizing the team, determining what jerseys to wear, 
serving as liaison between the players and coaches, and 
also serving as liaison between the players and referee. 

19. In 2020, I received the Stinger Award for “Female 
Teammate of the Year” in WVSU women’s soccer. 

20. Due to the COVID-19 pandemic, I currently have 
three years of NCAA eligibility left. 

21. My teammates and I train hard to win. We do 
running drills, weightlifting, and watch replay videos of 
our prior games to evaluate how we can improve. 

22. But it is not always easy. I have made many 
sacrifices over the course of my athletic career to play the 
sport that I love. I have missed school dances and spring 
breaks; family events; and friends’ birthdays. I have given 
up my weekends and free time. I stay at school late for 
practice and get up early to train. 

23. But I make these sacrifices because I want to be 
the best that I can be. I want to win—not just for myself, 
but also for my teammates. And it is that love of winning 
that helps me press through when the going gets tough. 

24. I love my sport. It’s exhilarating to see all the 
training and hard work that we put in at practice pay off 
on the field. 
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25. Soccer is called the “beautiful sport”—and for good 
reason. It is the most played sport in the world. Like 
music, soccer transcends culture. You can play a pick-up 
game of soccer with anyone regardless of language or 
background. 

26. But soccer is also beautiful because it takes 
incredible teamwork to achieve a win. Soccer is a 90-
minute game. It is much more difficult for women to run 
nonstop for a full 90-miuntes than it is for men. As a result, 
women’s soccer games are different than men’s. We have 
to be more cohesive. We pass the ball more, communicate 
more, and rely on our teammates more. But rather than a 
downside, I see teamwork as a thing of beauty. I love 
accomplishing things as a group. And when I step on the 
field with those ten other women, I know they have my 
back and I have theirs. We play hard for each other. As a 
result, my teammates have become some of my closest 
friends. 

27. Soccer also taught me life skills like mental and 
physical toughness, perseverance, and good 
sportsmanship. It taught me that hard work and discipline 
pay off. It taught me the value of teamwork. It provided 
leadership opportunities that will benefit my future 
career. It opened new financial opportunities, such as 
benefitting from my image and likeness. It has given me 
lasting friendships with my teammates. And it has given 
me something to strive for. I would not be the person I am 
today without soccer. 

Safety Concerns in Soccer 

28. Soccer is a rough contact sport, and injuries are 
common among female athletes. 

29. From my own observations, concussions, knee 
injuries, and ankle injuries are the most common injuries 
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incurred by soccer players. In the first couple games of 
the WVSU fall 2021 soccer season alone, members of my 
team suffered all three of these injuries. 

30. Playing a rough contact sport with other girls is 
one thing. But having played pick-up soccer games with 
my brothers and street soccer with men, I have realized 
that playing a rough contact sport with men is entirely 
different. 

31. Males are generally stronger, fitter, faster, and 
have a bigger stature than women, which gives them 
advantages of strength, speed, and size in soccer. They 
compete at a faster pace. They kick the ball harder. They 
have physical frames that are generally larger. 

32. Thankfully, I can enjoy a casual pick-up game of 
soccer with men because they take it easier on me. They 
do not go “all-in” because they know they could hurt me. 
But it would be a different story if a male was seriously 
competing and making full use of his strength, speed, and 
size in a soccer match against me. Based on my long 
experience playing competitive team soccer, I would be 
more worried that I could be injured by a male than a 
female competitor in a game in which players are trying 
their hardest to win. 

Fairness in Women’s Sports 

33. A couple years ago, I heard about female track 
athletes in Connecticut who lost to biological males 
competing in their races. I learned that these two males 
won 15 women’s state championship titles in girls’ high 
school track and field. I was appalled and heartbroken for 
those girls. It felt so unfair. But I was thankful that those 
athletes had the courage to stand up. 
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34. I also heard that a male who competed on the 
University of Montana men’s team track and cross-
country team began competing in women’s cross-country 
and track events and displaced collegiate female athletes. 

35. So when I heard that West Virginia’s legislature 
passed the Save Women’s Sports Act to protect the 
integrity of women’s sports, I enthusiastically supported 
it. 

36. I never dreamed this would be an issue in West 
Virginia. And I never thought this issue could personally 
impact my competition till I learned a lawsuit had been 
filed against the new West Virginia law to pro-tect 
women’s sports. 

37. Getting involved in this lawsuit was a weighty 
decision. I sought a lot of counsel and considered my 
options carefully before deciding to become involved in a 
case of this public importance and controversy. It’s not 
always easy standing up for what you believe in. 

38. And I know from experience in friendly 
competitions against men that facing a male in a soccer 
game changes the entire dynamics on the field and poses 
not just fairness but safety concerns, as well. 

39. If forced to compete against a male athlete, I would 
have to face the hard decision of competing on an unfair 
playing field with heightened safety risks, or not 
competing at all. 

40. A single male on my team could displace me or one 
of my teammates from a starting position—or a position 
on the team. 

41. Even if the male athlete was on my team—
arguably giving my team an advantage—I would treat 
that individual with respect and kindness, but it would still 
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be unfair to displace a female athlete from her place on the 
field or from that position. And it also would not be fair to 
the female players on the opposing team. 

42. Allowing males into women’s athletics allows a 
person with a male body to take opportunities away from 
female athletes—whether that is a spot on the team, a 
starting position on the field, an athletic scholarship, the 
opportunity to benefit from her likeness, or recognition 
and awards—and is contrary to the entire purpose of 
women’s sports. 

43. Women’s sports exist to give girls like me a chance 
to compete in sports on a level playing field. 

44. Women have worked so hard to be taken seriously 
on the athletic level. 

45. I fear that too many women feel pressured to 
remain silent about their beliefs. 

46. I want other little girls in the future, or my own 
daughters, to not have to worry about competing against 
males. I also fear that girls in the future might consider 
not playing at all if they feel they cannot win against a 
physically superior male. Winning is the motivation for a 
lot of us who played sports for years. 

47. I believe that protecting fairness in women’s sports 
is a women’s rights issue. This isn’t just about fair play for 
me: it’s about protecting fairness and safety for female 
athletes across West Virginia. It’s about ensuring that 
future generations of female athletes are not 
discriminated against but have access to the same equal 
athletic opportunities that shaped my life. 

48. Being an athlete in college has made me even more 
passionate about the sport that I play. I want fairness and 
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equality in sports. And I want to ensure those standards 
are protected for other girls, too. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty 
of perjury that the foregoing is true and correct 

/s/ Lainey Armistead 

Lainey Armistead 

Dated: April 20, 2022 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF WEST 

VIRGINIA 

CHARLESTON DIVISION 

B. P. J., et al., 

Plaintiffs, 

v. CIVIL ACTION NO. 2:21-cv-00316 

WEST VIRGINIA STATE BOARD OF EDUCATION, 
et al., 

Defendants. 

DECLARATION OF CHELSEA MITCHELL 

I, Chelsea Mitchell, declare as follows: 

1. I am a nineteen-year-old graduate of Canton High 
School in Canton, Connecticut, and a sophomore student 
athlete at the College of William and Mary in 
Williamsburg, Virginia. 

2. As an elite female athlete, I had the deflating 
experience of competing against and losing to male 
athletes in the girls’ category throughout all four years of 
my high school career. I personally lost four state 
championship titles, two All-New England awards, 
medals, points, placements, and publicity due to an unfair 
state athletic policy that permits males to compete in girls’ 
sports in Connecticut. 
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3. I hope that by sharing my experience, no other 
female athlete will have to face the heartache and loss that 
I did. 

Athletic Background 

4. Sports are a big part of my family. My sisters and 
I each start-ed playing organized sports in kindergarten 
and later became multi-sport athletes. My oldest sister 
was captain of her high school soccer and track teams and 
went on to run collegiate track. My younger sister plays 
high school soccer and runs track, and also played lacrosse 
and basketball for a time. And I played basketball until 
eighth grade. I was the leading scorer on my varsity 
soccer team and a four-year starter. And I am a short 
distance sprinter and long jumper. 

5. My dad dedicated 15 years to coaching our soccer 
and basket-ball teams. My mom was our number one 
cheerleader, driving us to and from games, and 
volunteering her time so that we could play the sports we 
loved. 

6. I started running track in middle school. My older 
sister ran it, and I decided to give it a try. I loved it: the 
competitiveness, how it makes me feel, and the 
opportunity to win. 

7. I’m quite proud of my high school athletic 
achievements, which include: 

 High School All-American for Long Jump, 2020 — 
NSAF (top 6 nationally) 

 Girls Outdoor Track Athlete of the Year, 2019 — 
Connecticut High School Coaches Association 

 Bo Kolinsky Female Athlete of the Year, 2019 — 
Hartford Courant (soccer and track) 

470



 New England Champion in 100m 

 3 State Open Championships — 55m, 100m, Long 
Jump 

 8 State Championships — 55m, 100m, 200m, 300m, 
Long Jump x3, 4x100 relay 

 20 Conference Championships 

 Hold the Conference Meet Records in all my events 
— 55m, 300m, LJ, 100m, 200m, LJ 

 MVP award for track every season of high school 
career. 

 Most goals scored in school history for girls’ soccer. 

 Most championship titles in school history for any 
athlete, male or female. 

 Being the only female in school history to win a 
State or New England Championship in track and 
field. Thirteen different male athletes have won titles. 

8. I am proud of what I’ve accomplished. But it hasn’t 
been easy. 

9. I have made a ton of sacrifices to compete—giving 
up what many would consider the “normal” teenage life by 
watching what I eat, skipping the parties, and going to bed 
early. I spend several hours a day at the track and in the 
weight room. Track meets are all-day events that start 
early and end late. I usually train or compete six days a 
week, with Sunday often my only day off when we are in-
season. I do all of this to strengthen my body and improve 
my technique in hopes of running just a few tenths of a 
second faster or jumping just a few inches farther. 

10. I do not mind the early mornings and long, tiring 
days when I know the competition is fair. Because when 
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the competition is fair, I know I have a decent shot at 
winning. But my high school experience was anything but 
fair. 

Males competing in Connecticut girls’ track 

11. During my freshman year of high school, my mom 
in-formed me that a male would be competing in the girls’ 
category. 

12. Later, we learned that the Connecticut 
Interscholastic Athletic Conference (CIAC) —the athletic 
association that set the rules for school sports in 
Connecticut—had passed a policy allowing biological 
males who identify as female to compete in the girls’ 
category. 

13. From the Spring 2017 outdoor track season 
through the Winter 2020 indoor track seasons1—six track 
seasons—I competed against biological males in my track 
and field athletic events due to the CIAC policy. 

14. Over the course of my high school career, I 
competed head-to-head with male athletes 27 times. I 
never won a race in which both male athletes were 
running.  

2016-2017 Freshman Year 

15. I first competed against a male in girls’ track and 
field as a fourteen-year-old freshman at the Spring 2017 
State Open Championship. 

16. On the way to this meet, I was instructed by my 
coach to respond “no comment” if asked about the issue of 
males competing in the female category. 

1 The Spring 2020 outdoor season was cancelled due to the global 
COVID-19 pandemic. 
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17. In the 100m final at the 2017 outdoor State Open, I 
placed 7th overall. The top six receive a medal and qualify 
to advance to the New England Regional Championship: 
one of those top six spots was taken by male athlete 
Andraya Yearwood: 

Table 1: 2017 CIAC State Open Women’s Outdoor Track 100m 
Results (June 5, 2017)2

* Qualified for the New England Championship.  

18. If not for Yearwood’s participation in the girls’ 
category, I would have medaled and had the honor of 
advancing to the prestigious regional championship as a 
freshman. 

2017-2018 Sophomore Year 

19. During my sophomore year, I learned that 
Andraya Yearwood’s school was reclassified to the Class 
S division for indoor track events—which was the same 
class as my school. 

20. This news was upsetting for me because I would 
now be racing against a male competitor at both the Class 
S championship and the State Open championship. 

21. At the February 10, 2018, indoor Class S 
Championship in the 300m, I was knocked out of 

2 AthleticNet, httns://www.athletic.net/TrackAndField/meet/306453/ 
results/f/1/100m, last visited June 2, 2020. 

Place Grade Sex Name Time High School
1* 12 F Caroline O'Neil 12.14s Daniel Hand 
2* 12 F Kathryn Kelly 12.36s Lauralton Hall
3* 9 M Andraya Yearwood 12.41s Cromwell
4* 11 F Tia Marie Brown 12.44s Windsor 
5* 12 F Kiara Smith 12.59s Jonathan Law
6* 11 F Kate Hall 12.62s Stonington

7 9 F Chelsea Mitchell 12.69s Canton 
8 12 F Tiandra Robinson FS Weaver 

473



advancing to the State Open by just one spot—a spot was 
taken by Andraya. 

22. As a competitive person, I often check 
Athletic.net, a website that lists high school track 
rankings. One day, I noticed a new girl, named Terry 
Miller, at the top of the charts. Terry was running times 
better than I ever hoped to run. But my coach told me 
later that it must be some mistake—perhaps Terry was 
entered in the wrong race. Terry had competed as a boy 
for the previous three seasons. 

23. On April 27, 2018, at the first invitational race of 
the Spring 2018 outdoor season, I was seeded in the 100m 
in a lane beside not just one, but two male athletes: Terry 
Miller and An-draya Yearwood. 

24. I distinctly remember seeing Terry look over to 
Andraya and say: “You and me, one and two.” At fifteen 
years old, I felt extremely intimidated to run against 
bigger, faster, and stronger male competi-tors. 

25. But Terry was right. I should have won that 100m 
race; but instead, Terry and Andraya took first and second 
place, while I placed third. 

26. Similarly, at the Spring 2018 outdoor State Open 
Champion-ship, Terry won the women’s 100m event by a 
wide margin, while An-draya finished second. 

27. But for CIAC’s policy, I would have won second 
place statewide: 

Table 2: 2018 CIAC State Open Championship Women’s 
Outdoor Track 100m Results (June 4, 2018)3

3 AthleticNet, https://www.athletic.net/TrackAndField/meet/ 
334210/results/f/1/100m, last visited June 2, 2020. 
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*Qualified for the New England Championship.  

28. Bridget Lalonde beat me by just three-hundredths 
of a second, but I was so relieved that she did. 
Emotionally, it was less of a loss to be denied runner-up 
status than to be denied a first place State Open 
Championship—a feat almost unheard of for a high school 
sophomore. 

29. At the 2018 outdoor New England Regional 
Championship, I placed seventh in the 100m. Only the top 
six medal and receive the All New England award—one of 
those top six spots was taken by Terry. 

30. Had I earned the title of All New England, I would 
have made Canton High School history as the first Canton 
female athlete to win this prestigious award. 

2018-2019 Junior Year 

31. In the fall of my junior year, I learned that male 
athlete Teny Miller transferred to Bloomfield, another 
Class S school. 

32. I was devastated, fearing that with two males 
competing in my division, my chances of ever winning a 
state championship in sprints were now over. 

33. I trained harder than ever, spending countless 
hours to shave mere fractions of seconds off of my times. 
I never missed a practice, squeezed in extra workouts 
where I could, and saw my race times consistently drop. 

Place Grade Sex Name Time High School
1* 10 M Terry Miller 11.72s Bulkeley
2* 10 M Andraya Yearwood 12.29s Cromwell
3* 11 F Bridget Lalonde 12.36s REAM
4* 10 F Chelsea Mitchell 12.39s Canton
5* 11 F Maya Mocarski 12.47s Fairfield Ludlowe
6* 10 F Selina Soule 12.67s Glastonbury

7 12 F Tia Marie Brown 12.71s Windsor
8 11 F Ayesha Nelson 12.80s Hillhouse 
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34. But it was not enough. And my fears of losing 
championship after championship were realized in the 
Winter and Spring 2019 seasons. 

35. At the February 7, 2019, indoor Class S State 
Championship, Terry finished first in the 55m. I placed 
second. But for the CIAC’s policy, I would have been 
named the Class S State Champion in the 55m. 

36. The February 16, 2019, indoor State Open 
Championship saw similar results and a similar impact. 
Terry and Andraya finished first and second respectively 
in both the preliminary and final Women’s 55m races, each 
time defeating the fastest girl by a wide margin. I placed 
third in the final. 

37. But for CIAC’s policy. I would have won the 2019 
State Open Championship in the 55m dash: 

Table 3: 2019 CIAC State Open Championship 
Women’s Indoor Track 55m Preliminary Results 
(February 16, 2019)4

*Qualified for the women’s 55m final. 

4 AthleticNet, https://www.athletic.net/TrackAndField/meet/ 
352707/results/f/1/55m, last visited June 2, 2020. 

Place Grade Sex Name Time High School
1* 11 M Terry Miller 7.00s Bloomfield
2* 11 M Andraya Yearwood 7.07s Cromwell
3* 12 F Cori Richardson 7.24s Windsor
4* 11 F Chelsea Mitchell 7.27s Canton
5* 12 F Kate Shaffer 7.27s Conard 
6* 12 F Ayesha Nelson 7.29s Hillhouse
7* 12 F Maya Mocarski 7.34s Fairfield Ludlowe

8 11 F Selina Soule 7.37s Glastonbiny
9 10 F Kisha Francois 7.41s East Haven
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Table 4: 2019 CIAC State Open Championship Women’s 
Indoor Track 55m Final Results (February 16, 2019)5

*Qualified for the New England Championship. 

38. Instead, I was not named State Open Champion in 
the 55m, I received a bronze medal instead of a gold medal, 
and I did not make Canton High School history as the first 
ever Canton female athlete to be named a State Open 
Champion. 

39. However, after the 55m race, I returned to the 
finals of the long jump, which had no males competing. 
While listening to them announce Terry as the winner and 
new meet record holder in the 55m, I won the long jump 
event to solidify my place in the Canton record books as 
the first Canton indoor track athlete—male or female—to 
be named a State Open Champion. 

40. State Champions are recognized as All-State 
Athletes, an award listed on college applications, 
scholarship applications, and college recruiting profiles. 
State Champions are invited to the All-State Banquet, and 
get their name celebrated on a banner in their high school 
gym. I did not receive any of these awards for the 55m. 
But I was able to receive these awards for my long jump 
championship. 

41. After the State Open Championship, I was 
repeatedly referred to in the press as the “third-place 

5 Id. 

Place Grade Sex Name Time High School
1* 11 M Terry Miller 6.95s Bloomfield
2* 11 M Andraya Yearwood 7.01s Cromwell
3* 11 F Chelsea Mitchell 7.23s Canton
4* 12 F Kate Shaffer 7.24s Canard
5* 12 F Ayesha Nelson 7.26s Hillhouse
6* 12 F Maya Mocarski 7.33s Fairfield Ludlowe

7 12 F Cori Richardson 7.39s Windsor
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competitor, who is not transgender.” I was the fastest 
biological girl in the 55m race at the State Open 
Championship, but the press did not mention my name—
I felt invisible. 

42. At the March 2, 2019, indoor New England 
Regional Championship, Terry took first and Andraya 
took third place in the 55m dash. I missed medaling and 
being named All New England Champion by just two 
spots—two spots that were taken by male competitors. 

43. Following Terry Miller’s sweep of the CIAC’s 
Indoor Class S, State Open, and New England titles in the 
55m dash and 300m, Terry was named “All-Courant girls 
indoor track and field athlete of the year” by the Hartford 
Courant newspaper. This felt like an injustice to my fellow 
female athletes. 

44. In the Spring 2019 outdoor season, I competed 
against both Terry and Andraya in the Class S 
Championship. At this event, I ran the fastest biological 
female times in the 100m and 200m across all state class 
meets. 

45. But because of the CIAC’s policy, being the fastest 
biological girl just was not good enough to experience the 
thrill of victory. Instead, at the 2019 Class S 
Championship, Terry placed first in the 100m and 200m, 
while I placed second in both events. I won the long jump 
and received a state title. But because of the CIAC’s 
policy, I took home only one state title instead of three. 

46. The trend continued at the 2019 outdoor State 
Open Championship as Terry easily won the women’s 
200m race. But for CIAC’s policy, Cori Richardson would 
have won the state championship, Alanna Smith would 
have finished runner-up, and Olivia D’Haiti would have 
advanced to the New England Championship: 
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Table 5: 2019 CIAC State Open Championship Women’s 
Outdoor Track 200m Final Results (June 3, 2019)6

Place Grade Sex Name Time High School 

1* 11 M Terry Miller 24.33s Bloomfield

2* 12 F Cori 
Richardson

24.75s Windsor

3* 9 F Alanna Smith 25.01s Danbury

4* 11 F Chelsea 
Mitchell

25.24s Canton

5* 12 F Nichele 
Smith

25.38s East Hartford

6* 12 F Bridget 
Lalonde

25.55s RHAM

7 12 F
Olivia 
D’Haiti

25.63s Kolbe-Cathedral

*Qualified for the New England Championship. 

47. But I did receive one opportunity to compete on a 
more level playing field. At the Spring 2019 State Open 
Championship in the 100m, Terry, the top-seed in the 
race, false-started and was disqualified. This opened the 
door for me: I was able to relax, focus on my race, and win. 
I set a personal record of 11.67 seconds, made Canton 
High School history as the first sprinter to be a state open 
champion in any sprint event, medaled, received 
significant media publicity, and advanced to the New 
England Regional Championships. 

48. I went on to win the New England Regional 
Championships in the 100m dash and was named All New-
England. Here, too, I made Canton High School history as 
the first female to win a New England Championship. 

6 AthleticNet, https://www.athletic.net/TrackAndField/MeetResults 
.aspx?Meet=364088&show=a11, last visited June 2, 2020. 
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49. Thereafter, I was awarded Track Athlete of the 
Year by the Connecticut High School Coaches 
Association, and the Hartford Courant named me 2019 
All-Courant Girls Outdoor Track and Field Athlete of the 
Year and the Bo Kolinsky Female Athlete of the Year 
(across all sports). 

50. My new personal record, State Open Champion 
and All New-England awards put me in a much better 
recruiting position for college scholarships—all because a 
false start that prevented a male from competing against 
me in the women’s division leveled the playing field.  

2019-2020 Senior Year 

51. A similar scenario played out in the Winter 2020 
season. At the indoor Class S Championship 55m race, 
Andraya Yearwood—the top seed in the race and the 
individual ranked number one in the state for the women’s 
55m dash—false-started and was disqualified. That false 
start opened the door for me to not only win the CIAC 
Class S Championship in the 55m dash, but also to advance 
to the 2020 Connecticut State Open Championship in the 
55m event and win. 

52. To my disappointment, the 2020 Spring outdoor 
season—the final track season of my high school career — 
was cancelled in light of the global COVID-19 pandemic. 

53. It feels defeating to know that records at my high 
school, CIAC, AthleticNet, MySportsResults, 
CT.Milesplit.com, and others do not reflect the four state 
titles and two All New England awards I should have 
earned. It is upsetting to know that the meet records of 
many great female athletes before me have also been 
wiped from the books. 
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54. Competing against males makes me feel anxious 
and stressed. And stress has a negative impact on my 
athletic performance. 

55. I try to stay positive, to take support from family 
and friends, but it is hard when I know that I must 
compete against those who have a biological advantage 
because they were born male. 

56. I hope that future female athletes will not have to 
endure the anxiety, stress, and performance losses that I 
have while competing under a policy that allows males to 
compete in the female category. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of 
perjury that the foregoing is true and correct. 

/s/ Chelsea Mitchell 

Chelsea Mitchell 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF WEST 

VIRGINIA 

CHARLESTON DIVISION 

B. P. J., et al., 

Plaintiffs, 

v. CIVIL ACTION NO. 2:21-cv-00316 

WEST VIRGINIA STATE BOARD OF EDUCATION, 
et al., 

Defendants. 

DECLARATION OF CHRISTINA MITCHELL 

I, Christina L. Mitchell, under penalty of perjury, 
declare as follows:

1. I am a forty-eight-year-old resident of Canton, 
Connecticut, in Hartford County, and have personal 
knowledge of the information below. 

2. I am the mother of three female athletes. My 
daughters are now ages twenty-three, nineteen, and 
fifteen and have competed in soccer, basketball, and track. 
Our family life has been centered around sports since the 
girls were just little, spending most nights and nearly 
every weekend at the soccer field, in the gym, or at the 
track. 

Family Athletics Background 
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3. I ran track and played basketball in high school. 
My husband played many sports and was the star of his 
high school basketball team. We have a competitive spirit 
that we have passed on to our girls. Whether it’s board 
games, March Madness brackets, or a pickup game of 
soccer in the yard, our family enjoys a good competition. 

4. My husband volunteered his time as a youth soccer 
and basketball coach for the town of Canton for fifteen 
years. He would race home from his office job to try and 
make it to the field or gym in time for practice. Some 
seasons he coached two of our daughters’ teams, which 
meant practice four nights a week and four games each 
weekend. It was exhausting but he loved every minute of 
it. 

5. I volunteered on the Board for the Canton Youth 
Soccer Association for eight years. As registrar, I had to 
enforce strict age categories for the teams. Kids were 
allowed to “play up” on an older team but were never 
allowed to “play down” on a team for younger kids. Soccer 
teams were also separated by sex beginning in first grade. 
Boys’ teams were designated as co-ed so that girls who 
wanted to sign up for the boys’ team could “play up”. Girls’ 
teams were restricted to females in the registration 
system. 

6. When my oldest daughter reached high school, I 
turned my volunteer efforts to the Canton Athletic 
Booster Club. I worked to get a concession stand built and 
stadium lighting installed at the high school track and 
field. In 2017, I was presented with the Dubuc Service to 
Canton Award in recognition for my years of volunteer 
service to the school and community. 

7. All three of our daughters have excelled at sports. 
Our oldest daughter, Emily, was a varsity soccer and track 
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athlete in high school. She was captain of both teams in 
her senior year and went on to compete on the women’s 
track team in college. 

8. Our youngest daughter, Kennedy, is a sophomore 
in high school and competes in soccer and track as well. 
She plays outside defensive back in soccer and her team 
made it to the state championship this year. She is a long 
jumper and sprinter in track. She hopes to continue with 
one of these sports in college. 

9. Our middle daughter, Chelsea, has proven herself 
as an exceptional athlete. Like her sisters, she had success 
in both soccer and track in high school. As a little girl on 
the soccer field, you could see her natural ability to run — 
she could come from 20 yards behind and beat anyone to 
the ball. When she got to high school, she added a heavy 
dose of hard work to that natural gift and made the most 
of it on the track. 

2017 Outdoor Track Season — Freshman year 

10. In April of 2017, the outdoor season of track and 
field in Connecticut was just getting started and Chelsea 
was ranked among the top sprinters in the state. She was 
coming off the indoor season where she set school records 
in the 55m and 300m at her very first meet. 

11. There was one other freshman posting times in the 
top ten, Andraya Yearwood. I soon learned from an article 
in the Hartford Courant that Yearwood was a male 
identifying as female and running for Cromwell. I was 
confused by the piece, which seemed to celebrate this, and 
found it hard to believe that the schools, coaches, and state 
officials would allow it to continue. I saw it as a clear 
violation of women’s rights under Title IX. 
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12. Chelsea worked hard that season and placed 2nd at 
the Class S state championship in all three of her events - 
the 100m, 200m, and 4x100 relay. The top five in each 
event advance to the State Open Championship to 
compete against the top twenty-five athletes in the state. 
Making it to the State Open is a huge accomplishment and 
Chelsea had qualified in all three events as a freshman. 
We were very proud and excited for her. 

13. I knew that one of the other twenty-five 
competitors at the State Open would be Andraya 
Yearwood. The CIAC had allowed Yearwood to compete 
at the Class M state championships and take the girls’ title 
in the 100m and 200m races. One of the girls who placed 
second, Kate Hall, was interviewed following the race — 
“I can’t really say what I want to say”. The silencing of the 
girls had begun. 

14. I had shielded Chelsea from much of the news up 
to this point, but the night before the race we felt we 
needed to prepare her for what she would face the next 
day. I told her there would be a boy who identified as a girl 
in her race and that she had to try to focus on herself and 
block out the rest. We knew that this would be a blow to 
her mental game but didn’t want her to be surprised by it 
at the start line. 

15. Chelsea’s first race against a biological male was on 
a really big stage. The State Open is held at New Britain 
stadium, one of the biggest outdoor tracks in Connecticut. 
It is always packed with spectators and many college 
coaches attend to see potential recruits in action. 

16. For me, it was my first time watching this unfair 
policy play out in person. As someone who has now 
watched my daughter race against males more than 
twenty times, I can attest to how difficult it has been every 
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single time. The girls are forced into a race that they know 
is rigged against them. They are told to be quiet and be a 
good sport. They watch as officials casually ignore the 
foundational principle of sport — fair play. They see the 
media there, waiting to celebrate the travesty and daring 
the girls to speak against it. The message to these girls 
was very clear — nobody cares about your rights. As a 
woman it was infuriating and as a mom it was 
heartbreaking. I can only imagine what it felt like to be 
one of the girls in the race. 

17. The 2017 Outdoor State Open was Chelsea’s first 
tangible loss to a biological male. She took 7th place in the 
finals of the 100m. She missed advancing to the New 
England Championship by one spot. Yearwood had placed 
3rd. 

18. In a stroke of luck, one of the six automatic 
qualifiers to New England, Caroline O’Neil, had to decline 
her spot. We got the call later that night that as the 7th 
place finisher, Chelsea could go and compete. We were so 
grateful. 

19. A few days later at the New England 
Championships, I watched as Yearwood’s 2nd place finish 
in the 100m again took something tangible from female 
athletes. Madison Post from Maine didn’t make the finals. 
Katya Levasseur from New Hampshire missed the top six 
and lost out on the All-New England designation. Kyla 
Hill from Massachusetts took home a 3rd place medal 
instead of silver. The ripple effect of Connecticut’s policy 
had spread to our neighboring states. 

2018 Indoor Track Season — Sophomore Year 

20. I hoped that common sense would prevail, and this 
would work itself out before the next season. It didn’t. 
Yearwood took home the 2018 Indoor Class S State 
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Championship title in the 55m and placed 2nd in the 300m. 
Chelsea recorded another lost opportunity due to the 
policy as she missed advancing to the State Open in the 
300m by one spot. Patricia Jurkowski should have taken 
home the 55m title and other girls lost opportunities to 
advance to finals or score points for their team. With every 
race, the list of female sprinters impacted by the policy 
grew long-er. I knew I couldn’t remain silent about it any 
longer. 

21. Following the 2018 Indoor State Championships, I 
began to advocate for a change in policy. I first spoke to 
the Assistant Superintendent of Canton Schools, Dr. 
Jordan Grossman. I asked if he thought the Board of 
Education could help, but he advised against taking the 
issue to them. In-stead, he gave me the name of the CIAC 
Executive Director so I could follow up with them directly. 

22. I went to work on a letter to the CIAC asking for a 
solution to protect the rights of the female athletes in our 
state. I included the Canton principal, athletic director, 
coach, and assistant superintendent on the email. The 
CIAC replied that they were unwilling to consider 
changing the policy and listed various reasons. I 
addressed each reason with my own points — I was 
thorough and respectful — but I received no reply. 

2018 Outdoor Track Season — Sophomore Year 

23. The night before the first big meet of the outdoor 
season, we realized that a second male was competing in 
girls’ sprint events. It was hard to believe at first, I 
remember thinking that surely this wasn’t really 
happening. Terry Miller had competed for three seasons 
on the boys’ team. Looking at the race results online, it 
was clear that Miller was an average runner that hadn’t 
even qualified to compete at the boys’ state championships 
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just a few weeks earlier. After switching to the girls’ team, 
Miller was suddenly ranked first in the state. I reached 
out to Chelsea’s coach immediately. It seemed it was true; 
this was really happening. 

24. The two male athletes took first and second in the 
100m race the next day — Chelsea finished 3rd. With two 
males competing, it was clear that the number of lost 
opportunities for Chelsea and female sprinters across the 
state would now be double. 

25. I again wrote to the Canton athletic director and 
principal to let them know that there were now two male 
athletes competing in girls’ track. I asked them to urge the 
CIAC to change the policy before more harm was done but 
nothing changed. 

26. Miller swept the sprint events at the Class M 
championship, taking three state titles. Yearwood was 
close behind. Girls were sidelined, missing finals and 
advancement to the Open. Anyone who tried to speak out 
was quickly silenced. Chelsea was thankfully in Class S 
and took home three state titles of her own. But she would 
again head to the State Open to compete against males. 

27. The State Open was a circus. Miller and Yearwood 
took 1st and 2nd in the 100m. The media was out in full 
force, waiting to ask the first female finisher how she felt 
about taking 3rd place. We were glad Chelsea took 4th and 
didn’t have to deal with the emotions of being the one to 
lose a state title and her banner in the gym. Bridget 
LaLonde was the unlucky girl this time. Other girls lost 
points for their team, medals, and opportunities to 
advance to the New England Championship. The list of 
females impacted was very long at this point. 

28. There was more of the same at the New England 
Championship. The top six athletes from Maine, Vermont, 
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New Hampshire, Massachusetts, Rhode Island, and 
Connecticut were there to compete for the title. It was a 
sunny day at a beautiful track and field facility at the 
University of New Hampshire, an incredible experience. 
But a cloud hung over the event as the female athletes 
were again denied a fair race. 

29. I watched as Miller swept the 100m and 200m races 
at the New England championship. Chloe Alfieri, a senior 
from Massachusetts, took second place in both events. 
Miller was interviewed after each win, as is customary for 
the champion. Chloe missed out on those titles and that 
recognition. It was awful to watch. 

30. Chelsea took 7th place in the 100m. The top six are 
given the All-New England designation, so it was another 
tangible loss that she directly felt. Athletes set goals for 
themselves—they don’t expect to achieve the top spot 
right out of the gate. It is a progression. Being named All-
New England was the goal she had set for the day and she 
hadn’t reached it because they allowed a male to compete 
in her race. 

31. Following the New England Championship, I 
called my state senator, Kevin Witkos. He urged me to 
seek help from the school administration, as he did not 
agree with the CIAC that Connecticut law required this 
policy. He felt that if asked by member schools, CIAC 
could change the policy and restore fairness for the female 
athletes. 

32. I immediately followed up with an email to Canton 
school officials including Chelsea’s coach, the athletic 
director, the principal, the assistant superintendent, and 
the superintendent. I asked them to contact the CIAC and 
urge a change in policy. Nobody responded to my email. 
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33. At the end of June, Senator Witkos reached out to 
me and said that he would work with the Connecticut 
Speaker of the House to draft a letter to the 
superintendents of all schools, but not until after the 
November elections, five months away. That letter never 
happened. 

34. In July, I scheduled an in-person meeting with the 
principal, Drew DiPippo. I asked what the process was to 
formally request a change in CIAC policy. He said he 
would look into it and let me know. He noted that there 
would be a new CIAC Executive Director starting in 
August and that perhaps the policy would be revisited. I 
never heard back from him on the process to request a 
change. 

35. During the fall, we learned that Terry Miller had 
transferred to a Class S school. Chelsea cried as I drove 
her home from soccer that night. She knew that meant she 
would now face males not just at the State Open, but at the 
Class S championship as well. In her mind, it meant she 
would never win another state championship race. 

2019 Indoor Track Season — Junior Year 

36. A few weeks before the state championships 
arrived, I drafted another letter to CIAC Executive 
Director, Glenn Lungarini, to again ask for fairness for 
female athletes and a change in policy. The CIAC 
responded that they would not consider my request for a 
rule change because I was just a parent. I soon learned 
there was a new “gender committee” commissioned by the 
CIAC that would make a recommendation in the summer. 
It was an endless game of shifting responsibility and 
delaying any meaningful discussion. 

37. As the championships drew near, I dreaded what 
was to come. I had watched many other girls lose the state 
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title they deserved. This time it was Chelsea’s turn. As a 
junior, she was stronger, more experienced, and her times 
had improved significantly. She was the fastest female in 
the 55m at both the Class S championship and the State 
Open. But Miller went home with both of those titles. 
Jillian Mars was the fastest female in the 300m — she too 
was robbed of her titles. And, of course, more girls lost the 
chance to advance to finals, or the Open, or the New 
England Championship. Female athletes lost out on 
podium spots and medals and points for their team. 
Chelsea lost out on another All-New England designation 
after finishing 8th at the championship in Boston. 

38. The list of girls who had been directly harmed was 
pages long by now, but the CIAC did not care. They 
showed so little regard for the rights of the female track 
athletes in our state it was staggering. The coaches and 
administrators remained silent, no doubt fearful for their 
jobs. But there was one girl who was not afraid to speak 
up, Selina Soule. We watched her bravely tell her story on 
national television one night and knowing that we weren’t 
alone in our fight made all the difference. 

39. I asked my principal to schedule time for me to 
meet with CIAC director, Glenn Lungarini. As we sat in 
the principal’s office at Canton High School and I shared 
the list of the girls who had been directly harmed by the 
policy, it became clear that they had no intention of 
changing anything. I expressed my concerns that the 
CIAC policy was violating the rights of my daughter and 
the other female athletes under Title IX. Mr. Lungarini’s 
response was that my daughter had only the right to 
participate, not to win. 

40. The CIAC director was not interested in 
alternative solutions or fairness for females. He did not 
seem at all bothered that the CIAC’s unwillingness to 
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address the issue had placed all of these kids directly in 
the center of a highly controversial international political 
debate. He tossed about slogans like “transwomen are 
women” and his arguments lacked any logical consistency 
or regard for the rights of females. I left feeling angry but 
resolved to advocate for Chelsea and all of the girls being 
harmed. 

41. Following that meeting, I asked to meet with our 
school’s Title IX coordinator, Lori Devito. I called the 
State of Connecticut’s Title IX Coordinator, Dr. Adrian 
Wood, to discuss my options for filing a Title IX complaint. 
I spoke with an attorney, Robin Cecere, at the 
Connecticut Department of Education. I called the Office 
of Civil Rights for the U.S. Department of Education in 
Boston. Multiple times I was told by these government 
officials that girls have the right to participate, not to win. 
I began to believe it must be part of the talking points 
being circulated on this issue or in some presentation 
somewhere. It certainly didn’t stem from any regulation 
or case law on Title IX that I had found. 

42. I contacted the Canton Board of Education and the 
topic was added to the agenda for their next meeting. I 
was given three minutes to speak about something that 
had been impacting us for two years. I followed up with 
more emails to the Board of Education but would seldom 
get a reply. The one-way dialogue was not an effective 
means of discussion. 

43. I continued to send research papers and 
information to Glenn Lungarini at the CIAC. He abruptly 
notified me that he would no longer receive my emails 
because I was just a parent. Everything would have to 
come from a member school. I went back to the Board of 
Education and asked them to contact the CIAC to request 
a public forum be held so that parents could bring their 
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concerns forward. Canton Superintendent, Kevin Case, 
assured me he would ask for one, but it never happened. 

44. I emailed my state representative, Leslee Hill, and 
my state senator, Kevin Witkos. I contacted two female 
coaches from the Connecticut High School Coaches 
Association (CHSCA) to ask for their help requesting a 
rule change. In all of these cases, I explained the 
devastating impact this was having on female athletes in 
our state. And yet, at the end of the day, not a single 
person would help us get the policy changed. 

2019 Outdoor Track Season — Junior Year 

45. The Outdoor season added more names to the list 
of girls impacted by the policy. It was Chelsea’s fifth 
season competing against males. My efforts to convince 
school and state officials to fix the policy had failed. I felt 
sure that nobody was going to take steps to change things 
unless their hand was forced. 

46. The state championships should have been an 
exciting day, but I dreaded watching the injustice play out 
again. I understood how demoralizing and disrespectful it 
was to these girls and felt sickened by the whole thing. 
Chelsea lost the Class S championship in the 100m and 
200m to Miller— her tally was now at four state titles lost 
to biological males. She headed to the State Open 
expecting more of the same. 

47. It was her third year in a row competing against 
males in the 100m at the State Open. None of us were 
looking forward to watching males break the female 
records, take home the title, and give their post-race 
interviews. This year would be different though. 

48. In what I often describe as a gift from above, there 
was a false-start in the 100m by Miller. Chelsea saw the 

493



playing field leveled a bit, and she was going to make the 
most of it. Her win in the 100m that day was extraordinary 
for so many reasons and I will be forever grateful she had 
that moment. What unfolded at that stadium was 
emotional not just for us, but many in the crowd. We had 
so many strangers come up and hug her and tell us how 
happy they were for her. She ran a time that is still her 
personal best, even three years later. 

49. Other awards and opportunities flowed from her 
success that day, and I often think of how sad it would have 
been if that false start hadn’t happened and she had never 
had those experiences. It shouldn’t need to be said, but 
girls shouldn’t have to hope for a false start to get their 
chance at fair competition. 

50. I continued to pursue opportunities to advocate for 
the girls. I had a meeting with Connecticut Deputy 
Attorney General Peggy Chapple and three other 
members of the AG’s office. I met with Governor Lamont’s 
General Counsel, Bob Clark. I spoke with several state 
lawmakers and asked them to pass legislation. I wrote 
letters to my U.S. Representative, Jahana Hayes, and my 
U.S. Senator, Richard Blumenthal. And while some were 
sympathetic to our position, they were unwilling to do 
anything to help. 

51. I also looked for support from well-known feminist 
organizations such as Women’s Sports Foundation, 
National Women’s Law Center, and National 
Organization of Women. It was just unbelievable to learn 
that these organizations did not support our advocacy for 
fairness in women’s sports. They issued statements to 
publicly say so. They completely ignored the impact it was 
having on our female athletes and seemed shockingly 
uneducated about the harm that will flow from eliminating 
sex-based rights in law. Thankfully, many other women’s 
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organizations are taking their place and stand with us in 
this fight. 

2020 Indoor Track Season — Senior Year 

52. After years of asking school, state, and federal 
officials for help, we did what we felt was our last resort. 
Two days before what would end up being Chelsea’s final 
state championships, we filed a federal lawsuit. Chelsea 
was taking a public stand for herself and other female 
athletes. We hoped that this might finally make a 
difference and that what she went through wouldn’t have 
to happen to anyone else. It took a great deal of courage, 
and I was very proud of her. 

53. Since then, many more people are aware of her 
story. We have submitted testimony on both state and 
federal legislation. Several states have successfully passed 
laws to protect female sports and many more are now 
debating the issue. She has bravely given interviews and 
told her story in national publications. There was a time 
when she was afraid to speak out, and I was afraid for her 
future if she did. But we are no longer afraid. 

54. We will continue to fight for policy and laws to be 
based on facts about science and biology, not ideology. We 
will exercise our right to speak out on issues that affect us 
without fear. We hope that in the end, the sex-based rights 
of females will be acknowledged and respected and 
fairness will be restored in our sports. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty 
of perjury that the foregoing is true and correct. 

/s/ Christina Mitchell 

Christina Mitchell 

Dated: April 12, 2022
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