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QUESTIONS PRESENTED 

In the Telecommunications Act of 1996, Congress 
required the FCC to update existing subsidy 
mechanisms in order to promote “universal service,” 
supported by statutorily required contributions from 
carriers offering interstate telecommunications 
service. Congress defined universal service and 
adopted specific, detailed principles to guide and 
cabin the FCC’s exercise of delegated authority. See 
47 U.S.C. §§ 254(b), (c), (h).  

Following Congress’s directive in Section 254, the 
FCC has administered the Universal Service Fund 
(“USF” or “the Fund”) for decades, with support from 
the Universal Service Administrative Company 
(“USAC”). The FCC’s rules limit USAC’s role to 
administrative matters, prohibit USAC from making 
policy decisions, and provide for de novo FCC review 
of any USAC decision upon request.  

The questions presented are: 
1. Whether Congress violated the nondelegation 

doctrine by authorizing the Commission to 
determine, within the limits set forth in Section 254, 
the amount that providers must contribute to the 
Fund. 

2. Whether the Commission violated the 
nondelegation doctrine by using USAC’s financial 
projections in computing universal service 
contribution rates. 

3. Whether the combination of Congress’s 
conferral of authority on the Commission and the 
Commission’s delegation of administrative 
responsibilities to USAC violates the nondelegation 
doctrine. 
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PARTIES TO THE PROCEEDING 

Petitioners are the Schools, Health, & 
Libraries Broadband Coalition, Competitive Carriers 
Association (“CCA”), National Telecommunications 
Cooperative Association dba NTCA (“NTCA”), 
USTelecom – The Broadband Association 
(“USTelecom”), Benton Institute for Broadband & 
Society, National Digital Inclusion Alliance, and 
Center for Media Justice dba MediaJustice. 

Respondents are Consumers’ Research; Cause 
Based Commerce, Inc.; Kersten Conway; Suzanne 
Bettac; Robert Kull; Kwang Ja Kerby; Tom Kirby; 
Joseph Bayly; Jeremy Roth; Deanna Roth; Lynn 
Gibbs; Paul Gibbs; and Rhonda Thomas. 

The following parties were respondents below: 
the Federal Communications Commission and the 
United States of America. 
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CORPORATE DISCLOSURE STATEMENT 
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its stock. 
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its stock. 
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PETITION FOR A WRIT OF CERTIORARI 

Petitioners respectfully petition this Court for 
a writ of certiorari to the United States Court of 
Appeals for the Fifth Circuit. 

OPINIONS BELOW 

The opinion of the en banc Fifth Circuit is 
available at 109 F.4th 743 and reproduced at Pet. 
App. 1a. The opinion of the Fifth Circuit panel is 
available at 63 F.4th 441 and reproduced at Pet. 
App. 125a. 

JURISDICTIONAL STATEMENT 

The en banc Fifth Circuit entered its judgment 
on July 24, 2024. This Court has jurisdiction 
pursuant to 28 U.S.C. § 1254(1).  

STATUTORY PROVISIONS INVOLVED 

 Pertinent statutory provisions are reproduced 
at Pet. App. 162a. 
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INTRODUCTION  

Three courts of appeals have reviewed 
essentially identical challenges asserting that the 
federal universal service program is 
unconstitutional. In all three circuits, the 
challengers argued that Congress impermissibly 
delegated legislative power to the FCC in directing 
it, through 47 U.S.C. § 254, to collect certain 
contributions to help promote universal service 
nationwide, and that the FCC acted 
unconstitutionally by relying on USAC to serve as an 
aid in carrying out that task. The Sixth and Eleventh 
Circuits rejected both arguments, as did a panel of 
the Fifth Circuit. But on rehearing, the en banc Fifth 
Circuit concluded differently, applying a 
“combination” theory of nondelegation not found in 
this Court’s precedent.  

The Fifth Circuit’s creation of a circuit split on 
the constitutionality of the USF contribution 
mechanism is enough to warrant this Court’s review. 
But in addition, the Fifth Circuit’s decision declared 
unconstitutional the program the FCC administers 
to provide billions of dollars in needed assistance for 
network buildout in rural and remote areas, enabling 
connectivity for millions of individuals, as well as 
support for tens of thousands of schools, libraries, 
healthcare providers, and low-income consumers, 
including those in Tribal Nations. The Fifth Circuit’s 
decision also is contrary to this Court’s precedents. 

The Court should grant this Petition alongside 
the government’s petition seeking review of the same 
decision in FCC v. Consumers’ Research,  
No. 24-354 (docketed Sept. 30, 2024). 
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STATEMENT OF THE CASE 

A. Statutory Scheme 

Since the FCC’s creation, Congress has charged it 
with promoting the availability of affordable, reliable 
communications service nationwide. See 47 U.S.C. § 
151. Before the Telecommunications Act of 1996 Act, 
Pub. L. 104-104 (the “1996 Act”), the FCC “achieved 
universal service by authorizing rates to monopoly 
providers sufficient to enable revenue from easy-to-
reach customers, such as city dwellers, to implicitly 
subsidize service to those in areas that were hard to 
reach.” AT&T, Inc. v. FCC, 886 F.3d 1236, 1242 (D.C. 
Cir. 2018) (citation omitted).  

The 1996 Act, however, changed many aspects of 
telecommunications law to promote competition in 
the industry. Congress recognized that its efforts to 
introduce competition could undermine the FCC’s 
previous efforts to promote universal service. 
Because competition and implicit subsidies operated 
in tension with each other, Congress “required that 
the implicit subsidy system of rate manipulation be 
replaced with explicit subsidies for universal 
service.” Tex. Off. of Pub. Util. Couns. v. FCC, 265 
F.3d 313, 318 (5th Cir. 2001). The provisions 
Congress adopted to create those explicit subsidies 
are codified at 47 U.S.C. § 254.  

Section 254 defines universal service as “an 
evolving level of telecommunications services that 
the Commission shall establish periodically under 
this section,” taking into account “advances in 
telecommunications and information technologies 
and services.” 47 U.S.C. § 254(c)(1). In doing so, the 
FCC must also “consider the extent to which such 
telecommunications services . . . are essential to 



4 
 

 

education, public health, or public safety,” alongside 
other factual considerations. Id. § 254(c)(1)(A); see id. 
§ 254(c)(1)(B)-(D).  

Section 254 also identifies several limiting 
“principles” upon which the FCC “shall base [its] 
policies for the preservation and advancement of 
universal service,” including that quality services 
“should be available at just, reasonable, and 
affordable rates” and that “advanced tele-
communications and information services” should be 
accessible “in all regions of the Nation.” 47 U.S.C. 
§§ 254(b)(1)-(2). Section 254 also requires that every 
telecommunications carrier “shall contribute, on an 
equitable and nondiscriminatory basis,” to 
mechanisms supporting universal service. 
Id. § 254(d). Finally, it includes specific rules 
governing universal service support to rural 
healthcare providers, schools, and libraries. See id. 
§ 254(h).  

Beginning in 1997, the FCC adopted regulations 
to implement Congress’s directions and create the 
programs necessary to promote universal service. See 
In re Fed.-State Joint Bd. on Universal Serv., Report 
and Order, 12 FCC Rcd. 8776, 8780 (1997). Those 
programs are: (1) the “High Cost” program, which 
supports service to rural and other high-cost areas; 
(2) the “Rural Health Care” program, which supports 
telecommunications and broadband for healthcare 
providers outside urban areas; (3) the “E-Rate” 
program, which supports affordable tele-
communications and broadband for schools and 
libraries; and (4) the “Lifeline” program, which 
supports service for low-income consumers. See 
generally FCC, Universal Service, 
https://www.fcc.gov/general/universal-service (last 
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updated Sep. 12, 2024). The FCC also created a 
mechanism to implement Congress’s direction that 
telecommunications carriers providing interstate 
telecommunications services “contribute, on an 
equitable and nondiscriminatory basis, to the 
specific, predictable, and sufficient mechanisms 
established by the Commission to preserve and 
advance universal service.” 47 U.S.C. § 254(d); see, 
e.g., 47 C.F.R. §§ 54.706, 54.709.  

Finally, the FCC appointed USAC to help 
administer these mechanisms. See generally 47 
C.F.R. §§ 54.701-.717. All USAC actions in 
connection with contributions are subject to FCC 
review. See id. § 54.719. The FCC forbade USAC 
from “mak[ing] policy” or “interpret[ing] unclear 
provisions” of the 1996 Act or FCC rules. Id. 
§ 54.702(c).1  

Each quarter, pursuant to Section 254(d), the 
FCC adopts a “contribution factor” that specifies the 
percentage of telecommunications providers’ “end-
user interstate and international tele-
communications revenues” that must be paid into 
the Fund. Id. § 54.709(a)(2). It is the FCC’s adoption 
of this “contribution factor” for a particular quarter—
the first quarter of 2022—that is at issue in this 
case. Under the FCC’s rules, USAC performs the 
mechanical exercise of calculating and submitting 
“projections of demand”—including “the basis for 

 
1 In the event “contributions received by [USAC] in a 
quarter are inadequate to meet the amount of universal 
service support program payments and administrative 
costs for that quarter,” USAC must “request authority 
from the Commission to borrow funds commercially . . . .” 
47 C.F.R. § 54.709(c). 
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those projections”—“at least sixty (60) calendar days 
prior to the start of that quarter.” Id. § 54.709(a)(3). 
USAC also submits the total “contribution base” (i.e., 
“contributors’ projected collected interstate and 
international revenues” from domestic end users for 
telecommunications services) at least 30 days before 
the start of each quarter. Id. § 54.709(a)(1); see id. 
§ 54.709(a)(3). After receiving those submissions 
from USAC, the FCC (through its Office of the 
Managing Director) issues a public notice with a 
proposed contribution factor based on the demand 
and contribution-base projections. “The Commission 
reserves the right to set projections of demand and 
administrative expenses at amounts that the 
Commission determines will serve the public 
interest.” Id. § 54.709(a)(3). If the FCC takes no 
further action within 14 days of the release of the 
public notice, the projections and the calculation of 
contribution factor are “deemed approved.” See id. 

B. This Litigation 

In 2021, Respondents began challenging each of 
the FCC’s quarterly contribution factors in the 
federal courts of appeals. In addition to this 
challenge in the Fifth Circuit, they filed challenges to 
particular quarters’ contribution factors in the Sixth 
Circuit, Eleventh Circuit, and D.C. Circuit.2 

 
2 Respondents Suzanne Bettac, Kersten Conway, Kwang 
Ja Kerby, Tom Kirby, Robert Kull, and Rhonda Thomas 
did not join the petition for review in the lead Sixth 
Circuit challenge, No. 21-3886. The challengers in the 
various cases have also filed some additional petitions for 
review in the Sixth Circuit and Fifth Circuit, but those 
cases have generally been held in abeyance pending the 
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Respondents made substantively identical 
arguments before these courts of appeals. They 
contended that (1) Congress violated the non-
delegation doctrine in granting the FCC authority 
regarding the collection of contributions in support of 
universal service in Section 254 and (2) the FCC 
violated the private non-delegation doctrine in 
relying on USAC to calculate the projected demand 
and contribution base that inform the FCC’s 
quarterly contribution factor. See Pet. App. 127a; 
Consumers’ Rsch. v. FCC, 67 F.4th 773, 778 (6th Cir. 
2023), cert. denied, 144 S. Ct. 2628 (2024); 
Consumers’ Rsch. v. FCC, 88 F.4th 917, 920-21 (11th 
Cir. 2023), cert. denied, 144 S. Ct. 2629 (2024). 
Panels in the Sixth and Eleventh Circuits 
unanimously rejected those arguments; the Sixth 
Circuit also denied a petition for en banc rehearing 
(Respondents did not seek rehearing in the Eleventh 
Circuit). Consumers’ Rsch. v. FCC, No. 21-3886, 2023 
WL 3807406, at *1 (6th Cir. May 30, 2023) (denying 
rehearing en banc). 

A panel of the Fifth Circuit reached the same 
conclusion in this case. The court denied the petition 
for review, concluding that, as to Section 254, “there 
are no nondelegation doctrine violations.” Pet. App. 
126a. The panel concluded that Respondents’ 
argument that Section 254(b)’s principles “offer no 
guidance to the FCC” was “untenable.” Id. at 133a. 
Rather, Section 254(b) “expressly requires” the FCC 
to ensure compliance with the enumerated 
principles, and Congress therefore “provided ample 

 
outcomes of the lead cases in the respective circuits. 
Respondents voluntarily dismissed their D.C. Circuit 
challenge, No. 23-1091. 
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direction” to the FCC and created “numerous 
intelligible principles” for it to apply. Id. The panel 
also concluded that Section 254 adequately limits the 
FCC’s authority to compel private contributions only 
as necessary “to satisfy its primary function,” both by 
limiting the recipients and services eligible for USF 
(through Sections 254(c) and (e)) and by mandating 
that any programs be “predictable and sufficient . . . 
to preserve and advance universal service” (through 
Section 254(b). See id. at 136a. 

As to Respondents’ private nondelegation 
arguments, the Fifth Circuit panel concluded that 
there was no violation for four reasons. First, the 
FCC’s regulations “expressly subordinate[ ] USAC to 
the FCC” by barring USAC from making policy or 
engaging in statutory or regulatory interpretation. 
See Pet. App. 139a-140a. Second, USAC lacks 
rulemaking power and is authorized to provide the 
FCC only nonbinding proposals for approval. Id. at 
140a. Third, the panel concluded that USAC 
proposals are subject to direct challenge before the 
FCC, and the record demonstrated that such relief is 
in fact available. Id. Fourth, the FCC determines by 
regulation the method by which USAC calculates the 
inputs the FCC uses in its contribution-factor 
determination. Id. 

Rehearing the case en banc, the full Fifth Circuit, 
in a 9-7 vote, granted the petition for review, held 
the Q1 2022 contribution factor unconstitutional, 
and remanded to the FCC for further proceedings.3 

 
3 The Fifth Circuit stayed the issuance of its mandate in 
an order on August 26, 2024, pending this Court’s 
disposition of a petition for a writ of certiorari from the 
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The court concluded first that USF contributions 
were a tax, not a fee, and that Congress therefore 
delegated its power to tax—a “core legislative 
power”—to the FCC. Pet. App. 24a. The court 
nevertheless recognized that delegations by Congress 
to agencies are permissible so long as Congress 
provides an intelligible principle to guide the 
exercise of delegated authority. Id. at 24a-25a. It 
further recognized that this Court “has not in the 
past several decades held that Congress failed to 
provide a requisite intelligible principle.” Id. at 25a-
26a. The Fifth Circuit did not conclude that Section 
254 violated the nondelegation doctrine under this 
Court’s precedents. Instead, it expressed “grave 
concerns about § 254’s constitutionality under the 
Supreme Court's nondelegation precedents.” Id. at 
42a. 

As to Respondents’ private nondelegation 
challenge, the Fifth Circuit stated that the FCC’s 
reliance on USAC was problematic for two reasons. 
First, it concluded, FCC regulations permit USAC’s 
projections to take effect without “formal FCC 
approval.” Pet. App. 49a. Second, it concluded, the 
FCC has “de facto abdicat[ed]” its duty to supervise 
USAC’s work. Id. at 50a. As with its analysis of the 
public nondelegation doctrine, however, the Fifth 
Circuit stopped short of concluding that the FCC’s 
reliance on USAC was unconstitutional standing 
alone. See id. at 55a. 

 
FCC and the United States so long as it was filed by 
September 30 (as subsequently occurred). See Order, 
Consumers’ Rsch., No. 22-60008 (5th Cir. Aug. 26, 2024). 
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Instead, the court determined that it “need not 
resolve either question in this case . . . because the 
combination of Congress’s sweeping delegation to 
FCC and FCC’s unauthorized subdelegation to USAC 
violates the Legislative Vesting Clause in Article I, 
§ 1.” Pet. App. 64a. The Fifth Circuit read this 
Court’s opinions in Free Enterprise Fund v. Public 
Company Accounting Oversight Board, 561 U.S. 477 
(2010), and Seila Law LLC v. Consumer Financial 
Protection Bureau, 591 U.S. 197 (2020) to stand for 
“a general principle that . . . two constitutional parts 
do not necessarily add up to a constitutional whole.” 
Id. at 67a. Reviewing Congress’s delegation to the 
FCC and USAC’s role through this lens, the court 
concluded that the “combination of delegations, 
subdelegations, and obfuscations of the USF Tax 
mechanism offends Article I, § 1 of the Constitution.” 
Id. at 81a. 

Judge Elrod, joined by Judges Ho and 
Engelhardt, concurred, writing separately to note 
that she would “go one step further and address the 
lawfulness of each individual delegation.” Pet. App. 
82a. Judge Ho issued a separate concurrence, 
arguing in addition for the Fifth Circuit to overrule a 
prior Fifth Circuit decision related to the private 
nondelegation doctrine. See id. at 85a-87a. 

Judge Stewart, writing for seven judges, 
dissented. In their view, Section 254 provides an 
intelligible principle to guide the FCC, and the FCC 
maintained appropriate control over USAC’s actions. 
Pet. App. 88a. The dissent took issue with the 
majority’s “amorphous new standard to analyze 
delegations” and its deviation from “established 
administrative law principles and all evidence to the 
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contrary to create a private nondelegation doctrine 
violation.” Id. 

The dissent explained that Congress, through 
Section 254(b), “la[id] out the principles that the FCC 
must adhere to,” Pet. App. 90a, and imposed on the 
FCC “a duty to weigh the enumerated universal 
service principles,” id. at 92a. The dissent agreed 
with the Sixth Circuit that, through Section 254(b), 
Congress “required that the FCC base its efforts to 
preserve and advance universal service on the 
enumerated principles while allowing the FCC to 
then ‘balance [each] principle[ ] against one another 
when they conflict.’” Id. (quoting Consumers’ Rsch., 
67 F.4th at 791). It further noted that Sections 254(c) 
and (e) limit the FCC’s discretion as to the recipients 
and services eligible for USF support. See id. at 93a-
96a. These factors “satisfie[d] the intelligible 
principle test as articulated by the Supreme Court.” 
Id. at 96a. 

As to the private nondelegation doctrine, the 
dissent explained that the majority’s conclusion 
lacked statutory or regulatory support, failed to 
consider “well-established principles of 
administrative law . . . [and] follow[ed] from 
misstatements of record facts.” Pet. App. 97a. The 
dissent noted that USAC’s authority is limited to 
billing, collection, and distribution of contributions, 
as well as collecting information from contributors in 
order to undertake the mathematical function of 
calculating inputs for the FCC’s contribution-factor 
determination, applying formulas that the FCC 
provides. See id. at 99a. Finally, the dissent 
highlighted that the FCC’s control over USAC is 
evident in regulations that bar the latter from 
making policy, interpreting rules, or issuing 
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anything that has the force of law. Id. at 100a. In 
short, contrary to the majority, the dissent concluded 
that “the FCC maintains complete control over 
USAC and holds final decision-making authority 
regarding the USF and its programs.” Id. at 101a. 

In a second dissent, Judge Higginson, writing for 
five judges, disagreed with the majority’s “novel 
theory” of nondelegation. Pet. App. 115a. In addition 
to agreeing with Judge Stewart’s dissent on the 
merits of the public and private nondelegation 
issues, the dissent explained that this Court had 
previously considered cases that raised both public 
and private nondelegation challenges, but “never 
instructed . . . that a different standard applies” in 
cases involving both issues. Id. at 116a; see also id. 
(if a different standard applied to “combination” 
cases, this Court in Sunshine Anthracite “would have 
. . . asked whether, despite constituting neither a 
delegation of legislative power nor a delegation of 
government power to a private entity, there was still 
a constitutional problem. It did not.”) (citing 
Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 
381 (1940)). 

REASONS FOR GRANTING THE PETITION 

The Sixth and Eleventh Circuits were presented 
with essentially identical claims to those brought 
here. Those courts concluded that the FCC’s 
administration of USF under Section 254 was 
constitutional, as did a panel of the Fifth Circuit. In 
a closely divided vote, the en banc Fifth Circuit 
reached a different conclusion based on a novel 
theory that even Respondents did not urge. To the 
Fifth Circuit majority, it is unnecessary to find an 
actual constitutional violation under this Court’s 
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precedents, as two supposed “almost” violations are 
sufficient together to create a constitutional 
violation.   

The Fifth Circuit’s decision has created a split 
among the courts of appeals as to the 
constitutionality of a significant federal statutory 
and regulatory scheme. Absent review, that decision 
threatens to undermine the funding mechanism 
central to the that program’s continued operation, 
casting doubt on billions of dollars in 
telecommunications subsidies that strengthen the 
networks that serve as critical lifelines to millions of 
Americans, as well as Tribal lands, schools, libraries, 
and healthcare providers. Finally, the decision is 
contrary to this Court’s nondelegation precedent and 
rests on a misguided theory of unconstitutional 
“double delegation” that this Court has never 
adopted and that the Fifth Circuit wrongly 
transplanted from an analytically distinct context.  

This Court’s review is warranted.4  
I. The Fifth Circuit’s Decision Created a 

Circuit Split on an Issue of Substantial 
Importance and Would Have Immense Legal 
and Practical Implications.  
The decision below conflicts with contrary 

decisions by the Sixth and Eleventh Circuits, each of 
which rejected substantively identical arguments by 
Respondents and held that Congress had permissibly 

 
4 Petitioners previously opposed petitions for certiorari 
from the Sixth and Eleventh Circuits, as there was not 
yet any circuit split to warrant this Court’s review. See 
Br. in Opp. for Intervenor Respondents, Consumers’ Rsch. 
v. FCC, Nos. 23-456 & 23-743 (U.S. May 3, 2024). 
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delegated authority to the FCC in Section 254 to 
establish universal service programs. See Consumers’ 
Rsch., 67 F.4th at 793; Consumers’ Rsch., 88 F.4th at 
924; see also Rural Cellular Ass’n v. FCC, 685 F.3d 
1083, 1091 (D.C. Cir 2012) (concluding that Section 
254 “clearly provides an intelligible principle”). In 
addition, both other courts of appeals held that the 
FCC’s reliance on USAC was permissible under this 
Court’s precedent. Consumers’ Rsch., 67 F.4th at 797; 
Consumers’ Rsch., 88 F.4th at 928. This case thus 
presents a square conflict that warrants this Court’s 
review. See S. Ct. R. 10(a). 

Moreover, absent this Court’s intervention now, 
the Fifth Circuit’s decision would have immense 
practical implications. The Fund has supported 
subsidies on which millions of Americans and 
thousands of service providers rely. The High-Cost 
program, for example, enables and encourages 
businesses to deploy high-speed broadband in areas 
that would otherwise be cost-prohibitive. The 
program distributed $4.3 billion in 2023 to providers 
to build out advanced network infrastructure and 
deliver affordable, reliable voice and broadband 
connections in rural communities that might 
otherwise be left unserved. Universal Service 
Administrative Company, 2023 Annual Report, at 9, 
https://www.usac.org/wp-content/uploads/about/
documents/annual-reports/2023/2023_USAC_Annual
_Report.pdf (“USAC 2023 Annual Report”). The 
Fund’s Lifeline program, which subsidizes the 
provision of phone service to low-income consumers, 
assisted nearly 7.4 million participants as of the end 
of 2023. Id. at 11. 

The Fund also supports connectivity for critical 
community institutions like schools, libraries, and 
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non-profit and public healthcare institutions. See 
generally FCC, Universal Service, https://www.
fcc.gov/general/universal-service. More than 100,000 
schools and libraries nationwide received services 
supported by the USF E-Rate program in 2023. 
USAC 2023 Annual Report at 7.  

Finally, more than 10,000 rural health care 
providers received commitments from thousands of 
service providers based on support from the Rural 
Health Care program in 2023. Id. at 13. The program 
is vital for the many patients in rural communities 
who are able to access telehealth services and other 
connected health services in or near their homes 
because of USF. Those health services would 
otherwise be available, if at all, only by traveling 
long distances. See, e.g., Promoting Telehealth in 
Rural America, 34 FCC Rcd. 7335, ¶¶ 2, 5 (2019) 
(describing benefits of telehealth services for patients 
in rural areas across the country). 

Absent this Court’s review, the Fifth Circuit’s 
decision would call into question the FCC’s ability to 
continue to operate all of those programs. The FCC 
adopts a new contribution factor each quarter. If the 
Fifth Circuit’s decision becomes effective, any party 
in the Fifth Circuit could challenge subsequent 
contribution factors there and seek invalidation of 
the FCC’s decision (and potentially a stay of the 
FCC’s adoption of that contribution factor pending 
any review), even though the same arguments would 
fail under the Sixth and Eleventh Circuit precedents.  

That result would threaten to deprive the USF of 
all contributions going forward, leaving the many 
individuals and institutions that rely upon USF 
disbursements without the “[q]uality services . . . at 
just, reasonable, and affordable rates,” that Congress 
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envisioned. See 47 U.S.C. § 254(b). In addition, the 
loss of USF contributions would significantly impact 
the telecommunications providers and others who 
benefit from the broad connectivity enabled by USF 
subsidies, and the providers offering USF-supported 
services over several decades—many of which are 
small businesses based in the rural communities 
they serve—would find themselves, quite suddenly, 
without a needed revenue stream. A recent survey of 
rural carriers indicated that, without USF, prices for 
high-speed (100/20 megabits per second) service in 
rural areas may nearly double to almost $165 per 
month on average, and companies could be compelled 
to cancel almost two billion dollars’ worth of rural 
broadband deployment projects in 2025 and 2026 
alone.5 And, of course, there would be substantial 
impacts to the national economy.  
II. The Fifth Circuit’s Decision Invalidates the 

FCC’s Implementation of a Federal Program 
Created by an Act of Congress. 
The Court’s review also is necessary because the 

Fifth Circuit held that a substantial federal program 
authorized by an Act of Congress nearly thirty years 
ago violates the Constitution. This Court has 
described judging the constitutionality of an Act of 
Congress as “the gravest and most delicate duty that 
this Court is called upon to perform.” Rostker v. 
Goldberg, 453 U.S. 57, 64 (1981). The Court therefore 

 
5 NTCA, NTCA Survey Highlights Significant Risks of 
Skyrocketing Consumer Bills, Plummeting Broadband 
Investment & Loans in Peril if USF Support were 
Eliminated (Sept. 4, 2024), https://www.ntca.org/
ruraliscool/newsroom/press-releases/2024/4/ntca-survey-
highlights-significant-risks-skyrocketing. 
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has applied “a strong presumption in favor of 
granting writs of certiorari to review decisions of 
lower courts holding federal statutes 
unconstitutional.” Maricopa County v. Lopez-
Valenzuela, 574 U.S. 1006, 1007 (2014) (statement of 
Thomas, J., respecting the denial of the application 
for a stay); see, e.g., Iancu v. Brunetti, 588 U.S. 388, 
392 (2019) (“As usual when a lower court has 
invalidated a federal statute, we granted 
certiorari.”). Because the Fifth Circuit’s decision 
expresses “grave concerns” about the 
constitutionality of Section 254, Pet. App. 42a, and 
invalidates the FCC’s long-standing application of 
that statute, certiorari should be granted. See FCC 
Pet. 28.  
III. The Fifth Circuit’s Analysis Is Wrong and 

Conflicts with This Court’s Precedent. 
The Court also should grant review because the 

en banc Fifth Circuit’s decision was incorrect and 
conflicts with this Court’s precedent.  

The en banc Fifth Circuit’s decision is wrong as to 
its analysis of both the statutory delegation to the 
FCC and USAC’s role in the USF system. Its novel 
holding is likewise an incorrect rewriting of this 
Court’s nondelegation jurisprudence that conflicts 
with a long line of cases holding that far broader 
delegations of authority to agencies are permissible.6  

 
6 As the FCC explains (FCC Pet. 28-29), the Court should 
grant review as to the three questions presented both 
here and in the FCC petition because it would be difficult 
to evaluate the Fifth Circuit’s unorthodox “combination” 
theory without looking at the components of that 
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a. The Fifth Circuit was wrong to express “grave 
concerns” as to the constitutionality of the delegation 
to the FCC. Pet. App. 42a. While Congress may not 
“transfer to another branch powers which are strictly 
and exclusively legislative,” the Constitution does 
not “deny to the Congress the necessary resources of 
flexibility and practicality that enable it to perform 
its functions.” Gundy v. United States, 588 U.S. 128, 
135 (2019) (cleaned up). In a long line of decisions, 
this Court has held that congressional delegation is 
permissible where Congress, through a statutory 
grant of authority, lays down an intelligible principle 
that “clearly delineates the general policy, the public 
agency which is to apply it, and the boundaries of 
this delegated authority.” Mistretta v. United States, 
488 U.S. 361, 372-73 (1989) (citations omitted). “Only 
twice in this country’s history” has the Court “found 
a delegation excessive.” Gundy, 588 U.S. at 130. The 
Court has “over and over upheld even very broad 
delegations.” Id. 

Section 254(b) establishes the principles on which 
the FCC must base its policies for the “preservation 
and advancement of universal service.” 47 U.S.C. 
§ 254(b). Those principles are:  

• the availability of “[q]uality services” at “just, 
reasonable, and affordable rates,” id. 
§ 254(b)(1); 

• nationwide “[a]ccess to advanced 
telecommunications and information services,” 
id. § 254(b)(2); 

 
combination, even if the Court resolves the case without 
answering all three questions.  
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• providing low-income and rural consumers 
with access to telecommunications and 
information services “at rates that are 
reasonably comparable to rates charged for 
similar services in urban areas,” id. 
§ 254(b)(3); 

• ensuring that all telecommunications carriers 
“make an equitable and nondiscriminatory 
contribution to the preservation and 
advancement of universal service,” id. 
§ 254(b)(4); 

• the creation of “specific, predictable and 
sufficient Federal and State mechanisms to 
preserve and advance universal service,” id. 
§ 254(b)(5); and  

• “access to advanced telecommunications 
services” for “schools and classrooms, health 
care providers, and libraries” in accordance 
with Section 254(h), id. § 254(b)(6). 

Beyond that, Section 254 identifies the set of 
entities that must pay into the Fund: “every 
telecommunications carrier that provides interstate 
telecommunications services” is required to 
contribute on an “equitable and nondiscriminatory” 
basis. Id. § 254(d). It further identifies the services 
that the FCC may support through the Fund. See id. 
§ 254(c) (requiring the FCC to consider, among other 
things, whether services are “essential to education, 
public health, or public safety” and whether they 
have been “subscribed to by a substantial majority of 
residential customers”). And it specifies the eligible 
beneficiaries of the Fund, as well as the purposes for 
which the Fund may be used. See id. § 254(e), (h). 

Additionally, while the FCC may adopt other 
principles to guide its decision-making, that does not 
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mean that the FCC may, as the Fifth Circuit 
majority suggested, “roam at will.” Pet. App. 28a. 
Rather, any such principles must be “necessary and 
appropriate for the protection of the public interest,” 
and “consistent with” the Act. Id. § 254(b)(7). As 
Judge Stewart recognized in dissent, “§ 254(b)(7) 
enables, and likely obligates, the FCC to add 
principles consistent with’ § 254’s overall purpose.” 
Pet. App. 91a (internal quotation marks and 
brackets omitted). Thus, as the Eleventh Circuit 
noted, while Respondents “contend that paragraph 
(b)(7) is proof of the FCC’s boundless authority . . . 
the grant itself comes with specific limits.” 
Consumers’ Rsch. v. FCC, 88 F.4th at 924.  

In fact, Section 254 is substantially more 
constraining than many of the delegations this Court 
has historically found constitutional. See Mistretta 
488 U.S. at 373-74 (collecting cases). For instance, 
this Court has upheld delegations to agencies to 
regulate “in the public interest.” See Nat’l Broad. Co. 
v. United States, 319 U.S. 190, 225 (1943) (FCC 
regulation of broadcasting); New York Cent. Sec. 
Corp. v. United States, 287 U.S. 12, 24-25 (1932) 
(ICC regulation of railroad consolidations). It has 
similarly upheld directives to fix prices at “fair and 
equitable” levels, see Yakus v. United States, 321 
U.S. 414, 427 (1944), and for the EPA to set ambient 
air quality standards” that “are requisite to protect 
the public health,” Whitman v. Am. Trucking 
Associations, 531 U.S. 457, 472 (2001); see also FCC 
Pet. 11-12.  

Moreover, and contrary to the Fifth Circuit’s 
suggestion that Section 254 is so lacking in guidance 
that “no reviewing court could ever possibly 
invalidate any FCC action,” Pet. App. 40a-41a, 
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several circuit courts, including the Fifth Circuit, 
have overturned FCC actions as inconsistent with 
Section 254’s directives. See, e.g., Texas Off. of Pub. 
Util. Couns. v. FCC., 183 F.3d 393, 425 (5th Cir. 
1999) (reversing FCC requirement for incumbent 
local exchange carriers to recover USF contributions 
from access charges because “the plain language of 
§ 254(e) does not permit the FCC to maintain any 
implicit subsidies for universal service support”); 
Qwest Corp. v. FCC., 258 F.3d 1191, 1202 (10th Cir. 
2001) (remanding to FCC to define “reasonably 
comparable” and “sufficient” in a manner consistent 
with Section 254); Qwest Commc’ns Int’l, Inc. v. 
FCC., 398 F.3d 1222, 1234, 1236-37 (10th Cir. 2005) 
(remanding again for FCC to “articulate a definition 
of ‘sufficient’ that appropriately considers the range 
of principles identified in the text of the statute” and 
because definition of “reasonably comparable” rested 
on “impermissible statutory construction”); Mozilla 
Corp. v. FCC, 940 F.3d 1, 69 (D.C. Cir. 2019) 
(remanding to FCC where court concluded that FCC 
did not adequately explain how broadband remained 
eligible for low-income USF support following 
reclassification of broadband as information service). 

b. The Fifth Circuit’s private-nondelegation 
analysis is likewise inconsistent with this Court’s 
precedents. In Carter v. Carter Coal Co., 298 U.S. 
238 (1936), this Court held unconstitutional a federal 
statute that authorized producers of two-thirds of the 
coal in a particular district to set wages and hours 
for all producers in that district, without review by 
any federal actor. See id. at 281-83. The Court 
explained that Congress had impermissibly 
conferred power on the majority to “regulate the 
affairs of an unwilling minority.” Id. at 311. Four 
years later, this Court was faced with an amended 
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version of the same statute it had struck down in 
Carter Coal. This time, it held that the delegation 
was constitutional. While the revised statute 
authorized private local boards to propose minimum 
prices for coal, the proposals were required to be 
approved by a government commission. See Sunshine 
Anthracite, 310 U.S. at 388. The Court confirmed 
that there was no delegation of legislative authority 
to the private boards. Id. at 399. The boards 
“function[ed] subordinately to the Commission,” and 
the Commission, not the private entities, determined 
the ultimate prices. Id. Moreover, the Court noted, 
the boards “operate[d] as an aid to the Commission 
. . . subject to its pervasive surveillance and 
authority.” Id. at 388. 

This case falls well within the permissible scope 
of reliance on private entities established in 
Sunshine Anthracite. In suggesting otherwise, the 
Fifth Circuit majority overstated USAC’s role while 
understating the FCC’s. Among other restrictions, 
USAC (1) is subject to FCC oversight; (2) cannot 
make policy, see 47 C.F.R. § 54.702(c); and (3) must 
adhere to regulations that restrict it to tasks such as 
“billing contributors, collecting contributions to the 
universal service support mechanisms, and 
disbursing universal service support funds.” Id. 
§ 54.702(b); see Consumers’ Rsch., 88 F.4th at 926. 
USAC’s CEO is approved by the FCC Chairperson. 
47 C.F.R. § 54.704(b)(2). USAC must file quarterly 
reports to the FCC on the disbursement of universal 
service funds, id. § 54.702(h), and an annual report 
detailing, among other things, its operations and 
activities, actions it has taken to “prevent waste, 
fraud, and abuse,” and “an itemization of monthly 
administrative costs,” including “all expenses, 
receipts, and payments associated with the 
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administration of the universal service support 
programs,” id. § 54.702(g).  

In particular, in undertaking the ministerial 
function of providing inputs to help the FCC compute 
the quarterly contribution factor, USAC must follow 
detailed FCC regulatory guidance, see, e.g., 47 C.F.R. 
§§ 54.507, 54.604-.606, 54.709, and submit its 
projections of demand and the basis for those 
projections, as well as calculations as to the 
contribution base, to the Commission ahead of time. 
See id. § 54.709(a)(3). Those projections themselves 
have no legal effect, and there is no basis in the 
record to conclude the FCC does not review USAC’s 
submissions. See also FCC Pet. 23 (noting that the 
FCC has departed from USAC’s projections in 
calculating quarterly contribution factors). Even 
after the FCC issues a public notice of the 
contribution factor, the FCC retains authority “to set 
projections of demand and administrative expenses 
at amounts that the Commission determines will 
serve the public interest,” notwithstanding any 
calculation by USAC. 47 C.F.R. § 54.709(a)(3).  

More generally, the FCC maintains authority to 
review all USAC decisions denying reimbursement 
at the request of aggrieved parties. See id. 
§ 54.719(b). When the FCC identifies an error, it 
reverses USAC. See, e.g., Universal Service 
Contribution Methodology, Request for Review of 
Decision of the Universal Service Administrator by 
BT Americas Inc, Order, DA 22-812, 37 FCC Rcd. 
9216, USAC Audit CR2015CP004, ¶ 11 (2022) 
(concluding USAC “did err” in its direction to 
provider related to required filing and reversing that 
direction). Even where the FCC denies requests for 
review, it conducts a complete analysis. See, e.g., 
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Lifeline & Link Up Reform & Modernization, 
Requests for Rev. of Decisions of the Universal Serv. 
Admin. Co. by Amerimex Commc’ns Corp., et al., 
Order, DA 24-784, WC Docket No. 11-42, ¶¶ 6-11 
(rel. Aug. 8, 2024) (denying requests for review of 
USAC denial of requests for upward revision of 
reimbursements, and explaining reasoning). 

In all, USAC is subject to the FCC’s oversight 
regarding the inputs USAC provides for the FCC’s 
determination of the contribution factor, just as the 
Court envisioned in Sunshine Anthracite. USAC is 
barred from making any binding decisions or policy, 
or from interpreting law. Its proposals are subject to 
FCC approval, and all of its actions relevant to the 
FCC’s determination of the contribution factor are 
subject to the FCC’s plenary review. Consistent with 
this Court’s precedent, the regulatory scheme 
governing USAC limits the Administrator to 
ministerial duties in this context.  

c. Finally, the Fifth Circuit’s decision fashions 
from whole cloth a new framework for analyzing 
nondelegation claims. As five dissenting judges on 
the Fifth Circuit noted, the court’s decision rested on 
a “novel theory that it is ‘the combination’ of these 
two non-violations that violates the Legislative 
Vesting Clause in Article I, § 1.” Pet. App. 115a. 
Simply put, this Court has never ruled that a federal 
statute was unconstitutional because of what the 
Fifth Circuit dubbed a “double delegation,” i.e., a 
delegation from Congress to an agency, and from an 
agency to a private entity.  

The Fifth Circuit characterized that approach as 
required by this Court’s approach to “review[ing] 
separation-of-powers challenges” in general, citing 
Seila Law, 591 U.S. 197, and Free Enterprise Fund, 
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561 U.S. 477. Both of those cases involved a 
particular separation-of-powers question not at issue 
here: what restrictions on the President’s authority 
to remove officers are permissible, consistent with 
the Constitution’s vesting of the “executive Power” in 
the President. See Seila Law, 591 U.S. at 227 
(quoting Free Enterprise Fund, 561 U.S. at 483). An 
accumulation of multiple limits on the President’s 
ability to remove particular officials (such as the 
multiple layers of removal protection at issue in Free 
Enterprise Fund, see 561 U.S. at 483) could together 
exceed what this Court’s precedents permit.  

But while the Court’s precedents in the removal 
context focus on whether limits on the President’s 
authority (individually or cumulatively) violate the 
vesting of executive authority in the President, the 
Court’s precedents in that context do not require or 
support the application of a similar methodology to 
other separation-of-powers contexts. In fact, this 
Court addressed a situation involving both public 
and private nondelegation challenges in Sunshine 
Anthracite. As Judge Higginson recognized in 
dissent, this Court could have, but did not, announce 
a different analytical approach there. See Pet. App. 
116a. The Fifth Circuit’s decision thus is contrary to 
this Court’s precedents. 
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CONCLUSION 

This petition for a writ of certiorari should be 
granted. 
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APPENDIX A 

UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 
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ANDREW S. OLDHAM, Circuit Judge, joined by JONES, 
SMITH, ELROD, WILLETT, HO, DUNCAN, ENGELHARDT, 
and WILSON, Circuit Judges: 

 In the Telecommunications Act of 1996, CONGRESS 
delegated its taxing power to the Federal Communi-
cations Commission. FCC then subdelegated the tax-
ing power to a private corporation. That private cor-
poration, in turn, relied on for-profit telecommunica-
tions companies to determine how much American cit-
izens would be forced to pay for the “universal service” 
tax that appears on cell phone bills across the Nation. 
We hold this misbegotten tax violates Article I, § 1 of 
the Constitution.

I. 

A. 

 Congress has long “pursued a policy of providing 
‘universal’ [telecommunications] service to all resi-
dents and businesses in the United States.” Ronald J. 
Krotoszynski, Jr., Reconsidering the Nondelegation 
Doctrine: Universal Service, the Power to Tax, and the 
Ratification Doctrine, 80 IND. L.J. 239, 279 (2005). For 
half a century Congress pursued this policy through a 
complicated cross-subsidy regime. Back when the old 
AT&T was a regulated monopoly, Congress allowed it 
to charge supra-competitive rates to urban customers 
in exchange for requiring it to provide services it 
might not otherwise provide to high-cost rural custom-
ers. But “[f]or obvious reasons, this system of implicit 
subsidies can work well only under regulated condi-
tions. In a competitive environment, a carrier that 
tries to subsidize below-cost rates to rural customers 

 
submitted and did not participate in the decision.  
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with above-cost rates to urban customers is vulnera-
ble to a competitor that offers at-cost rates to urban 
customers.” Tex. Off. of Pub. Util. Couns. v. FCC 
(“TOPUC I”), 183 F.3d 393, 406 (5th Cir. 1999). So 
when Congress deregulated AT&T and other telecom-
munications companies, it had to abandon the old way 
of pursuing universal service. 

 Congress’s new way is 47 U.S.C. § 254. Section 254 
authorizes FCC to establish “specific, predictable, and 
sufficient . . . mechanisms to preserve and advance 
universal service.” Id. § 254(b)(5). Pursuant to this 
grant of authority, FCC levies “contributions” to a 
Universal Service Fund (“USF”) from telecommunica-
tions carriers, id. § 254(b)(4), and it distributes the 
monies raised to people, entities, and projects to ex-
pand and advance telecommunications services. FCC 
regulations expressly permit carriers to pass these 
“contributions” through to their customers, see 47 
C.F.R. § 54.712(a), and the overwhelming majority of 
carriers do so, see FCC, FCC 22-67, Report on the Fu-
ture of the Universal Service Fund 10084-85, (Aug. 15, 
2022) (“Report to Congress”). 

 Notably, Congress declined to define “universal 
service” itself. Instead, it delegated to FCC the respon-
sibility to periodically “establish” the concept of “uni-
versal service” by “taking into account advances in tel-
ecommunications and information technologies and 
services.” 47 U.S.C. § 254(c)(1). In making this deter-
mination, Congress directed FCC to: 

consider the extent to which such telecommunica-
tions services— 

(A) are essential to education, public health, or 
public safety; 
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(B) have, through the operation of market choices 
by customers, been subscribed to by a substan-
tial majority of residential customers; 

(C) are being deployed in public telecommunica-
tions networks by telecommunications carri-
ers; and 

(D) are consistent with the public interest, conven-
ience, and necessity. 

Id. § 254(c)(1). 

Section 254(b) also suggests principles for FCC to 
“base policies for the preservation and advancement 
of universal service.” Telecommunications services 
“should” be “available at just, reasonable, and afford-
able rates”; accessible “in all regions of the Nation”; 
and available to “low-income consumers and those in 
rural, insular, and high cost areas” at rates “reasona-
bly comparable to rates charged for similar services in 
urban areas.” Id. § 254(b)(1)-(3). FCC also may de-
velop “such other [universal service principles it] de-
termine[s] are necessary and appropriate for the pro-
tection of the public interest, convenience, and neces-
sity and are consistent with this chapter.” Id. 
§ 254(b)(7). 

Section 254 further provides that “[e]lementary 
and secondary schools and classrooms, health care 
providers, and libraries should have access to ad-
vanced telecommunications services.” Id. § 254(b)(6). 
Accordingly, “telecommunications carrier[s] shall, 
upon receiving a bona fide request, provide telecom-
munications services which are necessary for the pro-
vision of health care services in a State . . . to any pub-
lic or non-profit health care provider that serves per-
sons who reside in rural areas in that State at rates 
that are reasonably comparable to rates charged for 
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similar services in urban areas in that State.” Id. 
§ 254(h)(1)(A). And “telecommunications carriers . . . 
shall, upon a bona fide request for any of its services 
that are within the [FCC’s] definition of universal ser-
vice . . . , provide such services to elementary schools, 
secondary schools, and libraries for educational pur-
poses at rates less than the amounts charged for sim-
ilar services to other parties.” Id. § 254(h)(1)(B). FCC 
then reimburses telecommunications providers for the 
costs of providing this subsidized service. Id. 
§ 254(h)(1)(A), (B)(i)-(ii). 

B. 

Presently, USF supports telecommunications pro-
jects through four major programs: the High-Cost Pro-
gram (see 47 C.F.R. §§ 54.302-54.322), the Lifeline 
Program (see id. §§ 54.400-54.423), the E-rate Pro-
gram (see id. §§ 54.500-54.523), and the Rural Health 
Care Program (see id. §§ 54.600-54.633). 

Each program has a laudable objective. The High-
Cost Program subsidizes the provision of voice and in-
ternet services in rural communities. The Lifeline 
Program subsidizes the provision of phone service to 
low-income consumers. The E-Rate Program subsi-
dizes the provision of broadband connectivity and Wi-
Fi to schools and libraries. And the Rural Health Care 
Program subsidizes the provision of telecommunica-
tions services to rural healthcare providers. 

FCC regulations establish the services supported 
by each of these programs and the eligibility criteria 
applicants must satisfy to obtain assistance. But FCC 
does not administer all these universal service pro-
grams itself. Instead, it relies on a private company 
called the Universal Service Administrative Company 
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(“USAC”). USAC is managed by representatives from 
“interest groups affected by and interested in univer-
sal service programs” who are “nominated by their re-
spective interest groups.” See Leadership, UNIVERSAL 
SERV. ADMIN. CO., https://perma.cc/9W92G4Z9 (last 
accessed Sept. 11, 2023); see also 47 C.F.R. § 54.703(b) 
(providing for the composition of USAC’s board of di-
rectors). FCC has charged USAC with myriad tasks: 
“billing contributors, collecting contributions to the 
universal service support mechanisms, and disburs-
ing universal service support funds.” 47 C.F.R. 
§ 54.702(b). 

Most prominently, though, USAC is responsible for 
deciding the quarterly USF contribution amount—a 
projection of the dollar value of demand for universal 
support programs and the costs of administering 
them. See id. § 54.709(a)(3). The contribution amount 
dictates the size of the universal service contributions 
levied on telecommunications carriers and, in turn, 
American telecommunications consumers. To set the 
contribution amount, USAC relies on “information 
from universal service program participants” to “esti-
mate[] how much money will be needed each quarter 
to provide universal service support.” See Universal 
Service, UNIVERSAL SERV. ADMIN. CO., 
https://perma.cc/B5NN-AVF8 (last accessed Oct. 10, 
2023). In other words, the contribution amount ulti-
mately derives from the universal service demand 
projections of private, for-profit telecommunications 
carriers, all of whom have “have financial incentives” 
to increase the size of universal service programs. 
U.S. GOV’T ACCOUNTABILITY OFF., GAO-17-538, ADDI-
TIONAL ACTION NEEDED TO ADDRESS SIGNIFICANT 
RISKS IN FCC’S LIFELINE PROGRAM 1 (2017), 
https://perma.cc/K5J9-L89K (“FCC’s Lifeline 
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Program”). 

FCC then uses USAC’s contribution amount to im-
pose a tax on America’s telecommunications carriers. 
(FCC calls this tax the USF “contribution factor”; but 
we call it what it is—the “USF Tax.”) The USF Tax is 
the percentage of end-user telecommunications reve-
nues each carrier must contribute to USF in a partic-
ular quarter. As a practical matter, USAC sets the 
USF Tax—subject only to FCC’s rubber stamp. True, 
FCC “reserves the right to set projections of demand 
and administrative expenses at amounts that [it] de-
termines will serve the public interest.” See 47 C.F.R 
§ 54.709(a)(3). But FCC never made a substantive re-
vision to USAC’s proposed contribution amount prior 
to this litigation,1 and it does not even have a docu-
mented process for checking USAC’s work. Instead, 
FCC has provided that if it “take[s] no action within 
fourteen (14) days of the date of release of the public 
notice announcing [USAC’s] projections of demand 
and administrative expenses, the projections of de-
mand and administrative expenses . . . shall be 
deemed approved by the Commission.” See ibid. (em-
phasis added). So FCC has delegated to USAC respon-
sibility—de facto if not de jure—for imposing the USF 
Tax. 

C. 

In 1995, the USF Tax was $1.37 billion. JA62. But 
by the end of 2021, USAC ballooned the USF to over 

 
1 FCC claims it has made three alterations to USF projec-
tions. But one of those was a ministerial change of the rate 
from .09044 to .091 because some carriers’ computers could 
not handle five decimal places. And the other two were not 
even initiated by FCC. See Petrs’ EB Br. 63. 
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$9 billion. See UNIVERSAL SERV. ADMIN. CO., 2021 AN-
NUAL REPORT 20 (2023) https://perma.cc/9CPT-H5LM. 
The proposed USF Tax at issue in this case is 25.2%, 
up from just over 5% in 2000. See FCC, DA 00-517, 
PROPOSED SECOND QUARTER 2000 UNIVERSAL SERVICE 
CONTRIBUTION FACTOR (Mar. 7, 2000), https://perma. 
cc/4BSK-6QZR. Recent USF Taxes have been set as 
high as 34.5%. See FCC, DA 23-843, PROPOSED 
FOURTH QUARTER 2023 UNIVERSAL SERVICE CONTRI-
BUTION FACTOR (Sep. 13, 2023), 
https://perma.cc/Y2QW-6HBD. 

Many of the billions injected into the USF have un-
doubtedly been deployed to support the important 
goal of universal service. But waste and fraud have 
also contributed to the USF’s astronomical growth. 
For example, in 2004, FCC’s Inspector General af-
firmed that schools view the E-Rate Program as “a big 
candy jar” of “free money.” Sam Dillon, School Internet 
Program Lacks Oversight, Investigator Says, N.Y. 
TIMES (June 18, 2004), https://perma.cc/9PZY-ED3K. 
The Inspector General’s primary concern was FCC’s 
heavy and longstanding reliance on self-certified eli-
gibility determinations in the E-rate Program. See 
U.S. GOV’T ACCOUNTABILITY OFF., GAO-20-606, FCC 
SHOULD TAKE ACTION TO BETTER MANAGE PERSISTENT 
FRAUD RISKS IN THE SCHOOLS AND LIBRARIES PRO-
GRAM18 (Sep. 2020), https://perma.cc/5EK4-Q8V8 
(“FCC’s E-rate Program”). A 2008 GAO report demon-
strated that, in a single year, USAC made almost a 
billion dollars of High-Cost Program payments that 
“should not have been made, or were not made, in the 
correct amount, when viewed from the perspective of 
applicable Federal Communications Commission 
rules, orders and interpretative opinions.” OFF. OF THE 
INSPECTOR GEN., FCC, THE HIGH COST PROGRAM 2 
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(Nov. 26, 2008), https:// perma.cc/WJG3-6PJ6 (“The 
High-Cost Program”). In 2013, one Congressman 
noted: 

The [Lifeline] fund [] increased 266 percent [be-
tween 2008 and 2013], . . . all while the cost of 
phone service [went] down. Despite the limit of 
one subsidized subscriber per household, pub-
lished reports suggest some subscribers have 
eight or more phones with subsidized service, with 
one woman saying that to get one “she just goes 
across the street and gets it.” One man has 
claimed to have a bag full of 20 phones on the pro-
gram that he sells “for about 10, 15, 20 bucks” 
each. 

The Lifeline Fund: Money Well Spent?: Hearing Before 
the H. Subcomm. on Commc’n & Tech., H. Comm. On 
Energy & Comm., 113th Cong. 2 (2013) (opening state-
ment of Chairman Greg Walden), https://perma.cc/ 
4DAWUERW. And in 2018, FCC’s managing director 
reported a GAO audit that uncovered gross improper 
payments of $336.39 million in the Lifeline Program 
alone. See Letter from Mark Stephens, Managing Di-
rector, FCC, to Ron Johnson, Chairman, S. Comm. On 
Homeland Sec. & Gov’t Affs. (Aug. 27, 2019), https:// 
perma.cc/VNQ6-N3WB. While earth’s only two cer-
tainties are death and taxes, the USF Tax manages to 
cheat the grave: It is well-documented that FCC dis-
burses USF money to dead people. See FCC’s LIFELINE 
PROGRAM, supra, at 43. 

USAC’s role in perpetuating USF waste is equally 
well known. In 2010, GAO concluded that USAC 
“lacks key features of effective internal controls.” U.S. 
GOV’T ACCOUNTABILITY OFF., GAO-11-11, IMPROVED 
MANAGEMENT CAN ENHANCE FCC DECISION MAKING 
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FOR THE UNIVERSAL SERVICE FUND LOW-INCOME PRO-
GRAM i (Oct. 2010), https://perma.cc/9YHE-8YE9 
(“FCC’s Low-Income Program”); see also FCC’s E-RATE 
PROGRAM, supra, at 20-21. The Low-Income Program 
report noted that while USAC primarily uses audit 
findings to monitor compliance with USF rules, “the 
number and scope of USAC’s audits have been limited 
and there is no systematic process in place to review 
the findings of those audits that are conducted.” FCC’s 
LOW-INCOME PROGRAM, supra, at cover page. Moreo-
ver, the GAO noted USAC had not even considered 
“the possibility that multiple carriers may claim sup-
port for the same telephone line and that households 
may receive more than one discount, contrary to pro-
gram rules.” Ibid. In 2017, GAO explained that USAC 
“relies on over 2,000 Eligible Telecommunication Car-
riers that are Lifeline providers to implement key pro-
gram functions, such as verifying subscriber eligibil-
ity,” which is problematic because “companies may 
have financial incentives to enroll as many customers 
as possible.” FCC’S LIFELINE PROGRAM, supra, at cover 
page. And in 2019, FCC acknowledged that USAC was 
out of compliance with improper payment reporting 
requirements. See Letter from Mark Stephens, supra, 
at 1. 

* * * 

Section 254 reflects a policy goal of making tele-
communications services available to all Americans. 
It is emphatically the province of Congress to make 
such policy choices. But it is our judicial duty to en-
sure that Congress pursued its goal through lawful 
means. And in that regard, our brief survey of the 
USF’s history makes three things clear. First, Con-
gress’s instructions are so ambiguous that it is unclear 
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whether Americans should contribute $1.37 billion, $9 
billion, or any other sum to pay for universal service. 
Second, private entities bear important responsibility 
for universal service policy choices. And third, it is im-
possible for an aggrieved citizen to know who bears 
responsibility for the USF’s serious waste and fraud 
problems. All three of those things implicate bedrock 
constitutional principles. 

II. 

A. 

On November 2, 2021, USAC proposed its Q1 2022 
USF contribution amount. A subset of the Petitioners 
in this action filed a comment with FCC challenging 
the constitutionality of the universal service contribu-
tion mechanism on November 19. On December 13, 
2021, FCC issued a public notice of its Proposed Q1 
2022 USF Tax, which was derived directly from 
USAC’s proposed contribution amount. Petitioners re-
filed their comment on December 22. FCC took no ac-
tion with respect to USAC’s proposed contribution 
amount, so on December 27 the contribution factor 
was deemed approved. See 47 C.F.R. § 54.709(a)(3). 
Petitioners then filed a timely petition for review in 
our court. 

B. 

We have statutory jurisdiction under 47 U.S.C. 
§ 402 and 28 U.S.C. § 2342.2 FCC does not contest our 

 
2 Before the panel, FCC argued that we lack statutory ju-
risdiction because the petition was not timely filed. The 
panel rejected that argument, see Consumers’ Rsch. V. 
FCC, 63 F.4th 441, 446 (5th Cir. 2023), reh’g en banc 
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constitutional jurisdiction, but we have an obligation 
to consider jurisdictional questions sua sponte even 
when they are not raised by the parties. See E.T. v. 
Paxton, 41 F.4th 709, 718 n.2 (5th Cir. 2022). 

Consistent with that obligation, we note that at 
least one petitioner—Cause Based Commerce—had 
Article III standing when the petition was filed. See 
Biden v. Nebraska, 143 S. Ct. 2355, 2365 (2023) (“If at 
least one plaintiff has standing, the suit may pro-
ceed.”); Advanced Mgmt. Tech., Inc. v. FAA, 211 F.3d 
633, 636 (D.C. Cir. 2000) (“Standing is assessed at the 
time the action commences.” (citation and quotation 
omitted)). Cause Based Commerce incurred a classic 
pocketbook injury as a result of its legal obligation to 
pay the USF Tax. Its injury is fairly traceable to the 
challenged conduct because the size of its Q1 2022 
USF liability was controlled by the contribution factor 
set by USAC. And, at the time the petition was filed, 
its injury could have been redressed by a favorable ju-
dicial decision because vacatur of FCC’s approval of 
the proposed contribution factor would have pre-
vented collection of the USF Tax. See 47 C.F.R. § 
54.709(a)(3) (“[T]he Administrator shall apply the 
quarterly contribution factor, once approved by the 
Commission, to contributor’s interstate and interna-
tional end-user telecommunications revenues to cal-
culate the amount of individual contributions.” (em-
phasis added)). 

It is not clear that Cause Based Commerce’s pock-
etbook injury is still redressable because sovereign 
immunity may bar recovery of the monies it paid into 
USF pursuant to the Q1 2022 USF Tax. See 5 U.S.C. 

 
granted, opinion vacated, 72 F.4th 107 (5th Cir. 2023), and 
FCC has abandoned it. 
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§ 702 (waiving sovereign immunity for actions against 
agencies seeking relief “other than money damages”). 
If that is right, Cause Based Commerce’s challenge 
might be moot because no court-ordered relief could 
redress the injuries it incurred as a result of the Q1 
2022 USF Tax. See Already, LLC v. Nike, Inc., 568 
U.S. 85, 91 (2013) (“A case becomes moot—and there-
fore no longer a ‘Case’ or ‘Controversy’ for purposes of 
Article III— when the issues presented are no longer 
live or the parties lack a legally cognizable interest in 
the outcome.” (quotation and citation omitted)). 

We need not reach that question, however, because 
even assuming Cause Based Commerce’s injury is no 
longer redressable, it is nonetheless justiciable be-
cause it is capable of repetition yet evading review. 
See, e.g., S. Pac. Terminal Co. v. Interstate Com. 
Comm’n, 219 U.S. 498, 515 (1911) (establishing the 
exception and noting that jurisdiction “ought not to be 
. . . defeated, by short term orders, capable of repeti-
tion, yet evading review” because otherwise the gov-
ernment and regulated parties would “have their 
rights determined by the Commission without a 
chance of [judicial] redress”). The Q1 2022 USF Tax 
evades review because it was in force for just one quar-
ter—”too short [a] duration to be fully litigated in the 
United States Supreme Court before it expire[d].” 
Ralls Corp. v. Comm. on Foreign Inv. in U.S., 758 F.3d 
296, 321 (D.C. Cir. 2014); see ibid. (“As a rule of 
thumb, agency actions of less than two years’ duration 
cannot be fully litigated prior to cessation or expira-
tion, so long as the short duration is typical of the 
challenged action.” (quotation and citation omitted)). 
And it is capable of repetition because there is “a rea-
sonable expectation”—indeed, a near certainty— 
“that [Cause Based Commerce] will be subjected to 
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the same action again.” Id. at 323; see id. at 324 (“The 
same action generally refers to . . . recurrent identical 
agency actions.” (quotation and citations omitted)); see 
also 47 C.F.R. § 54.709(a)(3) (providing that a new 
contribution factor is calculated each quarter). 

Accordingly, we have jurisdiction to decide the 
merits of petitioners’ constitutional claims. 

C. 

We must decide one more threshold issue. On June 
17, 2024, FCC filed a motion to dismiss on the that 
ground issue preclusion bars the petition for review. 
In FCC’s view, that is because petitioners raised iden-
tical challenges to different USF quarterly contribu-
tion factors in the Sixth and Eleventh Circuits, and 
those courts rejected petitioners’ arguments. But even 
if there were something to FCC’s issue preclusion ar-
gument, it fails because FCC forfeited it. 

“[I]ssue preclusion[] is an affirmative defense.” 
Taylor v. Sturgell, 553 U.S. 880, 907 (2008). That 
means the party asserting preclusion ordinarily must 
timely raise it. Ibid.; see 18A CHARLES ALAN WRIGHT, 
ARTHUR R. MILLER, & EDWARD H. COOPER, FEDERAL 
PRACTICE & PROCEDURE § 4405 (3d ed. 2017). Where, 
as here, an allegedly preclusive judgment is rendered 
after suit is filed, the party “wishing to raise [preclu-
sion] is obliged to assert it at the earliest moment 
practicable.” Home Depot, Inc. v. Guste, 773 F.2d 616, 
620 n.4 (5th Cir. 1985); see Evans v. Syracuse City Sch. 
Dist., 704 F.2d 44, 47 (2d Cir. 1983) (“[T]he party 
wishing to raise [preclusion as a] defense is obliged to 
plead it at the earliest possible moment.” (quotation 
omitted)); Aetna Cas. & Sur. Co. v. Gen. Dynamics 
Corp., 968 F.2d 707, 711 (8th Cir. 1992) (issue 



15a  

preclusion must be raised “at the first reasonable op-
portunity after the rendering of the decision having 
the preclusive effect”); Davignon v. Clemmey, 322 F.3d 
1, 15 (1st Cir. 2003) (holding that district court abused 
its discretion by allowing defendant to assert preclu-
sion defense “at the eleventh hour”); Georgia Pac. 
Consumer Prod., LP v. Von Drehle Corp., 710 F.3d 
527, 533 (4th Cir. 2013) (“Even when a preclusion de-
fense is not available at the outset of a case, a party 
may waive such a defense arising during the course of 
litigation by waiting too long to assert the defense af-
ter it becomes available.”); Arizona v. California, 530 
U.S. 392, 413 (2000) (holding that party could not 
raise preclusion as a defense when party could have 
raised the defense earlier in the proceedings but did 
not, “despite ample opportunity and cause to do so”). 

That makes sense. The policy underlying issue 
preclusion is based primarily on a “defendant’s inter-
est in avoiding the burdens of twice defending a suit” 
and “the avoidance of unnecessary judicial waste.” Ar-
izona, 530 U.S. at 412 (quoting United States v. Sioux 
Nation, 448 U.S. 371, 432 (1980) (Rehnquist, J., dis-
senting)). Issue preclusion cannot serve either of those 
purposes if it is raised in the eleventh hour of proceed-
ings, after the defendant and the court have already 
carried all the burdens necessary to decide the case. 
So even assuming FCC could defeat petitioners’ 
claims on the ground the Sixth and the Eleventh Cir-
cuits have rendered preclusive judgments, FCC was 
obliged to raise that issue “at the earliest moment 
practicable.” Guste, 773 F.2d at 620 n.4. 

It did not. The first allegedly preclusive judgment 
FCC cites is the Sixth Circuit’s judgment in Consum-
ers’ Research v. FCC. See 67 F.4th 773 (6th Cir. 2023), 
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cert. denied Consumers’ Rsch. v. FCC, No. 23-456, 
2024 WL 2883753 (U.S. June 10, 2024). That judg-
ment bound six of the named petitioners in this case.3 
And it was final on June 7, 2023. See Mandate Issued, 
Consumers’ Rsch., 67 F.4th 773 (No. 21-3886) (Jun. 7, 
2023). True, the petitioners sought certiorari in that 
case. But “the general rule in American jurisprudence 
[is] that a final judgment of a court . . . can be given 
[preclusive] effect even while an appeal is pending.” 
Prymer v. Ogden, 29 F.3d 1208, 1213 n.2 (7th Cir. 
1994); see WRIGHT & MILLER, supra, § 4433 (“[I]t is . . 
. held in federal courts that the preclusive effects of a 
lower court judgment cannot be suspended simply by 
taking an appeal that remains undecided.”); RESTATE-
MENT (SECOND) OF JUDGMENTS § 13, cmt. f (explaining 
a “judgment otherwise final” for purposes of the law of 
res judicata should “remain[] so despite the taking of 
an appeal”). 

That means FCC could have asserted preclusion 
against six petitioners on June 7, 2023. At the very 
least, FCC could have raised preclusion in its supple-
mental brief, which it filed on August 30, 2023. But 
FCC did not do so. Instead, it waited more than a year 
and then filed a tardy motion to dismiss at the elev-
enth hour. FCC therefore forfeited its preclusion de-
fense with respect to at least six petitioners.4 So there 
is no doubt we may proceed to the merits of those pe-
titioners’ claims. 

FCC also cites the Eleventh Circuit’s judgment in 
 

3 Consumers’ Research, Cause Based Commerce, Deanna 
Roth, Jeremy Roth, Joseph Bayly, Lynn Gibbs, and Paul 
Gibbs. 
4 Including Cause Based Commerce, who certainly has 
standing. See supra, at 11. 
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Consumers’ Rsch. v. FCC, 88 F.4th 917, 923 (11th Cir. 
2023), cert. denied Consumers’ Rsch. v. FCC, No. 23-
743, 2024 WL 2883755 (U.S. June 10, 2024). That 
judgment bound all the petitioners in this case, in-
cluding the six who were parties to the Sixth Circuit 
proceeding. But that another allegedly preclusive 
judgment was rendered during the course of this pro-
ceeding does not change the fact that FCC had a pur-
ported preclusion defense against six petitioners as of 
June 7, 2023. And even if the Eleventh Circuit’s judg-
ment somehow gave FCC a new window to raise a pre-
clusion defense against those petitioners, the window 
closed before FCC raised it. The Eleventh Circuit’s 
judgment was final (and therefore had preclusive ef-
fect) on February 5, 2024. See Mandate Issued, Con-
sumers’ Research v. FCC, 88 F.4th 917 (No. 22-13315) 
(Feb. 5, 2024). FCC nonetheless waited to file a motion 
to dismiss on the basis of that judgment until June 17, 
2024—more than four months later. 

There may sometimes be ambiguity about whether 
a defendant carried its obligation to raise a preclusion 
defense “at the earliest moment practicable.” Guste, 
773 F.2d at 620 n.4. But this is not a close case. Liti-
gants ordinarily have 21 days to plead an affirmative 
defense. See FED. R. CIV. P. 12(a)(1)(A)(ii); see also 
WRIGHT & MILLER, supra, § 1394 (noting affirmative 
defenses are forfeited if they are not raised in respon-
sive pleadings). There is no reason a party should 
have six times that many days to raise an affirmative 
defense to a petition for review. So even if we thought 
FCC could have asserted preclusion against all the pe-
titioners within a reasonable time after the Eleventh 
Circuit rendered judgment, we would hold FCC failed 
to do so. 
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In sum, FCC forfeited any preclusion defense. 
True, we have discretion to forgive a forfeiture in “ex-
traordinary circumstances”—as where “a miscarriage 
of justice would result from our failure to consider” the 
forfeited argument. See, e.g., AG Acceptance Corp. v. 
Veigel, 564 F.3d 695, 700 (5th Cir. 2009). But FCC 
does not supply any reason to think a miscarriage of 
justice would result from our reaching the merits of 
petitioners’ claims. See ibid. (explaining the burden of 
establishing extraordinary circumstances is on the 
party seeking review). And we cannot think of one. In 
fact, if we do not decide the constitutional questions 
presented in this case, we will have to decide them in 
a pending challenge that includes petitioners who 
were not parties to the Sixth or Eleventh Circuit pro-
ceedings. See Petition for Review, Consumers’ Re-
search v. FCC, No. 24-60330 (5th Cir. Jun. 27, 2024). 
It effects no injustice to hold FCC to its forfeiture.5  

 
5 FCC convinced the Supreme Court to deny certiorari in 
the Sixth and Eleventh Circuit cases in part by explaining 
the Court would have another chance to consider the con-
stitutionality of the USF after this court’s en banc ruling. 
See Br. in Opp’n 17-18, Consumers’ Rsch. v. FCC, Nos. 23-
456, 23-743 (U.S. May 3, 2024) (“[T]he en banc Fifth Circuit 
has not yet issued its decision in that case. Once it does so, 
the parties can determine whether to seek, and this Court 
can determine whether to grant, certiorari to review that 
decision.”). Had FCC told the Supreme Court it thought pe-
titioners’ claims in this court were issue precluded, the 
Court might have granted certiorari in those other cases. 
It would be unjust to allow FCC to raise an issue to evade 
en banc review so soon after it hid that issue to evade Su-
preme Court review. 

 



19a  

* * * 

We therefore proceed to the merits. Our review is 
de novo. See Huwaei Tech. USA, Inc. v. FCC, 2 F.4th 
421, 434 (5th Cir. 2021). 

III. 

Petitioners contend the universal service contribu-
tion mechanism violates the Legislative Vesting 
Clause. See U.S. CONST. art. I, § 1 (“All legislative 
Powers herein granted shall be vested in a Congress 
of the United States, which shall consist of a Senate 
and House of Representatives.”). We agree. We (A) ex-
plain that the power to levy USF “contributions” is the 
power to tax— a quintessentially legislative power. 
Then we (B) explain that Congress through 47 U.S.C. 
§ 254 may have delegated legislative power to FCC be-
cause it purported to confer upon FCC the power to 
tax without supplying an intelligible principle to 
guide FCC’s discretion. Next, we (C) explain that FCC 
may have impermissibly delegated the taxing power 
to private entities. Finally, we (D) explain that we 
need not definitively answer either delegation ques-
tion because even if § 254 contains an intelligible prin-
ciple, and even if FCC was permitted to enlist private 
entities to determine how much universal service tax 
revenue it should raise, the combination of Congress’s 
broad delegation to FCC and FCC’s subdelegation to 
private entities certainly amounts to a constitutional 
violation. 

A. 

Section 254(d) provides that “[e]very telecommuni-
cations carrier that provides interstate telecommuni-
cations services shall contribute, on an equitable and 
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nondiscriminatory basis, to the specific, predictable, 
and sufficient mechanisms established by the Com-
mission to preserve and advance universal service.” 
47 U.S.C. § 254(d). Pursuant to this authority, FCC 
mandates that “telecommunications carriers . . . must 
contribute to the universal service support mecha-
nisms.” 47 C.F.R. § 54.706(a). USAC determines car-
riers’ USF contribution obligations on a quarterly ba-
sis by “apply[ing] the quarterly contribution factor . . 
. to [each carriers’] interstate and international end-
user telecommunications revenues.” Id. § 54.709(a)(3). 
The result is a USAC-fashioned USF Tax. 

FCC’s principal defense of the USF scheme is that 
the USF Tax is not really a tax at all. Rather, FCC 
contends, it is a fee. That is because, FCC reasons, a 
fee is a charge that “bestows a benefit on the [payor], 
not shared by other members of society.” Nat’l Cable 
Television Ass’n v. United States, 415 U.S. 336, 341 
(1974). And FCC thinks universal service contribu-
tions comport with that definition because telecom-
munications carriers pay them, and because they are 
used to fund the universal service program, which 
“confers special benefits on contributing carriers by 
(among other things) expanding the network such car-
riers can serve.” FCC EB Br. 51. 

But FCC misunderstands the nature of the in-
quiry. A fee has three characteristics: First, fees are 
incurred “incident to a voluntary act.” Nat’l Cable, 415 
U.S. at 341; see also Krotoszynski, Jr., Reconsidering 
the Nondelegation Doctrine, supra, at 270 (“A ‘fee’ con-
stitutes a charge that an agency exacts in return for a 
benefit voluntarily sought by the payer.”). For exam-
ple, “[a] public agency might charge a user fee to visit 
a public park, tour a museum, or enter a toll road.” 
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Trafigura Trading LLC v. United States, 29 F.4th 286, 
293 (5th Cir. 2022) (Opinion of Ho, J.); see also ibid. 
(noting that fees “arise in the context of value-for-
value transactions” between individuals and govern-
ment). The government may also charge fees designed 
to defray the cost of providing benefits to a regulated 
party, but only if the fees charged represent a “fair ap-
proximation of services, facilities, or benefits fur-
nished.” United States v. U.S. Shoe Corp., 523 U.S. 
360, 363 (1998). Second, a fee generally is “imposed by 
an administrative agency upon only those persons, or 
entities, subject to its regulation for regulatory pur-
poses.” Valero Terrestrial Corp. v. Caffrey, 205 F.3d 
130, 134 (4th Cir. 2000). And third, the revenue the 
government raises through its collection of fees is used 
to supply benefits inuring to the persons or entities 
paying them rather than to the public generally. See 
Skinner v. Mid-Am. Pipeline Co., 490 U.S. 212, 223 
(1989) (quoting Nat’l Cable, 415 U.S. at 343). 

Universal service contributions do not have any of 
these characteristics. First, they are not incident to a 
voluntary act but rather are a condition of doing busi-
ness in the telecommunications industry. See 
47 U.S.C. § 254(d). Nor do they represent a fair ap-
proximation of the benefits conferred by government 
regulation on telecommunications carriers. In fact, 
they are not related to regulatory costs at all. They are 
designed to fund telecommunications subsidies to 
schools, libraries, healthcare facilities, and low-in-
come individuals. Second, the cost of universal service 
contributions is not borne by parties FCC regulates. 
While FCC formally imposes the charges on telecom-
munications carriers, carriers overwhelmingly pass 
the cost of contributions on to consumers, as is ex-
pressly permitted by FCC regulation. See FCC, 
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REPORT TO CONGRESS, supra, at 45-46; 47 C.F.R. § 
54.712(a). So the cost of universal service contribu-
tions is widely shared by the population in a manner 
reminiscent of a “classic tax.” See Valero, 205 F.3d at 
134 (“The ‘classic tax’ is imposed by the legislature 
upon a large segment of society.”). And third, the ben-
efits associated with universal service contributions 
“inure to the benefit of the public”—or more accu-
rately to the benefit of those fortunate enough to re-
ceive subsidies from USAC—rather than to the bene-
fit of the persons who pay them. Skinner, 490 U.S. at 
223 (quoting Nat’l Cable, 415 U.S. at 343). There is no 
overlap at all between the class of USF beneficiaries 
(recipients of subsidized telecommunications services) 
and the class of USF contributors (American telecom-
munications consumers who see USF charges on their 
phone bills each month). 

Think about the consequences of FCC’s position: 

• Congress could fund Medicare and Medicaid 
without “taxing” anyone. It could simply allow 
hospital executives to set the Medicare-Medi-
caid budget, then have HHS rubber-stamp the 
hospitals’ healthcare taxes, which could then be 
passed through to consumers’ hospital bills. 

• Congress could fund the Supplemental Nutri-
tion Assistance Program (“SNAP”) without 
“taxing” anyone. It could simply allow grocery 
store executives to set the SNAP budget, then 
have USDA rubber-stamp the grocers’ SNAP 
taxes, which could then be passed through to 
consumers at the checkout register. 

• Congress could fund affordable housing with-
out “taxing” anyone. It could simply allow real 
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estate companies to set the affordable housing 
budget, then have HUD rubber-stamp the com-
panies affordable-housing taxes, which could 
then be passed through to consumers as new 
line items at closing or in monthly surcharges 
for rent. 

We could go on. But you get the point: All of these are 
obviously taxes. So while “[d]istinguishing a tax from 
a fee often is a difficult task,” Tex. Ent. Ass’n, Inc. v. 
Hegar, 10 F.4th 495, 505 (5th Cir. 2021) (citation omit-
ted), the analysis here is straightforward. Congress 
has bestowed upon FCC the power to levy taxes, and 
we accordingly conclude that it has delegated its tax-
ing power.6  

B. 

In § 254 of the Telecommunications Act, Congress 
delegated its taxing power to FCC. The power to tax 
is a quintessentially legislative one. See U.S. CONST. 
art. 1, § 8, cl. 1; see also Nat’l Cable, 415 U.S. at 340 
(“Taxation is a legislative function, and Congress . . . 
is the sole organ for levying taxes.”); MICHAEL W. 
MCCONNELL, THE PRESIDENT WHO WOULD NOT BE 
KING 334 (2020) (noting that domestic taxation is “es-
pecially central to the legislative branch”). So § 254 is 
constitutional only if it passes nondelegation muster. 
We (1) explain the nondelegation doctrine as articu-
lated by the Supreme Court. Then we (2) explain the 

 
6 The fact that Congress euphemistically labeled these uni-
versal service charges “contribution[s],” 47 U.S.C. § 254(d), 
is irrelevant. “Congress cannot change whether an exac-
tion is a tax . . . for constitutional purposes simply by” rela-
beling it. Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 
519, 544 (2012) (emphasis in original). 
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breadth of Congress’s delegation to FCC. Lastly, we 
(3) explain that the Supreme Court has never upheld 
a delegation of core legislative power as sweeping as 
the one contained in § 254. 

The Constitution vests “[a]ll legislative Powers 
herein granted” “in a Congress of the United States.” 
U.S. CONST. art. I, § 1. “Accompanying that assign-
ment of power to Congress is a bar on its further del-
egation.” Gundy v. United States, 588 U.S. 128, 135 
(2019) (plurality op.). Moreover, “the principle of sep-
aration of powers that underlies our tripartite system 
of Government” independently compels the conclusion 
that Congress, not agencies, must make legislative de-
cisions. Mistretta v. United States, 488 U.S. 361, 371 
(1989); see Gundy, 588 U.S. at 153 (Gorsuch, J., dis-
senting) (“[I]t would frustrate the system of govern-
ment ordained by the Constitution if Congress could 
merely announce vague aspirations and then assign 
others the responsibility of adopting legislation to re-
alize its goals.” (quotation omitted)). So there is no 
doubt that “the lawmaking function belongs to Con-
gress,” Loving v. United States, 517 U.S. 748, 758 
(1996), and that Congress “may not constitutionally 
delegate that power to another” constitutional actor, 
Touby v. United States, 500 U.S. 160, 165 (1991). 

But “[t]he Constitution has never been regarded as 
denying to the Congress the necessary resources of 
flexibility and practicality, which will enable it to per-
form its function.” Panama Refin. Co. v. Ryan, 293 
U.S. 388, 421 (1935). So the Supreme Court has held 
that delegations are constitutional so long as Con-
gress “lay[s] down by legislative act an intelligible 
principle to which the person or body authorized [to 
exercise the delegated authority] is directed to 
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conform.” J.W. Hampton, Jr., & Co. v. United States, 
276 U.S. 394, 409 (1928). 

Still, “there are limits of delegation which there is 
no constitutional authority to transcend.” Panama Re-
fin., 293 U.S. at 430. And for good reason. Vague con-
gressional delegations undermine representative gov-
ernment because they give unelected bureaucrats— 
rather than elected representatives—the final say 
over matters that affect the lives, liberty, and prop-
erty of Americans. See Tiger Lily, LLC v. U.S. Dep’t of 
Hous. & Urb. Dev., 5 F.4th 666, 674 (6th Cir. 2021) 
(Thapar, J., concurring) (“By shifting responsibility to 
a less accountable branch, Congress . . . deprives the 
people of the say the framers intended them to have.”). 
Overly broad delegations also obscure accountability: 
When elected representatives shirk hard choices, con-
stituents do not know whom to hold accountable for 
government action. See Gundy, 588 U.S. at 156 (Gor-
such, J., dissenting). And they offend the deliberation 
forcing features of the constitutionally prescribed leg-
islative process. See U.S. CONST. art. I, § 7; John Man-
ning, Lawmaking Made Easy, 10 GREEN BAG 2d 191, 
202 (2007) (“[B]icameralism and presentment make 
lawmaking difficult by design.” (emphasis in origi-
nal)); see also THE FEDERALIST NO. 73 (A. Hamilton) 
(noting that the Constitution prescribed elaborate 
procedures for lawmaking because “[t]he oftener the 
measure is brought under examination, the greater 
the diversity in the situations of those who are to ex-
amine it, the less must be the danger of those errors 
which flow from want of due deliberation, or of those 
missteps which proceed from the contagion of some 
common passion or interest.”). 

So while “the Supreme Court has not in the past 
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several decades held that Congress failed to provide a 
requisite intelligible principle,” Jarkesy v. SEC, 34 
F.4th 446, 462 (5th Cir. 2022), aff’d on other grounds, 
144 S. Ct. 2117 (2024), “[t]hat does not mean . . . we 
must rubber-stamp all delegations of legislative 
power,” Big Time Vapes, Inc. v. FDA., 963 F.3d 436, 
443 (5th Cir. 2020). Rather, “[w]e ought not to shy 
away from our judicial duty to invalidate unconstitu-
tional delegations.” Ibid. (quotation omitted). 

2. 

Nondelegation inquiries “always begin[] . . . with 
statutory interpretation” because the constitutional 
question is whether Congress has supplied a suffi-
ciently intelligible principle to guide an agency’s dis-
cretion. Gundy, 588 U.S. at 135 (plurality op.). So we 
must construe “the challenged statute to figure out 
what task it delegates and what instructions it pro-
vides.” Id. at 136. Petitioners challenge the USF’s 
funding mechanism, so we must consider whether 
47 U.S.C. § 254 sufficiently instructs FCC regarding 
how much it should tax Americans to pay for the uni-
versal service program. 

Two of § 254’s subsections are relevant: § 254(d) 
provides that USF funding should be “sufficient . . . to 
preserve and advance universal service,” and § 
254(b)(1) suggests that telecommunications services 
“should be available at . . . affordable rates.”  

These statutory phrases supply no principle at all. 
Start with sufficiency. That funding should be “suffi-
cient . . . to preserve and advance universal service” is 
meaningful only if the concept of universal service is 
sufficiently intelligible. It is not. Rather, universal 
service is “an evolving level of telecommunications 
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services that the Commission shall establish periodi-
cally” by determining what telecommunications ser-
vices are “essential to education, public health, or pub-
lic safety”; are “subscribed to by a substantial majority 
of residential customers”; are “deployed . . . by tele-
communications carriers”; or are otherwise “con-
sistent with the public interest, convenience, and ne-
cessity.” 47 U.S.C. § 254(c). That is a lot of words, but 
they amount to a concept of universal service so amor-
phous that Congress’s instruction to raise “sufficient” 
funds amounts to a suggestion that FCC exact as 
much tax revenue for universal service projects as 
FCC thinks is good. Cf. Gary Lawson, Delegation and 
Original Meaning, 88 VA. L. REV. 327, 339-40 (2002) 
(describing consequences of congressional enactment 
that requires “‘goodness and niceness’”). 

That § 254(b) supplies minimal guidance on the 
contours of Congress’s idea of an ideal universal ser-
vice policy is no answer. That is for three reasons. 
First, we have previously accepted FCC’s contention 
that “nothing in [§ 254] defines ‘sufficient’ to mean 
that universal service support must equal the actual 
costs incurred by” telecommunications carriers con-
tributing to the USF. TOPUC I, 183 F.3d at 412. So 
FCC’s universal service taxation is not formally lim-
ited by the amount it disburses on universal service 
projects. Nothing in the statute precludes FCC from, 
for example, imposing the USF Tax to create an en-
dowment that it could use to fund whatever projects it 
might like. FCC has never done so, but the fact “that 
the recipients of illicitly delegated authority opted not 
to make use of it is no antidote. It is Congress’s deci-
sion to delegate that is unconstitutional.” Dep’t of 
Transp. v. Ass’n of Am. Railroads (“Amtrak II”), 575 
U.S. 43, 62 (2015) (Alito, J., concurring) (emphasis in 
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original) (quotation omitted) (quoting Ass’n of Am. 
Railroads v. U.S. Dep’t of Transp. (“Amtrak I”), 721 
F.3d 666, 674 (D.C. Cir. 2013), vacated and remanded 
sub nom. Amtrak II, 575 U.S. 43); see Whitman v. Am. 
Trucking Ass’n, 531 U.S. 457, 472 (2001) (“We have 
never suggested that an agency can cure an unlawful 
delegation of legislative power by adopting in its dis-
cretion a limiting construction of the statute.”). 

Second, even if FCC’s power to levy taxes were lim-
ited by the amount it disburses on universal service 
projects, subsection (b) still would not curb FCC’s dis-
cretion because we have explained it sets out “aspira-
tional” principles rather than “inexorable statutory 
command[s].” TOPUC I, 183 F.3d at 421; see also Tex. 
Off. of Pub. Util. Couns. v. FCC, 265 F.3d 313, 321 (5th 
Cir. 2001). And even if the principles in subsection (b) 
were more than aspirational, they still would not 
meaningfully limit FCC because § 254(b)(7) vests FCC 
with discretion to formulate “other principles” so long 
as it considers the additional principles to be “neces-
sary and appropriate for the protection of the public 
interest, convenience, and necessity and . . . consistent 
with” the rest of Chapter 5 of Title 47 of the United 
States Code. In other words, FCC “may roam at will,” 
A.L.A. Schechter Poultry Corp. v. United States, 295 
U.S. 495, 538 (1935), disregarding § 254(b)’s enumer-
ated principles altogether when it thinks the “public 
interest” warrants the journey. 47 U.S.C. 
§ 254(c)(1)(D); id. § 254(b)(7). 

Third, even if the principles in § 254(b) in some 
way bind FCC, they are contentless in important re-
spects. For example, § 254(b)(6) suggests that 
“[e]lementary and secondary schools and classrooms . 
. . and libraries should have access to advanced 
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telecommunications services as described in subsec-
tion (h).” But subsection (h) says only that “elemen-
tary schools, secondary schools, and libraries” should 
have access to telecommunications services “for edu-
cational purposes at rates less than the amounts 
charged for similar services to other parties.” Id. § 
254(h)(1)(B). Which services? Presumably those FCC 
thinks are “essential to education” or otherwise within 
the ambit of its self-defined universal service utopia. 
Id. § 254(c). But how is FCC to make that determina-
tion? And which schools and libraries should receive 
subsidized services? And how much less should they 
pay? 

Congress never said. FCC has answered some of 
these questions, see 47 C.F.R. §§ 54.501, .502, .505, 
but it remains a mystery how we are supposed to “as-
certain whether the will of Congress has been obeyed.” 
Mistretta, 488 U.S. at 379 (citation omitted). Each of 
the “aspirational” universal service principles in § 
254(b) & (c) is inapposite.7 So apparently your guess 

 
7 Section 254(c)(1)(B) suggests low-income consumers 
should have access to telecommunications services compa-
rable to those subscribed to by unsubsidized residential 
customers. And § 254(b)(3) tells FCC to make telecommu-
nications services available in rural areas at rates compa-
rable to those charged in urban areas. Those provisions 
may supply sufficient guidance for FCC to execute certain 
aspects of the universal service program. But nothing in 
the statute remotely suggests FCC should provide univer-
sal service funding only to low-income or rural schools. So 
§§ (b)(3) and (c)(1)(B) cannot supply the limiting principle 
that § (h)(1)(B) lacks. And the fact that FCC has limited 
universal service funding to low-income schools is, once 
again, irrelevant. See Am. Trucking, 531 U.S. at 472. The 
question is whether the statute itself in any way limits 
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is as good as ours is as good as FCC’s is as good as any 
random American taxpayer’s. And funding for schools 
and libraries is not merely an interstitial gap in the 
statutory scheme. It constituted more than a third of 
the contribution amount that gave rise to these pro-
ceedings. See JA.101.8  

So if § 254(b) binds at all, it is apparent that the 
only real constraint on FCC’s discretion to levy excise 
taxes on telecommunications carriers (and American 
consumers in turn) is that rates “should” remain “af-
fordable.” 47 U.S.C. § 254(b)(1); see Consumers’ Rsch., 
67 F.4th at 794 (“[E]xcess subsidization in some cases 
may detract from universal service by causing rates 
unnecessarily to rise, thereby pricing some consumers 
out of the market.” (citation omitted)). But saying tel-
ecommunications services “should” remain “afforda-
ble” amounts to “no guidance whatsoever.” Jarkesy, 34 
F.4th at 462 (emphasis in original). How is FCC to de-
termine whether the USF Tax it mandates has made 
telecommunications services unaffordable? The de-
mand for cell phones is uncommonly inelastic because 
cell phones are essential to participation in the mod-
ern world. See Carpenter v. United States, 138 S. Ct. 
2206, 2220 (2018) (“[C]ell phones and the services 
they provide are such a pervasive and insistent part 
of daily life that carrying one is indispensable to par-
ticipation in modern society.” (citation and quotation 

 
FCC’s discretion to supply universal service funding for ed-
ucational programs, and it plainly does not. 
8 Both dissenting opinions contend 47 U.S.C. § 254 is 
loaded with intelligible principles. See post, at 77-82 (Stew-
art, J., dissenting); id. at 101-02 (Higginson, J., dissenting). 
But neither identifies any principle that might guide FCC 
in determining how much less schools and libraries should 
pay for telecommunications services. 
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omitted)). That means the FCC could impose eye-wa-
tering USF Taxes while also arguing with a straight 
face that cell phones remain “affordable” in the sense 
that most Americans would choose to keep using 
them. And that means § 254 leaves FCC—and as im-
portantly reviewing courts9—utterly at sea. Is a 25% 
excise tax excessively burdensome under § 254(b)(1)? 
250%? 2500%? There are no answers because Con-
gress never gave them. 

Finally, the breadth of § 254’s delegation is espe-
cially troubling because the statute insulates FCC 
from the principal tool Congress has to control FCC’s 
universal service decisions—the appropriations 
power. See U.S. CONST. art. I, § 9, cl. 7 (“No Money 
shall be drawn from the Treasury, but in Consequence 
of Appropriations made by Law.”). Ordinarily, when 
Congress delegates broadly, it retains a residuum of 
control over agency action because the agency is pow-
erless to act without a congressional appropriation of 
funds. See CFPB v. All Am. Check Cashing, Inc., 33 
F.4th 218, 232 (5th Cir. 2022) (Jones, J., concurring) 
(“Congress’s supremacy in fiscal matters makes the 
executive branch dependent on the legislative branch 
for subsistence, thereby forging a vital line of account-
ability between the executive branch and the legisla-
tive branch and, therefore, the people. Recent history 
confirms that Congress’s appropriations powers have 
proven a forcible lever of accountability: Congress has 
tightened the purse strings to express displeasure 
with an agency’s nefarious activities and even to end 

 
9 See Mistretta, 488 U.S. at 379 (noting courts are “justi-
fied” in invalidating delegations where it would be “impos-
sible in a proper proceeding to ascertain whether the will 
of Congress has been obeyed”) (quoting Yakus v. United 
States, 321 U.S. 414, 425-26 (1944)). 
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armed combat.”). So even when statutes vest agencies 
with significant discretion, the appropriations process 
generally ensures agencies remain subservient to the 
will of the people as expressed through their elected 
representatives. See Jonathan H. Adler & Christopher 
J. Walker, Delegation and Time, 105 IOWA L. REV. 
1931, 1957 (2020) (cataloguing examples and noting 
that “[l]imiting appropriations is an effective way to 
limit an agency’s exercise of delegated power”). 

Here, though, Congress cannot exercise control by 
limiting appropriations because the whole point of 
USF is to fund universal service outside the regular 
appropriations process.10 And since FCC commission-
ers are removable by the President only for-cause, see 
47 U.S.C. § 154(c)(1)(A), the connection between FCC 

 
10 FCC has concluded that 47 U.S.C. § 254 constitutes “a 
permanent indefinite appropriation.” GAO-05-151, 
GREATER INVOLVEMENT NEEDED BY FCC IN THE MANAGE-
MENT AND OVERSIGHT OF THE E-RATE PROGRAM 11 (2005), 
https://perma.cc/QNU6-YEFS. If we had to decide whether 
§ 254 comports with the Appropriations Clause, U.S. 
CONST. art. I, § 1, cl. 9, we would apply the Supreme 
Court’s decision in CFPB v. Cmty. Fin. Servs. Ass’n of Am., 
Ltd., 601 U.S. 416 (2024). But we need not decide that 
question because Petitioners did not formally raise an Ap-
propriations Clause challenge. Our point is only that, to 
the extent Congress’s ability to control agencies through 
regular appropriations supplies some justification for 
broad delegations, see, e.g., Christopher J. Walker, Restor-
ing Congress’s Role in the Modern Administrative State, 
116 MICH. L. REV. 1101, 1116 (2018) (explaining the tools 
Congress has, including the appropriations power, “to rein 
in the administrative state and prevent federal agencies 
from abusing their consolidated lawmaking and law-execu-
tion powers”), that justification is absent here. 
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policy decisions made pursuant to § 254 and any dem-
ocratically accountable federal official is extremely at-
tenuated. 

3. 

The Supreme Court has “over and over upheld 
even very broad delegations.” Gundy, 588 U.S. at 146 
(plurality op.). But it has also suggested the scope of 
permissible delegation varies with context. See Am. 
Trucking, 531 U.S. at 475 (“[T]he degree of agency dis-
cretion that is acceptable varies according to the scope 
of the power congressionally conferred.”); J.W. Hamp-
ton, 276 U.S. at 406 (“In determining what [Congress] 
may do in seeking assistance from another branch, the 
extent and character of that assistence [sic] must be 
fixed according to common sense and the inherent ne-
cessities of the governmental co-ordination.”); Loving, 
517 U.S. at 768 (noting the general rule that “a con-
stitutional power implies a power of delegation of au-
thority under it sufficient to effect its purposes” (em-
phasis added)) (quoting Lichter v. United States, 334 
U.S. 742, 778 (1948)); Lichter, 334 U.S. at 778-79 (sug-
gesting Congress may delegate its war powers more 
broadly); Panama Refin., 293 U.S. at 422 (same). So 
the fact that the Court has upheld certain broad dele-
gations does not necessarily dictate that we uphold § 
254’s delegation of power to FCC to levy taxes on 
American consumers. And § 254 appears unlike any 
delegation the Court has ever blessed. 

For starters, the Supreme Court’s nondelegation 
“jurisprudence has been driven by a practical under-
standing that in our increasingly complex society, re-
plete with ever changing and more technical prob-
lems, Congress simply cannot do its job absent an abil-
ity to delegate power under broad general directives.” 
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Mistretta, 488 U.S. at 372 (emphasis added). So the 
Court has deemed it constitutionally sufficient for 
Congress to make a policy judgment and then direct 
an agency to give that judgment effect through the ap-
plication of technical knowledge. 

For example, in American Trucking, 531 U.S. 457, 
the Court considered a congressional directive to EPA 
to set ambient air quality standards for certain pollu-
tants. Id. at 472. It held that the statute supplied an 
intelligible principle because it required EPA to set air 
quality standards “requisite to protect the public 
health” “for a discrete set of pollutants” based on “the 
latest scientific knowledge.” Id. at 472-73. In other 
words, the statute was constitutional because Con-
gress made the crucial policy judgment—that the pub-
lic should be protected from harmful pollutants— and 
then relied on EPA to give effect to that judgment 
through the application of its scientific expertise.11 
See Gundy, 588 U.S. at 166 (Gorsuch, J., dissenting) 
(explaining that the “most important[]” question in 
the intelligible principle inquiry is whether “Con-
gress, and not the Executive Branch, ma[d]e the policy 
judgments”). 

Here, in contrast, Congress did not delegate be-
cause FCC has some superior technical knowledge 
about the optimal amount of universal service fund-
ing. No such knowledge exists because determining 
the ideal size of a welfare program involves policy 
judgments, not technical ones. And under our 

 
11 The Court upheld the delegation only after deciding that 
the statute in question “unambiguously bar[red] cost con-
siderations from the NAAQS-setting process.” Id. at 471; 
see also id. at 473-74 (noting the statute “did not permit 
economic costs to be considered”). 
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Constitution, those judgments usually are Congress’s 
to make. 

In fact, in every case where the Court has upheld 
a congressional delegation of its prerogative to make 
significant policy judgments, there has been some spe-
cial justification. In Mistretta, for example, the Court 
considered a congressional delegation of authority to 
Article III judges to promulgate sentencing guide-
lines. Few things are more policy-laden than criminal 
sentencing decisions, but the Court found the delega-
tion permissible because “the Judiciary always has 
played, and continues to play, [a role] in sentencing.” 
Mistretta, 488 U.S. at 391; see also ibid. (“Just as the 
rules of procedure bind judges and courts in the 
proper management of the cases before them, so the 
Guidelines bind judges and courts in the exercise of 
their uncontested responsibility to pass sentence in 
criminal cases. In other words, the Commission’s func-
tions, like this Court’s function in promulgating pro-
cedural rules, are clearly attendant to a central ele-
ment of the historically acknowledged mission of the 
Judicial Branch.”). 

Similarly, in National Broadcasting Co. v. United 
States, 319 U.S. 190 (1943), the Court upheld a dele-
gation to FCC to regulate broadcasting “as public con-
venience, interest, or necessity requires. . . . “ Id. at 
214. But licensing of broadcasting rests on the princi-
ple “that the public . . . own[s] the airwaves,” and that 
private people may use that resource only on terms 
the government sets. John Harrison, Executive Ad-
ministration of the Government’s Resources and the 
Delegation Problem, in THE ADMINISTRATIVE STATE 
BEFORE THE SUPREME COURT 232, 250 (Peter J. Wall-
ison & John Yoo eds., 2022); see also MCCONNELL, THE 
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PRESIDENT WHO WOULD NOT BE KING, supra, at 334 
(noting that the Communications Act of 1934 “can be 
seen as merely a transfer back to the executive branch 
of a power to manage public property”). “[S]ecur[ing] 
the maximum benefits of” a public resource “to all the 
people of the United States,” Nat’l Broad. Co., 319 
U.S. at 217, is “within the core of the executive power,” 
Harrison, Executive Administration, in THE ADMINIS-
TRATIVE STATE BEFORE THE SUPREME COURT, supra, at 
238. And “when a congressional statute confers wide 
discretion to the executive, no separation-of-powers 
problem may arise if the discretion is to be exercised 
over matters already within the scope of executive 
power.” Gundy, 588 U.S. at 159 (Gorsuch, J., dissent-
ing) (citation and quotation omitted); see Wayman v. 
Southard, 23 U.S. 1, 42-43 (1825) (“It will not be con-
tended that Congress can delegate . . . powers which 
are strictly and exclusively legislative. But Congress 
may certainly delegate to others, powers which the 
legislature may rightfully exercise itself.”); United 
States v. Curtiss-Wright Exp. Corp., 299 U.S. 304, 319-
20 (1936) (explaining that Congress may delegate 
more broadly in the foreign affairs context because 
“the President [is] the sole organ of the federal gov-
ernment in the field of international relations.”); see 
also MCCONNELL, THE PRESIDENT WHO WOULD NOT 
BE KING, supra, at 334 (“[S]ome of Congress’s enumer-
ated powers are strictly and exclusively legislative but 
some are not, and Congress may either exercise the 
latter powers itself or delegate them.”); Phillip Ham-
burger, Nondelegation Blues, 91 GEO. WASH. L. REV. 
1083, 1148 (2023) (noting that “the shared reach of 
the” legislative, executive, and judicial “powers occa-
sionally allows different branches to do the same 
thing even under their different and separated pow-
ers.”). 
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Section 254, in contrast, did not delegate to the ex-
ecutive any power even remotely executive in charac-
ter. It delegated the power to tax, which “is a legisla-
tive function.” Nat’l Cable, 415 U.S. at 340.  

True, the Supreme Court has upheld seemingly 
broad congressional delegations of core legislative 
functions. See, e.g., Yakus, 321 U.S. at 420 (upholding 
a delegation to the agency to fix the prices of commod-
ities at a level that “will be generally fair and equita-
ble and will effectuate the purposes of the Act.” (cita-
tion omitted)); Am. Power & Light Co. v. SEC, 329 
U.S. 90, 97 (1946) (upholding a delegation to SEC to 
modify the structure of holding company systems so 
as to ensure that they are not “unduly or unneces-
sarily complicated” and do not “unfairly or inequitably 
distribute voting power among security holders.” (ci-
tation omitted)). But careful consideration reveals 
that the statutes considered in all these cases limited 
agency discretion enough that, at the very least, re-
viewing courts could “ascertain whether the will of 
Congress ha[d] been obeyed.” Mistretta, 488 U.S. at 
379 (quoting Yakus, 321 U.S. at 425-26). 

In Yakus, for example, Congress directed the ad-
ministrator responsible for ensuring “fair and equita-
ble” prices to “ascertain and give due consideration to 
the prices prevailing” in a particular two-week period, 
and to make adjustments for relevant factors includ-
ing “[s]peculative fluctuations, general increases or 
decreases in costs of production, distribution, and 
transportation, and general increases or decreases in 
profits earned by sellers of the commodity or commod-
ities, during and subsequent to the year ended Octo-
ber 1, 1941.” 321 U.S. at 421 (citation omitted). It can 
hardly be contended that the executive wanted for 
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legislative direction under this statute, or that review-
ing courts lacked workable standards. See id. at 426 
(noting that “the standards prescribed by the . . . Act” 
were “sufficiently definite and precise to enable Con-
gress, the courts and the public to ascertain whether 
the Administrator, in fixing the designated prices, has 
conformed to those standards”). Similarly in American 
Power & Light Co., the Court found that “a veritable 
code of rules” set out in other sections of the statute 
clarified the ambiguities inherent in the phrases “un-
duly or unnecessarily complicate[d]” and “unfairly or 
inequitably distribute[d]” such that courts would have 
no trouble testing SEC’s policies against the law. 329 
U.S. at 104-05.  

The Court’s other nondelegation precedents are in 
accord. The statute considered in J.W. Hampton, 276 
U.S. 394, simply directed the President to impose tar-
iffs that would “equalize” the relative costs of produc-
tion for American companies and their foreign coun-
terparts—a fact-finding role. Id. at 401; see also 
Gundy, 588 U.S. at 163 (Gorsuch, J., dissenting) (not-
ing that the statute may have required the President 
to make “intricate calculations, but it could be argued 
that Congress had made all the relevant policy deci-
sions, and the Court’s reference to an ‘intelligible prin-
ciple’ was just another way to describe the traditional 
rule that Congress may leave the executive the re-
sponsibility to find facts and fill up details.”). And the 
term “public interest” in § 407 of the Transportation 
Act of 1920 was shorthand for a congressional instruc-
tion to the Interstate Commerce Commission to en-
sure that proposed railroad consolidation would not 
result in deteriorating service quality or unreasonable 
or discriminatory rates—an instruction with discern-
ible content in light of the common law of common 



39a  

carriers. See N.Y. Cent. Sec. Corp. v. U.S., 287 U.S. 12, 
25 (1932); see also id. at 24 (“It is a mistaken assump-
tion that [the term ‘public interest’] is a mere general 
reference to public welfare without any standard to 
guide determinations. The purpose of the Act, the re-
quirements it imposes, and the context of the provi-
sion in question show the contrary.”); Herbert 
Hovenkamp, Regulatory Conflict in the Gilded Age: 
Federalism and the Railroad Problem, 97 YALE L.J. 
1017, 1045 (1988) (“As early as the 17th century, the 
common law had derived the duty to charge reasona-
ble rates from the common carrier’s obligation to serve 
everyone. . . . “). And the statute considered in Touby 
“meaningfully constrain[ed] the Attorney General’s 
discretion” because it directed the Attorney General 
to ban drugs only after making a factual determina-
tion that there was a history of significant abuse that 
threatened the public health. See 500 U.S. at 166; see 
also Gundy, 588 U.S. at 166 (Gorsuch, J., dissenting) 
(noting that in Touby the Court “stressed all [the stat-
utory] constraints on the Attorney General’s discre-
tion . . . to indicate that the statute supplied an ‘intel-
ligible principle’ because it assigned an essentially 
fact-finding responsibility to the executive.” (empha-
sis in original)). And the statute considered in Lichter, 
334 U.S. 742—which authorized the executive to re-
coup “excessive profits” on wartime government con-
tracts—was likewise judicially workable. As the Court 
noted, ‘excessive’ simply means “[g]reater than the 
usual amount or degree.” Id. at 785 n.37 (quoting 
WEBSTER’S NEW INTERNATIONAL DICTIONARY (2d ed. 
1938)). A reviewing court would thus have no trouble 
discerning whether a contractor reaped in excess be-
cause it could easily compare his profits to those of his 
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peers.12 And so on and so forth. 

* * * 

So amidst all the statutes that have survived non-
delegation challenges, § 254 stands alone. Unlike del-
egations implicating special agency expertise, § 254 
delegates to FCC the power to make important policy 
judgments, and to make them while wholly immun-
ized from the oversight Congress exercises through 
the regular appropriations process. Unlike delega-
tions implicating the power to impose criminal sen-
tences, taxation has always been an exclusively legis-
lative function. Unlike the power to impose conditions 
on the use of public property, taxation involves the 
conversion of private property. And unlike other con-
gressional delegations implicating core legislative 
functions, § 254 is a hollow shell that Congress cre-
ated for FCC to fill—so amorphous that no reviewing 

 
12 Moreover, as we have noted, context matters to the intel-
ligible-principle inquiry. So assuming arguendo Lichter 
blessed a delegation more sweeping than any other (we 
think it did not), it is surely relevant that the Court em-
phasized that the statute in question came about because 
of the necessities of war, “sprang from [Congress’s] war 
powers,” and operated only for “the duration of the war or 
. . . a short time thereafter.” Id. at 755; 787. As the Court 
explained, because “[t]he power to wage war is the power 
to wage war successfully,” “[r]easonable regulations to 
safeguard the resources upon which we depend for military 
success must be regarded as being within the powers con-
fided to Congress to enable it to prosecute a successful 
war.” Id. at 780-81. The Panama Refining Court similarly 
deemed the wartime posture of certain broad delegations 
meaningful to the delegation inquiry because the President 
himself has war powers “cognate to the conduct by him of 
the foreign relations of the government.” 293 U.S. at 422. 
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court could ever possibly invalidate any FCC action 
taken in its name.13  

 
13 Section 254 also implicates the taxing power, which 
makes the nondelegation concerns it raises especially sali-
ent. See Nat’l Cable, 415 U.S. at 341 (“It would be such a 
sharp break with our traditions to conclude that Congress 
had bestowed on a federal agency the taxing power that we 
read [the relevant statute] narrowly as authorizing not a 
‘tax’ but a ‘fee.’”). That is because limitations on the taxing 
power have long been the mechanism through which the 
people curb the excesses of unelected power. See THE FED-
ERALIST NO. 58 (J. Madison) (“[The House], in a word, 
hold[s] the purse that powerful instrument by which we be-
hold, in the history of the British Constitution, an infant 
and humble representation of the people gradually enlarg-
ing the sphere of its activity and importance, and finally re-
ducing, as far as it seems to have wished, all the overgrown 
prerogatives of the other branches of the government.”). 

For that reason, the framers through the Origination 
Clause took special care to ensure that the taxing power 
remained intimately connected with the people. See U.S. 
CONST. art. I, § 7, cl.1 (“All Bills for raising Revenue shall 
originate in the House of Representatives; but the Senate 
may propose or concur with Amendments as on other 
Bills.”); 1 THE RECORDS OF THE FEDERAL CONVENTION OF 
1787 544 (Max Farrand ed., 2d ed. 1937) (George Mason) 
(“[T]he consideration which weighed with the Committee 
[when drafting the Origination Clause] was that the 
[House] would be the immediate representatives of the peo-
ple, the [Senate] would not.”). In fact, “vesting the origina-
tion power with the House was an integral part of the deal 
that resolved the conflict over congressional apportion-
ment: seats in the Senate would not be apportioned based 
on population, but only the House of Representatives 
would have the power to initiate legislation that raises or 
spends money.” Krotoszynksi, Jr., Reconsidering the Non-
delegation Doctrine, supra, at 252. Benjamin Franklin, 
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We therefore have grave concerns about § 254’s 
constitutionality under the Supreme Court’s nondele-
gation precedents. See Gundy, 588 U.S. at 136 (plural-
ity op.) (noting that the Court “would face a nondele-
gation question” if the statutory provision at issue had 
“grant[ed] the Attorney General plenary power to de-
termine [the statute’s] applicability to pre-Act offend-
ers—to require them to register, or not, as she sees fit, 
and to change her policy for any reason and at any 
time” (emphasis added) (citation omitted)). Neverthe-
less, we need not hold the agency action before us un-
constitutional on that ground alone because the un-
precedented nature of the delegation combined with 
other factors is enough to hold it unlawful. See infra, 
Part III.D. 

C. 

The Q1 2022 USF Tax is not only difficult to square 
with the Supreme Court’s public nondelegation prece-
dents. It was also formulated by private entities. That 
raises independent but equally serious questions 
about its compatibility with Article I, § 1, which re-
quires “[a]ll legislative Powers herein granted shall be 

 
among others, noted that “the two clauses, the originating 
of money bills, and the equality of votes in the Senate, [are] 
essentially connected by the compromise which had been 
agreed to.” 2 THE RECORDS OF THE FEDERAL CONVENTION, 
supra, at 233.  

So the Constitution’s original meaning would seem to 
compel a more restrictive test for delegations of the taxing 
power. Nevertheless, the Supreme Court has declined to 
apply heightened scrutiny to tax-related delegations, see 
Skinner, 490 U.S. at 223, and we are not authorized to de-
part from that holding. 



43a  

vested in a Congress.” We (1) explain that the scope of 
FCC’s delegation to private entities may violate the 
Legislative Vesting Clause by allowing private enti-
ties to exercise government power. Then we (2) ex-
plain that even if FCC’s delegation could be constitu-
tionally justified, FCC may have violated the Legisla-
tive Vesting Clause by delegating government power 
to private entities without express congressional au-
thorization. 

1. 

a. 

The Supreme Court has held Congress has broad 
discretion to empower executive agencies to “execute” 
the law. See City of Arlington v. FCC, 569 U.S. 290, 
304 n.4 (2013). “When it comes to private entities, 
however, there is not even a fig leaf of constitutional 
justification. Private entities are not vested with leg-
islative Powers. Nor are they vested with the execu-
tive Power, which belongs to the President.” Amtrak 
II, 575 U.S. at 62 (Alito, J., concurring) (quotation and 
citations omitted). So it is clear that delegations to pri-
vate entities raise constitutional concerns entirely dis-
tinct from delegations to the executive. 

Only four times has the Supreme Court considered 
whether a delegation to private entities violates Arti-
cle I’s Vesting Clause.14  

 
14 The parties in Amtrak II raised a private delegation chal-
lenge, but the Court did not reach it because it determined 
that, for relevant purposes, Amtrak was a governmental 
entity. See 575 U.S. at 55. The Court has also several times 
considered whether state delegations of legislative power 
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First, in Schechter Poultry, the Court considered a 
constitutional challenge to the National Industrial 
Recovery Act (“NIRA”) of 1933, 48 Stat. 195. See 295 
U.S. at 519-21. That statute delegated to trade or in-
dustrial groups the authority to develop codes defin-
ing “unfair method[s] of competition.” Id. at 521 n.4 
(quotation omitted). If the codes were approved by the 
President, they were to become law under “such ex-
ceptions to and exemptions from the provisions of 
such code, as the President in his discretion deem[ed] 
necessary to effectuate the policy” of the NIRA. Ibid. 
The Court held that the statute was unconstitutional. 
In part, it reasoned the idea that “Congress could del-
egate its legislative authority to trade or industrial as-
sociations or groups so as to empower them to enact 
the laws they deem to be wise and beneficent for the 
rehabilitation and expansion of their trade or indus-
tries,” or that “trade or industrial associations or 
groups be constituted legislative bodies for that pur-
pose because such associations or groups are familiar 
with the problems of their enterprises” was “utterly 
inconsistent with the constitutional prerogatives and 
duties of Congress.” Id. at 537. 

The next year, in Carter v. Carter Coal Company, 
298 U.S. 238, 278 (1936), the Court considered a dele-
gation challenge to the Bituminous Coal Conservation 
Act of 1935, 49 Stat. 991 (repealed 1937). That statute 
authorized the district board in local coal districts (the 
“code authority”) to adopt a code that included agreed-
upon minimum prices for coal. Carter Coal, 298 U.S. 

 
to private entities violated due process, see Paul J. Larkin, 
The Private Delegation Doctrine, 73 FLA. L. REV. 31, 45-47 
(2021), but those cases present a question different from 
the one before us. 
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at 282-83. It also allowed an agreement between pro-
ducers of more than two-thirds of the annual tonnage 
of coal and a majority of mine workers to set industry-
wide minimum wage and maximum working-hour 
agreements. Id. at 283-84. Both the minimum price 
codes and the labor codes bound producers—i.e., ob-
tained legal force—without approval by any federal of-
ficial. Id. at 282, 284. The Court explained the statute 
amounted to “delegation in its most obnoxious form” 
because it purported to delegate regulatory power not 
“to an official or an official body, presumptively disin-
terested,” but rather “to private persons whose inter-
ests . . . often are adverse” to those whom the statute 
authorized them to regulate. Id. at 311. That, the 
Court held, was “an intolerable and unconstitutional 
interference with personal liberty and private prop-
erty.” Ibid.15  

In Currin v. Wallace, 306 U.S. 1, 5-6 (1939), the 
Court considered a delegation challenge to the To-
bacco Inspection Act of 1935, 49 Stat. 731 which au-
thorized the Secretary of Agriculture to designate 
markets in which no tobacco could be sold unless it 
had “been inspected and certified by an authorized 
representative of the Secretary according to the estab-
lished standards.” One of the bases for the challenge 

 
15 The Court did not clearly specify which constitutional 
provision—the Legislative Vesting Clause or the Fifth 
Amendment Due Process Clause—the statute offended. 
See id. at 310-12; see also Nat’l Horsemen’s Benevolent & 
Protective Ass’n v. Black, 53 F.4th 869, 881 n.23 (5th Cir. 
2022). But because the relevant portion of the Carter Coal 
cited Schechter Poultry, a Vesting Clause case, alongside 
Due Process cases, the Court presumably held the delega-
tion was unlawful on both grounds. 
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was that the Secretary could not designate a market 
unless two-thirds of the growers voting at a prescribed 
referendum favored the designation. See Currin, 306 
U.S. at 6, 15. But the producers had no power to des-
ignate the markets in which classification would be 
required; only the Secretary could do that. Nor did the 
statute even provide that the producers would help 
craft regulations. So unlike the private bodies in 
Carter Coal, the tobacco producers had no power to 
“make the law and force it upon a minority.” Id. at 15-
16 (citation omitted). Congress merely gave them the 
ability to prevent certain regulations from taking ef-
fect. See ibid. The Court accordingly rejected the chal-
lenge on the ground that the statute did not delegate 
any legislative power to private entities. Ibid. 

Finally, in Sunshine Anthracite Coal Company v. 
Adkins, 310 U.S. 381, 387 (1940), the Court consid-
ered a private delegation challenge to The Bituminous 
Coal Act of 1937, 50 Stat. 72 (repealed 1966), a revised 
version of the statute the Court held unlawful in 
Carter Coal. Congress’s most important revision was 
to relegate the code authorities from lawmakers to 
“aid[s]” subject to the “pervasive surveillance and au-
thority” of the National Bituminous Coal Commission. 
Sunshine Anthracite, 310 U.S. at 388. Under the re-
vised statute, code authorities could “propose” mini-
mum prices, but their proposals were legal nullities 
until they were expressly “approved, disapproved, or 
modified” by the Coal Commission. Ibid. Thus, the 
Court concluded that the Commission, “not the code 
authorities, determine[d] [coal] prices,” id. at 399, and 
it therefore held that the statute did not unconstitu-
tionally delegate government power to private enti-
ties. 
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Lower courts have discerned from these cases the 
“cardinal constitutional principle [] that federal power 
can be wielded only by the federal government.” 
Black, 53 F.4th at 872. Private delegations are thus 
constitutional only on three conditions. First, govern-
ment officials must have final decision-making au-
thority. See Larkin, The Private Delegation Doctrine, 
supra, at 50-51 (noting that in every case in which the 
Supreme Court has upheld a private delegation, “the 
law[] at issue . . . left final decision-making authority 
in the hands of a government official”). Second, agen-
cies must actually exercise their authority rather than 
“reflexively rubber stamp [work product] prepared by 
others.” Sierra Club v. Lynn, 502 F.2d 43, 59 (5th Cir. 
1974); see State v. Rettig, 987 F.3d 518, 531 (5th Cir. 
2021), cert. denied, Tex. v. Comm’r of Internal Reve-
nue, 142 S. Ct. 1308 (2022) (“A federal agency may not 
abdicate its statutory duties by delegating them to a 
private entity.” (quotation and citation omitted)).16 
And third, the private actors must always remain sub-
ject to the “pervasive surveillance and authority” of 
some person or entity lawfully vested with govern-
ment power. Sunshine Anthracite, 310 U.S. at 388. 

In light of these strictures on private delegations, 

 
16 Lynn arose under the National Environmental Policy Act 
(“NEPA”), not the Constitution. But Rettig repeatedly cited 
Lynn to expound the level of control agencies must retain 
over private actors wielding governmental power for con-
stitutional purposes. Rettig, 987 F.3d at 532. The central 
question in Lynn was whether an agency bore ultimate re-
sponsibility for work product prepared by a private entity, 
see 502 F.2d at 59, which is required not only by NEPA but 
also by the Legislative Vesting Clause, see, e.g., Black, 53 
F.4th at 881. 
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we held unconstitutional a statute that vested a pri-
vate entity with the power to make rules regulating 
an industry where those rules were subject only to 
limited agency review. See Black, 53 F.4th at 884-89. 
And the D.C. Circuit similarly held unconstitutional a 
statute that empowered Amtrak to work jointly with 
the Federal Railroad Administration to develop bind-
ing railroad performance standards because the stat-
ute did not vest FRA with complete regulatory control. 
See Amtrak I, 721 F.3d at 670-74, vacated and re-
manded sub nom. Amtrak II, 575 U.S. 43; see also 
Black, 53 F.4th at 889-90 (relying on Amtrak I ). 

In contrast, where courts have deemed delegations 
to private entities constitutional, they have uniformly 
emphasized the agency’s actual decision-making au-
thority and control. For example, when the Third Cir-
cuit approved the National Association of Securities 
Dealers’ role in securities regulation, it explained in-
dustry self-regulation raises “serious constitutional 
challenges.” Todd & Co. v. SEC, 557 F.2d 1008, 1014 
(3d Cir. 1977). Accordingly, the Court held securities 
self-regulation was constitutional only after empha-
sizing that SEC was obliged to “insure fair treatment 
of those disciplined by” NASD. Ibid. It also stressed 
that SEC was statutorily required to review NASD or-
ders, make de novo findings, and come to an “inde-
pendent decision on” securities’ violations and penal-
ties. See id. at 1012; see also id. at 1012-13 (“[NASD’s] 
rules and its disciplinary actions were subject to full 
review by the S.E.C., a wholly public body, which must 
base its decision on its own findings.” (emphasis 
added)). Similarly, when we approved a private en-
tity’s role in drafting an environmental impact state-
ment, we emphasized that “the applicable federal 
agency [bore] the responsibility for the ultimate work 
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product” and “independently perform[ed] its review-
ing, analytical and judgmental functions.” Lynn, 502 
F.2d at 59 (quotation and citation omitted); see also 
Rettig, 987 F.3d at 531-32 (citing Lynn in an Art. I, § 
1 challenge). 

b. 

FCC has delegated government power—the power 
to dictate the size of the universal service contribution 
amount, which controls the size of a tax levied on 
American consumers—to USAC and private telecom-
munications carriers. That delegation is lawful only if 
FCC (1) has final decision-making authority, (2) actu-
ally exercises that authority, and (3) exercises “perva-
sive surveillance and authority” over the private enti-
ties exercising power in its name. Black, 53 F.4th at 
884 (quoting Sunshine Anthracite, 310 U.S. at 388). 

FCC’s subdelegation of its taxing power violates 
this test in two ways. The first problem is that FCC 
regulations provide that USAC’s projections take le-
gal effect without formal FCC approval. See 47 C.F.R. 
§ 54.709(a)(3). FCC has, in effect, given private enti-
ties the final say with respect to the size of the USF 
Tax. That FCC retains discretion to revise the pro-
posed contribution amount, see ibid., is insufficient. 
Congress could not say: “The defense budget is what-
ever Lockheed Martin wants it to be, unless Congress 
intervenes to revise it.” To make law, Congress must 
affirmatively adopt the statutory text, pass it bicam-
erally, and present it to the President for signature. 
INS v. Chadha, 462 U.S. 919, 959 (1983). Legislation 
requires action not acquiescence. Similarly, while 
FCC may solicit advice from USAC and private carri-
ers, it must affirmatively act to give legal effect to that 
advice because it alone has constitutional authority to 
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execute 47 U.S.C. § 254. 

The second problem is that FCC does not appear to 
“independently perform[] its reviewing, analytical and 
judgmental functions” with respect to the privately 
supplied universal service contribution amount. Ret-
tig, 987 F.3d at 532 (quoting Lynn, 502 F.2d at 59). 
FCC has not pointed us to anything that suggests it 
even checks USAC’s work. Instead, it appears to “re-
flexive[ly] rubber stamp” whatever contribution 
amount USAC proposes. Lynn, 502 F.2d at 59. The 
record before us shows that, before this litigation 
started, FCC never made a single substantive change 
to the contribution amounts proposed by USAC. See 
supra, at 6 & n.1.17  

That is a de facto abdication. And when an agency 
de facto abdicates to a private entity its responsibility 
to make governmental decisions, that entity becomes 
more than a mere “aid” to the agency. See Black, 53 
F.4th at 881 (quoting Sunshine Anthracite, 310 U.S. 
at 388). The private company becomes a lawmaker in 
its own right. So de jure approval alone is not enough. 
If FCC is going to rely on a non-governmental actor to 
supply a revenue requirement that dictates the size of 
a tax levied on American consumers, it must at the 
very least do something to demonstrate that it applied 
its independent judgment. 

 
17 Even if FCC wanted to change USAC’s proposals, it is 
not at all clear it could. Petitioners contend, and FCC does 
not dispute, that the “approval” process for USAC’s pro-
posals plays out just days before the new quarter begins. 
With such a short time window, it appears FCC has no real 
choice but to accept USAC’s proposed figures. 
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c. 

The Government’s principal counterargument is 
that FCC—not USAC—is exercising governmental 
power. Its argument goes like this: FCC sets out de-
tailed regulations specifying who is eligible for what 
kinds of universal service subsidies. Private compa-
nies merely project the costs they will incur supplying 
the FCC-specified subsidized services and report that 
information to USAC. And then USAC merely aggre-
gates that information into a contribution amount, 
which FCC turns into the contribution factor that is 
levied on telecommunications revenues as a USF Tax. 
FCC regulations even preclude USAC from making 
policy. So in determining the contribution amount, 
which directly controls the size of the tax levied on 
American telecommunications consumers, USAC and 
private carriers perform a simple, ministerial task—a 
mere “fact gathering function for the FCC.” FCC EB 
Br. 56 (quotation omitted). 

But FCC obfuscates how the universal service sau-
sage is really made. FCC would have us believe its 
universal service policy necessarily dictates the size of 
the contribution amount, and so FCC really controls 
the size of the USF Tax. But that cannot be right be-
cause USF disbursements often do not comply with 
FCC policy. See supra, Part I.C. Instead, large swaths 
of USF funds—perhaps at one point close to one-quar-
ter—are disbursed to ineligible recipients. See, e.g., 
THE HIGH-COST PROGRAM, supra, at 2. That FCC sets 
universal service policy obviously does nothing to 
limit the revenue FCC allows private entities to exact 
from consumers to fund payments made in violation 
of FCC’s universal service policy. 

Put differently, FCC policy would dictate the 
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contribution amount only if it in fact dictated how pri-
vate companies raised and spent USF monies. The 
problem is that FCC has abdicated responsibility for 
ensuring compliance to the very entities whose uni-
versal service demand projections dictate the size of 
the contribution amount. See, e.g., FCC’s LIFELINE 
PROGRAM, supra, at executive summary page (noting 
that FCC “relies on over 2,000 Eligible Telecommuni-
cation Carriers that are Lifeline providers to imple-
ment key program functions, such as verifying sub-
scriber eligibility,” which is problematic because “com-
panies may have financial incentives to enroll as 
many customers as possible”); FCC’s E-RATE PRO-
GRAM, supra, at 21-22 (noting that telecommunica-
tions service providers have opportunities to “make 
misrepresentations . . . during the funding phase” that 
“may not be discovered due to the self-certifying na-
ture of the program”). 

Moreover, the entity most responsible for snuffing 
out wasteful or fraudulent disbursements—USAC—is 
run almost entirely by stakeholders who stand to ben-
efit financially when universal service subsidies grow. 
See Leadership, UNIVERSAL SERV. ADMIN. CO., supra; 
see also FCC’s E-RATE PROGRAM, supra, at 15 (noting 
that FCC relies on USAC to ensure compliance carrier 
compliance with FCC rules). And that is no accident. 
USAC is run by self-interested stakeholders because 
FCC regulations require it. See 47 C.F.R. § 54.703(b). 
FCC mandates that nine of USAC’s nineteen directors 
represent companies in the telecommunications in-
dustry who are compensated by the very same USF 
funds they raise. See id. § 54.703(b)(1)-(6). It man-
dates that another seven represent the schools, librar-
ies, health care providers, and low-income consumers 
who are direct recipients of USF funds. See id. § 
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54.703(b)(7)-(10). 

Because the telecommunications industry polices 
its own compliance with FCC universal service policy, 
and responsibility for monitoring the industry falls 
most heavily on a board composed of industry repre-
sentatives and consumer groups with a direct finan-
cial interest in the size of USF taxes, private entities 
have a far more important and discretionary role in 
determining the size of the contribution amount 
(which controls the level of universal service taxation) 
than FCC would have you believe. For example, a car-
rier could (intentionally or unintentionally) project 
and then supply USF-subsidized service costing 
twenty-five percent more than its USF-subsidized ser-
vice would cost if it strictly complied with FCC rules. 
And FCC offers us zero reason to think it would even 
discover the discrepancy—let alone that FCC would 
do anything about it. FCC has in effect said to carri-
ers: “Here is our universal service policy and a blank 
check. We’re not going to pay any attention to what 
you put in the dollar box. We know you have financial 
incentives to juice the number, but we trust you’ll fol-
low our policy to the letter anyways. Just fill it out 
however you see fit, take it to the bank, and the money 
will be drawn from the accounts of American telecom-
munications consumers.” We do not doubt that most 
of the industry is staffed by individuals of the utmost 
integrity, but we cannot agree that private entities are 
no more than ministerial bean counters when it comes 
to setting the USF Tax. 

Moreover, even if we put the compliance issue to 
one side, we would still disagree that private compa-
nies have merely “ministerial” control over the contri-
bution amount. As we have noted, FCC’s 
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counterargument turns on the Commission’s nominal 
control over universal service policy. But setting a pol-
icy is not the same as allocating funds to execute that 
policy. That much is evident from the constitutional 
requirement that Congress appropriate money to exe-
cute the government programs it establishes. See U.S. 
CONST. art. I, § 9, cl. 7. Thus, FCC’s argument fails 
because it impermissibly collapses universal service 
funding decisions into universal service policy deci-
sions. The decision of how much money should be set 
aside to execute FCC’s universal service policies—the 
very decision FCC has delegated to USAC and private 
carriers—is an independent decision that requires in-
dependent judgment. And surely discretion inheres in 
decisions about how much money to allocate to a mas-
sive federal welfare program. See Gaines v. Thomp-
son, 74 U.S. (7 Wall.) 347, 353 (1868) (“A ministerial 
duty . . . is one in respect to which nothing is left to 
discretion.” (quotation omitted)). So even if we 
thought FCC correctly described the role of private en-
tities, we would still conclude that dictating the con-
tribution amount is an exercise of government power. 

* * * 

FCC has not delegated to private entities a trivial, 
fact-gathering role. It has delegated the power to dic-
tate the amount of money that will be exacted from 
telecommunications carriers (and American consum-
ers in turn) to promote “universal service.” In other 
words, it has delegated the taxing power. And the del-
egation is not even “to an official or an official body, 
presumptively disinterested,” but rather to private 
persons vested with no government power and with 
interests that “often are adverse” to those whom they 
are taxing. Carter Coal, 298 U.S. at 311; see also Ass’n 
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of Am. Railroads v. U.S. Dep’t of Transp. (“Amtrak 
III”), 821 F.3d 19, 29 (D.C. Cir. 2016) (“Delegating leg-
islative authority to official bodies is inoffensive be-
cause we presume those bodies are disinterested, that 
their loyalties lie with the public good, not their pri-
vate gain. But here, the majority producers may be 
and often are adverse to the interests of others in the 
same business.” (citation and quotation omitted)). We 
accordingly have serious trouble squaring FCC’s sub-
delegation with Article I, § 1 of the Constitution.18  

2. 

Even if the Constitution does not categorically for-
bid FCC’s delegation to USAC and private telecommu-
nications carriers, 47 U.S.C. § 254 does not authorize 
it. And there is no precedent establishing that federal 
agencies may subdelegate powers in the absence of 
statutory authorization. To the contrary, the only Su-
preme Court cases blessing private delegations in-
volved explicit statutory authorizations. 

a. 

 
18 JUDGE NEWSOM recently expressed skepticism that the 
private entities involved in USF may constitutionally exer-
cise the power FCC delegated to them. See Consumers’ 
Rsch., 88 F.4th at 932 (Newsom, J., concurring). But JUDGE 
NEWSOM voted to deny a petition for review that is almost 
identical to the one before us because in his view, these pri-
vate entities exercise executive rather than legislative 
power, and petitioners did not raise an Article II challenge. 
Ibid. With utmost respect to our distinguished colleague, 
private entities do play a legislative role in the USF be-
cause their projections directly control the size of USF tax 
rates, and setting tax rates is unquestionably a legislative 
function. See supra, Part III.B. 
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At the Founding, the maxim that delegata potestas 
non potest delegari—no delegated powers can be fur-
ther delegated—was widely accepted. The maxim has 
its roots in the civil law. See Patrick W. Duff & Horace 
E. Whiteside, Delegata Potestas Non Potest Delegari: 
A Maxim of American Constitutional Law, 14 COR-
NELL L.Q. 168, 171 (1929). Lord Coke enshrined the 
maxim as a common law doctrine. See id. at 170-71 
(citations omitted). And the doctrine endured through 
the founding generation, as evidenced by treatises of 
the great 19th-century scholars. Samuel Livermore, 
for example, noted that “[a]n authority given to one 
person cannot in general be delegated by him to an-
other; for being a personal trust and confidence it is 
not in its nature transmissible, and if there be such a 
power to one person, to exercise his judgment and dis-
cretion, he cannot say, that the trust and confidence 
reposed in him shall be exercised at the discretion of 
another person.” A TREATISE ON THE LAW OF PRINCIPAL 
AND AGENT AND OF SALES BY AUCTION 54 (1818). Like-
wise, James Kent wrote that “[a]n agent, ordinarily 
and without express authority, has not power to em-
ploy a sub-agent to do the business, without the 
knowledge or consent of his principle. The maxim is, 
that delegatus non potest delegare, and the agency is 
generally a personal trust and confidence which can-
not be delegated.” 2 COMMENTARIES ON AMERICAN LAW 
496 (1827). And Joseph Story agreed, explaining that 
“[o]ne, who has a bare power or authority from an-
other to do an act, must execute it himself, and cannot 
delegate his authority to another; for this being a trust 
or confidence reposed in him personally, it cannot be 
assigned to a stranger, whose ability and integrity 
might not be known to the principal or who, if known, 
might not be selected by him for such a purpose.” COM-
MENTARIES ON THE LAW OF AGENCY, AS A BRANCH OF 
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COMMERCIAL AND MARITIME JURISPRUDENCE 66-67 
(1844). 

As with most rules, this one had exceptions. Com-
mon lawyers assumed that ministerial tasks could be 
subdelegated. See GARY LAWSON & GUY SEIDMAN, “A 
GREAT POWER OF ATTORNEY”: UNDERSTANDING THE FI-
DUCIARY CONSTITUTION 115 (2017). And a fiduciary 
document could specifically authorize subdelegations 
of delegated authority. Ibid. 

But as a general matter, “[t]he founding-era rule 
against subdelegation of delegated agency authority 
is as clearly established as any proposition of law can 
be established.” Id. at 114. And it was not merely a 
proposition of agency law. In fact, the Supreme Court 
once noted that the maxim “has had wider application 
in the construction of our federal and state Constitu-
tions than it has in private law.” J.W. Hampton, 276 
U.S. at 405-06; see also Duff & Whiteside, Delegata 
Potestas Non Potest Delegari, supra, at 175 (“[I]n 
cases which involve a supposed delegation to an inde-
pendent board or commission, as well as those where 
the delegation is to the executive or judiciary, the 
maxim delegata potestas non potest delegari, or its 
English equivalent, has been the chief reliance of the 
courts, and has attained in their eyes the dignity of a 
principle of constitutional law.”). 

So the Founders’ law prohibited unauthorized sub-
delegations of non-ministerial delegated authority, 
and the Supreme Court has recognized that as a con-
stitutional principle. See J.W. Hampton, 276 U.S. at 
405-06; cf. Gundy, 588 U.S. at 135 (plurality op.) (“Ar-
ticle I of the Constitution provides that ‘[a]ll legisla-
tive Powers herein granted shall be vested in a Con-
gress of the United States.’ § 1. Accompanying that 
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assignment of power to Congress is a bar on its further 
delegation.”). We think the clear implication is that 
the Constitution imposes upon federal agencies—act-
ing as agents of the people’s representatives in Con-
gress—a duty to wield delegated power unless Con-
gress authorizes subdelegation or the subdelegation 
involves no more than ministerial tasks. In other 
words, “Congress may formalize [a limited] role [for] 
private parties” in executing its laws, Amtrak I, 721 
F.3d at 671 (emphasis added) (citing Sunshine An-
thracite, 310 U.S. at 388), but agencies may not. 

b. 

This rule does not just accord with law at the 
Founding; it also accords with Supreme Court prece-
dent. 

The Court has emphasized the “vital constitutional 
principle” that “[l]iberty requires accountability.” 
Amtrak II, 575 U.S. at 57 (Alito, J., concurring). Every 
executive branch official is in some way accountable 
to the people because every executive branch official 
may be removed—for good cause at least—by the 
President, who is himself “the most democratic and 
politically accountable official in Government.” Seila 
L. LLC v. CFPB, 591 U.S. 197, 224 (2020). Private per-
sons, in contrast, may not be removed by the Presi-
dent because private persons do not wield any portion 
of “the executive Power” our Constitution vests “in a 
President of the United States of America.” U.S. 
CONST. art. II, § 1, cl.1. There is no reason to lightly 
infer that Congress intends to insulate law execution 
from democratic accountability in this way.19 

 
19 Deciding who should exercise governmental power can 
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In accordance with these principles, both Supreme 
Court cases authorizing private entities to wield any-
thing like government power involved express author-
izations from Congress. The Tobacco Inspection Act 
considered in Currin expressly provided that regula-
tions would take effect only with the support of two-
thirds of the tobacco growers in the relevant market. 
See 306 U.S. at 6, 15. And the Bituminous Coal Act 
considered in Sunshine Anthracite created the very 
private boards that proposed minimum prices and la-
bor codes to the Coal Commission. See 310 U.S. at 
387-88 (noting that the statute provided for “[s]ome 
twenty district boards of code members . . . which are 
to operate as an aid to the Commission” and “speci-
fie[d] in detail the methods of their organization and 
operation, the scope of their functions, and the juris-
diction of the Commission over them.”).20  

c.  

Section 254, by contrast, makes no mention of the 
fact that private entities might be responsible for 

 
be as important as deciding whether governmental power 
should be delegated in the first place. If it were not, we 
would not care so deeply about Presidential elections. So 
democratic accountability is frustrated when decisions 
about who should exercise governmental power are made 
by bureaucrats—whose connection to the people is real but 
highly attenuated—rather than Congress, whose members 
are directly “accountable to [their] constituents through 
regular popular elections.” Jarkesy, 34 F.4th at 459 (cita-
tion omitted). 
20 Likewise the Maloney Act, which the Third Circuit con-
sidered in Todd & Co., specifically authorized registered 
organizations to self-regulate over-the-counter securities 
markets. See 557 F.2d at 1012. 
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determining the size of the tax FCC levies on Ameri-
can consumers. It does not even mention USAC, a Del-
aware corporation FCC established without congres-
sional authorization. 

When asked at oral argument to identify the por-
tion of § 254 that authorizes FCC to subdelegate ad-
ministration of the universal service contribution 
mechanism to private entities, the Government’s 
counsel could point only to subsection § 254(b)(5). See 
Oral Arg. at 46:40-48:55. That subsection directs FCC 
to establish “mechanisms to preserve and advance 
universal service.” § 254(b)(5). But a directive to es-
tablish “mechanisms” plainly does not imply that 
those “mechanisms” may be controlled by a private, 
non-governmental entity incorporated by FCC with-
out any involvement from Congress. 

In fact, § 254(b)(5) seems to suggest precisely the 
opposite. Rather than directing FCC to establish pri-
vate mechanisms, it specifically instructs FCC to es-
tablish “Federal and State mechanisms,” ibid., which 
indicates Congress intended to make government en-
tities responsible for administering universal service 
programs. So subsection (b)(5) is unavailing. 

The closest § 254 comes to contemplating that a 
non-governmental entity might play any role in exe-
cuting the statute is to incorporate by reference some 
of the preexisting regulations governing the Lifeline 
Program. See § 254( j) (“Nothing in this section shall 
affect the collection, distribution, or administration of 
the Lifeline Assistance Program provided for by the 
Commission under regulations set forth in section 
69.117 of title 47, Code of Federal Regulations, and 
other related sections of such title.”). Those regula-
tions made the National Exchange Carrier 
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Association (“NECA”) responsible for calculating the 
Lifeline Assistance charges levied on local exchange 
carriers. See 47 C.F.R. § 69.117 (10-1-95 ed.). And they 
gave local exchange carriers a small role in determin-
ing the size of Lifeline Assistance charges because car-
riers could obtain subsidies for their self-reported 
costs incurred in waiving one kind of regulatory fee. 
See id. § 69.104(j) (10-1-95 ed.). 

But the fact that § 254 incorporated certain pre-
1996 Lifeline Assistance program regulations does not 
suggest Congress authorized FCC’s abdication of re-
sponsibility for the USF Tax to private entities. That 
is for three reasons. 

First, NECA’s role under 47 C.F.R. § 69.117 in 
1995 was not remotely analogous to USAC’s current 
role of administering the entire USF. Section 69.117 
charged NECA only with two simple, ministerial 
tasks: (1) Calculating Lifeline Assistance charges by 
“dividing the sum of one-twelfth of the projected an-
nual Lifeline Assistance revenue requirement and 
one-twelfth of the projected annual revenue require-
ment calculated by all telephone companies pursuant 
to § 69.104(l) by the number of common lines presub-
scribed to interexchange carriers. . . . “ Id. § 69.117(b) 
(10-1-95 ed.). And (2) “bill[ing] and collect[ing] the 
charge, and disburs[ing] associated revenue.” Ibid. 
USAC’s role as USF administrator, by contrast, in-
volves far more than ministerial tasks. See supra, 
Part III.C.1.c. 

Second, the carriers’ role under 47 C.F.R. § 69.117 
(and associated regulations) in 1995 was not analo-
gous to their role in 2023. Before the 1996 Act, FCC 
regulations authorized certain carriers to bill the Life-
line Program for costs associated with waiving certain 
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minor, regulatorily imposed end user common line 
charges for certain means-tested subscribers pursu-
ant to a carrier-developed plan certified by FCC. Id. 
§ 69.104(j) (10-1-95 ed.). But carriers could waive end 
user charges only if they reduced their own service 
rate charges by an equivalent amount. Ibid. That is 
nothing like the modern universal service regime, 
which allows a greatly expanded class of carriers to 
bill USF for a broad range of subsidized services pro-
vided at no cost to themselves. 

Third, even if the role NECA and telecommunica-
tions carriers played in administering Lifeline Assis-
tance charges before § 254 was analogous to the role 
they play in administering the modern Lifeline Pro-
gram, there is no evidence Congress contemplated pri-
vate entities would play the same role in administer-
ing the three other major universal service programs 
FCC has established pursuant to its § 254 authority. 
That Congress provided a narrow role for certain pri-
vate entities in administering a small government 
program subsidizing one kind of telecommunications 
service says nothing about whether Congress author-
ized a broadly expanded class of private entities to 
play a central role in administering a nine-billion-dol-
lar welfare fund offering subsidies for technologies no 
one could have imagined when § 254 was enacted. If 
anything, the text of § 254 suggests Congress actually 
meant to preclude private entities from administering 
USF programs other than Lifeline. That is because 
NECA did administer the pre-1996 USF. See 47 
C.F.R. § 69.116 (10-1-95 ed.). But NECA’s USF re-
sponsibilities were distinct from its Lifeline Assis-
tance responsibilities; the former were spelled out in 
§ 69.116, and the latter in § 69.117. Congress refer-
enced § 69.117 in § 254, but it conspicuously did not 
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reference § 69.116. Congress’s explicit recognition of 
one relatively minor aspect of private companies’ par-
ticipation in the pre-1996 Lifeline Assistance regime 
thus evinces that Congress knew how to empower pri-
vate companies and chose not to empower them to ad-
minister other aspects of the USF. 

So if Congress authorized FCC to delegate sweep-
ing universal service responsibilities to private enti-
ties, it did not say so very clearly. Indeed, it speaks 
volumes that the only plausible statutory justification 
for FCC’s subdelegation—§ 254( j)—is so ambiguous 
that FCC, which should be more familiar with § 254 
than anyone, did not even think to point to it as justi-
fication for its reliance on private companies to set the 
USF Tax. 

* * * 

FCC subdelegated the power to determine the uni-
versal service contribution amount to USAC, who fur-
ther subdelegated it to private, for-profit telecommu-
nications carriers. That subdelegation was not au-
thorized. See supra, Part III.C.2.c. And the tasks FCC 
subdelegated are not ministerial. See supra, Part 
III.C.1.b-c. So even if Article I, § 1 does not categori-
cally forbid USAC and private telecommunications 
carriers from exercising the kind of power FCC has 
vested in them, it may forbid them from doing so ab-
sent express congressional authorization.21  

 
21 Petitioners certainly could have framed their private 
nondelegation challenge in statutory terms. See Consum-
ers’ Rsch, 88 F.4th at 933 (Newsom, J., concurring) (“[I]t 
may be that USAC is operating in contravention of the gov-
erning statute, 47 U.S.C. § 254, which conspicuously never 
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D. 

We are highly skeptical that the contribution fac-
tor before us comports with the bar on congressional 
delegations of legislative power. And we are similarly 
skeptical that it comports with the general rule that 
private entities may not wield governmental power, 
especially not without express and unambiguous con-
gressional authorization. But we need not resolve ei-
ther question in this case. That is because the combi-
nation of Congress’s sweeping delegation to FCC and 
FCC’s unauthorized subdelegation to USAC violates 
the Legislative Vesting Clause in Article I, § 1. 

We (1) explain the Supreme Court’s cases instruct-
ing that separation-of-powers jurisprudence is done 
holistically, with an eye to constitutional history and 
structure, not by dissecting government programs 
into their component parts. Then we (2) explain why 
an agency action involving a broad congressional del-
egation and an unauthorized agency subdelegation to 
private entities violates the Constitution even if 

 
even mentions USAC, let alone authorizes its involvement 
in the universal-service program.” (emphasis in original)). 
But assuming private entities are permitted to exercise 
government power at all, the decision to delegate govern-
ment power to a private entity is itself a legislative one. 
And since agencies may not wield legislative power, we are 
persuaded FCC’s unauthorized decision to delegate govern-
ment power to a private actor likely violates not only § 254 
but also Article I, § 1 of the Constitution. But see id. at 933 
n.5 (Newsom, J., concurring) (expressing skepticism that 
the lack of statutory authorization for a delegation to a pri-
vate entity “has any real bearing on the constitutional [pri-
vate nondelegation] question” (emphasis in original)). 
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neither of those features does so independently. 

1. 

The Supreme Court has instructed us to review 
separation-of-powers challenges holistically. And it 
has held that two or more things that are not inde-
pendently unconstitutional can combine to violate the 
Constitution’s separation of powers. 

Take for example Seila Law, 591 U.S. 197. The 
question presented in that case was whether a for-
cause removal restriction unconstitutionally infringed 
the President’s power to remove the Director of the 
Consumer Financial Protection Bureau. See id. at 
204. Two lines of precedent seemed to converge to sug-
gest the removal restriction at issue posed no consti-
tutional problem. First, Humphrey’s Executor v. 
United States, 295 U.S. 602 (1935), established that 
Congress may constitutionally grant for-cause re-
moval protections to a group of agency directors that 
wield executive power. See also Seila L., 591 U.S. at 
216 n.2 (noting that FTC has always exercised execu-
tive power). Second, Morrison v. Olson, 487 U.S. 654 
(1988), established that Congress may constitution-
ally give for-cause removal protection to a single offi-
cial vested with executive authority. See also Seila L., 
591 U.S. at 217 (noting that the independent counsel 
wielded executive power). The Court of Appeals ac-
cordingly reasoned that Humphrey’s Executor and 
Morrison controlled and that the statutory provision 
limiting the President’s power to remove the CFPB di-
rector was constitutional. CFPB v. Seila L. LLC, 923 
F.3d 680, 684 (9th Cir. 2019). 

The Supreme Court reversed. It granted that some 
for-cause removal restrictions are not problematic. 
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See Seila L., 591 U.S. at 215. And it granted that for-
cause removal restrictions applied to single-member 
directorships are sometimes constitutionally permis-
sible. See id. at 217. But it held the combination of (1) 
for-cause removal, (2) a one-member CFPB Director, 
and (3) the capacious powers of the CFPB created a 
constitutional problem. Id. at 224-25; see also id. at 
258 (Thomas, J., concurring in part) (“The constitu-
tional violation results from, at a minimum, the com-
bination of the removal provision and the provision al-
lowing the CFPB to seek enforcement of a civil inves-
tigative demand.” (emphasis added) (citations omit-
ted)). In other words, three features of the CFPB—
each independently constitutional—combined to cre-
ate a “new situation” that could not be decided by ref-
erence to precedents that concerned only one aspect of 
the problem. Id. at 220 (citation omitted).  

The same kind of reasoning guided the Court in 
Free Enterprise Fund v. Public Company Accounting 
Oversight Board, 561 U.S. 477 (2010). In that case, the 
question presented was whether “the President [may 
be] restricted in his ability to remove a principal of-
ficer, who is in turn restricted in his ability to remove 
an inferior officer, even though that inferior officer de-
termines the policy and enforces the laws of the 
United States[.]” Id. at 483-84. The Court noted its 
previous holding that Congress may provide for re-
strictions on the President’s ability to remove the di-
rectors of independent agencies like SEC. See id. at 
483; see also Humphrey’s Executor, 295 U.S. 602. It 
also noted its previous holding that Congress may pro-
vide for restrictions on the power of principal execu-
tive officers to remove their own inferiors. See ibid.; 
see also United States v. Perkins, 116 U.S. 483 (1886). 
But the Court held that the combination of two 
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separate layers of removal protections created “a new 
situation not yet encountered by the Court.” Free En-
ter. Fund, 561 U.S. at 483. And that combination, the 
Court held, violated the Constitution. Id. at 484. 

Seila Law and Free Enterprise Fund thus evince a 
general principle that, with respect to the separation 
of powers at least, two constitutional parts do not nec-
essarily add up to a constitutional whole. Cf. Aristotle, 
Metaphysics, in 1 WORKS OF ARISTOTLE 569 (Mortimer 
J. Adler ed., W. D. Ross trans., 1990) (observing “the 
whole is” often “something besides the parts”). Rather, 
reviewing courts must consider a government pro-
gram holistically, with an eye toward its compatibility 
with our constitutional history and structure. See 
Seila L., 591 U.S. at 222. 

2. 

Here, history and structure both point in the same 
direction: the universal service contribution mecha-
nism is unconstitutional. 

a. 

“Perhaps the most telling indication of a severe 
constitutional problem” with the structure of a gov-
ernment program “is a lack of historical precedent to 
support it.” Id. at 220 (quotation omitted) (quoting 
Free Enter. Fund, 561 U.S. at 505). And USF’s double-
layered delegation is unprecedented. 

First, there is no record of any government pro-
gram like USF in all the U.S. Reports. The only case 
that even remotely resembles USF’s combination of a 
broad congressional delegation with significant indus-
try involvement is Sunshine Anthracite, 310 U.S. 381. 
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See supra, Part III.C.1.a. 

While Sunshine Anthracite is the closest analogue, 
it is not really that close. Unlike USAC and private 
telecommunications carriers, which de facto decide 
the USF contribution amount, the code authorities 
under the Bituminous Coal Act of 1937 only had the 
power to recommend minimum coal prices. See 310 
U.S. at 399 (“[The Coal Commission], not the code au-
thorities, determines the prices.”). And the only rec-
ommendations the code authorities could make were 
cabined by a clear rule: Congress provided that mini-
mum coal prices were to be fixed at a level which “re-
flect[ed] as nearly as possible the relative market val-
ues at points of delivery taking into account specifi-
cally enumerated factors,” id. at 397—namely labor, 
supplies, power, taxes, insurance, workmen’s compen-
sation, royalties, depreciation and depletion and all 
other direct expenses of production, coal operators’ as-
sociation dues, district board assessments for Board 
operating expenses only levied under the code, and 
reasonable costs of selling and the cost of administra-
tion. See The Bituminous Coal Act of 1937, 50 Stat. at 
78. Those enumerated factors, “consistently with the 
process of coordination, yield a return to each area ap-
proximating its weighted average cost per ton.” Sun-
shine Anthracite, 310 U.S. at 397.22  

That case is nothing like ours. To make Sunshine 
Anthracite apposite, the Coal Commission’s discretion 
to set minimum prices would have had to have been 
unfettered (it was not); the Coal Commission’s passive 

 
22 The statute also authorized the Commission to fix maxi-
mum coal prices under certain circumstances, but the code 
authorities had no role in formulating those maximums. 
See ibid. 
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acquiescence would have had to make the code au-
thorities’ price recommendations legally binding (it 
did not); and there would have to have been evidence 
that the Coal Commission always agreed with the 
code authorities’ price recommendations (there was 
not). 

Second, FCC has not pointed to any historical an-
alogue outside the U.S. Reports. That is hardly sur-
prising. USF combines a sweeping delegation of the 
taxing power, see supra, Part III.B, with a subdelega-
tion of that power to private entities with a personal 
financial interest in the size of the tax, see supra, Part 
III.C. It is difficult to imagine early Congresses would 
have authorized a similarly dual-layered delegation of 
the taxing power. 

True, Congress has always relied on the executive 
to execute tax laws. For example, in 1798 Congress 
vested tax assessors with authority to value real es-
tate for the purpose of administering a nationwide di-
rect tax. See Act of July 14, 1798, ch. 75, 1 Stat. 597 
(1798); see also Nicholas R. Parrillo, A Critical Assess-
ment of the Originalist Case Against Administrative 
Regulatory Power: New Evidence from the Federal Tax 
on Private Real Estate in the 1790s, 130 YALE L.J. 
1288 (2021). But the 1798 direct tax is no precedent 
for the USF Tax because the 1798 direct tax is nothing 
like the USF Tax. That is for three reasons. 

First, the 1798 Congress itself decided the amount 
of revenue the Government would levy from American 
citizens. See Parrillo, New Evidence, supra, at 1303 
(“Congress decided to raise $2 million nationwide and, 
per the Constitution’s requirement for direct taxes, 
apportioned that sum among the states according to 
each state’s free population plus three-fifths of its 
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slave population.”). In contrast, Congress through § 
254 delegated to FCC the power to decide how much 
revenue the Government will raise via USF taxes. 
And FCC’s revenue-raising discretion is limited only 
by the most amorphous of standards. See supra, Part 
III.B.2. So while the 1798 Executive Branch only had 
authority to raise $2 million, the present-day FCC can 
levy taxes practically ad infinitum based on little 
more than its own conception of the public interest. 
See ibid. It thus strains credulity to analogize the 
1798 direct tax to the USF Tax. 

Second (and relatedly), unlike the Congress that 
enacted § 254, the 1798 Congress made all the rele-
vant tax policy decisions. It decided to raise $2 million, 
it decided to levy the $2 million through direct taxes 
on property (mostly real estate), and it decided how 
the tax burden would be allocated: mainly in propor-
tion to the value of citizens’ property in money. Par-
rillo, New Evidence, supra, at 1303; see supra, Part 
III.B.2 (explaining the policy decisions § 254 leaves for 
FCC). That makes sense because tax decisions—in-
cluding decisions about rates—traditionally impli-
cated the legislative power and so could not be made 
by officials in the executive branch. See PHILLIP HAM-
BURGER, IS ADMINISTRATIVE LAW UNLAWFUL 57-64 
(2014). 

Obviously a direct tax on land could not be admin-
istered without a fair accounting of the value of citi-
zens’ property, so Congress provided for assessors and 
gave them authority to assess the value of citizens’ 
property. Congress did not provide detailed instruc-
tions about how assessors were to go about their busi-
ness, but that is of no significance. At common law, 
“[d]eterminations of facts, including assessments, 
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were understood . . . to be judicial in nature, not legis-
lative. Although not actually exercises of judicial 
power, they were expected to mimic judicial decisions 
at least in being exercises of judgment” as opposed to 
legislative will. Hamburger, Nondelegation Blues, su-
pra, at 1211 (emphasis added). In other words, the 
making of assessments has never involved legislative 
power because it has always been assumed that asses-
sors must accurately characterize the facts on the 
ground and fairly apply the law to the facts. 

For example, in 1598 the English Court of Com-
mon Pleas heard a case concerning the power of the 
sewers commissioners, who were tasked with repair-
ing riverbanks and assessing the costs to nearby land-
owners. See Rooke’s Case, 77 Eng. Rep. 209 (C.P. 1598) 
(Coke, J.). The commissioners repaired a riverbank 
and then assessed the entire cost to one nearby land-
owner. The landowner sued, and Lord Coke held the 
commissioners acted unlawfully because they were 
supposed to assess repair costs to “all who had land in 
danger.” Id. at 210. Coke explained that while “[t]he 
words of the commission [gave] authority to the com-
missioners to do according to their discretions,” the 
commissioners could “not [act] according to their wills 
and private affections” but rather were “limited and 
bound with the rule of reason and law.” Id. at 210. 
Thus, the discretion possessed by the commissioners 
was merely the discretion “to discern between falsity 
and truth.” Ibid. In other words, the commissioners 
had the power to determine whose land was truly en-
dangered by damaged riverbanks, but they could not 
use that discretion to make policy judgments about 
which landowners should bear the cost of repairing 
those banks. See HAMBURGER, IS ADMINISTRATIVE LAW 
UNLAWFUL, supra, at 97-100 (describing the nature of 
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assessments at common law). 

Like the common law assessors, the tax assessors 
at the founding had discretion merely “to discern be-
tween falsity and truth” in property values. Rooke’s 
Case, 77 Eng. Rep. at 210. Federal officials assumed 
all property had a “correct valuation.” Parrillo, New 
Evidence, supra, at 1366 (quoting OLIVER WOLCOTT, 
JR., DIRECT TAXES 441 (1796)). The task of officials ex-
ecuting the direct tax was merely to make the factual 
determinations necessary to unearth that correct val-
uation. Congress told the assessors to do this “just[ly] 
and equitab[ly]”—”a familiar measure of the conduct 
of government officials making judicial or judicial-like 
determinations, including assessments.” Hamburger, 
Nondelegation Blues, supra, at 1212. The assessors 
accordingly had no power to make tax policy, at least 
not legitimately. And the kinds of factual findings 
Congress charged the assessors with making have 
never been thought to involve legislative power. See, 
e.g., Panama Refin., 293 U.S. at 426 (“[A]uthoriza-
tions given by Congress to selected instrumentalities 
for the purpose of ascertaining the existence of facts 
to which legislation is directed have constantly been 
sustained.”). 

It is possible that assessors sometimes mischarac-
terized the value of property so as to shift the tax bur-
den from one group of citizens to another. See Ham-
burger, Nondelegation Blues, supra, at 1212 (noting 
“assessments and other determinations of fact have 
often been misused to exercise a disguised legislative 
power”). If that is right, some assessors may have ex-
ercised will rather than judgment and so acted in a 
legislative rather than an executive capacity. But in 
doing so, the assessors abused the power the 1798 
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Congress gave them, and abuses of a power do not 
change the nature of the power itself. For example, it 
is commonly said that the Supreme Court in Lochner 
abused the judicial power. See, e.g., Kermit Roosevelt 
III, What if Slaughter-House had been Decided Differ-
ently?, 45 IND. L. REV. 61, 84 (2011) (noting in Lochner 
the court committed “the sin . . . of substituting judi-
cial for legislative policymaking”). But no one con-
tends that in light of Lochner’s abuses the Court in 
fact exercises legislative power when it rules in con-
stitutional cases. So too with the assessors. 

Thus, we can find no historical precedent for broad 
delegations of Congress’s power to tax. But even if 
there were—even if the 1798 direct tax suggests Con-
gress may delegate the Taxing Power to the Executive 
Branch—there is still no historical precedent for the 
USF Tax. That is because it is utterly inconceivable 
that the first Treasury, upon receiving from Congress 
broad powers to levy taxes on American citizens, 
would have abdicated responsibility for determining 
tax rates to privately employed bounty hunters who 
had a personal financial interest in the amount of tax 
revenue collected. And that is exactly what FCC has 
done here. See supra, Part III.C. 

Accordingly, USF’s double-layered delegation “is 
an innovation with no foothold in history or tradition.” 
Seila L., 591 U.S. at 222. 

b. 

In addition to being a historical anomaly, USF’s 
double-layered delegation “is incompatible with our 
constitutional structure.” Ibid. 

Both the public and the private nondelegation 
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doctrines exist to ensure that Congress exercises its 
legislative powers—the greatest of the powers vested 
by the Constitution in the federal government—”in a 
way that comports with the People’s will.”23 Jarkesy, 
34 F.4th at 459; see THE FEDERALIST NO. 51 (J. Madi-
son) (“A dependence on the people is, no doubt, the pri-
mary control on the government[.]”). As we previously 
noted: 

Every member of Congress is accountable to his or 
her constituents through regular popular elec-
tions. And a duly elected Congress may exercise 
the legislative power only through the assent of 
two separately constituted chambers (bicameral-
ism) and the approval of the President (present-
ment). This process, cumbersome though it may of-
ten seem to eager onlookers, ensures that the Peo-
ple can be heard and that their representatives 
have deliberated before the strong hand of the fed-
eral government raises to change the rights and re-
sponsibilities attendant to our public life. 

 
23 The private nondelegation doctrine also likely applies to 
delegations of the executive power to private entities, see 
Amtrak II, 575 U.S. at 62 (Alito, J., concurring) (“[I]t raises 
‘difficult and fundamental questions’ about the ‘delegation 
of Executive power’ when Congress authorizes citizen 
suits.”) (quoting Friends of the Earth, Inc. v. Laidlaw En-
vironmental Services (TOC), Inc., 528 U.S. 167, 197 (2000) 
(Kennedy, J., concurring), but petitioners did not raise an 
Article II challenge. If they had, we might also conclude 
that FCC has unconstitutionally delegated the executive 
power to private entities. See Consumers’ Rsch, 88 F.4th at 
934 (Newsom, J., concurring) (“[I]t seems obvious to me 
that in collecting de facto taxes and distributing benefits 
USAC is exercising ‘executive’ power.”). 
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Jarkesy, 34 F.4th at 459-60 (citations and footnote 
omitted). “But that accountability evaporates if a per-
son or entity other than Congress,” whether public or 
private, “exercises legislative power.” Id. at 460 (cita-
tion omitted). 

Broad congressional delegations to the executive 
undermine democratic accountability for at least 
three reasons. First, they allow Congress to circum-
vent the “many accountability checkpoints” inherent 
in the Constitutional lawmaking process. Amtrak II, 
575 U.S. at 61 (Alito, J., concurring). Second, they ob-
scure lines of accountability the Framers intended to 
be clear. See Gundy, 588 U.S. at 155 (Gorsuch, J., dis-
senting) (“[B]y directing that legislating be done only 
by elected representatives in a public process, the 
Constitution sought to ensure that the lines of ac-
countability would be clear: The sovereign people 
would know, without ambiguity, whom to hold ac-
countable for the laws they would have to follow.”); id. 
at 156 (Gorsuch, J., dissenting) (“Legislators might 
seek to take credit for addressing a pressing social 
problem by sending it to the executive for resolution, 
while at the same time blaming the executive for the 
problems that attend whatever measures he chooses 
to pursue. In turn, the executive might point to Con-
gress as the source of the problem. These opportuni-
ties for finger-pointing might prove temptingly advan-
tageous for the politicians involved, but they would 
also threaten to disguise responsibility for the deci-
sions.” (citations and quotation omitted)). And third, 
they render the promise of recourse to the judiciary 
illusory because they give reviewing courts no stand-
ard against which to measure the compatibility of ex-
ecutive action with the prescriptions of the people’s 
elected representatives. See id. at 167-68 (Gorsuch, J., 
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dissenting) (noting the similarity of the questions 
raised in vagueness challenges and delegation chal-
lenges). 

Delegations to private entities undermine account-
ability for different reasons. Most obviously, private 
entities are “neither legally nor politically accountable 
to . . . government officials or to the electorate.” Lar-
kin, The Private Delegation Doctrine, supra, at 20; see 
Black, 53 F.4th at 880 (“[I]f people outside govern-
ment could wield the government’s power[ ]then the 
government’s promised accountability to the people 
would be an illusion.”). Unlike officers of the United 
States, who “must take an oath or affirmation to sup-
port the Constitution,” Amtrak II, 575 U.S. at 57 
(Alito, J., concurring) (citing U.S. CONST. art. VI, cl. 3), 
directors of private entities owe no fealty to the Con-
stitution and instead owe legal obligations to their 
shareholders. See 2 BUS. & COM. LITIG. FED. CTS. § 
13:77 (5th ed.) (“Under Delaware law, directors, offic-
ers, and controlling shareholders owe a duty of loyalty 
to the company and to its shareholders or owners.”). 
Moreover, “passing off a Government operation as an 
independent private concern” allows “Government of-
ficials [to] wield power without owning up to the con-
sequences” because the people might not associate bad 
results with the Government at all. Amtrak II, 575 
U.S. at 57 (Alito, J., concurring). 

USF combines these features, meaning accounta-
bility is undermined twice over. First, the public can-
not tell whether it is being taxed by the FCC or USAC. 
See Universal Service, UNIVERSAL SERV. ADMIN. CO., 
supra (“Using information from universal service pro-
gram participants, USAC estimates how much money 
will be needed each quarter to provide universal 
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service support.” (emphasis added)). And if some 
sleuthing member of the public suspected the federal 
government was behind the mysterious USF charge 
on his phone bill, how could he determine which gov-
ernmental official to blame? Not only could Congress 
and FCC point fingers at each other, see Gundy, 588 
U.S. at 156 (Gorsuch, J., dissenting), but both could 
offload responsibility onto the private entities (USAC 
and its private, for-profit, constituents) to which FCC 
delegated the USF Tax without congressional author-
ization. See Free Enter. Fund, 561 U.S. at 497-98 (“The 
diffusion of power carries with it a diffusion of ac-
countability . . . Without a clear and effective chain of 
command, the public cannot determine on whom the 
blame or the punishment of a pernicious measure, or 
series of pernicious measures ought really to fall.” (ci-
tation omitted)). And even as government officials are 
immunized from public oversight by this “Matryoshka 
doll” of delegations and subdelegations, id. at 497, im-
portant governmental responsibilities are carried out 
by private entities with a legal obligation not to serve 
the public but rather to reap profits from it. And last 
but not least, reviewing courts are handicapped from 
redressing the injuries of aggrieved citizens by the 
complete absence of a judicially workable standard in 
47 U.S.C. § 254. 

Thus, just as the added layer of tenure protection 
at issue in Free Enterprise Fund “ma[de] a difference” 
to the President’s ability control the executive branch, 
id. at 495, so too do the myriad obfuscations of the 
USF Tax make a difference to the Legislative Vesting 
Clause. Accordingly, we hold that the universal ser-
vice contribution mechanism’s double-layered delega-
tion “is incompatible with our constitutional struc-
ture.” Seila L., 591 U.S. at 222. 
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IV. 

Finally, a brief word about the dissenting opinions. 
The principal dissent spills much ink on the distinc-
tion between fees and taxes only to conclude the dis-
tinction does not matter because all “revenue-raising 
delegation[s]” are the same. Post, at 96 (Stewart, J., 
dissenting). And how does the Constitution permit 
double insulation of a revenue-raising delegation like 
the USF? The principal dissent does not say. 

The second dissenting opinion calls the majority 
opinion an “unannounced” and “unprecedented” 
“sleight of hand.” Post, at 98, 105 (Higginson, J., dis-
senting). Worse, it is a usurpation that leaves “the po-
litical branches powerless to govern.” Post, at 101, 
105. With deepest respect for our esteemed colleagues 
who see this case differently, the dissenting opinion’s 
legal authorities do not support its conclusions. 

For example, it repeatedly accuses us of contraven-
ing Supreme Court precedent. Post, at 98, 99, 100, 
101, 103, 105 (Higginson, J., dissenting). But which 
precedent, precisely, are we flouting? The dissenting 
opinion does not say. The closest it comes is to contend 
that the Supreme Court has considered cases involv-
ing both a “delegation of legislative power and a[ ] del-
egation of government power to a private entity, yet 
the Court has never instructed . . . that a different 
standard applies.” Id. at 98-99 (Higginson, J., dissent-
ing). But in which case did the Supreme Court con-
sider a double delegation problem like the one pre-
sented here? The statutory provision at issue in Carter 
Coal did not feature a combined public/private delega-
tion; it delegated power directly to private enterprise. 
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See 298 U.S. at 283-84. And the Court found that vio-
lated the Constitution. Id. at 311. Having found that 
statute unconstitutional, it would have been quite pe-
culiar for the Court to proceed to render an advisory 
opinion on whether a nonexistent double delegation 
would also violate the Constitution. 

Meanwhile, in Currin and Sunshine Anthracite, 
the Court found the Government had not delegated 
any legislative power to any private entity. See Cur-
rin, 306 U.S. at 15 (“So far as growers of tobacco are 
concerned, the required referendum does not involve 
any delegation of legislative authority.”); Sunshine 
Anthracite, 310 U.S. at 399 (“Since law-making is not 
entrusted to the industry, this statutory scheme is un-
questionably valid.”). There cannot be a combined 
public/private delegation without a private delega-
tion. We obviously agree with our esteemed colleagues 
in dissent that Supreme Court precedent binds us and 
binds us absolutely. But we do not understand how 
the dissenting opinions can say this case is controlled 
by Supreme Court precedent without disputing that 
the double delegation at issue here is unprecedented. 

The second dissenting opinion also contends we 
have mischaracterized the Supreme Court’s separa-
tion-of-powers precedents. On its telling, Seila Law 
does not evince a general principle that two constitu-
tional parts can converge to create an unconstitu-
tional whole. Rather, it says the Seila Law Court 
simply declined to recognize an exception to the Pres-
ident’s removal power for single principal officers who 
wield significant executive authority. Post, at 100 
(Higginson, J., dissenting). Even if that were right, it 
would not explain Free Enterprise Fund. In that case 
the Court unquestionably held that two 



80a  

independently constitutional removal restrictions—
one that fit squarely within the Humphrey’s Executor 
exception, and one that fit squarely within the Morri-
son exception—combined to create a constitutional vi-
olation. The dissenting opinion offers no explanation 
for that holding. 

Finally, the second dissenting opinion contends 
our decision leaves the political branches “powerless 
to govern.” Post, at 105 (Higginson, J., dissenting). 
That is quite an assertion, but with greatest respect, 
it is untrue. Today’s decision applies to a narrow ques-
tion, implicating just one federal program that is dou-
bly insulated from political accountability. The parties 
before us have not pointed to other federal programs 
that have the same or similar constitutional defects. 
And as to the USF particularly, Congress could obvi-
ate the constitutional problem by simply ratifying 
USAC’s decisions about how much American citizens 
should contribute to the goal of universal service. Cf. 
Saikrishna Bangalore Prakash, The Sky Will Not Fall: 
Managing the Transition to a Revitalized Nondelega-
tion Doctrine, in THE ADMINISTRATIVE STATE BEFORE 
THE SUPREME COURT, supra, at 290 (“Legislative rati-
fication of agency law would wholly preclude a non-
delegation challenge[.]”). 

The second dissenting opinion contends otherwise 
because, in its view, the Federal Government will 
grind to a halt if Congress, or even FCC, were required 
to do more than wield a Russian veto over the USF 
tax. As evidence, it points to private contractors who 
perform ministerial functions on behalf of the Centers 
for Medicare and Medicaid Services. Post, at 103 (Hig-
ginson, J., dissenting). But if anything, Medicare and 
Medicaid prove the opposite. Congress—not a federal 
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agency, and certainly not executives of private compa-
nies—decides how much Americans should be taxed to 
fund federal healthcare programs. See, e.g., Louise 
Sheiner, Lorae Stojanovic, & David Wessel, How does 
Medicare work? And how is it financed?, BROOKINGS 
(Mar. 20, 2024), https://perma.cc/D7LN-DHYW (ex-
plaining the Government’s contributions to Medicare 
come from a combination of general revenues and pay-
roll taxes); 26 U.S.C. § 3101 (setting the Medicare pay-
roll tax rate). The unconstitutionality of the USF says 
nothing about other tax programs, like Medicare and 
Medicaid, that Congress administers. 

* * * 

American telecommunications consumers are sub-
ject to a multi-billion-dollar tax nobody voted for. The 
size of that tax is de facto determined by a trade group 
staffed by industry insiders with no semblance of ac-
countability to the public. And the trade group in turn 
relies on projections made by its private, for-profit 
constituent companies, all of which stand to profit 
from every single tax increase. This combination of 
delegations, subdelegations, and obfuscations of the 
USF Tax mechanism offends Article I, § 1 of the Con-
stitution. 

For the foregoing reasons, we hold unconstitu-
tional the Q1 2022 USF Tax. Accordingly, we GRANT 
the petition and REMAND to FCC for further proceed-
ings.
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JENNIFER WALKER ELROD, Circuit Judge, joined by HO 
and ENGELHARDT, Circuit Judges, concurring: 

I concur in the majority opinion in full. The major-
ity correctly and thoroughly identifies the concerns 
that make this double delegation unconstitutional. I 
write separately to say that I would go one step fur-
ther and address the lawfulness of each individual 
delegation. For the reasons explained in the majority’s 
thorough opinion, Congress’s delegation of legislative 
power to the FCC and the FCC’s delegation of the tax-
ing power to a private entity each individually contra-
vene the separation of powers principle that under-
girds our Constitutional Republic. 

As James Madison put it, “[t]he accumulation of all 
powers legislative, executive, and judiciary in the 
same hands, . . . may justly be pronounced the very 
definition of tyranny.” Dep’t of Transp. v. Ass’n of Am. 
R.R., 575 U.S. 43, 74 (2015) (Thomas, J., concurring) 
(quoting The Federalist No. 47, p. 301 (C. Rossiter ed. 
1961)); see also Baron de Montesquieu, The Spirit of 
the Laws, bk. XI, ch. VI (1748) (“When the legislative 
and executive powers are united in the same person, 
or in the same body of magistrates, there can be no 
liberty; . . . .”). 

To ensure that the legislative power remains sepa-
rate from the executive power, the Constitution “pro-
vides strict rules to ensure that Congress exercises the 
legislative power in a way that comports with the Peo-
ple’s will.” Jarkesy v. Sec. and Exch. Comm’n, 34 F.4th 
446, 459 (5th Cir. 2022) aff’d, No. 22-859, 2024 WL 
3187811 (U.S. June 27, 2024). Each member of Con-
gress is accountable to his or her constituents through 
regular popular elections. U.S. Const. art I, §§ 2, 3; id. 
amend. XVII, cl. 1. And Congress may exercise 
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legislative power (including the power to tax) only by 
going through the arduous process of bicameralism 
and presentment. U.S. Const. art. I, § 7. This “ensures 
that the People can be heard and that their represent-
atives have deliberated before the strong hand of the 
federal government raises to change the rights and re-
sponsibilities attendant to our public life.” Jarkesy, 34 
F.4th at 459-60. Each of the delegations here, viewed 
independently, violates this principle. 

Justifying the Congressional delegation on the 
grounds that Congress has enlisted the “expertise” of 
the FCC in the undefined area of Universal Service 
rings hollow given that the FCC relies on the determi-
nations of private industry leaders to determine the 
USF tax. 

The second dissent states that the federal govern-
ment is rendered “powerless to govern” by the major-
ity’s holding. Post, at 101 (Higginson, J., dissenting). 
That is a non sequitur. Congress can always act by 
passing duly enacted legislation through bicameral-
ism and presentment. The assertion that delegations 
of legislative power are necessary for effective and ef-
ficient governance in the modern world does not au-
thorize Congress to violate Article I, Section I’s vest-
ing clause. Congress’s inability to implement and 
oversee the program itself might even suggest that the 
program should not exist. Regardless, Congress must 
implement, or at least approve, the USF tax. That 
way, the power of the people to oversee those they 
have chosen to govern is rightfully restored.1 

With this in mind, I join the thorough and well-
 

1 They are, after all, the ones ultimately footing the bill for 
Universal Service. 
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reasoned opinion of the court in full.
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JAMES C. HO, Circuit Judge, concurring: 

Our Constitution establishes three branches of 
government, not four.1 It vests “[a]ll legislative Pow-
ers herein granted”—including the “Power To lay and 
collect Taxes”—not in some unnamed fourth branch of 
government, but in “a Congress of the United States,” 
whose members are chosen by and directly accounta-
ble to the people of the United States. U.S. CONST. art. 
I, §§ 1, 8. So if we’re serious about protecting our con-
stitutional democracy, we must enforce the principle 
that all legislative powers like the power to tax are in-
deed exercised by the people we elect. 

That’s what our court does today. We hold that the 
delegation of Congress’s taxing power, first to a fed-
eral agency, and then to a private entity, violates the 
Vesting Clause of Article I. I certainly concur. 

In reaching this decision, the court distinguishes 
Texas v. Rettig, 987 F.3d 518 (5th Cir. 2021). I would 
also disavow Rettig altogether, for the reasons noted 
in Texas v. Rettig, 993 F.3d 408, 408 (5th Cir. 2021) 
(Ho, J., dissenting from denial of rehearing en banc). 

The delegations of taxing authority at issue in Ret-
tig present the same challenges to our constitutional 
democracy—and to the founding principle of taxation 
without representation—that are presented here. It’s 

 
1 See, e.g., Ameron, Inc. v. U.S. Army Corps of Engineers, 
787 F.2d 875, 892 (3rd Cir. 1986) (Becker, J., concurring) 
(“The Constitution establishes three branches of govern-
ment, not four.”); Ass’n of American Railroads v. U.S. Dep’t 
of Transp., 821 F.3d 19, 30-31 (D.C. Cir. 2016) (various pro-
visions of “our Constitution . . . were designed for a govern-
ment of three branches, not four”). 



86a  

just as true in Rettig as it is here that “[t]he right to 
vote means nothing if we abandon our constitutional 
commitments and allow the real work of lawmaking 
to be exercised by private interests colluding with 
agency bureaucrats, rather than by elected officials 
accountable to the American voter.” Id. at 410-11. 

And both in Rettig and here, the threats to democ-
racy presented by the administrative state are not in-
advertent, but intentional—a deliberate design to 
turn consent of the governed into an illusion. “[T]he 
expansion of the electorate has been accompanied by 
the growth of administrative law. . . . [W]hether in 
1870, 1920, or 1965 . . . each time, after representative 
government became more open to the people, legisla-
tive power increasingly has been sequestered to a part 
of government that is largely closed to them.” PHILIP 
HAMBURGER, IS ADMINISTRATIVE LAW UNLAWFUL? 369 
(2014). “[A]lthough [members of the knowledge class] 
mostly supported expanded suffrage, they also sup-
ported the removal of legislative power to administra-
tive agencies staffed by persons who shared their out-
look.” Id. at 374. “The development of administrative 
power thus . . . must be recognized as . . . a profoundly 
disturbing shift of power. As soon as the people se-
cured the power to vote, a new class cordoned off for 
themselves a sort of legislative power that they could 
exercise without representation.” Id. Another scholar 
put it this way: “However much [administrative] 
agencies may emphasize their formal openness, in 
practice well-organized, directly interested parties 
dominate comment processes. Normal people do not 
perceive these proceedings as ‘democratic.’” PHILIP A. 
WALLACH, WHY CONGRESS? 231 (2023). With Con-
gress, “the electorate still has the chance, crude as it 
may be, to pass judgment on the elected official and 
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convince other members of their community of the im-
portance of doing so. Against . . . the bureaucracy, cit-
izens have no such recourse.” Id.  

We devote significant energy and resources to se-
curing the right to vote for every citizen. But that right 
matters only if our elected officials matter. There’s no 
point in voting if the real power rests in the hands of 
unelected bureaucrats—or their private delegates. If 
you believe in democracy, then you should oppose an 
administrative state that shields government action 
from accountability to the people. I concur.
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CARL E. STEWART, Circuit Judge, joined by RICHMAN, 
Chief Judge, and SOUTHWICK, HAYNES, GRAVES, HIG-
GINSON, and DOUGLAS, Circuit Judges, dissenting: 

I dissent because the Universal Service Fund 
(“USF”) is not unconstitutional. Section 254 of the Tel-
ecommunications Act of 1996 provides an intelligible 
principle and the Federal Communications Commis-
sion (“FCC”) maintains control over the Universal 
Service Administrative Company (“USAC”), the pri-
vate entity entrusted to aid its administration of the 
USF. The majority’s exhaustive exegesis about policy, 
history, and assorted doctrines does not eclipse the 
consistent holding of three sister circuits that have ad-
dressed constitutional challenges to Section 254. All 
have held it constitutional under the intelligible prin-
ciple test. The majority has created a split in a sweep-
ing opinion that (1) crafts an amorphous new standard 
to analyze delegations, (2) overturns—without much 
fanfare—circuit precedent holding that this program 
collects administrative fees and not taxes, (3) blurs 
the distinction between taxes and fees, and (4) rejects 
established administrative law principles and all evi-
dence to the contrary to create a private nondelegation 
doctrine violation. 

I. THE NONDELEGATION DOCTRINE 

Petitioners and the majority contend that § 254 vi-
olates the nondelegation doctrine. Notably, the Su-
preme Court has denied petitions for review of the 
Sixth Circuit’s and the Eleventh Circuit’s decisions re-
jecting these contentions. Consumers’ Rsch. v. FCC, 
No. 23-456, 2024 WL 2883753 (U.S. June 10, 2024) 
(Mem.); Consumers’ Rsch. v. FCC, No. 23-743, 2024 
WL 2883755 (U.S. June 10, 2024) (Mem.). In line with 
our colleagues in the Sixth, Eleventh, and D.C. 
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Circuits, I would reject this challenge and hold that § 
254 satisfies the intelligible principle test as articu-
lated by the Supreme Court. 

a. Section 254 Sufficiently Delimits the 
FCC’s Discretion 

The nondelegation doctrine is based on the central 
principle that the separation of powers underlies our 
system of Government. See Mistretta v. United States, 
488 U.S. 361, 371 (1989). Article I, Section 1 of the 
U.S. Constitution provides that “[a]ll legislative Pow-
ers herein granted shall be vested in a Congress of the 
United States.” U.S. CONST., art. I, § 1. The Court has 
long acknowledged that Congress “may confer sub-
stantial discretion on executive agencies to implement 
and enforce the laws” where it “has supplied an intel-
ligible principle to guide the delegee’s use of discre-
tion.” Gundy v. United States, 588 U.S. 128, 135 (2019) 
(plurality opinion) (emphasis added). It has consist-
ently held that a delegation is constitutional if “Con-
gress has supplied an intelligible principle to guide 
the delegee’s use of discretion.” Id. at 2123. Under this 
framework, the Court has approved narrow and broad 
delegations, acknowledging that “in our increasingly 
complex society, replete with ever changing and more 
technical problems, Congress simply cannot do its job 
absent an ability to delegate power under broad gen-
eral directives.” Mistretta, 488 U.S. at 372; see Am. 
Power Light & Co. v. SEC, 329 U.S. 90, 105 (1946) 
(“The judicial approval accorded [to] these ‘broad’ 
standards for administrative action is a reflection of 
the necessities of modern legislation dealing with 
complex economic and social problems.”); Sunshine 
Anthracite Coal Co. v. Adkins, 310 U.S. 381, 398 
(1940). It has further explained that the 
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nondelegation inquiry “always begins (and often al-
most ends) with statutory interpretation.” Gundy, 588 
U.S. at 135. 

As such, we begin our nondelegation inquiry not 
with a long discourse about the history of the USF’s 
shortcomings, but with statutory interpretation. See 
id. In 47 U.S.C. § 254, Congress clearly set out both 
the general policy—ensuring “[a]ccess to advanced tel-
ecommunications and information services [are] pro-
vided in all regions of the Nation,” id. at § 254(b)(2)—
and the agency entrusted to execute that policy, the 
FCC, see Am. Power, 329 U.S. at 105. All that leaves 
is the question of whether Congress delineated “the 
boundaries of this delegated authority.” Id. Petition-
ers argue that because § 254 sets no definite limits on 
how much the FCC can raise for the USF that it lacks 
any concrete, objective guidance limiting this author-
ity. The Court has rejected this argument in several 
formulations in challenges to delegations implicating 
the authority to raise revenue. See, e.g., Skinner v. 
Mid-Am. Pipeline Co., 490 U.S. 212, 222-23 (1989); 
J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 
394, 409 (1928). For similar reasons, Petitioners’ ar-
gument should fail here. Examining the plain lan-
guage of § 254, it becomes clear that Congress has suf-
ficiently limited the FCC’s ability to raise revenue in 
a way other than imposing a statutory cap on how 
much can be raised. 

Section 254(b) lays out the principles that the FCC 
must adhere to. It sets out the specific directive that 
the FCC “shall [create] policies for the preservation 
and advancement of universal service.” 47 U.S.C. § 
254(b) (emphasis added). It further establishes that 
the FCC is required to do so pursuant to certain 
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enumerated principles that: “quality services should 
be made available at just and reasonable rates; ad-
vanced services should be provided to the entire 
United States; and ‘low-income consumers and those 
in rural, insular, and high cost areas’ should have ac-
cess to advanced services at reasonably comparable 
rates to those in urban areas.” 47 U.S.C. § 254(b)(1)-
(3). Section 254(b)(5) limits the FCC to only enact uni-
versal service policies that are “specific, predictable 
and sufficient” to “preserve and advance universal 
service.” Id. 254(b)(5). The statute further charges tel-
ecommunications carriers with the duty to provide ac-
cess that meets minimum standards of universal ser-
vice to “[e]lementary and secondary schools and class-
rooms, healthcare providers, and libraries.” Id. 
254(b)(6). 

As the panel noted, § 254(b)(7) “enables, and likely 
obligates, [the FCC] to add principles ‘consistent with’ 
§ 254’s overall purpose.” Consumers’ Rsch. v. FCC, 63 
F.4th 441, 448 (5th Cir. 2023) (quoting 47 U.S.C. § 
254(b)(7)), reh’g en banc granted, opinion vacated, 72 
F.4th 107 (5th Cir.). In line with our colleagues at the 
Sixth Circuit, I view § 254(b) as Congress laying out 
“a high-level goal for universal service” and then going 
further to “enumerate[] specific principles of universal 
service.” Consumers’ Rsch. v. FCC, 67 F.4th 773, 790-
91 (6th Cir. 2023), cert. denied, 2024 WL 2883753 
(June 10, 2024) (Mem.). Section 254(b) contains limit-
ing principles that impose “a mandatory duty on the 
FCC” to consider the listed universal service princi-
ples when it updates its universal service policies. 
Qwest Corp. v. FCC, 258 F.3d 1191, 1200 (10th Cir. 
2001); see, e.g., Consumers’ Rsch., 67 F.4th at 791; 
Consumers’ Rsch., 88 F.4th 917, 924 (11th Cir. 2023), 
cert. denied, 2024 WL 2883755 (June 10, 2024) 
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(Mem.). By its plain language, Congress ordered in § 
254 that the FCC “shall base policies for the preserva-
tion and advancement of universal service on the prin-
ciples” enumerated in § 254(b). 47 U.S.C. § 254(b). 
This imposition of a duty to weigh the enumerated 
universal service principles is reminiscent of constitu-
tional statutory delegations that provided an intelligi-
ble principle in the form of “guidance that the [agency] 
cannot disregard.” Allstates Refractory Contractors, 
LLC v. Su, 79 F.4th 755, 775 (6th Cir. 2023) (Nal-
bandian, J., dissenting) (citing Mistretta, 488 U.S. at 
375-76). 

Reading § 254(b)’s provisions together, as our sis-
ter circuits have, “indicates that Congress required 
that the FCC base its efforts to preserve and advance 
universal service on the enumerated principles while 
allowing the FCC to then ‘balance [each] principle[] 
against one another when they conflict.’” Consumers’ 
Rsch., 67 F.4th at 791 (quoting Qwest Corp., 258 F.3d 
at 1200); see also Tex. Off. of Pub. Util. Couns. v. FCC 
(“TOPUC I”), 183 F.3d 393, 412 (5th Cir. 1999) (“[W]e 
agree that the use of the word ‘shall’ indicates a con-
gressional command. . . . “). Thus, contrary to Petition-
ers’ and the majority’s contentions, § 254(b)(7)’s grant 
of authority to the FCC to devise new universal ser-
vice policies based on principles that it “determine[s] 
are necessary and appropriate for the protection of the 
public interest, convenience, and necessity” does not 
render the other principles meaningless. Nor does it 
“strip away the intelligible principle and the limits on 
the FCC’s discretion that Congress imposed in the 
first six principles and throughout” the remainder of 
§ 254’s other provisions. See Consumers’ Rsch. v. FCC, 
67 F.4th at 792. Rather, § 254(b)(7) allows the FCC to 
comply with [Congress’s] mandate to account for the 
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advances to the world of ‘evolving’ telecommunica-
tions,” as stated in § 254(c)(1). See id. (quoting 
47 U.S.C. § 254(c)(1)).1  

The majority’s holding to the contrary here contra-
venes the rationale that “underpins the nondelegation 
doctrine.” Id. at 793 (citing Gundy, 588 U.S. at 135-
36). Section 254’s strictures set out from whom funds 
are exacted, 47 U.S.C. § 254(d), who receives the ben-
efit of the funds, 47 U.S.C. § 254(e), and what mini-
mum standards of service must be provided in order 
to satisfy the longstanding goal of providing universal 
service. Alenco Commc’ns, Inc. v. FCC, 201 F.3d 608, 
614 (5th Cir. 2000) (“Universal service has been a fun-
damental goal of federal telecommunications regula-
tion since the passage of the Communications Act of 
1934.”). With this context, it becomes clear that this is 
not a situation in which Congress has “left the matter 
to the [FCC] without standard or rule, to be dealt with 
as [it] please[s].” Panama Refining Co. v. Ryan, 293 
U.S. 388, 418 (1935). 

Petitioners’ and the majority’s assertions that § 
254(b) and its limits are insufficient or vague place far 
too much weight on prior litigating positions in the 
context of Chevron doctrine questions arising out of 
different actions taken by the FCC. Thus, any asser-
tion that the USF’s goals are “aspirational” has no 
bearing on its constitutionality. Maj. Op. at 20-21. 
Thus, any reference to this dicta from Texas Office of 

 
1 This intent is consistent with Congress’s longstanding 
aim to ensure reliable and affordable universal service for 
all and is clearly discernible from “the context, purpose, 
and history” of the Communications Act of 1934 and the 
Telecommunications Act of 1996. See Gundy, 588 U.S. at 
136. 
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Public Utility Counsel v. FCC (“TOPUC II”), 265 F.3d 
313 (5th Cir. 2001) is misplaced. A closer look at 
TOPUC II reveals how a strained interpretation of our 
prior utterances does not support a determination 
that § 254 contains “no guidance whatsoever.” Jarkesy 
v. SEC, 34 F.4th 446, 462 (5th Cir. 2022), cert. 
granted, 143 S. Ct. 2688 (2023). 

In TOPUC II, we examined whether the FCC’s 
CALLS Order, which raised a price cap on the amount 
that “end-users of basic local service,” 265 F.3d at 318, 
paid on their telephone bills, violated § 254’s “require-
ment of affordable universal access.” Id. at 320. Un-
dertaking a Chevron analysis, we asked “whether 
Congress has spoken directly on the precise question 
at issue,” and then turned to whether the FCC’s inter-
pretation of § 254 was based upon a permissible con-
struction. Id. at 320-21. Notably, we did not evaluate 
the constitutionality of Congress’s delegation there, 
but considered whether the Order’s price cap violated 
the Act’s principles of ensuring “just, reasonable, and 
affordable rates” of universal service. Id. at 321 (quot-
ing 47 U.S.C. § 254(b)(1), (i)). Given the full scope of 
our prior interpretation of § 254(b), Petitioners’ over-
reliance on these unrelated considerations to carry the 
day in a nondelegation doctrine inquiry is unfounded. 

Section 254’s other provisions provide further 
checks on the FCC’s discretion. Section 254(c) limits 
the FCC in determining which telecommunications 
services will receive support from the USF. In § 
254(c)(1), Congress specifically ordered the FCC to re-
vise its definition of supported services only to account 
for “advances in telecommunications and information 
technologies and services.” Some have said that § 
254(c) does not limit the FCC’s discretion to raise 
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revenue because it only addresses the spending of 
USF money. However, that contention neglects the di-
rect link between the collection of universal service 
contributions and the disbursement of USF money. 
Section 254(d) requires “telecommunications car-
rier[s] that provide[] interstate telecommunications 
services” to “contribute, on an equitable and nondis-
criminatory basis” to the “mechanisms established by 
the [FCC] to preserve and advance universal service.” 
Id. § 254(d).2 As the FCC points out, the less money 
the telecommunications carriers require to effectively 
provide universal service results in “less revenue the 
FCC must raise to finance those mechanisms.” 

With respect to dispersing any money from the 
USF, the FCC is restricted to dispersing credits to 
statutorily designated eligible telecommunications 
carriers that provide support for universal services. 
Id. § 254(e); see TOPUC I, 183 F.3d at 412 (“The term 
‘sufficient’ appears in § 254(e), and the plain language 
of § 254(e) makes sufficiency of universal service sup-
port a direct statutory command rather than a state-
ment of one of several principles.” (emphasis added)). 
On more than one occasion, we have held that § 254(e) 
“requires that universal service support be ‘explicit 
and sufficient.’” Alenco, 201 F.3d at 614 (emphasis 
added). As a practical matter, it is worth noting that 
USF program disbursements have “remained 

 
2 As I explain in Part III, infra, that telecommunications 
carriers typically pass through the cost of their quarterly 
contributions in the form of line-item charges on consum-
ers’ bills on their own volition is irrelevant to our constitu-
tional analysis. Cf. J.W. Hampton, 276 U.S. at 406 (describ-
ing that Congress’s delegations must be analyzed for the 
specificity and extent of vestment of discretion yielded to 
the appropriate co-ordinate branch of government). 
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relatively stable over the past decade” and even de-
creased from 2012 to 2020. FCC, FCC 22-67, REPORT 
ON THE FUTURE OF THE UNIVERSAL SERVICE FUND 
10084-85, ¶ 92 (Aug. 15, 2022) (“Report to Congress”). 
This fact flatly contradicts Petitioners’ assertions that 
the FCC has acted from a position “that it has a free 
hand to overcharge” for universal service. Thus, I 
would deny the petition for review because § 254 sat-
isfies the intelligible principle test as articulated by 
the Supreme Court. 

b. Section 254’s Context, Purpose, and History 

In Gundy, the Court stated that the intelligible 
principle analysis requires examination of “[t]he [stat-
ute’s] text, considered alongside its context, purpose, 
and history.” 588 U.S. at 136. Congress’s consistent 
intention to preserve and advance universal service 
for nearly a century,3 combined with § 254’s articu-
lated purpose provide further evidence of the exist-
ence of an intelligible principle. Consumers’ Rsch., 67 
F.4th at 790-95; see Am. Power, 329 U.S. at 104; 
TOPUC I, 183 F.3d at 405-06. The majority’s disagree-
ment with Congress’s policy choices, Maj. Op. at 26, 
does not transform the USF into a constitutional or 
statutory violation. See Consumers’ Rsch., 63 F.4th at 
449 n.4. As the panel held, § 254 does not leave the 
FCC with “no guidance whatsoever,” id. at 448-49, 

 
3 Congress passed the FCC’s organic statute in 1934 and 
modernized the agency’s regulatory role in passing the Tel-
ecommunications Act of 1994 “to make available, so far as 
possible, to all the people of the United States, without dis-
crimination on the basis of race, color, religion, national 
origin, or sex, a rapid, efficient, Nation-wide, and world-
wide wire and radio communication service with adequate 
facilities at reasonable charges.” 47 U.S.C. § 151. 
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and more befittingly, it accords with the statute’s pur-
pose, and “Congress’s history of pursuing universal 
service” to clearly enunciate an intelligible principle 
that sufficiently cabins the FCC’s discretion. See Con-
sumers’ Rsch., 67 F.4th at 795; Gundy, 588 U.S. at 
135-36. In sum, I would hold that the context, purpose, 
and history surrounding § 254 evinces a clear intelli-
gible principle delimiting agency discretion. 

II. THE PRIVATE NONDELEGATION DOCTRINE 

An agency may obtain the assistance of private 
parties in implementing its mandate under federal 
law so long as those private parties are subordinate to 
the agency and subject to the agency’s “surveillance” 
and guidance. Adkins, 310 U.S. at 388, 399; see also 
Boerschig v. Trans-Pecos Pipeline, LLC, 872 F.3d 701, 
708 (5th Cir. 2017) (noting same). Petitioners and the 
majority assert however, that the FCC “reflexively 
rubberstamps” USAC’s proposals to determine the 
contribution rates charged to telecommunications car-
riers. They further posit that USAC maintains final 
decision-making power because “the FCC has never 
reversed USAC’s projections of demand.” Neither of 
these arguments is supported by the statute or appli-
cable regulations nor do they consider well-estab-
lished principles of administrative law. As described 
below, these arguments follow from misstatements of 
record facts. 

The FCC determines a quarterly contribution fac-
tor “based on the ratio of total projected quarterly ex-
penses of the universal service support mechanisms to 
the total end-user interstate and international tele-
communications revenues.” 47 C.F.R. § 54.709(a)(2). 
Sixty days in advance of this determination, USAC 
submits its “projections of demand”—the projected 
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expenses to ensure the operation of the USF pro-
grams—to the FCC. Id. § 54.709(a)(3). These projec-
tions of demand for USF support are subject to the 
FCC’s imposed caps. See, e.g., Interim Cap Order, 23 
FCC Rcd. 8834 (2008) (adopting caps on disburse-
ments of USF contributions that eligible telecommu-
nications carriers may receive to “rein in the explosive 
growth in high-cost universal service support dis-
bursements”). Considering the FCC’s limitations on 
USAC’s proposed “projections of demand,” USAC com-
piles the total revenues and expenses of the contrib-
uting carriers based on their Reporting Worksheets. 
47 C.F.R. § 54.709(a)(2). These worksheets, created by 
the FCC, id. § 54.711, must be submitted for review at 
least thirty days before the start of the quarter. Id. § 
54.709(a)(2). USAC then calculates the contribution 
factor from the Reporting Worksheets and then the ra-
tio is publicly noticed and made available on the FCC’s 
website. See id. § 54.709(a)(3). The FCC then may ap-
prove the projections or administrative expense esti-
mates or exercise its “right to set projections of de-
mand and administrative expenses.” Id. Where the 
FCC does not act within fourteen days of the release 
of the projections of demand, then the projections and 
contributions are deemed approved by the FCC. Id. 

The USF and its programs receive funding only af-
ter the execution of a detailed, multistep process de-
vised by the FCC. Petitioners and the majority assert 
that this framework is evidence that the FCC merely 
sits on its hands while USAC drives the boat in deter-
mining how much is raised. This ignores the estab-
lished principle that “an agency exercises its policy-
making discretion with equal force when it makes pol-
icy by either ‘decid[ing] to act’ or ‘decid[ing] not to 
act.’” Consumers’ Rsch., 67 F.4th at 796 (quoting 
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Oklahoma v. United States, 62 F.4th 221, 230 (6th Cir. 
2023)). Significantly, the structural relationship be-
tween the agency and the private party is the focus of 
the private nondelegation doctrine inquiry. See Texas 
v. Rettig, 987 F.3d 518, 531 (5th Cir. 2021). A closer 
look at the relationship here leads to the conclusion 
that the FCC has not ceded control of the USF to 
USAC. 

USAC is fully subordinate to the FCC as its func-
tions are strictly ministerial. See Consumers’ Rsch., 63 
F.4th at 451-52. Here is a short list of what USAC can 
do. USAC is tasked with “billing contributors, collect-
ing contributions to the universal service support 
mechanisms, and disbursing universal service sup-
port funds.” 47 C.F.R. § 54.702(b). It collects infor-
mation and facts from the contributing telecommuni-
cations companies and tabulates the companies’ con-
tribution factors based on that information and the 
formulas that the FCC furnishes for USAC to apply. 
See, e.g., 47 C.F.R. §§ 54.1304(b) (establishing formula 
to calculate safety net additive support), 54.901(a) (ex-
plaining Connect America Fund Broadband Loop Sup-
port), 54.303(a)(1) (setting formula to determine total 
eligible operating expenses), 54.702(n). USAC contri-
bution determinations are mere proposals subject to 
government approval. See Consumers’ Rsch., 88 F.4th 
at 927. As the Court held in Adkins, a private entity’s 
participation in ministerial functions under the 
agency “pervasive surveillance and authority” does 
not violate the Constitution. 310 U.S. at 388. Here, all 
of this is done under the FCC’s watch and is conducted 
only with the FCC’s approval. See Universal Service 
Contribution Methodology, 34 FCC Rcd. 4143, 4144-45 
(2019) (citing Connect America Fund, 26 FCC Rcd. 
17663, 17847 (2011)) (directing USAC to make specific 
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contribution collections “regardless of the projected 
quarterly demand” calculated from the FCC-supplied 
formulas). 

With respect to the FCC’s control over USAC, the 
list of what USAC cannot do is instructive. USAC can-
not make policy. 47 C.F.R § 54.702(c). It cannot inter-
pret unclear provisions or rules. Id. It cannot unilat-
erally give its proposals the force of law. 47 C.F.R. 
§ 54.709(a)(2). The very agency action addressed in 
the instant petition for review is the FCC’s “Proposed 
First Quarter 2022 Universal Service Contribution 
Factor.” Consequently, it is inaccurate to state that 
USAC definitively determines how much money the 
USF will collect each quarter. See 47 C.F.R. § 
54.709(a)(3). The FCC is not bound by USAC’s projec-
tions. Id. USAC acts no differently than an advisor or 
policy aide that proposes regulations subject to gov-
ernment approval. See Adkins, 310 U.S. at 388. Upon 
receiving USAC’s proposals, the FCC issues a Public 
Notice, publishing the proposed contribution factor 
and soliciting public comment. 47 C.F.R. § 
54.709(a)(3). 

What occurs after the FCC approves the quarterly 
contribution factor further supports the notion that 
USAC is fully subservient to the FCC. The FCC main-
tains supervision and review over USAC proposals 
well after it issues the approved quarterly contribu-
tion factor.4 Any party that is aggrieved by a 

 
4 Hospitals in rural areas and libraries and schools can ap-
ply for discounted telecommunications services under the 
E-Rate program. 47 U.S.C. § 254(h)(1)(A)-(B). The hospi-
tals, schools, and libraries must post their applications on 
USAC’s website, undergo a technology assessment, and 
comply with strenuous bidding requirements as outlined 
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ministerial act of USAC—typically the issuance of an 
invoice to collect contributions—may seek review from 
the FCC. 47 C.F.R. § 54.719(b); Universal Serv. Con-
tribution Methodology, 31 FCC Rcd. 13220 (2016) 
(holding that USAC overcharged Cisco WebEx 
through an improper revenue calculation). The FCC 
quite routinely adjusts USAC proposals that deny dis-
count rate status to public libraries and schools. See, 
e.g., Streamlined Resol. of Requests Related to Actions 
by the Universal Serv. Admin. Co., 37 FCC Rcd. 5442 
(2022); Alpaugh Unified Sch. Dist., 22 FCC Rcd. 6035, 
6036-37 (2007) (remanding USAC proposals that re-
duced or denied discounted rates to public libraries 
and schools for further fact finding). USAC is not 
charged with reviewing applications to receive subsi-
dized universal service from qualified hospitals, li-
braries, low-income consumers, rural consumers, and 
schools. The FCC fulfills that role. See 47 U.S.C. § 
254(h)(1)(A)-(B). We could continue to illustrate the 
other places in § 254 and the Code of Federal Regula-
tions that demonstrate that the FCC is in the driver’s 
seat. But, all of this shows that the FCC maintains 
complete control over USAC and holds final decision-
making authority regarding the USF and its 

 
by the FCC. See Bishop Perry Middle Sch. New Orleans, 21 
FCC Rcd. 5316, 5317-18 (2006) (listing the requirements 
for the E-Rate program as set out by Congress in § 254(h) 
and the FCC in 47 C.F.R. §§ 54.504, 54.511(a)). Where a 
party fails to comply with the statutory and regulatory re-
quirements necessary to obtain the discount, it may seek 
review with the FCC. See generally id. Notably, the FCC 
issues the final orders that analyze the requests and either 
grants them outright, remands them to USAC for further 
fact-finding, or denies them. See id. at 5327-28 (ordering 
clauses). 
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programs. 

A comparison to a recent case where we held that 
a violation of the private nondelegation doctrine oc-
curred further underscores this point. Take our recent 
decision in National Horsemen’s Benevolent & Protec-
tive Ass’n v. Black, 53 F.4th 869 (5th Cir. 2022). There, 
this court was confronted with Congress’s delegation 
of rulemaking authority to a private entity, the 
Horseracing Integrity and Safety Authority (the “Au-
thority”). Id. at 872. The statute at issue “national-
ize[d] the governance of the thoroughbred horseracing 
industry,” placing substantial unchecked rulemaking 
power in the Authority’s hands. Id. at 872. The statute 
ordered the Authority—and not the Federal Trade 
Commission (“FTC”)—to establish anti-doping, medi-
cation, and racetrack safety programs and a scheme of 
sanctions, among many other rules carrying the force 
of law. Id. at 882-83. The FTC was then required by 
statute to affirm the Authority’s proposed regulations 
if deemed consistent with the statute. Id. at 884-85. 
This essentially placed the FTC and the Authority on 
the same ground with respect to enacting rules regu-
lating the horseracing industry that carried the force 
of law. See id. at 883. Specifically, we stated that “[a]n 
agency does not have meaningful oversight if it does 
not write the rules, cannot change them, and cannot 
second-guess their substance.” Id. at 872. 

That is not the case here. Unlike the FTC in Na-
tional Horsemen’s, the FCC sets the rules and policy 
determinations under which USAC operates and re-
tains final approval and review of USAC’s proposals. 
See Consumers’ Rsch., 63 F.4th at 451; Consumers’ 
Rsch., 67 F.4th at 796-97; Consumers’ Rsch., 88 F.4th 
at 927-28. “Contributions to [universal service] 
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mechanisms . . . shall be based on contributors’ pro-
jected collected end-user telecommunications reve-
nues, and on a contribution factor determined quar-
terly by the [FCC].” 47 C.F.R. § 54.709(a) (emphasis 
added). This case differs from instances where courts 
have analyzed whether an agency was statutorily au-
thorized to rely on a private entity for matters that 
exceeded ministerial tasks. See Sierra Club v. Lynn, 
502 F.2d 43 (5th Cir. 1974). As an initial matter, those 
cases are inapt comparisons because USAC serves 
solely ministerial functions. And the majority can 
point to no binding jurisprudence requiring Congress 
to specifically designate a private entity to aid an 
agency to avoid a constitutional violation. 

Put another way, this court is confronted with a 
classic case where an agency enlists a private entity 
to assist with ministerial support in the form of fee 
calculation and collection. See, e.g., Adkins, 310 U.S. 
at 399 (holding a private subdelegation of ministerial 
or fact collecting functions is valid); Oklahoma, 62 
F.4th at 229 (“Private entities may serve as advisors 
that propose regulations. And they may undertake 
ministerial functions, such as fee collection.” (internal 
citations omitted)). Furthermore, the private entity 
holds not even a modicum of final decision-making 
power. Regrettably, the majority has adopted Peti-
tioners’ exaggerated conception of USAC’s role and 
discretion to create a private nondelegation doctrine 
violation where none exists. To the contrary, I would 
hold, as the panel did, that there is no private-non-
delegation doctrine violation. 

III. EXAMINING REVENUE-RAISING DELEGATIONS 

I conclude with a point of clarification regarding 
USF contributions in the instant regulatory scheme. 
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Section 254 establishes a system of fees, not taxes. It 
refers to these sums as contributions—a fee for tele-
communications providers to pay as a cost of doing 
business. However, whether the contributions are a 
fee has no bearing on the nondelegation doctrine anal-
ysis because delegations of the taxing power are not 
subject to stricter scrutiny. See Skinner, 490 U.S. at 
222. The majority’s holding presents an unnecessary 
narrowing—or perhaps even elimination—of the dis-
tinction of pass-through fees and taxes and drastically 
breaks with our prior precedent to proclaim that the 
instant case involves a delegation of the power to tax. 

a. The Difference Between Pass-Through Fees 
and Taxes 

The Supreme Court has long differentiated taxes 
from fees or other efforts to generate revenue. See, e.g., 
Twin City Nat’l Bank of New Brighton v. Nebecker, 
167 U.S. 196, 202 (1897); United States v. Munoz-Flo-
res, 495 U.S. 385, 398 (1990). In National Cable Tele-
vision Ass’n v. United States, 415 U.S. 336, 340-41 
(1974), the Court distinguished fees as costs incurred 
“incident to a voluntary act,” that “bestow[] a benefit 
on the applicant, not shared by other members of so-
ciety.” Id. Even in cases requiring “heightened scru-
tiny,” we have similarly analyzed costs assessed to en-
tities engaged in the course of business by legislative 
bodies and divined our own analysis for whether costs 
are fees or taxes. See Neinast v. Texas, 217 F.3d 275, 
278 (5th Cir. 2000). An examination of both the law of 
this circuit and the Court’s cases addressing this im-
portant distinction reveals that the majority’s analy-
sis distinguishing taxes and fees invites future line-
drawing that will prove to be unworkable. 
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i. Analyzing this Distinction under Circuit 
Precedent 

The majority errs by misapplying its standard to 
determine what constitutes a tax to the USF contribu-
tions at issue. The majority erases the established dis-
tinctions between fees, which do not implicate the 
Taxing Clause, and taxes. See Nat’l Cable, 415 U.S. at 
340-41. I cannot condone the patent overriding of es-
tablished precedent from this court and our sister cir-
cuits that have long held that USF contributions are 
fees without substantial consideration of those deter-
minations. 

In TOPUC I, we considered a constitutional chal-
lenge from several wireless telecommunications com-
panies asserting that the USF contribution scheme vi-
olated the Origination Clause. 183 F.3d at 426. There, 
the petitioning companies specifically argued that the 
constitutional violation flowed from the FCC’s re-
quirement that paging carriers make contributions to 
the USF. Id. at 426-27. The panel rejected this chal-
lenge, noting that the Court has made clear that “a 
statute [] creat[ing] a particular governmental pro-
gram and [] rais[ing] revenue to support that program 
. . . is not a ‘Bil[l] for raising Revenue’ within the 
meaning of the Origination Clause.” 183 F.3d at 426-
27 (quoting Munoz-Flores, 495 U.S. at 398). As to the 
waived Tax Clause argument, the panel explained in 
dicta that “[e]ven if [the petitioner]’s Taxing Clause 
argument were properly before us, we find no basis for 
reversal” because “the universal service contribution 
qualifies as a fee because it is a payment in support of 
a service (managing and regulating the public tele-
communications network) that confers special bene-
fits on the [telecommunications carrier] payees.” 
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TOPUC I, 183 F.3d at 427 n.52 (first citing Nat’l Ca-
ble, 415 U.S. at 340; and then citing Rural Tele. Coa-
lition v. FCC, 838 F.2d 1307, 1314 (D.C. Cir. 1988) 
(holding universal service contributions as a fee sup-
porting allocations between interstate and intrastate 
jurisdictions)). 

Even though the Taxing Clause and Origination 
Clause analyses differ, they require consideration of 
essentially the same factors—namely, “whether the 
revenues are used to primarily defray the expenses of 
regulating the act” or whether “the revenues gener-
ated from the assessment are for general revenues or 
for a particular program.” Id. at 427 n.51. Nearly fif-
teen years after TOPUC I, the D.C. Circuit rejected 
the same arguments presented under the Tax Clause 
in Rural Cellular Ass’n v. FCC, 685 F.3d 1083, 1089-
90 (D.C. Cir. 2012). It held that § 254 could not rea-
sonably be “interpreted” as “an unconstitutional dele-
gation of Congress’s authority under the Taxing 
Clause . . . because the assessment of contributions 
from carriers is not a tax.” 685 F.3d at 1091. The en 
banc court should have reached this same determina-
tion here, as this dicta from TOPUC I applies in equal 
force. 

The conclusion that USF contributions are valid 
fees and not impermissible taxes follows even under 
heightened scrutiny borrowed from different constitu-
tional and statutory frameworks. See discussion infra 
Part II.a-b, pp. 20-23. For instance, in Texas Enter-
tainment Ass’n, Inc. v. Hegar, 10 F.4th 495 (5th Cir. 
2021), we set out the governing factors to determine 
whether an assessed contribution is a fee or a tax for 
the purposes of the Tax Injunction Act (“TJA”). Under 
the TJA, we have favored a “broad construction of 
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‘tax’” out of respect of preventing delays in reviewing 
challenges to revenue raising efforts of state and local 
governments. See Home Builders Ass’n of Miss. v. City 
of Madison, 143 F.3d 1006, 1011 (5th Cir. 1998). De-
spite the differences in the analysis presented in the 
TJA and taxing power inquiries, any distinction does 
not impact the fact that USF contributions are not 
taxes under either test. 

The Hegar panel stated that a fee: “is imposed (1) 
by an agency, not the legislature; (2) upon those it reg-
ulates, not the community as a whole; and (3) for the 
purposes of defraying regulatory costs, not simply for 
general revenue-raising purposes.” Id. at 505-06 
(quoting Neinast, 217 F.3d at 278). We considered 
whether the Texas legislature’s enactment of a “sex-
ually oriented business” fee was a fee or a tax. Id. at 
502, 505-06. We noted that while the cost assessed to 
each “sexually oriented business” was imposed by the 
legislature, the text made clear that the cost was im-
posed only on “sexually oriented businesses” to fi-
nance a program for the prevention of sexual assault 
in that industry. Id. at 506. Ultimately, we concluded 
that a charge by a legislative body is a fee, and not a 
tax, where the charge is levied against a specific in-
dustry sector, serves a regulatory purpose, and raises 
funds for a specific regulatory program. Id. at 506-07.  

All of the same factors are present here. In § 254, 
Congress set out that a charge must be collected from 
“[e]very telecommunications carrier that provides in-
terstate telecommunications services.” 47 U.S.C. 
§ 254(d) (emphasis added). The contributions collected 
from telecommunications carriers are directed to a 
specific fund and “not general revenue.” See Hegar, 10 
F.4th at 506-07. In fact, § 254(e) provides that these 
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funds are not universally distributed but paid only to 
eligible telecommunications carriers that provide uni-
versal service. USF contributions are imposed upon a 
specific industry—telecommunications carriers—and 
not the general public. See id.; see also TOPUC I, 183 
F.3d at 427-28 (holding that all telecommunications 
carriers—including those that are exempt from con-
tributing—are the beneficiaries of the program receiv-
ing the primary benefit in the form of the expansion of 
universal service). The best support for this lies in the 
plain language of § 254(b)(4), (d). 

But one need not rely solely on Congress’s word as 
expressed in § 254. A look at the USF contribution sys-
tem in practice confirms who the true payors are. The 
class of entities that Congress orders to contribute—
those that are compelled by congressional act to actu-
ally pay this fee—are the telecommunications provid-
ers themselves. A close review of the list of entities 
that must contribute, reproduced on USAC’s website, 
includes landline providers, prepaid calling card pro-
viders, coaxial cable providers, telex companies, and 
other types of telecommunications service providers.5 
Conspicuously absent from § 254, this list, or from any 
material or orders of Congress or the FCC is any list-
ing of the American populace as contributors. Thus, 
the majority errs in categorizing the class of contribu-
tors as “American telecommunications consumers 
who see USF charges on their phone bills each 
month.” Maj. Op. at 15. Whether or not the telecom-
munications carriers pass through that cost to con-
sumers in the form of a line-item on their bills is 

 
5 See 47 U.S.C. § 254(d); Univ. Serv. Admin. Co., Who Must 
Contribute, https://www.usac.org/service-providers/con-
tributing-to-the-usf/who-must-contribute/ (last visited 
May 24, 2024). 

http://www.usac.org/service-providers/contributing-to-the-usf/who-must-contribute/
http://www.usac.org/service-providers/contributing-to-the-usf/who-must-contribute/
http://www.usac.org/service-providers/contributing-to-the-usf/who-must-contribute/
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irrelevant to our analysis because we are concerned 
with the constitutionality of Congress’s action, not the 
action of independent third parties that choose to pass 
costs along to their customers. This degree of separa-
tion between the governmental act and the consum-
ers’ payments should end the inquiry. 

But if we continue, it becomes even clearer that 
there is complete overlap between the class of USF 
contributors are the payors and the beneficiaries. The 
general public then receives an ancillary benefit in the 
form of more affordable, standardized service. How-
ever, the telecommunications carriers receive the pri-
mary benefit in the forms of both direct dispersals of 
USF money and positive network economic effects 
that result from the proliferation of universal service. 
See 47 U.S.C. § 254(e); TOPUC I, 183 F.3d at 427-28 
& n.52; Rural Cellular Ass’n, 685 F.3d at 1091-92; see 
also Mark A. Lemley & David McGowan, Legal Impli-
cations of Network Economic Effects, 86 CALIF. L. REV. 
479, 551 (1998). As we said in TOPUC I, “universal 
service contributions are part of a particular program 
supporting the expansion of, and increased access to, 
the public institutional telecommunications network. 
. . . Each [] carrier directly benefits from a larger and 
larger network and, with that in mind, Congress de-
signed the universal service scheme to exact pay-
ments from those companies benefiting from the pro-
vision of universal service.” 183 F.3d at 427-28 (em-
phasis added). 

In Rural Cellular, the D.C. Circuit reached the ex-
act same conclusion regarding enhanced access to 
broadband services. 685 F.3d at 1091-92. It held that 
as telecommunications providers advance universal 
service “they will benefit from the increased utility of 
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the [basic] Internet [and cell services] that come[] with 
a greater number of users having enhanced access to” 
those services. Id. at 1090-91. It concluded that the 
FCC “collected these [universal service] contributions 
to support the expansion of universal service and no 
other use was ever contemplated.” Id. at 1091. 

The majority makes much ado of the benefit that 
the general public and the rural area consumers, 
schools, hospitals, and public libraries receive from 
USF programs. Maj. Op. at 15 (“There is no overlap at 
all between the class of USF beneficiaries (recipients 
of subsidized telecommunications services) and the 
class of USF contributors.”). But, the majority mis-
takes the recipients of an ancillary benefit derived 
from the exaction of a fee with the payor that primar-
ily benefits from the fees exacted for the purposes of 
funding regulatory efforts. Curiously, the majority 
cites Trafigura Trading LLC v. United States, for the 
proposition that a common fee arises “in the context of 
‘value-for-value transaction[s].’” 29 F.4th 286, 289 
(5th Cir. 2022) (quoting Erik M. Jensen, The Export 
Clause, 6 FLA. TAX REV. 1, 8 (2003)). 

Its reliance on Trafigura is misplaced. The major-
ity omits that we reviewed that case under the Export 
Clause of the Constitution, which requires “apply[ing] 
‘heightened scrutiny’ . . . [to] strictly enforce the Ex-
port’s Clause ban on taxes by ‘guard[ing] against . . . 
the imposition of a [tax] under the pretext of fixing a 
fee.’” Id. at 282 (citation omitted). Looking at the prec-
edent set forth by this court and our sister circuits, it 
should be apparent that USF contributions are fees. 
TOPUC I, 183 F.3d at 427-28 & n.52; Rural Cellular, 
685 F.3d at 1091-92. Nonetheless, some remain un-
moved to apply our established precedent and venture 
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into crafting new formulations to analyze whether a 
certain charge is a fee or not. Once again, noting our 
role not to directly contravene Supreme Court juris-
prudence, I would hold that § 254 does not implicate 
the taxing power. 

b. At Every Level of Scrutiny, USF Contribu-
tions are Fees 

The majority’s framing of the fee inquiry miscon-
strues language from the Court’s decision in National 
Cable and numerous persuasive authorities to reach 
its result. It describes fees as costs: (1) “incurred ‘inci-
dent to a voluntary act’”; (2) “imposed by an adminis-
trative agency upon only those persons, or entities, 
subject to its regulation for regulatory purposes”; and 
(3) revenues the government raises to supply a benefit 
that inures to the persons or entities paying them ra-
ther than to the public generally. See Maj. Op. at 14. 

USF contributions have nearly all of these charac-
teristics. First, they are incurred by telecommunica-
tions carriers incident to the voluntary act of doing 
business. In National Cable, the Court categorized 
charges incurred as a result of a request to obtain a 
state license to practice law or medicine, or to run a 
broadcast station, as fees because they were incident 
to “a voluntary act.” See 415 U.S. at 340-41. Thus, tel-
ecommunications providers’ willing choice to engage 
in the industry, like the cost paid for professional li-
censure, fits within the Court’s formulation of costs in-
curred incident to a voluntary act. Second, USF con-
tributions are imposed by the legislature on telecom-
munications providers, and not society at large for the 
purposes of maintaining a system of universal service 
that they benefit from. See 47 U.S.C. § 254(d), (e) (im-
posing the contribution on telecommunications 



112a  

carriers for the benefit of qualified telecommunica-
tions carriers). In this case, the majority can point to 
nowhere in § 254 or the Code of Federal Regulations 
where Congress, the FCC, or even USAC order or di-
rect telecommunications providers to pass along the 
cost to their customers. At most, the majority points 
to a regulation enacted by the FCC that merely notes 
that is not unlawful for carriers to pass on the costs to 
consumers. Maj. Op. at 15 (citing 47 C.F.R. § 
54.712(a)). That simply is not sufficient for our consti-
tutional analysis that examines Congress’s action and 
scrutinizes what it has set out in delegating authority. 
Cf. J.W. Hampton, 276 U.S. at 406 (analyzing what 
Congress “may do in seeking assistance from another 
branch” through the delegation of authority). 

The majority cites Valero Terrestrial Corp. v. Caf-
frey, 205 F.3d 130, 134 (4th Cir. 2000), for the propo-
sition that the fact that carriers pass along the cost of 
contributions to consumers makes it “reminiscent of a 
‘classic tax’” with obligations shared by the population 
at large. Maj. Op. at 15. As mentioned above, this de-
termination relies on the baked-in assumption that 
Congress or the FCC has imposed the cost on consum-
ers. Again, this simply is not supported by the plain 
language of the statute. Section 254(d) specifically 
provides that “[e]very telecommunications carrier that 
provides interstate telecommunications services” 
must make contributions. 47 U.S.C. § 254(d). Costs in-
curred by entities and passed down to consumers 
through the entities’ independent business judgment 
are not taxes.6  

 
6 See, e.g., Edye v. Robertson, 112 U.S. 580, 595 (1884) 
(holding that a per-head charge imposed on ship owners 
that brought immigrants to American was a processing fee 



113a  

In my view, a strained interpretation of our appli-
cable law and liberties taken to broadly expand the 
definition of a tax using distinguishable authorities 
should not stand. But regardless of the outcome of this 
analysis, the Court has made clear that whether a rev-
enue-raising delegation implicates the taxing power is 
irrelevant to a nondelegation doctrine challenge. See 
Skinner, 490 U.S. at 223. I remain unpersuaded that 
we should create a sharp split with our precedent con-
cluding that USF contributions are fees, along with 
our sisters circuits’ same conclusions. Nor do I support 
our departure from the sound reasoning of the Court 
that any distinction of a charge as a fee or tax is of 
little relevance as it pertains to the nondelegation doc-
trine analysis. 

IV. CONCLUSION 

In sum, § 254 represents Congress’s effort to “ob-
tain[] the assistance of its coordinate Branches”7 in an 
extensive and vastly changing subject matter area. In 
so doing, Congress has provided the FCC with an in-
telligible principle that sufficiently delimits the FCC’s 
discretion based on the established universal service 
principles. Petitioners’ argument that this revenue-
raising delegation is subject to a higher standard of 
scrutiny has been consistently rejected by the Su-
preme Court. Because I am not persuaded that we 
should deviate from Supreme Court precedent, devi-
ate from our precedent, and create a split with the 

 
or mitigation charge, and not a tax); Hugh D. Spitzer, 
Taxes vs. Fees: A Curious Confusion, 38 GONZ. L. REV. 335, 
337-50, 364-65 (2002) (detailing differences between taxes 
and different types of user charges, commodities charges, 
and the like). 
7 Mistretta, 488 U.S. at 372. 
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Sixth, Eleventh, and D.C. Circuits by departing from 
the solid reasoning offered in their denials of those 
nondelegation doctrine challenges, I would affirm our 
original holding that § 254 satisfies the intelligible 
principle test and that no constitutional violation 
arises from the FCC’s subdelegation of ministerial 
tasks to USAC. 
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STEPHEN A. HIGGINSON, Circuit Judge, joined by Stew-
art, SOUTHWICK, GRAVES, and DOUGLAS, Circuit 
Judges, dissenting: 

The majority finds neither an unconstitutional del-
egation of legislative power nor an unconstitutional 
exercise of government power by a private entity. Su-
preme Court precedent dictates these answers, which 
is why every other circuit to consider these questions 
stopped there and the Supreme Court denied petitions 
for review of those decisions. Consumers’ Rsch. v. 
FCC, No. 23-456, 2024 WL 2883753 (U.S. June 10, 
2024) (Mem.); Consumers’ Rsch. v. FCC, No. 23-743, 
2024 WL 2883755 (U.S. June 10, 2024) (Mem.). 

But our court does not stop there, going beyond 
even petitioners’ arguments to adopt a novel theory 
that it is “the combination” of these two non-violations 
that “violates the Legislative Vesting Clause in Article 
I, § 1.” Maj. Op. at 55. That is, according to the major-
ity, when Congress provides an intelligible principle 
to channel agency discretion (constitutional) and a 
private entity performs calculations under the 
agency’s supervision (also constitutional), it be-
comes—pursuant to an undefined, unannounced, and 
unprecedented test— unconstitutional. Make no mis-
take, there is nothing narrow about this ruling. This 
decision invites lower courts to leapfrog the Supreme 
Court; creates a split with all other circuits to have 
considered the issue; ignores statutory criteria and 
regulations; and upends the political branches’ dec-
ades-long engagement with each other, industry, and 
consumers to address the technology divide. 

I. 

The majority argues that the “combination” theory 
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on which its holding rests is nothing new. But the Su-
preme Court has considered cases that, like this one, 
involved challenges on the grounds that there was 
both an unconstitutional delegation of legislative 
power and an unconstitutional delegation of govern-
ment power to a private entity, yet the Court never 
instructed, as the majority does now, that a different 
standard applies. See, e.g., Carter v. Carter Coal Co., 
298 U.S. 238, 311 (1936); Currin v. Wallace, 306 U.S. 
1, 15-16 (1939); Sunshine Anthracite Coal Co. v. Ad-
kins, 310 U.S. 381, 399 (1940). 

In Sunshine Anthracite, for example, challengers 
argued that there was both an impermissible delega-
tion of legislative power to an executive commission 
and an impermissible delegation of government power 
to a private entity because that commission relied on 
private actors. 310 U.S. at 397-99. The Supreme Court 
rejected the legislative delegation challenge after con-
cluding that “in the hands of experts the criteria 
which Congress ha[d] supplied [we]re wholly ade-
quate for carrying out the general policy and purpose 
of the Act.” Id. at 398. It then rejected the private del-
egation challenge after concluding that the private ac-
tors “function subordinately to the Commission,” 
which had “authority and surveillance” over them. Id. 
at 399. It ended its analysis of both delegation chal-
lenges there. If the majority were correct that a differ-
ent standard applies, the Supreme Court would have 
instead asked whether, despite constituting neither a 
delegation of legislative power nor a delegation of gov-
ernment power to a private entity, there was still a 
constitutional problem. It did not. The majority at-
tempts to distinguish on the ground that the Supreme 
Court “found the Government had not delegated any 
legislative power to any private entity” and “[t]here 
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cannot be a combined public/private delegation with-
out a private delegation.” Maj. Op. at 68. But that is 
no answer. Indeed, it directly undermines the major-
ity’s conclusion because the majority also does not find 
a private delegation. Id. at 17 (explaining the court 
“need not definitively answer either delegation ques-
tion”). 

The majority points to presidential removal au-
thority precedent but ignores how the Supreme Court 
itself has characterized that precedent. In Seila Law 
LLC v. CFPB, a decade after Free Enterprise Fund, it 
explained that there were only two exceptions to the 
president’s otherwise “unrestricted removal power.” 
591 U.S. 197, 204 (2020). The CFPB’s structure fit into 
neither exception. Id. The Court declined to create a 
new one and, unlike the majority here, applied prece-
dent. Id. It was not, as the majority recasts it, a situ-
ation in which “[t]wo lines of precedent seemed to con-
verge to suggest the removal restriction at issue posed 
no constitutional problem” but “the combination” of 
features was unconstitutional. Maj. Op. at 56.1 And, 
as discussed above, the Supreme Court has considered 
this combination of features and, applying the legisla-
tive delegation and private delegation tests the major-
ity disregards, has found no constitutional defect. 

Even if the majority were correct that the presi-
dential removal authority cases now suggest that a 

 
1 In doing so, the majority quotes Justice Thomas’s sepa-
rate writing in which he disagreed with seven Justices that 
severing the removal provision cured the CFPB’s constitu-
tional defect. But that analysis, joined by only one other 
Justice, about when severance is a proper remedy has little 
purchase here in determining whether there has been a 
constitutional violation in the first place. 
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different standard could apply in this case, the Su-
preme Court has been clear that, where its precedent 
“has direct application in a case,” “the Court of Ap-
peals should follow the case which directly controls, 
leaving to [it] the prerogative of overruling its own de-
cisions.” Agostini v. Felton, 521 U.S. 203, 237 (1997) 
(quoting Rodriguez de Quijas v. Shearson/Am. Exp., 
Inc., 490 U.S. 477, 484 (1989)); see also Consumers’ 
Rsch. v. Consumer Prod. Safety Comm’n, 91 F.4th 342, 
352 (5th Cir. 2024) (“[O]ur role in the judicial archi-
tecture requires us only to map—not adjust—the bor-
ders” of Supreme Court precedent). The majority ig-
nores this repeated instruction. 

II. 

The majority cannot prevail under legislative del-
egation or private delegation precedent, and so it con-
cocts a theory to rewrite both. In doing so, it offers no 
test for determining when something that is neither 
an unconstitutional delegation of legislative power 
from Congress to an agency nor an unconstitutional 
delegation of government power to a private entity be-
comes unconstitutional, leaving the political branches 
powerless to govern. 

On the issue of legislative delegation, the majority 
acknowledges that “the Supreme Court’s nondelega-
tion ‘jurisprudence has been driven by a practical un-
derstanding that in our increasingly complex society, 
replete with ever changing and more technical prob-
lems, Congress simply cannot do its job absent an abil-
ity to delegate power under broad general directives.’” 
Maj. Op. at 29 (quoting Mistretta v. United States, 488 
U.S. 361, 372 (1989) (added emphasis omitted)). It 
then asserts, without explanation, that “Congress did 
not delegate because FCC has some superior technical 
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knowledge about the optimal amount of universal ser-
vice funding” as “[n]o such knowledge exists because 
determining the ideal size of a welfare program in-
volves policy judgments, not technical ones.” Id. at 30. 

But Congress designed a vital, nationwide pro-
gram in an area—telecommunications—where the 
only constant has been rapid change in both technol-
ogy and markets. This is exactly the type of “ever 
changing” and “technical problem[]” that the Supreme 
Court has held Congress can address with “broad gen-
eral directives” to expert agencies. Mistretta, 488 U.S. 
at 372. Congress chose not to freeze in place precise 
rates for different types of customers in different re-
gions nor to impose service technology standards that 
would almost immediately become obsolete. Instead, 
Congress made policy decisions about how those pre-
cise answers should be reached, and regularly revis-
ited, by the expert agency it had created. To determine 
which services to fund, FCC is required to account for 
which services “are essential to education, public 
health, or public safety”; “subscribed to by a substan-
tial majority of residential customers”; “being de-
ployed in public telecommunications networks by tel-
ecommunications carriers”; and “consistent with the 
public interest, convenience, and necessity.” 47 U.S.C. 
§ 254(c)(1). Congress provided additional principles to 
guide FCC. For example, Congress made the policy de-
cision that rural Americans should not be abandoned 
on the wrong side of the technology divide. Without 
the ability to predict what types of services urban 
Americans would have access to and what rates they 
would pay, Congress decided to require FCC to ensure 
that rural Americans have “access to telecommunica-
tions and information services” “reasonably compara-
ble to those services provided in urban areas and that 
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are available at rates that are reasonably comparable 
to rates charged for similar services in urban areas.” 
Id. § 254(b)(3). The majority offers Congress no guid-
ance on how it should address this rapidly evolving 
area, or any number of others, differently. 

The majority is mistaken to suggest that these are 
issues that have been withdrawn from congressional 
scrutiny—and attendant public debate—because Con-
gress has enlisted FCC’s expertise to address them. 
There have been congressional hearings, reports, pro-
posed bills, and engagement with FCC over every as-
pect of the Universal Service Fund (USF), ranging 
from revising the High Cost Program’s performance 
goals to expanding the list of eligible entities for the 
Rural Health Care Program to broadening the contri-
bution base for the USF. PATRICIA FIGLIOLA, CONG. 
RSCH. SERV., R47621, THE FUTURE OF THE UNIVERSAL 
SERVICE FUND AND RELATED BROADBAND PROGRAMS 
12-16 (2024) (“FUTURE OF THE UNIVERSAL SERVICE 
FUND”). The USF remains subject to extensive con-
gressional efforts to weigh competing policy priorities 
and interests, balancing concerns of different consum-
ers and industries. 

On private delegation, too, the majority ignores 
both precedent and facts. The Universal Service Ad-
ministrative Company (USAC), constrained by com-
prehensive regulations, “bill[s] contributors, collect[s] 
contributions to the universal service support mecha-
nisms, and disburs[es] universal service support 
funds.” 47 C.F.R. § 54.702(b). In performing these ad-
ministrative functions, USAC “may not make policy, 
interpret unclear provisions of the statute or rules, or 
interpret the intent of Congress.” Id. § 54.702(c). 

Yet, the majority asserts that FCC has “de facto if 
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not de jure” abdicated government power to USAC be-
cause FCC has rarely rejected the contribution factor 
that USAC calculates based on collected inputs. Maj. 
Op. at 7. But the relevant question is what the major-
ity discounts as only the “de jure” one: Whether FCC 
has the “authority” to do so. Sunshine Anthracite, 310 
U.S. at 399. And even the majority acknowledges that 
FCC does have that authority. See Maj. Op. at 6 
(“True, FCC ‘reserves the right to set projections of de-
mand and administrative expenses at amounts that 
[it] determines will serve the public interest.’ See 
47 C.F.R. § 54.709(a)(3).”). Certainly, any number of 
private entities that perform administrative roles at 
government direction and under government control 
would fail this rewritten test. See, e.g., What’s a MAC, 
CTR. FOR MEDICARE & MEDICAID SERVS., 
https://www.cms. gov/medicare/coding-billing/medi-
care-administrativecontractors-macs/whats-mac (last 
modified Mar. 13, 2024) (describing how Medicare Ad-
ministrative Contractors—private insurers—process 
claims, make and account for Medicare payouts, and 
establish local coverage determinations). 

Furthermore, as Judge Stewart explains, it is 
hardly surprising that FCC should approve USAC’s 
calculation of the contribution factor when it is en-
tirely the product of inputs that FCC regulates at 
every turn, from the detailed worksheets that FCC re-
quires telecommunications companies submit to cal-
culate projected revenue to the caps that FCC imposes 
on projected expenses. If anything, it is evidence of the 
efficacy of FCC’s “pervasive surveillance and author-
ity” exercised over USAC. Sunshine Anthracite, 310 
U.S. at 388. That authority is maintained through 
processes that allow parties disagreeing with USAC’s 
math to seek further FCC review, 47 C.F.R. § 

http://www.cms.gov/medicare/coding-billing/medicare-
http://www.cms.gov/medicare/coding-billing/medicare-
http://www.cms.gov/medicare/coding-billing/medicare-
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54.719(b), and audits to ensure “proper[] admin-
istrat[ion] [of] the universal service support mecha-
nisms to prevent fraud, waste, and abuse,” id. § 
54.717. That those audits reveal errors and waste is 
concerning but this has never been enough to declare 
a coequal political branch’s act unconstitutional. Nor 
does it convert USAC’s accounting role into a consti-
tutional violation.2  

Additionally, the majority overlooks the fact that 
the increasing contribution factor is not caused by the 
scope of USAC’s authority but is instead driven “in 
large part [by] a decline in the contributions revenue 
base, i.e., providers are reporting a declining share of 
telecommunications revenues and an increasing share 
of non-telecommunications revenues.” FUTURE OF THE 
UNIVERSAL SERVICE FUND at 9. Crucially, Congress 
has responded with a number of legislative proposals, 
from members of both parties, to potentially expand 
the revenue base by including broadband providers 
and online content and services providers. Id. at 9-10 
(citing Senator Markwayne Mullin’s Lowering Broad-
band Costs for Consumers Act, Senator Roger 
Wicker’s FAIR Contributions Act, and the Reforming 
Broadband Connectivity Act proposed by Senator 

 
2 The majority separately argues that Congress was re-
quired to expressly authorize USAC’s role under founding-
era agency law principles. But, even granting that this 
were historically accurate and the relevant question, the 
majority acknowledges that there was an “assum[ption] 
that ministerial tasks could be subdelegated,” and so this 
argument fails because, as discussed above, USAC per-
forms only ministerial tasks. Maj. Op. at 49 (citing GARY 
LAWSON & GUY SEIDMAN, “A GREAT POWER OF ATTORNEY”: 
UNDERSTANDING THE FIDUCIARY CONSTITUTION 115 
(2017)). 
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Amy Klobuchar and Representative Joe Neguse). Put 
differently, the body constitutionally tasked with ad-
dressing the policy problem the majority identifies is 
doing just that. 

As our unanimous panel and every other court to 
have considered these issues held, each challenge fails 
under binding Supreme Court legislative delegation 
and private delegation precedent. Yet the majority, in 
undermining both lines of precedent, offers no test for 
determining at what point something that is neither 
an unconstitutional delegation of legislative power 
nor an unconstitutional delegation of government 
power to a private entity still becomes, convergingly, 
unconstitutional. Congress, the Executive, and courts 
in our circuit are left only with the implication that 
the bar for what is an intelligible principle is raised—
by how much is unclear—when an agency enlists a 
private entity to perform accounting tasks. Con-
versely, tasks performed by private entities that have 
long been considered ministerial will be elevated—at 
what point, again, is unclear—to exercises of govern-
ment power when Congress legislates with otherwise 
permissibly intelligible principles that limit agency 
discretion. 

This convergence sleight of hand not only undoes 
Supreme Court precedent but also leaves the political 
branches powerless to address this perceived constitu-
tional deficiency, ignorant as to how to legislate and 
regulate in ways that will survive judicial review. 
Here, Article III nullifies a program that has served 
millions of Americans for over a quarter of a century, 
which Congress, FCC experts, industry, and consum-
ers revisit yearly in the face of changing technology 
and markets. Our court should not constitutionalize 
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policy disagreements nor, worse still, do so with an 
amorphous standard, not urged by petitioners and 
contrary to precedent, that leaves the coequal, politi-
cal branches without stability or clarity. In announc-
ing its new constitutional theory, our court creates a 
greater threat to the separation of powers than the 
one it purports to address. 

* * * 

For these reasons, and those stated by Judge Stew-
art, I respectfully dissent. 
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APPENDIX B 

UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

 
No. 22-60008 

CONSUMERS’ RESEARCH; CAUSE BASED COMMERCE,  
INCORPORATED; KERSTEN CONWAY; SUZANNE BETTAC; 
ROBERT KULL; KWANG JA KERBY; TOM KIRBY; JOSEPH 

BAYLY; JEREMY ROTH; DEANNA ROTH; LYNN GIBBS; 
PAUL GIBBS; RHONDA THOMAS, PETITIONERS 

v. 

FEDERAL COMMUNICATIONS COMMISSION;  
UNITED STATES OF AMERICA, RESPONDENTS 

 
Filed:   Mar. 24, 2023 

 
On Petition for Review of an Order of the 

Federal Communications Commission 
Agency No. 96-45 

 

Before RICHMAN, Chief Judge, and STEWART and 
HAYNES, Circuit Judges. 

CARL E. STEWART, Circuit Judge: 

Consumers’ Research, along with other entities, 
(collectively “Petitioners”) challenge: (1) the constitu-
tionality of Congress’s delegation of administration of 
the Universal Service Fund (the “USF”) to the Federal 
Communications Commission (the “FCC”); and (2) the 
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FCC’s subsequent reliance on a private entity for min-
isterial support. Because there are no nondelegation 
doctrine violations, we DENY their petition. 

I. BACKGROUND 

Congress enacted § 254 of the Telecommunications 
Act of 1996, which established the USF and entrusted 
its administration to the FCC. Congress passed § 254 
to ensure the facilitation of broad access to telecom-
munications services across the country. The USF ac-
complishes this goal by raising funds which are later 
distributed to people, entities, and projects to expand 
and advance telecommunications services in the na-
tion. Funds are raised by periodic contributions to the 
USF from telecommunications carriers, who later 
pass those costs on to consumers via line-item charges 
in their monthly bills. 

The FCC relies on a private entity, the Universal 
Service Administrative Company (“USAC”), to aid it 
in its administration of the USF. USAC is comprised 
of industry experts and the FCC tasks it with certain 
ministerial responsibilities, including: (1) collecting 
self-reported income information from telecommuni-
cations carriers; (2) compiling data to formulate the 
potential contribution rate for the USF; and (3) pro-
posing a quarterly budget to the FCC for the USF’s 
continued preservation. USAC proposals are ap-
proved by the FCC either expressly or after fourteen 
days of agency inaction. 

USAC submitted its 2022 first quarter projections 
to the FCC on November 2, 2021. The FCC published 
these projections for notice-and-comment in accord-
ance with the Administrative Procedure Act. On No-
vember 19, 2021, Petitioners submitted comments 
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challenging the constitutionality of the USF and the 
FCC’s reliance on USAC. The FCC weighed the com-
ments and issued a Public Notice of Proposed First 
Quarter 2022 Universal Service Contribution Factor 
(“the Proposal”). Petitioners filed another comment, 
invoking the same arguments as their November com-
ment and seeking the discontinuance of the USF. The 
FCC, nonetheless, approved USAC’s proposal on De-
cember 27, 2021. In response, Petitioners filed this pe-
tition on January 5, 2022. 

On appeal, Petitioners assert that: (1) the Hobbs 
Act is not a jurisdictional bar to their constitutional 
claims; (2) Section 254 violates the nondelegation doc-
trine because Congress failed to supply the FCC with 
an intelligible principle; and (3) the FCC’s relation-
ship with USAC violates the private nondelegation 
doctrine because the FCC does not adequately subor-
dinate USAC in its administration of the USF. 

II. STANDARD OF REVIEW 

This court reviews constitutional issues stemming 
from an agency’s action de novo. See Huawei Tech 
USA, Inc. v. FCC, 2 F.4th 421, 434 (5th Cir. 2021). We 
“hold unlawful and set aside” any agency action that 
is “contrary to constitutional right, power, privilege, 
or immunity.” Id. (citing 5 U.S.C. § 706(2)(B)). 

III. DISCUSSION 

A. Jurisdiction 

The Hobbs Act “provides that a party aggrieved by 
a rule, regulation, or final order . . . must file a petition 
for judicial review within sixty days.” State of Tex. v. 
United States, 749 F.2d 1144, 1146 (5th Cir. 1985). 
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This sixty-day period “is jurisdictional and cannot be 
judicially altered or expanded.” City of Arlington v. 
FCC, 668 F.3d 229, 237 (5th Cir. 2012). However, 
plaintiffs may “challenge . . . a regulation after the 
limitations period has expired if the claim is that the 
agency has exceeded its constitutional authority or 
statutory authority.” State v. Rettig, 987 F.3d 518, 529 
(5th Cir. 2021). “To sustain such a challenge, the 
claimant must show some direct, final agency action 
involving the particular plaintiff within [sixty days] of 
filing suit.” Id. (quoting Dunn-McCampbell Royalty 
Int., Inc. v. Nat’l Park Serv., 112 F.3d 1283, 1287 (5th 
Cir. 1997)). An agency’s action is direct and final when 
two criteria are satisfied: First, the action must mark 
the “consummation of the agency’s decisionmaking 
process. . . [and] second, the action must be one by 
which rights or obligations have been determined, or 
from which legal consequences will flow.” Dunn-
McCampbell, 112 F.3d at 1287 (internal quotation and 
citation omitted). 

The FCC contends that Petitioners’ claims are 
time-barred by the Hobbs Act because: (1) any chal-
lenge to § 254 should have come when Congress origi-
nally enacted it and (2) the Proposal is not a direct and 
final agency action which creates legal consequences 
or new obligations for Petitioners. The FCC relies on 
Dunn-McCampbell, where we foreclosed a facial chal-
lenge to a National Park Service regulation because 
“the limitations period beg[an] to run when the agency 
publishe[d] the regulation in the Federal Register.” Id. 
But we also carved out a limited exception in that case 
when we recognized that “an agency’s application of a 
rule to a party creates a new . . . cause of action to the 
agency’s constitutional or statutory authority.” Id. Pe-
titioners assert that they qualify for this exception. 
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Whether they are correct depends on our determina-
tion that the Proposal: (1) constitutes application of a 
direct and final rule by the FCC; and (2) determines 
Petitioners’ rights or has legal consequences for non-
compliance. We hold in Petitioners’ favor on both 
prongs. 

Here, the Proposal qualifies for the Dunn-
McCampbell exception because it (1) is a direct and 
final order which consummates the FCC’s deci-
sionmaking process; and (2) punishes telecommunica-
tions carriers for non-compliance. See 112 F.3d at 
1287. Regarding prong one, the Proposal is distin-
guishable from the regulation in Dunn-McCampbell. 
In that case, we held that Dunn-McCampbell’s facial 
challenge was time barred because the “Park Service 
ha[d] not yet applied the regulations to the compa-
nies.” Id. at 1288-89. So, any challenge he brought be-
fore the Park Service ever applied the regulation was 
necessarily a challenge to the regulation itself. The re-
verse is true in the instant case, where the FCC has 
applied and reapplied § 254’s mandatory USF Contri-
butions through its approval of the quarterly pro-
posals. Each approval consummates the FCC’s deci-
sionmaking process for that quarter and, thus, allows 
for a constitutional challenge if that challenge is 
brought within the sixty-day time limit. 

Prong two is also satisfied because the Proposal un-
doubtedly has legal consequences which flow to carri-
ers that fail to meet their contribution obligations. See 
47 C.F.R. § 54.713(b) (providing that “delinquent” 
USF contributors are subject to “interest at the rate 
equal to the U.S. prime rate . . . plus 3.5 percent, as 
well as administrative charges of collection and/or 
penalties and charges permitted by the applicable 
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law”). Because Petitioners satisfy both Dunn-
McCampbell prongs, the Hobbs Act does not bar their 
constitutional claims and we proceed to the merits of 
their nondelegation arguments. 112 F.3d at 1287; Ret-
tig, 987 F.3d at 529. 

B. Nondelegation 

Article I of the United States Constitution provides 
that “[a]ll legislative Powers herein granted shall be 
vested in a Congress of the United States.” “Accompa-
nying that assignment of power . . . is a bar on its fur-
ther delegation.” Gundy v. United States, 139 S. Ct. 
2116, 2123 (2019) (internal quotations and citation 
omitted). However, the Constitution does not deny 
Congress the necessary “flexibility and practicality” to 
perform its functions. Id. The Supreme Court has, 
therefore, recognized that “Congress may obtain the 
assistance of its coordinate Branches . . . and in par-
ticular, may confer substantial discretion on executive 
agencies to implement and enforce the laws.” Id. 
(quoting Mistretta v. United States, 488 U.S. 361, 372 
(1989)). 

To that end, the Constitution only requires Con-
gress to provide an intelligible principle which ade-
quately guides the Executive agency. See id. (holding 
“that a statutory delegation is constitutional as long 
as Congress lays down by legislative act an intelligible 
principle to which the person or body authorized to ex-
ercise the delegated authority is directed to conform”) 
(internal quotations and citation omitted). 

The intelligible principle standard is “not demand-
ing.” Id. at 2129. The Supreme Court has rarely “sec-
ond-guess[ed] Congress regarding the permissible de-
gree of policy judgment that can be left to those 



131a  

executing or applying the law.” Id. Ultimately, “a non-
delegation inquiry always begins (and often almost 
ends) with statutory interpretation. The constitu-
tional question is whether Congress has supplied an 
intelligible principle to guide the delegee’s use of dis-
cretion.” Id. Put differently, we must construe § 254 to 
discern what tasks it delegates and what instructions 
Congress provided therein. “Only after [we have] de-
termined [§ 254’s] meaning can [we] decide whether 
the law sufficiently guides executive discretion to ac-
cord with Article I.” Id 

We recently grappled with the intelligible principle 
standard in Jarkesy v. SEC, 34 F.4th 446 (5th Cir. 
2022).3 In that case, we held that Congress failed to 
provide an intelligible principle when it gave “the SEC 
the ability to determine which subjects of its enforce-
ment actions are entitled to Article III proceedings 
with a jury trial, and which are not.” Id. at 461. We 
acknowledged that the Supreme Court “has not in the 
past several decades held that Congress failed to pro-
vide a requisite intelligible principle.” Id. at 462. But 
we also noted that the Court had not been presented 
an instance where “Congress offered no guidance 
whatsoever” to an executive agency in that same span 
of time. Id. (emphasis in original). Accordingly, we 
reasoned that “[i]f the intelligible principle standard 
means anything, it must mean that a total absence of 
guidance is impermissible under the Constitution.” Id. 

In Jarkesy, we stated that the nondelegation 
 

3 We have since denied petition to rehear this case before 
the en banc court. See Jarkesy v. SEC, 51 F.4th 644. On 
March 8, 2023, the Government filed a petition for a writ 
of certiorari with the Supreme Court. Jarkesy’s response to 
that petition is due April 10, 2023. 
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doctrine applies where Congress has provided “no 
guidance whatsoever” to an agency, Id. at 462 (empha-
sis in original), citing to the most recent (though long 
ago) Supreme Court nondelegation violation decision. 
See Panama Refining Co. v. Ryan, 293 U.S. 388, 405 
(1935) (holding that there was a nondelegation viola-
tion when Congress gave the President broad author-
ity to prohibit the transportation of oil-related prod-
ucts in interstate commerce, but failed to provide any 
policy, establish any standard, or lay down any rules 
to direct the President’s exercise of this authority). 

Having fleshed out what the intelligible principle 
standard requires, we now examine Petitioners’ asser-
tions that § 254 violates the nondelegation doctrine 
because: (1) Congress failed to provide the FCC with 
an intelligible principle; and (2) to the extent Congress 
provided intelligible principles, they are merely aspi-
rational and place no objective limits on the FCC in its 
administration of the USF. 

1. Whether Congress Provided Intelligible Princi-
ples in § 254 

Petitioners argue that Congress has unconstitu-
tionally delegated its authority to the FCC without 
providing an intelligible principle. For example, they 
point to the absence of a limit on how much the FCC 
can raise for the USF as evidence of a lack of proper 
guidance. With no objective ceiling on the amount that 
the FCC can raise each quarter, they contend that 
Congress’s alleged intelligible principles fail to place 
necessary limits on the FCC’s ability to assess fees 
from telecommunications carriers. Also, Petitioners 
aver that § 254(b)(1)-(7) contains mere public policy 
statements which impose no meaningful limitations 
on or guidance to the FCC’s revenue-raising obligation 
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in its administration of the USF. In sum, Petitioners 
maintain that Congress has not articulated any guid-
ance to the FCC in its administration of the USF—and 
that this failure violates the nondelegation doctrine. 
We disagree. 

Congress passed § 254 for the express purpose of 
preserving and advancing universal telecommunica-
tions services.4 See 47 U.S.C. § 254(b). To that end, § 
254(b) provides that the FCC “shall base policies” on 
certain enumerated principles.5 Petitioners maintain 
that these principles offer no guidance to the FCC as 
it attempts to realize § 254(b)’s purpose. Their position 
is untenable. Section 254 expressly requires the FCC 
to ensure that telecommunications services are: (1) of 
decent quality and reasonably priced; (2) equally 
available in rural and urban areas; (3) supported by 
state and federal mechanisms; (4) funded in an equi-
table and nondiscriminatory manner; (5) established 
in important public spaces (schools, healthcare provid-
ers, and libraries); and (6) available broadly across all 
regions in the nation. See § 254(b)(1)-(7). And should 
the FCC ever conclude that these principles were in-
sufficient, the statute enables, and likely obligates, it 
to add principles “consistent with” § 254’s overall pur-
pose. See § 254(b)(7). Rather than leave the FCC with 
“no guidance whatsoever,” Congress provided ample 
direction for the FCC in § 254. Jarkesy, 34 F.4th at 

 
4 See also 47 U.S.C. § 151 (noting the FCC’s original pur-
pose of creating policies designed “to make available, so far 
as possible, to all the people of the United States . . . a 
rapid, efficient, Nation-wide . . . wire and radio communi-
cation service with adequate facilities at reasonable 
charges”). 
5 See 47 U.S.C. § 254(b)(1)-(7) (providing a full list of prin-
ciples). 
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462. 

Ultimately, in enacting § 254, Congress chose to 
“confer substantial discretion” over administration of 
the USF to the FCC. Gundy, 139 S. Ct. at 2139. Peti-
tioners take issue with how the FCC uses this discre-
tion—arguing that the FCC operates the USF with no 
guidance from Congress.6 But if the FCC had a ques-
tion about how to manage the USF, it need only look 
to § 254 to find an answer. Therefore, we conclude that 
Congress supplied the FCC with intelligible principles 
when it tasked the agency with overseeing the USF. 
Having established that § 254 contains intelligible 
principles, we next consider whether those principles 
adequately limit the FCC’s revenue raising function. 

 
6 We note that much of Petitioners’ nondelegation argu-
ment relies primarily on the dissents of the Supreme 
Court’s holding in Gundy and this court’s in Rettig, which, 
of course, are not binding on our court. See, e.g., Gundy, 
139 S. Ct. at 2133, 2134, 2135-37 (Gorsuch, J., joined by 
Roberts, C.J., and Thomas, J. dissenting); see also Rettig, 
993 F.3d at 408, 409-10 (5th Cir. 2021) (Ho, J. joined by 
Jones, Smith, Elrod, and Duncan, JJ., dissenting from de-
nial of rehearing en banc). That some Justices of the Su-
preme Court and some judges of this circuit have opined on 
whether Congress is permitted to delegate “difficult policy 
choices” is not determinative that Congress impermissibly 
did so here when it delegated administration of the USF to 
the FCC. Moreover, the mere fact that Petitioners dispute 
the policy choices that the FCC has made in overseeing the 
USF does not translate to a constitutional or statutory vi-
olation. See Gundy, 139 S. Ct. at 2139 (“Congress may con-
fer substantial discretion on executive agencies to imple-
ment and enforce the laws.”). At best, Petitioners argue for 
different policy choices. But they provide no binding law to 
support such a request. 



135a  

2. Whether § 254 Properly Limits the FCC 

Petitioners contend that even if Congress provided 
the FCC with intelligible principles we should rule in 
their favor because those principles are nothing more 
than “vague aspirations” that fail to set objective lim-
its on the FCC as they operate the USF. Gundy, 139 
S. Ct. at 2133. They argue that § 254 is no different 
than the statute in Panama Refining.7 In that case, 
the Supreme Court took issue with 15 U.S.C. § 701’s 
generally unhelpful guidance to the President as he 
tried to regulate the interstate hot oil industry. See 
Panama Refining, 293 U.S. at 419 (observing that § 
701 failed to “limit[] or control[] the authority con-
ferred” to the President). Petitioners argue that § 254 
similarly fails to limit or control the FCC’s ability to 
raise revenue for the USF. We disagree. 

Here, § 254 provides limitations on the FCC’s reve-
nue-raising ability, whereas the statute in Panama 
Refining is markedly different. In Panama Refining, 
the Supreme Court observed that: 

The Congress left the matter to the President with-
out standard or rule, to be dealt with as he pleased. 
The effort by ingenious and diligent construction to 

 
7 See 293 U.S. at 417 (stating that the purpose of the chal-
lenges statute was “to eliminate unfair competitive prac-
tices, to promote the fullest possible utilization of the pre-
sent productive capacity of industries, to avoid undue re-
striction of production (except as may be temporarily re-
quired), to increase the consumption of industrial and ag-
ricultural products by increasing purchasing power, to re-
duce and relieve unemployment, to improve standards of 
labor, and otherwise to rehabilitate industry and to con-
serve natural resources.”) (internal quotations omitted). 
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supply a criterion still permits such a breadth of 
authorized action as essentially to commit to the 
President the functions of a Legislature rather 
than those of an executive or administrative officer 
executing a declared legislative policy. 

293 U.S. at 418-19 (emphasis added). Section 254 con-
tains no such deficiencies, and certainly did not leave 
the matter to the FCC “without standard or rule, to be 
dealt with as [it] pleased.” Id. Instead, § 254 requires 
that the FCC only raise enough revenue to satisfy its 
primary function. See § 254(b). 

For example, § 254(c)(1)(A)-(D) limits distribution 
of USF funds to telecommunications services that: (1) 
“are essential to education, public health, or public 
safety;” (2) “are being deployed in public telecommu-
nications networks by telecommunications carriers;” 
and (3) “are consistent with the public interest, con-
venience, and necessity.” Likewise, § 254(b)(5) re-
quires that the FCC ensure there are “specific, pre-
dictable and sufficient Federal and State mechanisms 
to preserve and advance universal service.” Further-
more, § 254(e) limits distribution of USF funds to eli-
gible communication carriers under § 214(e)—and 
even those carriers may only receive support “suffi-
cient to achieve the purposes of” § 254. Taken to-
gether, these provisions demonstrate that the FCC is 
not in the dark as to the amount of funding it should 
seek each quarter. Instead, § 254 sets out the FCC’s 
obligations with respect to administration of the USF 
and the FCC, in turn, calculates what funds are nec-
essary to satisfy its obligations. 

Ultimately, § 254 reflects Congress’s understand-
ing that telecommunications services are constantly 
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evolving.8 That understanding also drove Congress to 
implement a unique revenue raising mechanism for 
the USF. That the mechanism is unique is not in itself 
a nondelegation violation—especially where Congress 
has placed identifiable limits on what USF distribu-
tions can fund. See, e.g., § 254(b)-(e). Congress failed 
to place these limitations on the President in Panama 
Refining—and that led the Supreme Court to hold 
that a nondelegation violation occurred. But Congress 
did not make that same mistake with § 254, instead, 
ensuring that the statute is replete with intelligible 
principles to guide the FCC. Because Congress pro-
vided the FCC with numerous intelligible principles 
for its administration of the USF and those principles 
sufficiently limit the FCC’s revenue-raising activity, 
we hold that § 254 does not violate the nondelegation 
doctrine. 

C. Private Nondelegation 

The private nondelegation doctrine prevents “gov-
ernments from delegating too much power to private 
persons and entities.” Boerschig v. Trans-Pecos Pipe-
line, LLC, 872 F.3d 701, 707 (5th Cir. 2017). “Although 
this so-called private nondelegation doctrine has been 
largely dormant” for nearly a century, “its continuing 
force is generally accepted.” Id.; see also Nat’l Horse-
men’s Benevolent & Protective Ass’n v. Black, 53 F.4th 
869, 880-82 (5th Cir. 2022) (discussing the evolution 
of the private nondelegation doctrine). Functionally, 
the doctrine prevents agencies from giving private 

 
8 See, e.g., § 254(c)(1) (providing that “[u]niversal service is 
an evolving level of telecommunications services that the 
Commission shall establish periodically under this section, 
taking into account advances in telecommunications and 
information technologies and services”). 
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parties the “unrestrained ability to decide whether an-
other citizen’s property rights can be restricted” be-
cause “any resulting deprivation happens without 
‘process of law.’” Boerschig, 872 F.3d at 708. 

To be clear, agencies “may subdelegate to private 
entities so long as the entities ‘function subordinately 
to’ the federal agency and the federal agency ‘has au-
thority and surveillance over [their] activities.’” Ret-
tig, 987 F.3d at 532 (quoting Sunshine Anthracite Coal 
Co. v. Adkins, 310 U.S. 381, 399 (1940)). Ultimately, a 
statute does not violate the private nondelegation doc-
trine if it “‘imposes a standard to guide’ the private 
party and (2) provides ‘review of that determination 
that prevents the [private party] from having the final 
say.’” Id. (alteration in original) (quoting Carter v. 
Carter Coal Co., 298 U.S. 238, 310-311 (1936)). 

Our decision in National Horsemen provides a 
timely comparator to the instant case. 53 F.4th 869 
(5th Cir. 2022). There, multiple organizations sued 
the Federal Trade Commission (“FTC”), alleging that 
the Horseracing Integrity and Safety Act’s (“HISA”) 
regulatory scheme violated the private nondelegation 
doctrine by giving government power to the Horserac-
ing Integrity and Safety Authority (the “Authority”) 
without adequate agency supervision. Id. On appeal, 
we held that the FTC’s relationship with the Author-
ity violated the private nondelegation doctrine. 

We first noted that, under HISA, the Authority had 
“sweeping rulemaking power,” with the ability to es-
tablish, enforce, and punish all entities involved in the 
horseracing industry. Id. at 882. We also observed 
that “HISA’s generous grant of authority to the Au-
thority to craft entire industry programs strongly sug-
gests it is the Authority, not the FTC, that is in the 
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saddle.” Id. at 883 (internal quotations omitted). Fi-
nally, we highlighted that the FTC had no authority 
to conduct independent review of the Authority’s pol-
icy choices and did not possess final say on what rules 
the Authority promulgated. See id. at 884. Instead, 
the FTC could only “recommend changes to the Au-
thority’s rules (and then, only to the extent that the 
rules are inconsistent with HISA).” Id. at 888. After 
considering the lack of oversight and control the FTC 
exercised over the Authority, we ruled against the 
FTC and held its redelegation of Congressional power 
unconstitutional. 

In this case, Petitioners argue that the FCC vio-
lated the private nondelegation doctrine when it re-
delegated its authority over the USF to USAC, a pri-
vate entity. They aver that the FCC does not oversee 
USAC in its performance of its duties. For example, 
they highlight that the FCC rarely exercises its power 
to alter USAC’s proposed contribution factor under § 
54.709(a)(3). They assert that one reason that the FCC 
does not exercise this authority is because the statute 
affords the agency just fourteen days to review and al-
ter any USAC determinations before they become 
binding on the telecommunications carriers. To Peti-
tioners, such a small window for review renders the 
FCC’s oversight over USAC meaningless. They sug-
gest that the FCC is a rubber stamp for USAC’s pro-
posals and that USAC effectively administers the 
USF. We disagree. 

Here, the FCC has not violated the private nondele-
gation doctrine because it wholly subordinates USAC. 
First, federal statutory law expressly subordinates 
USAC to the FCC. See 47 C.F.R. § 54.702(b) (providing 
that USAC “may not make policy, interpret unclear 
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provisions of the statute or rules, or interpret the in-
tent of Congress”). Second, unlike in National Horse-
men, USAC does not enjoy the same type of sweeping 
rulemaking power—instead it makes a series of pro-
posals to the FCC based off expert analysis, which are 
not binding on carriers until the FCC approves them. 
See 47 C.F.R. § 54.709(a). Third, the FCC permits tel-
ecommunications carriers to challenge USAC pro-
posals directly to the agency and often grants relief to 
those challenges.9 Fourth, the FCC dictates how 
USAC calculates the USF contribution factor and sub-
sequently reviews the calculation method after USAC 
makes a proposal. See 47 C.F.R. §§ 54.709(a)(2)-(3); 
54.711(a). 

Ultimately, the FCC only uses USAC’s proposals 
after independent consideration of the collected data 
and other relevant information. We have expressly up-
held these types of arrangements. See Rettig, 987 F.3d 
at 531 (noting that agencies are permitted to “reason-
ably condition” their actions “on an outside party’s de-
termination of some issue”). Because the FCC 
properly subordinates USAC, it has not violated the 
private nondelegation doctrine. 

IV. CONCLUSION 

For the foregoing reasons we DENY the petition. 

 

 
9 See, e.g., Streamlined Resol. of Requests Related to Actions 
by the Universal Serv. Admin. Co., DA 22-448, 2022 WL 
1302467 (WCB rel. April 29, 2022); Alpaugh Unified Sch. 
Dist., 22 FCC Rcd. 6035 (2007). 
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APPENDIX C 

 
PUBLIC NOTICE 
 
 

 
 

 
 

DA 21-1550 
Released:   December 13, 2021 

Proposed First Quarter 2022 
Universal Service Contribution Factor 

CC Docket No. 96-45 

In this Public Notice, the Office of Managing Di-
rector (OMD) announces that the proposed universal 
service contribution factor for the first quarter of 2022 
will be 0.252 or 25.2 percent.1 

Rules for Calculating the Contribution Factor 

Contributions to the federal universal service sup-
port mechanisms are determined using a quarterly 
contribution factor calculated by the Federal Commu-
nications Commission (Commission).2  The Commis-
sion calculates the quarterly contribution factor based 

 
1 See 47 C.F.R. § 54.709(a). 
2 See id. 

Federal Communications  
Commission 
445 12th St., S.W. 

   
News Media Information 202 / 418-0500 

 Internet:   http://www.fcc.gov 
TTY:   1-888-835-5322 
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on the ratio of total projected quarterly costs of the 
universal service support mechanisms to contributors’ 
total projected collected end-user interstate and inter-
national telecommunications revenues, net of pro-
jected contributions.3   

USAC Projections of Demand and Administra-
tive Expenses 

Pursuant to section 54.709(a)(3) of the Commis-
sion’s rules,4 the Universal Service Administrative 
Company (USAC) submitted projections of demand 
and administrative expenses for the first quarter of 
2022.5  Accordingly, the projected demand and ex-
penses are as follows:  

 

 
3 See 47 C.F.R. § 54.709(a)(2). 
4 See 47 C.F.R. § 54.709(a)(3). 
5 See Federal Universal Service Support Mechanisms Fund 
Size Projections for the First Quarter 2022, available at 
<https://www.usac.org/fcc-filings> (filed November 2, 
2021) (USAC Filing for First Quarter 2022 Projections; See 
also Federal Universal Service Support Mechanisms Quar-
terly Contribution Base for the First Quarter 2022, availa-
ble at <https://www.usac.org/fcc-filings> (filed December 2, 
2021) (USAC Filing for First Quarter 2022 Contribution 
Base).  
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($ millions) 
Program 
Demand 

 

Projected 
Program 
Support 

Admin. 
Expen-

ses 

Applica-
tion of 

True-Ups 
& Adjust-

ments 

Total 
Program 

Collection 
(Revenue 
Require-

ment) 

Schools 
and Librar-

ies 
573.39 18.98 45.58 637.95 

Rural 
Health 
Care6 

0 0 11.72 11.72 

High-Cost 994.00 15.30 35.22 1,044.52 

Lifeline 206.10 15.18 (83.77) 137.51 

Connected 
Care 8.33 0.17 0.71 9.21 

TOTAL 1,781.82 49.63 9.46 1,840.91 

 

 
6 Rural Health Care administrative costs of $5.94 million 
are funded within the program cap.  See Federal Universal 
Service Support Mechanisms Fund Size Projections for the 
First Quarter 2022, available at http://www.usac.org/fcc-
filings> (filed November 2, 2021) (USAC Filing for First 
Quarter 2022 Projections). 
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USAC Projections of Industry Revenues 

USAC submitted projected collected end-user tel-
ecommunications revenues for January 2022 through 
March 2022 based on information contained in the 
First Quarter 2022 Telecommunications Reporting 
Worksheet (FCC Form 499-Q).7  The amount is as fol-
lows: 

Total Projected Collected Interstate and Interna-
tional End-User Telecommunications Revenues 
for First Quarter 2022:  $9.235846 billion. 

Adjusted Contribution Base 

To determine the quarterly contribution base, we 
decrease the first quarter 2022 estimate of projected 
collected interstate and international end-user tele-
communications revenues by the projected revenue 
requirement to account for circularity and decrease 
the result by one percent to account for uncollectible 
contributions.  Accordingly, the quarterly contribu-
tion base for the first quarter of 2022 is as follows: 

Adjusted Quarterly Contribution Base for Univer-
sal Service Support Mechanism 

(First Quarter 2022 Revenues - Projected Reve-
nue Requirement) * (100% - 1%) 

= ($9.235846 billion – $1.840910 billion) * 0.99 

=$7.320987 billion. 

 
7 USAC Filing for First Quarter 2022 Contribution Base at 
4. 
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Unadjusted Contribution Factor 

Using the above-described adjusted contribution 
base and the total program collection (revenue re-
quirement) from the table above, the proposed unad-
justed contribution factor for the first quarter of 2022 
is as follows:  

Contribution Factor for Universal Service Sup-
port Mechanisms 

Total Program Collection / Adjusted Quarterly 
Contribution Base 

=$1.840910 billion / $7.320987 billion 

=0.251457 

Unadjusted Circularity Factor 

USAC will reduce each provider’s contribution ob-
ligation by a circularity discount approximating the 
provider’s contributions in the upcoming quarter.  Ac-
cordingly, the proposed unadjusted circularity factor 
for the first quarter of 2022 is as follows:    

Unadjusted Circularity Factor for Universal Ser-
vice Support Mechanisms 

= Total Program Collection / Projected First Quar-
ter 2022 Revenues 

= $1.840910 billion / $9.235846 billion 

= 0.199322 
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Proposed Contribution Factor 

The Commission has directed OMD to announce 
the contribution factor as a percentage rounded up to 
the nearest tenth of one percent.8  Accordingly, the 
proposed contribution factor for the first quarter of 
2022 is as follows:  

25.2% 

Proposed Circularity Discount Factor 

The Commission also has directed OMD to ac-
count for contribution factor rounding when calculat-
ing the circularity discount factor.9  Accordingly, the 
proposed circularity factor for the first quarter of 2022 
is as follows:  

 
8 See Federal-State Joint Board on Universal Service, 1998 
Biennial Regulatory Review – Streamlined Contributor Re-
porting Requirements Associated with Administration of 
Telecommunications Relay Service, North American Num-
bering Plan, Local Number Portability, and Universal Ser-
vice Support Mechanisms, Telecommunications Services 
for Individuals with Hearing and Speech Disabilities, and 
the Americans with Disabilities Act of 1990, Administra-
tion of the North American Numbering Plan and North 
American Numbering Plan Cost Recovery Contribution 
Factor and Fund Size, Number Resource Optimization, Tel-
ephone Number Portability, Truth-in-Billing and Billing 
Format, CC Docket Nos. 96-45, 98-171, 90-571, 92-237, 99-
200, 95-116, 98-170, Order and Second Order on Reconsid-
eration, 18 FCC Rcd 4818, 4826, para. 22 (2003) (Second 
Order on Reconsideration).   
9 Id. 



147a  

0.20104910 

Conclusion 

If the Commission takes no action regarding the 
projections of demand and administrative expenses 
and the proposed contribution factor within the 14-
day period following release of this Public Notice, they 
shall be deemed approved by the Commission.11  
USAC shall use the contribution factor to calculate 
universal service contributions for the first quarter of 
2022.  USAC will reduce each provider’s contribution 
obligation by a circularity discount approximating the 
provider’s contributions in the upcoming quarter.12  
USAC includes contribution obligations less the circu-
larity discount in invoices sent to contributors.  Con-
tribution payments are due on the dates shown on the 
invoice.  Contributors will pay interest for each day 
for which the payments are late.  Contributors failing 
to pay contributions in a timely fashion may be subject 
to the enforcement provisions of the Communications 
Act of 1934, as amended, and any other applicable 
law.  In addition, contributors may be billed by USAC 
for reasonable costs of collecting overdue 

 
10 The proposed circularity discount factor = 1 + [(unad-
justed circularity discount factor – 1) * (unadjusted contri-
bution factor / proposed contribution factor)].  The proposed 
circularity discount factor is calculated in a spreadsheet 
program, which means that internal calculations are made 
with more than 15 decimal places. 
11 See 47 C.F.R. § 54.709(a)(3). 
12 USAC will calculate each individual contributor’s contri-
bution in the following manner: (1-Circulatory Factor) * 
(Contribution Factor*Revenue) 
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contributions.13 

We also emphasize that carriers may not mark up 
federal universal service line-item amounts above the 
contribution factor.14  Thus, carriers may not, during 
the first quarter of 2022, recover through a federal 
universal service line item an amount that exceeds 
25.2 percent of the interstate telecommunications 
charges on a customer’s bill. 

In addition, under the limited international reve-
nues exception (LIRE) in section 54.706(c) of the Com-
mission’s rules, a contributor to the universal service 
fund whose projected collected interstate end- user 
telecommunications revenues comprise less than 12 
percent of its combined projected collected interstate 
and international end-user telecommunications reve-
nues shall contribute based only on projected collected 
interstate end-user telecommunications revenues, net 
of projected contributions.15  The rule is intended to 
exclude from the contribution base the international 
end-user telecommunications revenues of any entity 
whose annual contribution, based on the provider’s in-
terstate and international end-user telecommunica-
tions revenues, would exceed the amount of its inter-
state end-user revenues.16  The proposed contribution 
factor exceeds 12 percent, which we recognize could 
result in a contributor being required to contribute to 

 
13 See 47 C.F.R. § 54.713. 
14 See 47 C.F.R. § 54.712. 
15 See 47 C.F.R. § 54.706. 
16 See Federal-State Joint Board on Universal Service, Six-
teenth Order on Reconsideration, CC Docket No. 96-45, 
Eighth Report and Order, CC Docket No. 96-45, Sixth Re-
port and Order, Docket No. 96-262, 15 FCC Rcd 1679, 1687-
1692, paras. 17-29 (1999) (Fifth Circuit Remand Order). 
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the universal service fund an amount that exceeds its 
interstate end-user telecommunications revenue.  
Should a contributor face this situation, the contribu-
tor may petition the Commission for waiver of the 
LIRE threshold.17 

For further information, contact Thomas Buckley 
at (202) 418-0725 or Kim Yee at (202) 418-0805, TTY 
(888) 835-5322, in the Office of Managing Director. 

 
17 Generally, the Commission’s rules may be waived for 
good cause shown.  47 C.F.R. § 1.3.  The Commission may 
exercise its discretion to waive a rule where the particular 
facts make strict compliance inconsistent with the public 
interest.  Northeast Cellular Telephone Co. v. FCC, 897 
F.2d 1164, 1166 (D.C. Cir. 1990) (Northeast Cellular).  In 
addition, the Commission may consider considerations of 
hardship, equity, or more effective implementation of over-
all policy on an individual basis.  WAIT Radio v. FCC, 418 
F.2d 1153, 1159 (D.C. Cir. 1969); Northeast Cellular, 897 
F.2d at 1166.  Waiver of the Commission’s rules is therefore 
appropriate only if special circumstances warrant a devia-
tion from the general rule, and such deviation will serve 
the public interest.  Northeast Cellular, 897 F.2d at 1166; 
47 C.F.R. § 54.802(a). 
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Universal Service                                         1Q2022 
Administrative                         Contribution Base 
Company                        
  

BEFORE THE FEDERAL COMMUNICATIONS 
COMMISSION WASHINGTON, D.C. 

FEDERAL UNIVERSAL SERVICE SUPPORT 
MECHANISMS FUND SIZE QUARTERLY  

CONTRIBUTION BASE 
FOR THE FIRST QUARTER 2022 

 

INTRODUCTION 
 

The Universal Service Administrative Company 
(USAC) is the not-for-profit corporation appointed by 
the Federal Communications Commission (FCC or 
Commission) to administer the federal Universal Ser-
vice Fund (USF) and the four federal Universal Ser-
vice Support Mechanisms: High Cost, Lifeline, Rural 
Health Care, and Schools and Libraries.1 USAC 
hereby submits the contribution base amount to be 
used for the first quarter of calendar year 2022 

 
1 See 47 C.F.R. § 54.701(a); see also Changes to the Board 
of Directors of the National Exchange Carrier Association, 
Inc. et al., CC Docket Nos. 97-21 et al., Third Report and 
Order, Fourth Order on Reconsideration and Eighth Order 
on Reconsideration, 13 FCC Rcd 25058 (1998); Access 
Charge Reform et al., CC Docket Nos. 96-262 et al., Sixth 
Report and Order, Report and Order, Eleventh Report and 
Order, 15 FCC Rcd 12962 (2000) (CALLS Order); Federal-
State Joint Board on Universal Service et al., CC Docket 
No. 96-45, 16 FCC Rcd 5748 (2001) (Contribution Method-
ology Order). 
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(1Q2022) in accordance with Section 54.709 of the 
Commission’s rules.2 USAC is filing this contribution 
base report pursuant to the Commission’s 2002 Pro-
jected Collected Contribution Methodology Order, up-
dating the 2001 Contribution Methodology Order.3 In 
the 2002 Order, the Commission changed the univer-
sal service contribution base methodology from actual 
contributor revenues billed to projected collected rev-
enues.4 On March 14, 2003, the Commission released 
an Order and Second Order on Reconsideration, 
which, inter alia, directed the Wireline Competition 
Bureau (WCB) to announce the universal service con-
tribution factor as a percentage rounded up to the 
nearest tenth of one percent.5 The Commission also 

 
2 See 47 C.F.R. § 54.709(a)(3). 
3 See Contribution Methodology Order, 16 FCC Rcd at 
5752-53, paras. 10-13; Federal-State Joint Board on Uni-
versal Service et al., CC Docket Nos. 96-45 et al., Report 
and Order and Second Further Notice of Proposed Rule-
making, 17 FCC Rcd 24952 (2002) (Projected Collected 
Contribution Methodology Order). 
4 Projected Collected Contribution Methodology Order, 17 
FCC Rcd at 24952, 24969, paras. 1, 29-30. 
5 See Federal-State Joint Board on Universal Service et al., 
CC Docket Nos. 96-45 et al., Order and Second Order on 
Reconsideration, 18 FCC Rcd 4818, 4826, para. 22 (2003) 
(Second Order on Reconsideration); see also Revised Second 
Quarter 2003 Universal Service Contribution Factor, CC 
Docket No. 96-45, Public Notice, 18 FCC Rcd 5097, 5097 
n.3 (Wireline Comp. Bur. 2003) (“Although the Second Or-
der on Reconsideration has not yet been published in the 
Federal Register and accordingly has not yet become effec-
tive, we expect it will be published before the start of the 
second quarter of 2003. Absent release of this Public No-
tice, the six-digit contribution factor announced on March 
7, 2003 would be deemed approved by the Commission on 
March 21, 2003. However, the six-digit contribution factor 
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directed the Wireline Competition Bureau to account 
for contribution factor rounding when calculating the 
“circularity” discount factor.6  

On June 23, 2006, the Commission issued an order 
realigning oversight responsibilities within the FCC 
for the USF, the universal service support mecha-
nisms and USAC.7 Pursuant to that order, the FCC’s 
Office of the Managing Director is now responsible for 
calculating the quarterly contribution factor and issu-
ing related public notices.8  

Consistent with Commission regulations and or-
ders, on November 2, 2021, USAC filed the Federal 
Universal Service Support Mechanisms Fund Size 
and Administrative Cost Projections for 1Q2022. 

Upon approval of the universal service support 
mechanisms quarterly funding requirements, pro-
jected administrative costs and the contribution base, 
the Commission will establish a quarterly contribu-
tion factor and a circularity factor.9 USAC will then 
bill contributors on a monthly basis for their individua 
l obligations based on the approved contribution factor 
and circularity factor.10  

 
would be inconsistent with the Second Order on Reconsid-
eration. Therefore, the Bureau takes this limited action to-
day to ensure the implementation of the Second Order on 
Reconsideration for the second quarter of 2003.”). 
6 Second Order on Reconsideration, 18 FCC Rcd at 4826, 
para. 22. 
7 See Amendment of Part 54 of the Commission’s Rules, Or-
der, 21 FCC Rcd 7422, 7423, and para. 4 (2006). 
8 Id. 
9 See 47 C.F.R. § 54.709(a)(3). 
10 Id. 
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CONTRIBUTION BASE 
 

USAC collects interstate and international pro-
jected revenue information from carriers on the FCC 
Form 499-Q (Form 499-Q) four times each year and 
submits aggregate information on a quarterly basis to 
the FCC.11  

Carriers also file the FCC Form 499-A (Form 499-
A) in April of each year to report actual annual reve-
nues from the prior year. USAC uses revenue data 
provided by carriers on the FCC Form 499-A to per-
form annual true-ups of actual revenue to the quar-
terly projected revenue data submitted by carriers on 
FCC Form 499-Q during the prior calendar year.12 As 
necessary, USAC will refund or collect from carriers 
any over- payments or underpayments. As mandated 
by the Commission, if the combined quarterly reve-
nues reported by a carrier on its Forms 499-Q are 
greater than those reported on its annual revenue re-
port on Form 499-A, then a refund will be provided to 
the carrier based on an average of the two lowest con-
tribution factors for the year.13 If the combined quar-
terly revenues reported by a carrier are less than 
those reported on its annual revenue report on Form 

 
11 The FCC Form 499-Q includes a box for each of the quar-
terly filing submissions. Carriers check the appropriate 
box to indicate the quarter for which revenue information 
is being reported. Data is due to USAC approximately one 
month before the filing is due to the FCC. 
12 In addition, carriers may file a revised Form 499-Q 
within 45 days of the original filing due date for the current 
quarter. See Projected Collected Contribution Methodology 
Order, 17 FCC Rcd at 24972, para. 36. 
13 Id. 
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499-A, then USAC will collect the difference from the 
carrier using an average of the two highest contribu-
tion factors from that year.14  

Carriers were required to file the Form 499-Q with 
1Q2022 projected collected revenue information on or 
before November 1, 2021.15 By December 2, 2021, 
USAC is required to file revenue data with the FCC 
based on the November 1, 2021 carrier filings.16 The 
Commission will use the program demand data and 
the projected collected revenue to calculate the univer-
sal service contribution factor for 1Q2022.17 The fol-
lowing chart provides the current Form 499-Q filing 
schedule: 

Due Dates Proje cted Colle cted Reve-
nue for USF contributions 

November 1, 2021 1Q:   January – March 2022 
February 1, 2022 2Q:   April – June 2022 
May 2, 2022 3Q:   July – September 2022 
August 1, 2022 4Q:   October – December 2022 

Telecommunications providers qualifying for the 
de minimis exemption from contribution 

 
14 Id. 
15 See FCC Form 499-Q, available at 
https://www.usac.org/service-providers/contributing-to-
the-usf/forms-to-file/; see also 47 C.F.R. § 54.711. 
16 See 47 C.F.R. § 54.709(a). 
17 Id. USAC files projected program demand data at least 
60 days prior to the start of a quarter and total contribution 
base revenue data at least 30 days prior to the start of a 
quarter. 

https://www.usac.org/service-providers/contributing-to-the-usf/forms-to-file/
https://www.usac.org/service-providers/contributing-to-the-usf/forms-to-file/
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requirements are not required to complete the Form 
499-Q.18 However, for providers required to contribute 
to the Universal Service support mechanisms, the 
Form 499-Q must be submitted by the due date for 
each quarter listed above.19  

 

FIRST QUARTER 2022 PROJECTED COL-
LECTED REVENUE BASE TO BE USED FOR 
FIRST QUARTER 2022 CONTRIBUTIONS 

 

The total projected collected interstate and inter-
national end-user revenue base to be used in deter-
mining the contribution factor for the Universal Ser-
vice support mechanisms for 1Q2022 is 
$9,235,845,776. This amount was derived using the 
projected collected revenue reported on the FCC Form 
499-Q submissions. Interstate telecommunications 
service providers were required to complete this form 
reporting January to March 2022 projected collected 
revenue information and return it by November 1, 
2021.20 USAC has included complete revenue data 
from 4,775 carriers (3,112 contributors and 1,663 de 
minimis carriers).  

The funding base for 1Q2022 is developed from the 
projected collected revenues for 1Q2022 that were re-
ported by carriers in November 2021. As of November 
19, 2021, USAC has yet to receive information from 
132 non-de minimis telecommunications service pro-
viders that had previously submitted information to 

 
18 See 47 C.F.R. § 54.708. 
19 47 C.F.R. §§ 54.711, 54.713. 
20 47 C.F.R. § 54.711(a). 
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USAC. For the FCC’s review of the 1Q2022 funding 
base for the support mechanisms, USAC includes es-
timated revenues based on prior submissions for those 
carriers that failed to submit a Form 499-Q.21  

Appendix M05 provides a list of non-de minimis 
companies that have or should have filed the Novem-
ber 1, 2021 Form 499-Q data as of November 19, 2021. 

 
Respectfully submitted, 

UNIVERSAL SERVICE  
ADMINISTRATIVE COMPANY 

Michelle Garber, 
Vice President of Finance and  
Chief Financial Officer 

 
21 See 47 C.F.R. § 54.709(d). 
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APPENDIX E 

UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

 
No. 22-60008 

CONSUMERS’ RESEARCH; CAUSE BASED COMMERCE,  
INCORPORATED; KERSTEN CONWAY; SUZANNE BETTAC; 
ROBERT KULL; KWANG JA KERBY; TOM KIRBY; JOSEPH 

BAYLY; JEREMY ROTH; DEANNA ROTH; LYNN GIBBS; 
PAUL GIBBS; RHONDA THOMAS, PETITIONERS 

v. 

FEDERAL COMMUNICATIONS COMMISSION;  
UNITED STATES OF AMERICA, RESPONDENTS 

 
Filed:   June 29, 2023 

 
Petition for Review from and Order of the 

Federal Communications Comm 
Agency No. 96-45 

 
 

ON PETITION FOR REHEARING EN BANC 
(Opinion March 24, 2023, 5 Cir., 2023 63 F.4th 411) 

 

Before RICHMAN, Chief Judge, and JONES, SMITH, 
STEWART, ELROD, SOUTHWICK, HAYNES, GRAVES, HIG-
GINSON, WILLETT, HO, DUNCAN, ENGELHARDT, OLD-
HAM, WILSON, and DOUGLAS, Circuit Judges. 
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PER CURIAM: 

A member of the court having REQUESTED a poll on 
the petition for rehearing en banc, and a majority of 
the circuit judges in regular active service and not dis-
qualified having voted in favor, 

IT IS ORDERED that this cause shall be reheard 
by the court en banc with oral argument on a date 
hereafter to be fixed. The Clerk will specify a briefing 
schedule for the filing of supplemental briefs. Pursu-
ant to 5th Circuit Rule 41.3, the panel opinion in this 
case dated March 24, 2023, is VACATED. 
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APPENDIX F 

47 U.S.C. § 254 provides: 

Universal service 

(a) Procedures to review universal service re-
quirements 

(1) Federal-State Joint Board on universal 
service 

Within one month after February 8, 1996, the Com-
mission shall institute and refer to a Federal-State 
Joint Board under section 410(c) of this title a proceed-
ing to recommend changes to any of its regulations in 
order to implement sections 214(e) of this title and this 
section, including the definition of the services that 
are supported by Federal universal ser vice support 
mechanisms and a specific timetable for completion of 
such recommendations. In addition to the members of 
the Joint Board required under section 410(c) of this 
title, one member of such Joint Board shall be a State-
appointed utility consumer advocate nominated by a 
national organization of State utility consumer advo-
cates. The Joint Board shall, after notice and oppor-
tunity for public comment, make its recommendations 
to the Commission 9 months after February 8, 1996. 

(2) Commission action 

The Commission shall initiate a single proceeding 
to implement the recommendations from the Joint 
Board required by paragraph (1) and shall complete 
such proceeding within 15 months after February 8, 
1996. The rules established by such proceeding shall 
include a definition of the services that are supported 
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by Federal universal service support mechanisms and 
a specific timetable for implementation. Thereafter, 
the Commission shall complete any proceeding to im-
plement subsequent recommendations from any Joint 
Board on universal service within one year after re-
ceiving such recommendations. 

(b) Universal service principles 

The Joint Board and the Commission shall base 
policies for the preservation and advancement of uni-
versal service on the following principles: 

(1) Quality and rates 

Quality services should be available at just, reason-
able, and affordable rates. 

(2) Access to advanced services 

Access to advanced telecommunications and infor-
mation services should be provided in all regions of the 
Nation. 

(3) Access in rural and high cost areas 

Consumers in all regions of the Nation, including 
low-income consumers and those in rural, insular, and 
high cost areas, should have access to telecommunica-
tions and information services, including interex-
change services and advanced telecommunications 
and information services, that are reasonably compa-
rable to those services provided in urban areas and 
that are available at rates that are reasonably compa-
rable to rates charged for similar services in urban ar-
eas. 
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(4) Equitable and nondiscriminatory contri-
butions 

All providers of telecommunications services 
should make an equitable and nondiscriminatory con-
tribution to the preservation and advancement of uni-
versal service. 

(5) Specific and predictable support mecha-
nisms 

There should be specific, predictable and sufficient 
Federal and State mechanisms to preserve and ad-
vance universal service. 

(6) Access to advanced telecommunications 
services for schools, health care, and li-
braries 

Elementary and secondary schools and classrooms, 
health care providers, and libraries should have ac-
cess to advanced telecommunications services as de-
scribed in subsection (h). 

(7) Additional principles 

Such other principles as the Joint Board and the 
Commission determine are necessary and appropriate 
for the protection of the public interest, convenience, 
and necessity and are consistent with this chapter. 

(c) Definition 

(1) In general 

Universal service is an evolving level of telecommu-
nications services that the Commission shall establish 
periodically under this section, taking into account 
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advances in telecommunications and information 
technologies and services. The Joint Board in recom-
mending, and the Commission in establishing, the def-
inition of the services that are supported by Federal 
universal service support mechanisms shall consider 
the extent to which such telecommunications ser-
vices— 

(A) are essential to education, public health, or 
public safety; 

(B) have, through the operation of market choices 
by customers, been subscribed to by a substantial ma-
jority of residential customers; 

(C) are being deployed in public telecommunica-
tions networks by telecommunications carriers; and 

(D) are consistent with the public interest, con-
venience, and necessity. 

(2) Alterations and modifications 

The Joint Board may, from time to time, recom-
mend to the Commission modifications in the defini-
tion of the services that are supported by Federal uni-
versal service support mechanisms. 

(3) Special services 

In addition to the services included in the definition 
of universal service under paragraph (1), the Commis-
sion may designate additional services for such sup-
port mechanisms for schools, libraries, and health 
care providers for the purposes of subsection (h). 
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(d) Telecommunications carrier contribution 

Every telecommunications carrier that provides in-
terstate telecommunications services shall contribute, 
on an equitable and nondiscriminatory basis, to the 
specific, predictable, and sufficient mechanisms estab-
lished by the Commission to preserve and advance 
universal service. The Commission may exempt a car-
rier or class of carriers from this requirement if the 
carrier’s telecommunications activities are limited to 
such an extent that the level of such carrier’s contri-
bution to the preservation and advancement of univer-
sal service would be de minimis. Any other provider of 
interstate telecommunications may be required to 
contribute to the preservation and advancement of 
universal service if the public interest so requires. 

(e) Universal service support 

After the date on which Commission regulations 
implementing this section take effect, only an eligible 
telecommunications carrier designated under section 
214(e) of this title shall be eligible to receive specific 
Federal universal service support. A carrier that re-
ceives such support shall use that support only for the 
provision, maintenance, and upgrading of facilities 
and services for which the support is intended. Any 
such support should be explicit and sufficient to 
achieve the purposes of this section. 

(f) State authority 

A State may adopt regulations not inconsistent 
with the Commission’s rules to preserve and advance 
universal service. Every telecommunications carrier 
that provides intrastate telecommunications services 
shall contribute, on an equitable and 
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nondiscriminatory basis, in a manner determined by 
the State to the preservation and advancement of uni-
versal service in that State. A State may adopt regu-
lations to provide for additional definitions and stand-
ards to preserve and advance universal service within 
that State only to the extent that such regulations 
adopt additional specific, predictable, and sufficient 
mechanisms to support such definitions or standards 
that do not rely on or burden Federal universal service 
support mechanisms. 

(g) Interexchange and interstate services 

Within 6 months after February 8, 1996, the Com-
mission shall adopt rules to require that the rates 
charged by providers of interexchange telecommuni-
cations services to subscribers in rural and high cost 
areas shall be no higher than the rates charged by 
each such provider to its subscribers in urban areas. 
Such rules shall also require that a provider of inter-
state interexchange telecommunications services 
shall provide such services to its subscribers in each 
State at rates no higher than the rates charged to its 
subscribers in any other State. 

(h) Telecommunications services for certain 
providers 

(1) In general 

(A) Health care providers for rural areas 

A telecommunications carrier shall, upon receiving 
a bona fide request, provide telecommunications ser-
vices which are necessary for the provision of health 
care services in a State, including instruction relating 
to such services, to any public or nonprofit health care 
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provider that serves persons who reside in rural areas 
in that State at rates that are reasonably comparable 
to rates charged for similar services in urban areas in 
that State. A telecommunications carrier providing 
service under this paragraph shall be entitled to have 
an amount equal to the difference, if any, between the 
rates for services provided to health care providers for 
rural areas in a State and the rates for similar services 
provided to other customers in comparable rural areas 
in that State treated as a service obligation as a part 
of its obligation to participate in the mechanisms to 
preserve and advance universal service. 

(B) Educational providers and libraries 

All telecommunications carriers serving a geo-
graphic area shall, upon a bona fide request for any of 
its services that are within the definition of universal 
service under subsection (c)(3), provide such services 
to elementary schools, secondary schools, and librar-
ies for educational purposes at rates less than the 
amounts charged for similar services to other parties. 
The discount shall be an amount that the Commis-
sion, with respect to interstate services, and the 
States, with respect to intrastate services, determine 
is appropriate and necessary to ensure affordable ac-
cess to and use of such services by such entities. A tel-
ecommunications carrier providing service under this 
paragraph shall— 

(i) have an amount equal to the amount of the 
discount treated as an offset to its obligation to 
contribute to the mechanisms to preserve and ad-
vance universal service, or 

(ii) notwithstanding the provisions of subsec-
tion (e) of this section, receive reimbursement 
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utilizing the support mechanisms to preserve 
and advance universal service. 

(2) Advanced services 

The Commission shall establish competitively 
neutral rules— 

(A) to enhance, to the extent technically feasible 
and economically reasonable, access to advanced tele-
communications and information services for all pub-
lic and nonprofit elementary and secondary school 
classrooms, health care providers, and libraries; and 

(B) to define the circumstances under which a tel-
ecommunications carrier may be required to connect 
its network to such public institutional telecommuni-
cations users. 

(3) Terms and conditions 

Telecommunications services and network capacity 
provided to a public institutional telecommunications 
user under this subsection may not be sold, resold, or 
otherwise transferred by such user in consideration 
for money or any other thing of value. 

(4) Eligibility of users 

No entity listed in this subsection shall be entitled 
to preferential rates or treatment as required by this 
subsection, if such entity operates as a for-profit busi-
ness, is a school described in paragraph (7)(A) with an 
endowment of more than $50,000,000, or is a library 
or library consortium not eligible for assistance from 
a State library administrative agency under the Li-
brary Services and Technology Act [20 U.S.C. 9121 et 
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seq.]. 

(5) Requirements for certain schools with 
computers having Internet access 

(A) Internet safety 

(i) In general 

Except as provided in clause (ii), an elementary or 
secondary school having computers with Internet ac-
cess may not receive services at discount rates under 
paragraph (1)(B) unless the school, school board, local 
educational agency, or other authority with responsi-
bility for administration of the school— 

(I) submits to the Commission the certi-
fications described in subparagraphs (B) and 
(C); 

(II) submits to the Commission a certifi-
cation that an Internet safety policy has been 
adopted and implemented for the school un-
der subsection (l); and 

(III) ensures the use of such computers in 
accordance with the certifications. 

(ii) Applicability 

The prohibition in clause (i) shall not apply with 
respect to a school that receives services at discount 
rates under paragraph (1)(B) only for purposes other 
than the provision of Internet access, Internet service, 
or internal connections. 
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(iii) Public notice; hearing 

An elementary or secondary school described in 
clause (i), or the school board, local educational 
agency, or other authority with responsibility for ad-
ministration of the school, shall provide reasonable 
public notice and hold at least one public hearing or 
meeting to address the proposed Internet safety pol-
icy. In the case of an elementary or secondary school 
other than an elementary school or a secondary school 
as defined in section 7801 of title 20, the notice and 
hearing required by this clause may be limited to 
those members of the public with a relationship to the 
school. 

(B) Certification with respect to minors 

A certification under this subparagraph is a certifi-
cation that the school, school board, local educational 
agency, or other authority with responsibility for ad-
ministration of the school— 

(i) is enforcing a policy of Internet safety 
for minors that includes monitoring the online 
activities of minors and the operation of a tech-
nology protection measure with respect to any 
of its computers with Internet access that pro-
tects against access through such computers to 
visual depictions that are— 

(I) obscene; 
(II) child pornography; or 
(III) harmful to minors; 

(ii) is enforcing the operation of such tech-
nology protection measure during any use of 
such computers by minors; and 
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(iii) as part of its Internet safety policy is 
educating minors about appropriate online be-
havior, including interacting with other indi-
viduals on social networking websites and in 
chat rooms and cyberbullying awareness and 
response. 

(C) Certification with respect to adults 

A certification under this paragraph is a certifica-
tion that the school, school board, local educational 
agency, or other authority with responsibility for ad-
ministration of the school— 

(i) is enforcing a policy of Internet safety 
that includes the operation of a technology pro-
tection measure with respect to any of its com-
puters with Internet access that protects 
against access through such computers to vis-
ual depictions that are— 

(I) obscene; or 
(II) child pornography; and 

(ii) is enforcing the operation of such tech-
nology protection measure during any use of 
such computers. 

(D) Disabling during adult use 

An administrator, supervisor, or other person au-
thorized by the certifying authority under subpara-
graph (A)(i) may disable the technology protection 
measure concerned, during use by an adult, to enable 
access for bona fide research or other lawful purpose. 
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(E) Timing of implementation 

(i) In general 

Subject to clause (ii) in the case of any school cov-
ered by this paragraph as of the effective date of this 
paragraph under section 1721(h) of the Children’s In-
ternet Protection Act, the certification under subpar-
agraphs (B) and (C) shall be made— 

(I) with respect to the first program 
funding year under this subsection following 
such effective date, not later than 120 days af-
ter the beginning of such program funding year; 
and 

(II) with respect to any subsequent pro-
gram funding year, as part of the application 
process for such program funding year. 

(ii) Process 

(I) Schools with Internet safety pol-
icy and technology protection 
measures in place 

A school covered by clause (i) that has in place an 
Internet safety policy and technology protection 
measures meeting the requirements necessary for cer-
tification under subparagraphs (B) and (C) shall cer-
tify its compliance with subparagraphs (B) and (C) 
during each annual program application cycle under 
this subsection, except that with respect to the first 
program funding year after the effective date of this 
paragraph under section 1721(h) of the Children’s In-
ternet Protection Act, the certifications shall be made 
not later than 120 days after the beginning of such 
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first program funding year. 

(II) Schools without Internet safety 
policy and technology protection 
measures in place 

A school covered by clause (i) that does not have in 
place an Internet safety policy and technology protec-
tion measures meeting the requirements necessary for 
certification under subparagraphs (B) and (C)— 

(aa) for the first program year after the effective 
date of this subsection in which it is applying for 
funds under this subsection, shall certify that it is 
undertaking such actions, including any necessary 
procurement procedures, to put in place an Inter-
net safety policy and technology protection 
measures meeting the requirements necessary for 
certification under subparagraphs (B) and (C); and 

(bb) for the second program year after the effec-
tive date of this subsection in which it is applying 
for funds under this subsection, shall certify that 
it is in compliance with subparagraphs (B) and (C). 

Any school that is unable to certify compliance with 
such requirements in such second program year shall 
be ineligible for services at discount rates or funding 
in lieu of services at such rates under this subsection 
for such second year and all subsequent program 
years under this subsection, until such time as such 
school comes into compliance with this paragraph. 

(III) Waivers 

Any school subject to subclause (II) that cannot 
come into compliance with subparagraphs (B) and (C) 
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in such second year program may seek a waiver of sub-
clause (II)(bb) if State or local procurement rules or 
regulations or competitive bidding requirements pre-
vent the making of the certification otherwise re-
quired by such subclause. A school, school board, local 
educational agency, or other authority with responsi-
bility for administration of the school shall notify the 
Commission of the applicability of such subclause to 
the school. Such notice shall certify that the school in 
question will be brought into compliance before the 
start of the third program year after the effective date 
of this subsection in which the school is applying for 
funds under this subsection. 

(F) Noncompliance 

(i) Failure to submit certification 

Any school that knowingly fails to comply with the 
application guidelines regarding the annual submis-
sion of certification required by this paragraph shall 
not be eligible for services at discount rates or funding 
in lieu of services at such rates under this subsection. 

(ii) Failure to comply with certification 

Any school that knowingly fails to ensure the use 
of its computers in accordance with a certification un-
der subparagraphs (B) and (C) shall reimburse any 
funds and discounts received under this subsection for 
the period covered by such certification. 

(iii) Remedy of noncompliance 

(I) Failure to submit 

A school that has failed to submit a certification 
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under clause (i) may remedy the failure by submitting 
the certification to which the failure relates. Upon 
submittal of such certification, the school shall be eli-
gible for services at discount rates under this subsec-
tion. 

(II) Failure to comply 

A school that has failed to comply with a certifica-
tion as described in clause (ii) may remedy the failure 
by ensuring the use of its computers in accordance 
with such certification. Upon submittal to the Com-
mission of a certification or other appropriate evi-
dence of such remedy, the school shall be eligible for 
services at discount rates under this subsection. 

(6) Requirements for certain libraries with 
computers having Internet access 

(A) Internet safety 

(i) In general 

Except as provided in clause (ii), a library having 
one or more computers with Internet access may not 
receive services at discount rates under paragraph 
(1)(B) unless the library— 

(I) submits to the Commission the certi-
fications described in subparagraphs (B) and 
(C); and 

(II) submits to the Commission a certifi-
cation that an Internet safety policy has been 
adopted and implemented for the library under 
subsection (l); and 
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(III) ensures the use of such computers in 
accordance with the certifications. 

(ii) Applicability 

The prohibition in clause (i) shall not apply with 
respect to a library that receives services at discount 
rates under paragraph (1)(B) only for purposes other 
than the provision of Internet access, Internet service, 
or internal connections. 

(iii) Public notice; hearing 

A library described in clause (i) shall provide rea-
sonable public notice and hold at least one public hear-
ing or meeting to address the proposed Internet safety 
policy. 

(B) Certification with respect to minors 

A certification under this subparagraph is a certifi-
cation that the library— 

(i) is enforcing a policy of Internet safety 
that includes the operation of a technology pro-
tection measure with respect to any of its com-
puters with Internet access that protects 
against access through such computers to vis-
ual depictions that are— 

(I) obscene; 
(II) child pornography; or 
(III) harmful to minors; and 

(ii) is enforcing the operation of such tech-
nology protection measure during any use of 
such computers by minors. 
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(C) Certification with respect to adults 

A certification under this paragraph is a certifica-
tion that the library— 

(i) is enforcing a policy of Internet safety 
that includes the operation of a technology pro-
tection measure with respect to any of its com-
puters with Internet access that protects 
against access through such computers to vis-
ual depictions that are— 

(I) obscene; or 
(II) child pornography; and 

(ii) is enforcing the operation of such tech-
nology protection measure during any use of 
such computers. 

(D) Disabling during adult use 

An administrator, supervisor, or other person au-
thorized by the certifying authority under subpara-
graph (A)(i) may disable the technology protection 
measure concerned, during use by an adult, to enable 
access for bona fide research or other lawful purpose. 

(E) Timing of implementation 

(i) In general 

Subject to clause (ii) in the case of any library cov-
ered by this paragraph as of the effective date of this 
paragraph under section 1721(h) of the Children’s In-
ternet Protection Act, the certification under subpar-
agraphs (B) and (C) shall be made— 

(I) with respect to the first program 
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funding year under this subsection following 
such effective date, not later than 120 days af-
ter the beginning of such program funding year; 
and 

(II) with respect to any subsequent pro-
gram funding year, as part of the application 
process for such program funding year. 

(ii) Process 

(I) Libraries with Internet safety 
policy and technology protection 
measures in place 

A library covered by clause (i) that has in place an 
Internet safety policy and technology protection 
measures meeting the requirements necessary for cer-
tification under subparagraphs (B) and (C) shall cer-
tify its compliance with subparagraphs (B) and 

(C) during each annual program application cycle un-
der this subsection, except that with respect to the 
first program funding year after the effective date of 
this paragraph under section 1721(h) of the Children’s 
Internet Protection Act, the certifications shall be 
made not later than 120 days after the beginning of 
such first program funding year. 

(II) Libraries without Internet safety 
policy and technology protection 
measures in place 

A library covered by clause (i) that does not have in 
place an Internet safety policy and technology protec-
tion measures meeting the requirements necessary for 
certification under subparagraphs (B) and (C)— 
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(aa) for the first program year after the effective 
date of this subsection in which it is applying for 
funds under this subsection, shall certify that it is 
undertaking such actions, including any necessary 
procurement procedures, to put in place an Inter-
net safety policy and technology protection 
measures meeting the requirements necessary for 
certification under subparagraphs (B) and (C); and 

(bb) for the second program year after the effec-
tive date of this subsection in which it is applying 
for funds under this subsection, shall certify that 
it is in compliance with subparagraphs (B) and (C). 

Any library that is unable to certify compliance 
with such requirements in such second program year 
shall be ineligible for services at discount rates or 
funding in lieu of services at such rates under this sub-
section for such second year and all subsequent pro-
gram years under this subsection, until such time as 
such library comes into compliance with this para-
graph. 

(III) Waivers 

Any library subject to subclause (II) that cannot 
come into compliance with subparagraphs (B) and (C) 
in such second year may seek a waiver of subclause 
(II)(bb) if State or local procurement rules or regula-
tions or competitive bidding requirements prevent the 
making of the certification otherwise required by such 
subclause. A library, library board, or other authority 
with responsibility for administration of the library 
shall notify the Commission of the applicability of 
such subclause to the library. Such notice shall certify 
that the library in question will be brought into com-
pliance before the start of the third program year after 
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the effective date of this subsection in which the li-
brary is applying for funds under this subsection. 

(F) Noncompliance 

(i) Failure to submit certification 

Any library that knowingly fails to comply with the 
application guidelines regarding the annual submis-
sion of certification required by this paragraph shall 
not be eligible for services at discount rates or funding 
in lieu of services at such rates under this subsection. 

(ii) Failure to comply with certification 

Any library that knowingly fails to ensure the use 
of its computers in accordance with a certification un-
der subparagraphs (B) and (C) shall reimburse all 
funds and discounts received under this subsection for 
the period covered by such certification. 

(iii) Remedy of noncompliance 

(I) Failure to submit 

A library that has failed to submit a certification 
under clause (i) may remedy the failure by submitting 
the certification to which the failure relates. Upon 
submittal of such certification, the library shall be el-
igible for services at discount rates under this subsec-
tion. 

(II) Failure to comply 

A library that has failed to comply with a certifica-
tion as described in clause (ii) may remedy the failure 
by ensuring the use of its computers in accordance 
with such certification.  Upon submittal to the 
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Commission of a certification or other appropriate ev-
idence of such remedy, the library shall be eligible for 
services at discount rates under this subsection. 

(7) Definitions 

For purposes of this subsection: 

(A) Elementary and secondary schools 

The term “elementary and secondary schools” 
means elementary schools and secondary schools, as 
defined in section 7801 of title 20. 

(B) Health care provider 

The term “health care provider” means— 

(i) post-secondary educational institu-
tions offering health care instruction, teaching 
hospitals, and medical schools; 

(ii) community health centers or health 
centers providing health care to migrants; 

(iii) local health departments or agencies; 

(iv) community mental health centers; 

(v) not-for-profit hospitals; 

(vi) rural health clinics; 

(vii) skilled nursing facilities (as defined in 
section 395i-3(a) of title 42); and 

(viii) consortia of health care providers con-
sisting of one or more entities described in 
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clauses (i) through (vii). 

(C) Public institutional telecommunica-
tions user 

The term “public institutional telecommunications 
user” means an elementary or secondary school, a li-
brary, or a health care provider as those terms are de-
fined in this paragraph. 

(D) Minor 

The term “minor” means any individual who has 
not attained the age of 17 years. 

(E) Obscene 

The term “obscene” has the meaning given such 
term in section 1460 of title 18. 

(F) Child pornography 

The term “child pornography” has the meaning 
given such term in section 2256 of title 18. 

(G) Harmful to minors 

The term “harmful to minors” means any picture, 
image, graphic image file, or other visual depiction 
that— 

(i) taken as a whole and with respect to 
minors, appeals to a prurient interest in nudity, 
sex, or excretion; 

(ii) depicts, describes, or represents, in a 
patently offensive way with respect to what is 
suitable for minors, an actual or simulated 
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sexual act or sexual contact, actual or simu-
lated normal or perverted sexual acts, or a lewd 
exhibition of the genitals; and taken as a whole, 
lacks serious literary, artistic, political, or sci-
entific value as to minors. 

(H) Sexual act; sexual contact 

The terms “sexual act” and “sexual contact” have 
the meanings given such terms in section 2246 of title 
18. 

(I) Technology protection measure 

The term “technology protection measure” means a 
specific technology that blocks or filters Internet ac-
cess to the material covered by a certification under 
paragraph (5) or (6) to which such certification relates. 

(i) Consumer protection 

The Commission and the States should ensure that 
universal service is available at rates that are just, 
reasonable, and affordable. 

(j) Lifeline assistance 

Nothing in this section shall affect the collection, 
distribution, or administration of the Lifeline Assis-
tance Program provided for by the Commission under 
regulations set forth in section 69.117 of title 47, Code 
of Federal Regulations, and other related sections of 
such title. 

(k) Subsidy of competitive services prohibited 

A telecommunications carrier may not use services 
that are not competitive to subsidize services that are 
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subject to competition. The Commission, with respect 
to interstate services, and the States, with respect to 
intrastate services, shall establish any necessary cost 
allocation rules, accounting safeguards, and guide-
lines to ensure that services included in the definition 
of universal service bear no more than a reasonable 
share of the joint and common costs of facilities used 
to provide those services. 

(l) Internet safety policy requirement for 
schools and libraries 

(1) In general 

In carrying out its responsibilities under subsec-
tion (h), each school or library to which subsection (h) 
applies shall— 

(A) adopt and implement an Internet safety 
policy that addresses— 

(i) access by minors to inappropriate 
matter on the Internet and World Wide 
Web; 

(ii) the safety and security of minors 
when using electronic mail, chat rooms, and 
other forms of direct electronic communica-
tions; 

(iii) unauthorized access, including so-
called “hacking”, and other unlawful activi-
ties by minors online; 

(iv) unauthorized disclosure, use, and dis-
semination of personal identification infor-
mation regarding minors; and 
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(v) measures designed to restrict minors’ 
access to materials harmful to minors; and 

(B) provide reasonable public notice and 
hold at least one public hearing or 
meeting to address the proposed Inter-
net safety policy. 

(2) Local determination of content 

A determination regarding what matter is inappro-
priate for minors shall be made by the school board, 
local educational agency, library, or other authority 
responsible for making the determination. No agency 
or instrumentality of the United States Government 
may— 

(A) establish criteria for making such deter-
mination; 

(B) review the determination made by the 
certifying school, school board, local educational 
agency, library, or other authority; or 

(C) consider the criteria employed by the cer-
tifying school, school board, local educational 
agency, library, or other authority in the admin-
istration of subsection (h)(1)(B). 

(3) Availability for review 

Each Internet safety policy adopted under this sub-
section shall be made available to the Commission, 
upon request of the Commission, by the school, school 
board, local educational agency, library, or other au-
thority responsible for adopting such Internet safety 
policy for purposes of the review of such Internet 
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safety policy by the Commission. 

(4) Effective date 

This subsection shall apply with respect to schools 
and libraries on or after the date that is 120 days after 
December 21, 2000. 
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