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INTEREST OF AMICUS CURIAE1 

Amici are Emma Hilton PhD and the 
International Consortium on Female Sport (ICFS).  

Dr. Hilton is a developmental biologist at the 
University of Manchester, UK, with extensive 
expertise in developmental genetics. She has authored 
multiple peer-reviewed analyses on male2 sex 
development, athletic advantage, the effects of 
testosterone suppression, and the use of sex-screening 
to determine eligibility for the female category in 
sport. Dr Hilton is widely consulted and cited in sports 
federation policies concerning transgender athletes 
and individuals with disorders of sex development, 
and the use of sex-screening to protect the women’s 
category in sport. A copy of her curriculum vitae is 
attached as Appendix A. 

The International Consortium on Female Sport 
(ICFS) is a non-governmental organization of sports 
organizations and women’s sports advocates from 
across the political spectrum and around the world 
committed to the principle that “fairness and safety for 

 
1 Rule 37 statement: No party’s counsel authored any 
of this brief; amici alone funded its preparation and 
submission. See Sup. Ct. R. 37.6. 
2 As used in this brief the terms “male” and “female” 
and “man” and “woman” and “girls” and “boys” are 
used to refer solely to members of the male or female 
sex and without regard to gender identification. 
Therefore, for example, the term “female athlete” 
refers to a competitor who is biologically female at 
birth and who has not experienced male development. 
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female athletes in sport is ensured by having a 
dedicated category for those born female.” 
https://www.icfsport.org/. Accordingly, ICFS 
advocates for the use of discreet and scientifically 
robust sex-screening protocols to protect the women’s 
category of sport from participation by individuals 
with male physiological advantages.  
 

https://www.icfsport.org/
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SUMMARY OF ARGUMENT 

Both courts below in Little, et al. v. Hecox, et al. 
misunderstood sex-verification-screening and erred in 
condemning it as a tool for protecting equal 
opportunities in women’s scholastic sport.  

In fact, modern scientific methods of sex-
screening are non-intrusive, highly sensitive, and can 
be inexpensively and discreetly applied to easily verify 
the eligibility of 99.9% of women to compete in 
women’s sports.  

Only in exceedingly rare instances in which an 
SRY gene is detected will it be necessary to progress 
to standard medical workflows to assess whether a 
rare genetic condition is present that negates male 
physical development even where the SRY gene is 
present. In these rare instances resorting to standard 
medical diagnosis can determine whether male 
physiological development is present in order to 
permit individuals who have not experienced that 
development to compete in women’s sports. 

This case presents an excellent opportunity for 
the Court to recognize that sex-verification-screening 
is a reasonable tool for assessing the absence of male 
developmental pathways to confirm eligibility to 
compete in women’s sport and make clear that Title IX 
requires the implementation of reasonable practices to 
protect women’s equal opportunities in scholastic 
sports. 
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ARGUMENT 

I. Protection of Equal Opportunities in 
Women’s Sports Requires Effective and 
Reliable Sex-Verification 

In Hecox the district court found that, “[w]hen 
Jane tries out for Boise High’s women’s soccer team, 
she will be subject to the possibility of embarrassment, 
harassment, and invasion of privacy through having 
to verify her sex.” Hecox v. Little, 479 F. Supp. 3d 930, 
987 (D. Idaho 2020). The Ninth Circuit upheld this 
finding. Hecox v. Little, 104 F.4th 1061, 1087 (9th Cir. 
2024). Both opinions evince a profound 
misunderstanding of sex-verification-screening in 
sport and why such verification is essential to comply 
with Title IX. 

Title IX mandates equal athletic opportunities 
for women in scholastic sports. The Title IX athletics 
regulation, 34 C.F.R. § 106.41 (hereafter the “athletics 
regulation”), plainly state that 

No person shall, on the basis of sex, be 
excluded from participation in, be denied 
the benefits of, be treated differently 
from another person or otherwise be 
discriminated against in any 
interscholastic, intercollegiate, club or 
intermural athletics offered by a 
recipient …   

In practice, equal opportunities for women in 
sport are achieved by maintaining a separate sports 
category, i.e., separate sports teams, for women. See  
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Soule v. Connecticut Ass’n of Sch., Inc., 90 F.4th 34, 63 
(2d Cir. 2023) (Menashi, J. and Park, J., concurring) 
(“the Title IX framework effectively requires a 
recipient to maintain separate sports teams”). Thus, 
the Title IX athletics regulation endorses “separate 
teams for members of each sex” in sports requiring 
“competitive skill” and/or in sports which, due to 
collisions or “bodily contact,” are considered a “contact 
sport.” 34 C.F.R. § 106.41(b). See, e.g., O ‘Connor v. Bd. 
of Educ. of Sch. Dist. 23, 449 U.S. 1301, 1307 (1980) 
(Stevens, J., in chambers) (“Without a gender-based 
classification in competitive contact sports, there 
would be a substantial risk that boys would dominate 
the girls’ programs and deny them an equal 
opportunity to compete in interscholastic events.”) 

Obviously, however, sex-separated sports teams 
are meaningless without an effective way to ensure 
that the participants on women’s teams are in fact 
women. Thus, amici posit that Title IX cannot work as 
intended without an effective means of verifying and 
validating the sex of competitors in women’s sports. 

Today, women at all levels of scholastic sport 
(elementary school, junior high, high school, junior 
college and college) are regularly confronted by boys 
and men who seek to compete on women’s teams. 
Many of the male competitors in women’s sport are 
trans-identifying males, meaning that these males 
claim a feminine gender identity and typically seek to 
present themselves as feminine in every way, 
including using a traditionally feminine name and 
pronouns, seeking surgical and hormonal 
interventions to help them present as feminine, and 
seeking to pass themselves off as female, consistent 
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with their self-professed gender identity. 

Experience has shown that many of the males 
who seek to compete in women’s sports were 
“transitioned” by their parents at very young ages and 
taught to live as girls. See, e.g., Tirrell v. Edelblut, No. 
24-CV-251-LM-TSM, 2024 WL 3898544, at *2 (D.N.H. 
Aug. 22, 2024) (“When a transgender girl and her 
parents seek treatment for gender dysphoria prior to 
the onset of puberty, providers may prescribe puberty-
blocking medication to prevent the development of 
physical characteristics that conflict with the child’s 
gender identity.”) (emphasis added); Doe v. Hanover 
Cnty. Sch. Bd., No. 3:24CV493, 2024 WL 3850810, at 
*2 (E.D. Va. Aug. 16, 2024) (“when Janie was nine 
years old, she received a histrelin implant.”) (emphasis 
added); Doe v. Horne, 683 F. Supp. 3d 950, 960 (D. 
Ariz. 2023), aff’d, 115 F.4th 1083 (9th Cir. 2024) 
(“Megan has been taking puberty blockers since she 
was 11 years old as part of her medical treatment for 
gender dysphoria.”) (emphasis added); A.M. by E.M. v. 
Indianapolis Pub. Sch., 617 F. Supp. 3d 950, 954–55 
(S.D. Ind. 2022), appeal dismissed sub nom. A.M. by 
E.M. v. Indianapolis Pub. Sch. & Superintendent, No. 
22-2332, 2023 WL 371646 (7th Cir. Jan. 19, 2023), and 
vacated, No. 1:22-CV-01075-JMS-MKK, 2023 WL 
11852464 (S.D. Ind. Jan. 19, 2023) (“Plaintiff A.M. is a 
ten-year-old . . . whose birth-assigned sex was male. . 
. . and is currently taking a puberty blocker.”); B. P. J. 
v. W. Virginia State Bd. of Educ., 550 F. Supp. 3d 347, 
355 (S.D.W. Va. 2021) (“As part of treating her gender 
dysphoria, B.P.J. has been on puberty delaying drugs 
for over a year.”) (emphasis added). 

As a result of efforts by males to present as 
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female it is not always apparent to female athletes 
that certain of their competitors, or even teammates, 
are men. See, e.g., Slusser v. Mountain W. Conf., No. 
1:24-CV-03155-SKC-MDB, 2024 WL 4876221, at *3 
(D. Colo. Nov. 25, 2024), appeal dismissed sub nom. 
Van Kirk v. Mountain W. Conf., No. 24-1461, 2025 WL 
1489927 (10th Cir. May 19, 2025) (noting that a “trans 
teammate played [on the San Jose State University 
women’s volleyball team] although apparently her 
alleged status as a trans woman was not widely 
suspected or assumed at the time”); Slusser v. 
Mountain W. Conf., No. 1:24-CV-03155-SKC-MDB, 
ECF No. 78 (Amended Complaint) at p. 75, ¶ 364 
(alleging that initially a trans-identifying male 
athlete’s own assistant coach was unaware of his male 
sex); pp. 75-77, ¶¶ 365-76 (alleging that female athlete 
for months shared a residence with, and was roomed 
on road trips with, a trans-identifying male without 
knowing the teammate was male).  

Title IX’s equal opportunity mandate, requiring 
women to have equal opportunities to men, cannot be 
achieved, monitored or enforced in scholastic sports 
without reliable information about the sex of 
participants on women’s teams. Further, women 
cannot protect their safety in contact sports or their 
privacy in locker rooms where there is no substantial 
effort to verify that there is sex-separation on 
supposedly sex-separated teams. The effective 
implementation of Title IX in scholastic sports 
requires the capacity to effectively differentiate 
between the members of each sex and allow only 
females on girls’ and women’s teams. Fortunately, 
science makes such verification easy, inexpensive, 
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discreet, and, in almost all cases, routine. 

II. Factors Complicating Reliance on Birth 
Certificates or Self-Identification to 
Confirm the Sex of Female Athletes  

Confirming an athlete’s sex has not 
traditionally been considered difficult. Until recently 
birth certificates were a reliable means of ascertaining 
sex. However, the utility of birth certificates to 
accurately identify biological sex has declined. 

Yet, some scholastic sport governing bodies, 
such as the National Collegiate Athletic Association 
(NCAA) and the California Community College 
Athletic Association (3C2A), adamantly oppose 
verifying the sex of athletes competing in women’s 
sports. Consequently, multiple lawsuits are currently 
pending in the federal courts challenging college 
sports organizations’ current rules which block women 
from reliably ascertaining whether the competitors 
they are facing in women’s sports or even their own 
teammates are biologically female. See, e.g., Gaines, et 
al. v. National Collegiate Athletic Assoc., et al., No. 
1:24-CV-01109-MHC, ECF No. 94 (Corrected Second 
Amended Complaint), p. 111, ¶ 411 (“The NCAA 
Transgender Eligibility Policies deter participation in 
intercollegiate athletics by women through providing 
insufficient information for women to protect their 
personal safety in sport, . . . increasing safety risks for 
women”), p. 165, ¶ 713 (“The NCAA does not require 
to be provided, nor does the NCAA provide or require 
member institutions or schools to provide, any notice 
to female competitors, even in Contact Sports and 
Limited-Contact Sports with a higher risk of collisions 
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and concussions and other injuries, that they will be 
facing a Male student-athlete in competition.”), p. 165, 
¶ 714 (“the NCAA refuses to make available 
information to student-athletes regarding whether 
any of their opponents are males who have been 
granted the opportunity to compete on a women’s team 
pursuant to the NCAA’s Transgender Eligibility 
Policies”), p. 166, ¶ 717 (“Given that the NCAA 
prohibits the disclosure of information regarding the 
sex of student-athletes, does not conduct sex-
verification-testing, and does not advise women who 
are facing a male in competition of the sex of a male 
opponent, each Plaintiff . . . is concerned that she may 
not know in advance of competing or participating in 
future NCAA competitions (or practices or 
scrimmages) that she will be, or is, facing a male 
athlete.”), p. 166, ¶ 718 (“These aspects of the NCAA 
Transgender Eligibility Policies put Plaintiffs 
competing in Contact and Limited-Contact Sports at 
increased risk of injury . . .  and deprive them of 
information vital to the women exercising informed 
consent before competing head-to-head against a male 
athlete.”); Slusser v. Mountain W. Conf., No. 1:24-CV-
03155-SKC-MDB, ECF No. 78 (Amended Complaint) 
at p. 75-77, ¶ 364-76 (discussed supra at 7). 

A. Birth Certificates 

Largely due to activists championing the easy 
amendment of sex designation on birth certificates to 
reflect the certificate holder’s subjective, self-chosen 
gender identity, birth certificates in the United States 
and around the world have ceased to be reliable 
indicators of an individual’s sex.  
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At least twenty-six (26) states and the District 
of Columbia allow a person to change the sex marker 
on their birth records through state law 
administrative procedures. See Appendix B at 4, 
Movement Advancement Project, Identity Document 
Laws and Policies. In at least fourteen (14) of those 
states, no medical documentation whatsoever is 
necessary. Id. Whichever sex was recorded on original 
birth records will not typically be reflected on a birth 
certificate if it is changed through a state-sanctioned 
process. See e.g., N.J. Stat. Ann. § 26:8-40.12(b) & (c) 
(2024) (“The amended certificate of birth … shall not 
be marked as amended. … [The State registrar] … 
shall enter the amended certificate in his local record 
and place his original copy of the original certificate 
under seal.”) (emphasis added).  

Similarly, many countries outside the U.S. 
permit the birth marker on a birth certificate to be 
changed through an application process. See, e.g., 
https://www.germany.info/us-en/service/04-
familymatters/self-determination-
2671874#:~:text=Article,signature%20on%20the%20d
eclaration%20form (Germany); 
https://www.govt.nz/browse/passports-citizenship-
and-identity/changing-your-gender/change-the-
registered-sex-on-your-birth-certificate/ (New 
Zealand); https://www2.gov.pt/en/cidadaos-europeus-
viajar-viver-e-fazer-negocios-em-portugal/direitos-
dos-cidadaos-e-das-familias-entre-paises-da-uniao-
europeia/reconhecimento-de-identidade-de-genero-
em-
portugal#:~:text=In%20Portugal%2C%20it%20is%20
possible,phone:%20211%20950%20500 (Portugal).  

https://www.germany.info/us-en/service/04-familymatters/self-determination-2671874#:%7E:text=Article,signature%20on%20the%20declaration%20form
https://www.germany.info/us-en/service/04-familymatters/self-determination-2671874#:%7E:text=Article,signature%20on%20the%20declaration%20form
https://www.germany.info/us-en/service/04-familymatters/self-determination-2671874#:%7E:text=Article,signature%20on%20the%20declaration%20form
https://www.germany.info/us-en/service/04-familymatters/self-determination-2671874#:%7E:text=Article,signature%20on%20the%20declaration%20form
https://www.govt.nz/browse/passports-citizenship-and-identity/changing-your-gender/change-the-registered-sex-on-your-birth-certificate/
https://www.govt.nz/browse/passports-citizenship-and-identity/changing-your-gender/change-the-registered-sex-on-your-birth-certificate/
https://www.govt.nz/browse/passports-citizenship-and-identity/changing-your-gender/change-the-registered-sex-on-your-birth-certificate/
https://www2.gov.pt/en/cidadaos-europeus-viajar-viver-e-fazer-negocios-em-portugal/direitos-dos-cidadaos-e-das-familias-entre-paises-da-uniao-europeia/reconhecimento-de-identidade-de-genero-em-portugal#:%7E:text=In%20Portugal%2C%20it%20is%20possible,phone:%20211%20950%20500
https://www2.gov.pt/en/cidadaos-europeus-viajar-viver-e-fazer-negocios-em-portugal/direitos-dos-cidadaos-e-das-familias-entre-paises-da-uniao-europeia/reconhecimento-de-identidade-de-genero-em-portugal#:%7E:text=In%20Portugal%2C%20it%20is%20possible,phone:%20211%20950%20500
https://www2.gov.pt/en/cidadaos-europeus-viajar-viver-e-fazer-negocios-em-portugal/direitos-dos-cidadaos-e-das-familias-entre-paises-da-uniao-europeia/reconhecimento-de-identidade-de-genero-em-portugal#:%7E:text=In%20Portugal%2C%20it%20is%20possible,phone:%20211%20950%20500
https://www2.gov.pt/en/cidadaos-europeus-viajar-viver-e-fazer-negocios-em-portugal/direitos-dos-cidadaos-e-das-familias-entre-paises-da-uniao-europeia/reconhecimento-de-identidade-de-genero-em-portugal#:%7E:text=In%20Portugal%2C%20it%20is%20possible,phone:%20211%20950%20500
https://www2.gov.pt/en/cidadaos-europeus-viajar-viver-e-fazer-negocios-em-portugal/direitos-dos-cidadaos-e-das-familias-entre-paises-da-uniao-europeia/reconhecimento-de-identidade-de-genero-em-portugal#:%7E:text=In%20Portugal%2C%20it%20is%20possible,phone:%20211%20950%20500
https://www2.gov.pt/en/cidadaos-europeus-viajar-viver-e-fazer-negocios-em-portugal/direitos-dos-cidadaos-e-das-familias-entre-paises-da-uniao-europeia/reconhecimento-de-identidade-de-genero-em-portugal#:%7E:text=In%20Portugal%2C%20it%20is%20possible,phone:%20211%20950%20500
https://www2.gov.pt/en/cidadaos-europeus-viajar-viver-e-fazer-negocios-em-portugal/direitos-dos-cidadaos-e-das-familias-entre-paises-da-uniao-europeia/reconhecimento-de-identidade-de-genero-em-portugal#:%7E:text=In%20Portugal%2C%20it%20is%20possible,phone:%20211%20950%20500
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B. Mischaracterization of Sex as 
Private Medical or Educational 
Information 

Increasingly as well, proponents of trans-
identifying males participating in women’s scholastic 
sports seek to characterize an athlete’s sex or 
transgender status as medical information or 
“education records” under the Family Educational 
Rights and Privacy Act (FERPA) that is not publicly 
disclosable. See, e.g., Slusser v. Mountain W. Conf., No. 
1:24-CV-03155-SKC-MDB, ECF No. 58-1 (Transcript 
of pre-hearing conference) at p. 25 (transcript p. 24), 
lines 14 – 25 (statement of counsel for San Jose State 
University) (“I do want to make sure that we’re 
mindful of the privacy rights of the student-athletes 
on this SJSU state team. And I would hate for there to 
be testimony or argument in -- or offers of proof in open 
court about the gender identity or medical information 
or anything along those lines of any of the student-
athletes on our team.”); see also Slusser, No. 1:24-cv-
03155, ECF No. 67 (CSU Defendants’ Rule 12(b) 
Motion to Dismiss) (repeatedly referring to trans-
identifying male volleyball player on the school’s 
women’s volleyball team as “the allegedly transgender 
player”). 

In this way, FERPA has been erroneously relied 
upon as an excuse for schools to not enforce Title IX’s 
standards, particularly in women’s sports, where 
faithful implementation of the Title IX athletics 
regulation depends upon an ability to identify 
individuals by their “sex.” See, e.g., Title IX Complaint 
Against Sonoma County Junior College District d/b/a 
Santa Rosa Junior College, at: 
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https://iconswomen.com/wp-
content/uploads/2025/09/Title-IX-Complaint-to-
Department-of-Education-Office-of-Civil-Rights.pdf at 
¶¶ 73, 77 n. 16 (noting that junior college was 
attempting to rely on FERPA to characterize sex 
and/or gender identity as confidential and not 
disclosable information). 

C. The NCAA’s Current Eligibility 
Policy for Transgender Student-
Athletes Relies on Changeable Birth 
Certificates  

Currently, female athletes at more than 1,100 
NCAA member colleges and universities, including at 
Petitioner Boise State University, are vulnerable to 
men competing against them or on their college team 
because the NCAA’s “Participation Policy for 
Transgender Student-Athletes” (effective Feb. 5, 2025) 
provides that schools subject to Title IX need look no 
further than unreliable birth certificates to assess 
eligibility for an NCAA women’s team. The NCAA’s 
latest policy iteration states the standard for 
determining “sex assigned at birth” is solely “[t]he 
male or female designation . . . marked on their birth 
records.” 
https://www.ncaa.org/sports/2022/1/27/transgender-
participation-policy.aspx. Although the NCAA policy 
says, “students assigned male at birth may not 
compete on a women’s team with amended birth 
certificates,” this statement is meaningless given that 
when birth certificates are amended by state officials, 
the resulting certificate does not typically record any 
amendment. See, e.g., N.J. Stat. Ann. § 26:8-40.12(b) & 
(c) (2024). 

https://iconswomen.com/wp-content/uploads/2025/09/Title-IX-Complaint-to-Department-of-Education-Office-of-Civil-Rights.pdf
https://iconswomen.com/wp-content/uploads/2025/09/Title-IX-Complaint-to-Department-of-Education-Office-of-Civil-Rights.pdf
https://iconswomen.com/wp-content/uploads/2025/09/Title-IX-Complaint-to-Department-of-Education-Office-of-Civil-Rights.pdf
https://www.ncaa.org/sports/2022/1/27/transgender-participation-policy.aspx
https://www.ncaa.org/sports/2022/1/27/transgender-participation-policy.aspx
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The NCAA policy also contains a proviso 
allowing schools to elect to follow local and state laws 
which may “supersede[] the rules of the NCAA,” 
regarding the participation of transgender student-
athletes. 
https://www.ncaa.org/sports/2022/1/27/transgender-
participation-policy.aspx. This means that in States 
with laws that conflate gender identity with biological 
sex, the NCAA policy authorizes member schools to 
allow trans-identifying males to compete on women’s 
teams.  

The Mountain West Conference,3 of which 
Petitioner Boise State University is a member, has a 
written policy prohibiting inquiries to the Conference 
or the NCAA concerning transgender student-athlete 
eligibility and exempting its member schools from 
even informing the Conference if a school has a male 
transgender student-athlete competing on a women’s 
team. https://storage.googleapis.com/themw-
com/2025/02/ec83f001-appendix-j.pdf. 

D. 3C2A Transgender Policy Blocks the 
Assessment of Biological Sex 

Another example of a college athletic 
association policy that improperly bars evaluation of 
an individual’s biological “sex” before they are eligible 
to compete in women’s sports is 3C2A Bylaw 1.11 
which states that a trans-identifying male who begins 
a “gender transition” during college may compete on a 
women’s team after a year of testosterone suppression. 
https://3c2asports.org/Constitution/2025-

 
3 A member conference of the NCAA. 

https://www.ncaa.org/sports/2022/1/27/transgender-participation-policy.aspx
https://www.ncaa.org/sports/2022/1/27/transgender-participation-policy.aspx
https://storage.googleapis.com/themw-com/2025/02/ec83f001-appendix-j.pdf
https://storage.googleapis.com/themw-com/2025/02/ec83f001-appendix-j.pdf
https://3c2asports.org/Constitution/2025-26/Bylaw_1.pdf


14 
 

 

26/Bylaw_1.pdf.   However, if the “gender transition” 
takes place before enrollment at a 3C2A school the 
man “need not disclose their gender identity or history 
to their college or the 3C2A.” Id. 

Thus, the Title IX equal opportunity rights of 
female athletes at all 112 community colleges with 
varsity athletics programs in California are not 
adequately protected, given there is no attempt to 
verify the sex of participants in women’s sports at 
California community colleges. Bylaw 1.11 impedes 
women student-athletes in California community 
colleges from discovering whether men are competing 
with or against them in competitive sport. 

III. Sport Participation Has Traditionally 
Required Submission of Objective Health 
Information  

As explained above, college athletic 
associations, including the NCAA, lack a process for 
reliably identifying the biological sex of student-
athletes who seek to participate on women’s teams or 
for making this essential information available to 
women. Yet, at that same time these organizations 
demand student-athletes provide much more sensitive 
and detailed data about their health and other 
physical characteristics,  

A. Drug Testing in Sport  

The idea that requiring sex-verification is 
overly intrusive in the context of competitive sports is 
untenable. For example, while the NCAA has not 
implemented sex-verification-screening and instead 

https://3c2asports.org/Constitution/2025-26/Bylaw_1.pdf


15 
 

 

favors unreliable birth certificates as the sole 
measurement tool to assess eligibility for female 
sports, the NCAA requires college athletes to submit 
to urine sample collection for drug testing purposes. 
Samples for drug testing collection protocols require 
the athlete with no advance notice and upon the 
NCAA’s unilateral demand, to provide a urine sample 
while the drug testing officer (to ensure sample 
fidelity) watches urinal excretion in real time. That is, 
a drug testing officer has an unimpeded view of the 
athletes’ external genitals, with consent from the 
athlete and mutual contractual recognition that 
eligibility criteria can require uncomfortable testing 
protocols. 
https://ncaaorg.s3.amazonaws.com/ssi/substance/SSI_
DrugTestingManual.pdf (“The DCO or their designee 
will fully observe the provision of the student-athlete 
specimen.”). 

The NCAA’s required visual monitoring of urine 
excretion and collection of observed drug testing 
samples for both male and female student-athletes is 
far more intrusive than the cheek swab that, as 
explained below, could be used by the NCAA to 
reliably verify a student-athlete’s biological sex in 99.9 
percent of cases. 

B. Pre-participation Physicals and 
Required Medical Disclosures 

“An annual [Preparticipation Physical or 
“PPE”] is required by most state high school athletic 
associations for participation in school-based sports[.]” 
McDonald, J., et al., The Preparticipation Physical 
Evaluation, 103(9) AM FAM PHYSICIAN, 539-546 (2021). 

https://ncaaorg.s3.amazonaws.com/ssi/substance/SSI_DrugTestingManual.pdf
https://ncaaorg.s3.amazonaws.com/ssi/substance/SSI_DrugTestingManual.pdf
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The published guideline of the American Academy of 
Pediatrics, recommends that the PPE “include a 
structured physical examination that focuses on the 
cardiovascular, musculoskeletal, and neurologic 
systems. Screening for depression, anxiety disorders, 
and attention-deficit/hyperactivity disorder is also 
recommended.” Id. 

An example of the detailed medical information 
that college athletes must provide on a pre-
participation physical each year before participating 
in college sports is reflected on the linked exemplar, 
which is the form used by Cornell University for its 
intercollegiate athletes. This form compels the 
collection and submission of information regarding 
blood pressure rate, heart rate, hemoglobin level, 
sickle cell trait test results, evidence of impaired 
organs, and a history of hospitalizations and current 
health issues and related medical records. 
https://health.cornell.edu/sites/health/files/docs/Requi
rements/PhysicalExam.pdf. 

Additionally, NCAA legislation requires that all 
member schools report every concussion suffered by its 
student athletes. Every member school must “report 
all instances of diagnosed sport-related concussions in 
student-athletes and their resolution to the NCAA on 
an annual basis.” 
https://www.ncaa.org/sports/2020/5/19/concussion-
reporting-process.aspx.  The irony that medical 
information regarding concussions suffered by women 
athletes must be reported to the NCAA, but that the 
concussion risk factor of facing a male in competition 
or at practice has never been required to be disclosed 
to female student-athletes is apparently lost on the 

https://health.cornell.edu/sites/health/files/docs/Requirements/PhysicalExam.pdf
https://health.cornell.edu/sites/health/files/docs/Requirements/PhysicalExam.pdf
https://www.ncaa.org/sports/2020/5/19/concussion-reporting-process.aspx
https://www.ncaa.org/sports/2020/5/19/concussion-reporting-process.aspx
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NCAA.4 But the Court should recognize that sex-
verification can be required to ensure equal 
opportunity and protect the safety of female student-
athletes. 

 
4 Greater leg strength and jumping ability of men 
confers a male advantage in volleyball relevant to 
injury risk. Research on elite national volleyball 
players demonstrates that on average, males exhibit a 
50% greater vertical jump height during an “attack 
jump” than females. Men spike volleyballs with higher 
velocity than women, with a performance advantage 
in the range of 29–34%. A volleyball (with fixed mass) 
struck by a male and traveling an average 35% faster 
than one struck by a female, will deliver 82% more 
energy to a head upon impact. Due to men’s significant 
performance advantages, the women’s net in college 
volleyball is 5 5/8 inches lower than the men’s net, i.e., 
7 feet, 4 1/8 inches (2.24 meters) compared to 7 feet, 11 
5/8 inches (2.43 meters). The combination of innate 
male performance advantages, along with the lower 
net height in women’s volleyball, means that if a 
reasonably athletic male is permitted to compete 
against women, the participating female players will 
be exposed to higher ball velocities that are outside the 
range of those typically seen in women’s volleyball 
thereby increasing their injury risk. See generally Dr. 
Chad Thomas Charlson, Expert Report on Lack of 
Fitness of Purpose of the NCAA Transgender 
Eligibility Policies in Women’s Sports Including 
Women’s Volleyball, November 15, 2024 (available at 
Slusser v. Mountain W. Conf., No. 1:24-CV-03155-
SKC-MDB, ECF No. 14-1 at 467–503). 
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C. Weight Limit Sports 

Of course, weight-limited high school and 
college sports, such as wrestling, require weigh-ins 
that record an athlete’s weight prior to every 
competition. See, e.g., 
https://ncaaorg.s3.amazonaws.com/championships/sp
orts/wrestling/d1/men/2024-
25D1MWR_PreChampsManual.pdf (Section 1.5, Rule 
9.1.1 Weigh-Ins). 

***** 

As these examples reflect, there is no 
compelling reason for scholastic sports organizations 
to resist simple non-intrusive sex-screening 
procedures to ensure women’s equal opportunities, 
including their physical safety and right to privacy, 
are protected as required by Title IX. Given the same 
scholastic sports organizations regularly compel 
student athletes to provide bodily fluids and private 
health information for eligibility screening, there is no 
excuse not to implement sex-verification-screening in 
scholastic sports. A fortiori it was reasonable for the 
Idaho Legislature to protect female athletes in Idaho 
by requiring sex-verification before student-athletes 
compete in women’s sports.  

The Court should make clear that sex-
verification-screening for eligibility to participate in 
women’s sports is permissible and necessary, and, 
when women’s equal opportunities are at stake, 
required by Title IX. 

https://ncaaorg.s3.amazonaws.com/championships/sports/wrestling/d1/men/2024-25D1MWR_PreChampsManual.pdf
https://ncaaorg.s3.amazonaws.com/championships/sports/wrestling/d1/men/2024-25D1MWR_PreChampsManual.pdf
https://ncaaorg.s3.amazonaws.com/championships/sports/wrestling/d1/men/2024-25D1MWR_PreChampsManual.pdf
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IV. Sex-Verification-Screening is Simple, Non-
Intrusive and Accurate 

A. The Rationale for Sex Verification 
Screening in Scholastic Sport 
Subject to Title IX 

Most schools subject to Title IX consciously 
choose to maintain separate men’s and women’s 
varsity sports teams in recognition of Title IX’s equal 
opportunity mandate in scholastic sports. Such sex-
separation is encouraged by the Title IX athletics 
regulation which authorize “separate teams for 
members of each sex” in sports requiring “competitive 
skill” and/or in sports which, due to collisions or 
“bodily contact,” are considered a “contact sport.” 34 
C.F.R. § 106.41(b).  

In fact, sex-separation is ubiquitous because it 
is understood to be the only way that women can 
achieve Title IX goals of equality on the basis of sex. 
Thus, at virtually all levels of sport, sex-separation is 
the norm and foundational to giving women equal 
opportunity. Peer reviewed scientific research 
confirms that because of the wide athletic performance 
gap favoring men over women sex-separation is 
essential for women to have access to athletic 
opportunities on terms akin to men. Sandbakk Ø, et 
al. Sex differences in world-record performance: the 
influence of sport discipline and competition duration. 
Int. J, Sports Physiol. Perform. 2018;13(1):2–8. 

Nor can this performance gap be overcome by 
testosterone suppression or any other intervention, 
medical or otherwise.  Wiik, Anna, et al., Muscle 



20 
 

 

Strength, Size, and Composition Following 12 Months 
of Gender-affirming Treatment in Transgender 
Individuals, 105(3), J CLIN ENDOCRINOL METAB, e805–
e813, (March 2020), at: 
https://academic.oup.com/jcem. (accessed Mar. 14, 
2024); Hilton, E.N., Lundberg, T., Transgender 
Women in the Female Category of Sport: Perspectives 
on Testosterone Suppression and Performance 
Advantage, 51 SPORTS MED., 199-214 (2021);   Harper 
J,  et al. How does hormone transition in transgender 
women change body composition, muscle strength and 
haemoglobin? Systematic review with a focus on the 
implications for sport participation, 55 BRITISH 
JOURNAL OF SPORTS MEDICINE, 865-872 (2021). 

Without sex-separated teams, women would 
inevitably lose positions and titles to men with 
biologically programmed athletic advantage, and 
would face greater physical risks in many sports, 
forfeiting an equal opportunity to participate in 
scholastic sports on a similar footing to men and losing 
out on much of what sports have to offer. This makes 
sex-separated teams and sex-separated competitions 
essential to satisfying Title IX’s equal opportunity 
mandate.  

As a consequence, good faith compliance with 
Title IX requires that Title IX-covered institutions 
employ reasonable mechanisms to ensure that men 
are not depriving women of positions on women’s 
sports teams, increasing the safety risks of female 
athletes, and lessening women’s privacy, while 
appropriating from women opportunities for titles, 
records, scholarships, coaching assistance, 
camaraderie, recognition, accolades, and other 
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intrinsic benefits of participation in sport. 

Due to the serious defects and inherent 
problems with other possible methods of sex-
verification such as visual screening by coaches or 
doctors, birth certificates, or self-identification by 
athletes, as explained below, scientific sex-
verification-screening is the gold standard for 
protecting women’s opportunities in sports. 

B. Sex-Verification-Screening Protects 
the Dignity and Privacy of Athletes 

Analogous to weigh-ins in wrestling, sex-
screening functions as a measurement tool: it 
identifies athletes who may have undergone male 
development and therefore could possess the male-
specific structural and physiological advantages that 
the women’s category is designed to exclude. Just as 
weigh-ins confirm whether wrestlers meet the 
eligibility criteria of their weight category, sex-
screening confirms whether athletes meet the 
eligibility criteria of their sex category. 

However, unlike a weigh-in in wrestling, where 
failure to meet the required weight standard renders 
the athlete immediately ineligible for competition, the 
results of a sex-screen act as a ‘flag’ for athletes who 
may be deemed eligible for the female category after 
further, individualized assessment. Weigh-in acts as a 
‘test;’ sex-screens act as a ‘screen’ to identify a refined 
cohort for formal testing. It is the outcome of this 
formal testing – for example, medical testing to 
understand whether the athlete has a particular 
medical condition that has affected development of 
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their sexual characteristics – that informs an 
assessment of eligibility.  

Also, unlike a weigh-in in wrestling, a sex-
screen measures a stable aspect of an athlete’s 
structural and physiological development (being male) 
and is a once-in-a-lifetime procedure (assuming the 
results are kept and accessible). 

Whether acknowledged publicly or not, de facto 
sex-screening already exists in women’s sport, yet the 
prevailing screening tool - visual assessment of an 
athlete who appears masculinized - is blunt, arbitrary, 
and ethically indefensible. Typically, scrutiny arises 
only after concerns are raised by fellow athletes, 
coaching staff, medical officials, or even the public, 
and the athlete may be subsequently required to 
submit to formal testing within a medical workflow. 

Under an approach where scientific sex-
verification-screening is not used, including in 
systems such as that maintained by the NCAA where 
only alterable birth certificates are the screening tool 
for eligibility in the female category, athletes may be 
directly, individually and perhaps publicly targeted, 
subjected to suspicion, and occasionally thrust into the 
media spotlight. The resulting consequences can be 
profound: humiliation, harassment, public 
opprobrium, and psychological harm. Failing to 
implement more robust and reliable sex-verification-
screening not only violates student-athletes’ dignity 
and privacy but also shows a less than fulsome regard 
for the wellbeing of female athletes by being less than 
optimally protective of their competitive opportunities 
while subjecting some women to undue suspicion 
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based solely on subjective physical appearance.  

Given the above, it is necessary to consider 
more ethical, objective and scientific methods for 
determining eligibility for female sports. A pre-
competition, cohort-wide screen offers greater 
protection of both dignity and privacy. Here, every 
athlete applying to the female category is screened, no 
athlete is individually targeted based on suspicions 
about their sex, and screening is conducted discreetly 
and ahead of any public competitive appearances (thus 
avoiding any “last-minute dropouts” that arouse 
suspicion for a variety of reasons, not least possible 
doping). Tucker R., Hilton EN, et al., Fair and Safe 
Eligibility Criteria for Women’s Sport, 34(8) SCAND J 
MED. SCI. SPORTS, e14715 (Aug 2024). 

However, it is clearly impractical to submit 
entire cohorts of female athletes for formal medical 
testing to assess sexual development and the potential 
for male athletic advantage. While such medical 
testing is necessary to diagnose, for example, medical 
conditions that affect sexual development, it is 
lengthy, potentially invasive (involving intimate 
examination and scanning of internal organs) and 
expensive. It would represent an unnecessary burden 
to the near-100% of female athletes whose results 
would be entirely unremarkable. 

A practical cohort-wide sex-screening tool is for 
genes involved in male-specific sexual development 
such as the SRY gene. Such screening is easily applied 
to large cohorts and provides a robust means to “sieve 
out” the near-100% of female athletes whose 
development is unremarkably female-typical from 
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those athletes who have the potential for male 
development, and for whom further investigation is 
required, not just for eligibility purposes but as a tool 
to assess general, lifelong health. 

C. Sex-Verification-Screening 
Targeting SRY is Based on Peer-
Reviewed Science 

1. The Role of the SRY Gene in 
Male Development 

Male development begins around six weeks 
gestation with differentiation of the bipotential gonads 
into testes, which nurture spermatogonia that will 
later mature into sperm to confer male fertility. The 
testes are the primary source of a male-specific 
hormone profile, including anti-Müllerian hormone 
(AMH) and testosterone, which orchestrate the 
development of internal and external genitalia. AMH 
causes regression of the paramesonephric (Müllerian) 
ducts, preventing formation of female internal 
structures such as the fallopian tubes, uterus, and 
upper vagina. Testosterone promotes development of 
the mesonephric (Wolffian) ducts into male internal 
genitalia, including the epididymis, vas deferens, and 
seminal vesicles. In the genital tubercle, labioscrotal 
folds, and urogenital sinus, local conversion of 
testosterone into dihydrotestosterone (DHT) drives 
masculinization of the prostate, penis, scrotum, and 
urethra, establishing the male external genitalia. 

Testosterone produced by the testes impacts 
male development at three stages of life: first, in utero, 
to drive anatomical development, and correlated with 
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greater structural metrics in male fetuses; second, 
post-birth, where it is hypothesized to prime sexual 
function at maturity, and correlated with body 
composition during pre-puberty life, and; third, during 
puberty, where it drives massive divergence of male 
and female secondary sexual characteristics. It is 
lifelong male development, not just pubertal 
development, that underpins the need for sex 
categories in sport. In fact, it is increasingly evident 
that pre-puberty sex differences are associated with 
competitive advantage. 

The cascade of male development is set in 
motion by the SRY gene, located on the Y chromosome. 
SRY encodes a transcription factor that triggers male 
development, starting with the push of bipotential 
gonads – that could become testes or ovaries – into a 
male developmental trajectory, where it is the effects 
of testes-derived hormones that build male advantage 
in sports. This single step is near decisive. It is 
uncontroversial that the developmental output of SRY 
activity – that is, to establish functional testes – 
requires a healthy ‘orchestra’ of genes and proteins. 
Developmental pathways are complex. It is equally 
uncontroversial that SRY is the conductor. SRY is 
routinely described as the “make male” “master 
switch.” 

And from this foundation – the making of a 
male – the testes produce the hormones that 
masculinize both internal and external genitalia and 
drive male characteristics that are relevant for sport.  
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2. SRY Gene Detection is a 
Robust Screening Mechanism  

Given the central role of SRY in initiating the 
cascade of male development, detecting the presence 
of this gene provides a direct and scientifically rational 
way to flag individuals with the potential for male-
specific physiological characteristics. Because SRY 
expression is the first and decisive step in establishing 
testes and the associated hormone profile, its presence 
reliably signals the biological pathway that underpins 
male development. Screening for SRY is therefore a 
logical, evidence-based approach to identify athletes 
who may develop male advantages, without 
immediately resorting to invasive or more complex 
diagnostic testing. 

a. Available methods to 
detect the SRY gene 

Any tissue/cell collection method that yields 
cellular material is suitable for SRY analysis. Viable 
sources include buccal (cheek) swabs, saliva, urine, 
and blood spots, from which cellular DNA can be 
extracted using standard laboratory protocols. 

Conventional Polymerase Chain Reaction 
(PCR) provides a robust, rapid, and cost-effective 
method for determining the presence or absence of 
SRY. The Nobel-prize winning method can amplify a 
gene of interest (in this case, SRY) over a time of 
around two hours and permit a user to detect its 
presence (or absence) in an input sample via standard 
DNA detection methods. Equipment requirements are 
minimal, reagents are inexpensive, and assay 
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execution is straightforward with minimal technical 
training. Reagent costs are modest, less than $1 per 
sample, and turnaround time from DNA extraction to 
result is rapid, making PCR highly suitable as a first-
line screen. 

PCR is the optimal screening approach, 
providing rapid, robust, and cost-effective 
determination of SRY presence or absence. An ‘absent’ 
result, as would be the case for almost all athletes 
screened, boarders on near-certainty sensitivity (that 
is, all SRY-negative tests, conducted within approved 
laboratories according to standardized protocols, 
should be considered as unremarkable). And the 
method identifies, after confirmation (for example, by 
repeating assays for positive samples, preferably with 
a second sample preparation), athletes who would 
benefit from medical testing. 

b. Practical considerations 

PCR assays for the SRY gene have been 
extensively validated in clinical and research settings. 
These assays are, as explained below, widely accepted 
in sport and their application and use is not 
controversial. These assays achieve analytical 
sensitivity and specificity approaching 99.9%, limited 
primarily by sample integrity. In clinically certified 
laboratories, such as those accredited under CLIA or 
equivalent standards, false positives are exceedingly 
rare. High-quality reagents (for example, 
standardized reagents and workflows for PCR setup, 
batching, and sample handling further ensure the 
integrity and reproducibility of results).  
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Additional safeguards, such as those employed 
by the World Anti-Doping Agency for sports drug 
testing, like repeat testing on independently extracted 
aliquots, protocols for replication and confirmatory 
evidence, can ensure that positive results reflect true 
SRY signals. Under these conditions, conventional 
PCR is a highly robust and reliable first-line screening 
tool. 

In summary, confidential, laboratory-based 
SRY-screening identifies potential male 
developmental pathways in a neutral, objective, non-
invasive and ethically responsible manner. By 
detecting student-athletes seeking to compete in 
women’s sports but who have potential male 
developmental pathways prior to public competition, 
this approach protects athletes’ privacy, reduces 
stigma, and ensures that any further evaluation is 
conducted in a private, individualized, and 
proportionate way, preserving both the integrity of 
competition and the rights and dignity of all athletes. 

3. Detection of the SRY Gene 
Should Lead to An 
Opportunity for Confirmatory 
Evaluation  

While SRY is the primary determinant of male 
development, its presence is not an absolute predictor 
of fully masculinized testes or male-typical physiology. 
Rare Disorders (or Differences) of Sex Development 
(DSDs) illustrate situations in which SRY presence 
fails to drive standard male differentiation, or where 
downstream pathways are disrupted. In those rare 
cases in which an athlete seeking to compete on a 
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women’s team possesses an SRY gene, they should be 
given the opportunity to demonstrate with physical 
evidence from their physician or through established 
medical workflows that they do not have male physical 
development because they have experienced a DSD 
which has caused their body to either not produce 
testosterone or to not respond to testosterone and 
other androgens and thus have not experienced male 
physiological and/or structural development.  

Examples of such DSDs, which are exceedingly 
rare, include Swyer Syndrome (46,XY Complete 
Gonadal Dysgenesis) in which individuals carry a Y 
chromosome with an intact SRY gene but fail to 
develop functional testes. In this condition, external 
genitalia of these individuals appear unambiguously 
female at birth, and they are recorded as female 
babies, despite possessing SRY. Importantly, without 
functional testes, these individuals cannot experience 
the testosterone-driven male development that 
concerns most sports federations. 

Another example of a DSD in which there is no 
male physiological development is Complete Androgen 
Insensitivity Syndromes (CAIS). In CAIS SRY-driven 
testes may form and produce testosterone, but 
mutations in the androgen receptor prevent target 
tissues from responding to testosterone and DHT. The 
result is an individual who appears unambiguously 
female at birth, despite normal SRY expression, testes 
differentiation and testicular hormone production. 

These examples demonstrate that SRY 
presence alone is not sufficient to guarantee male-
typical physiological and structural development that 
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is relevant for sports. The downstream signalling 
cascade is essential for the manifestation of male 
physiological characteristics. Consequently, while 
SRY-screening reliably identifies individuals with the 
potential for male development, it must be interpreted 
in the context of rare DSDs that disrupt the normal 
pathway. Positive SRY results should therefore be 
considered probabilistic rather than absolute and 
warrant confirmatory evaluation in cases where 
atypical development is suspected. That is, SRY 
screening is a ‘screen,’ not a test or diagnosis. 

While some extremely rare DSDs do not result 
in male physical development, other DSDs impact 
primarily the external male genitalia at birth but 
ultimately allow for fully masculinized development. 

For example, the rare enzymatic defects 5-
alpha-reductase type 2 deficiency and 17β-
hydroxysteroid dehydrogenase deficiency impair the 
conversion of testosterone to DHT or the final steps of 
testosterone synthesis. Individuals who experience 
this condition have testes and produce testosterone, 
but they generate insufficient DHT which prevents 
full masculinization of the external genitalia at birth. 
Therefore, in some cases these individuals may be 
observed as, and raised as, female but virilize at 
puberty.  

While the SRY gene is the primary driver of 
male gonadal development, its presence does not 
guarantee fully male-typical physiology in every case. 
Rare conditions, such as complete androgen 
insensitivity syndrome (CAIS), can disrupt 
downstream hormone production or androgen 
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signalling, resulting in individuals with SRY and 
perhaps even testes, but who do not experience 
masculinization (i.e., the development of male body 
structure) and who therefore do not acquire male 
sports advantage. SRY-screening provides a highly 
reliable but not absolute indication of male 
developmental potential, and positive screening 
results should be interpreted with the understanding 
that rare conditions exist which would permit 
objective classification of the individual in the female 
category. 

Accordingly, in the sports sex-verification-
screening programs which use SRY-screening if the 
screening test detects SRY, this result does not 
automatically bar the athlete from competition. 
Instead, athletes with positive SRY-screening results 
are referred for further, confidential, evaluation. The 
positive SRY-screening result triggers a stepwise, 
private assessment involving further molecular and 
medical evaluation, consistent with ethical guidelines 
and informed consent standards. This typically 
includes repeat molecular testing, hormone profiling, 
and individualized medical consultation to evaluate 
downstream physiological development. The goal is to 
determine whether male-specific developmental 
pathways may confer performance advantages, while 
ensuring that assessments are proportionate, 
evidence-based, and conducted with strict 
confidentiality.  
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V. The Successful Use of Sex-Verification-
Screening in Sport 

A. World Athletics and World Boxing 

Two international sports federations, World 
Athletics and World Boxing, have formal policies 
requiring athletes seeking to compete in the female 
category to undergo a one-time SRY-screen for the 
purposes of eligibility assessment. See World Athletics 
Eligibility Rule 3.5 and Regulation C3.5A, at: 
https://worldathletics.org/about-iaaf/documents/book-
of-rules; World Boxing Sex Eligibility Policy, at: 
https://worldboxing.org/wp-
content/uploads/2025/08/World-Boxing-Sex-
Eligibility-Policy_FINAL_20Aug25.pdf.  

Both federations employ PCR-based molecular 
assays performed on small, non-invasive samples such 
as blood spots, providing rapid and highly reliable 
detection of the SRY gene. In each case, the test serves 
as a preliminary screen: it does not, by itself, 
determine eligibility, but identifies athletes who may 
have undergone male developmental pathways and 
could possess male-specific physiological advantages. 
Athletes with negative results (which, for this assay, 
almost certainly represents the absence of potential 
male development) are immediately eligible to 
compete in the female category. Athletes with positive 
results are referred for further, confidential evaluation 
conducted in accordance with established ethical 
standards. Dr. Hilton is aware that World Athletics 
has explicated a single 46, XY DSD – CAIS – where 
athletes remain eligible for the female category, 
despite possessing the SRY gene. She has also argued 

https://worldathletics.org/about-iaaf/documents/book-of-rules
https://worldathletics.org/about-iaaf/documents/book-of-rules
https://worldboxing.org/wp-content/uploads/2025/08/World-Boxing-Sex-Eligibility-Policy_FINAL_20Aug25.pdf
https://worldboxing.org/wp-content/uploads/2025/08/World-Boxing-Sex-Eligibility-Policy_FINAL_20Aug25.pdf
https://worldboxing.org/wp-content/uploads/2025/08/World-Boxing-Sex-Eligibility-Policy_FINAL_20Aug25.pdf
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the exemption to exclusion should also include 46, XY 
Complete Gonadal Agenesis. 

By integrating molecular screening into their 
procedural frameworks, both federations demonstrate 
how scientifically grounded, minimally invasive, and 
ethically managed measures can be used to protect 
fairness in female competition. 

Cohort-based SRY-screening provides an 
objective, scientifically validated measure of male 
developmental potential, while confirmatory and 
individualized assessments ensure that negative 
eligibility decisions are proportionate and evidence-
based. By conducting testing and evaluation 
confidentially, before any public competition, these 
federations will protect athletes from stigma and 
intrusion, avoiding the harms associated with 
historical appearance-based or ad hoc policies. In this 
way, molecular screening, confirmatory testing, and 
ethical oversight establish a transparent, defensible, 
and respectful framework for female-category 
participation. 

B. SRY-Screening at the 1996 Olympic 
Games 

At the 1996 Atlanta Olympics the International 
Olympic Committee (IOC) mandated sex-verification-
screening for all female athletes. More than 3,300 
competitors were required to undergo genetic 
screening, using PCR amplification of the SRY gene. 
In effect, this was a whole-cohort molecular screen, 
similar in many respects to the policies now used by 
World Athletics and World Boxing. However, the IOC 
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made several procedural mistakes in the 
implementation of this policy which eventually 
resulted in criticism.  

The Atlanta protocol worked in two stages. 
First, all samples were screened for the presence of the 
SRY gene. Second, any positive results were subject 
to individualized case review to determine eligibility. 
As explained above, this two-step model - screen, then 
refer - remains the gold standard for balancing 
scientific rigor with proportionate decision-making.  

Indeed, the Atlanta Games demonstrated the 
robustness and sensitivity of this approach: eight 
athletes in the female category tested positive for SRY, 
yet on closer examination all were cleared to compete. 
One case would now be excluded under the new World 
Athletics policy, reflecting improved medical and 
scientific understanding of the condition – 5ARD – and 
its role in male-pattern development relevant for 
sports. The remaining cases were conditions of 
androgen insensitivity in which SRY initiates testes 
formation but androgen signalling is compromised, 
preventing the full development of male-typical 
physiological and/or structural development. 

In terms of methodology, the Atlanta screen 
resembled the modern cohort-based SRY-screening 
currently used by World Athletics and World Boxing: 
it was objective, rapid for the era, and did not rely on 
targeting individual athletes based on appearance or 
suspicion. 

The limitations of the program at the Atlanta 
Olympics lay not in the science but in the framework 
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of implementation. Privacy protections were less 
robust than current standards, and “track side” 
testing (i.e., testing after athletes had already arrived 
at the event) resulted in athletes who mysteriously 
disappeared from competition and were, as result, 
subjected to media scrutiny. These procedural 
mistakes - rather than any flaw in the molecular 
method - led the IOC to abandon sex-screening after 
Atlanta, replacing it with concurrent suspicion-based 
evaluations and testosterone-based eligibility 
thresholds, which have their own limitations and are 
potentially subject to manipulation. 

The 1996 Atlanta Olympic Games laboratory 
processing achieved a mean turnaround time of 
approximately 22 hours, allowing results to be 
obtained rapidly for all 3,387 female athletes. 
Although the screening program was expensive, 
the confidential handling of results ensured that 
individual athletes were not publicly identified, 
mitigating the risk of stigma or humiliation. Positive 
cases - eight athletes identified with SRY - were 
managed through discreet follow-up and eligibility 
assessment, confirming that a structured, 
scientifically grounded, and ethically administered 
protocol can uphold both fairness in competition and 
respect for athlete privacy. 

Building on the Atlanta model, modern SRY-
screening leverages advances in molecular diagnostics 
to achieve the same scientific rigor and ethical 
safeguards at dramatically lower cost and faster 
turnaround. Using PCR-based assays on 384-well 
plates, laboratories can now screen thousands of 
athletes within 24 hours for a fraction of the historical 
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expense. As in 1996, results are handled 
confidentially, with positive findings triggering repeat 
testing and, if necessary, further clinical 
evaluation before any eligibility decision is made. This 
approach preserves the core benefits of the Atlanta 
protocol - rapid, accurate, and discreet identification of 
potential male development - while exploiting lower 
financial and logistical burdens, demonstrating that 
robust, ethical cohort-based screening is now – if, 
according to some commentators, it was not before – 
feasible and efficient in contemporary sport. 

In hindsight, Atlanta 1996 illustrates the 
feasibility of molecular screening. Scientifically, the 
protocol anticipated modern practice: whole-cohort 
screening, detection of anomalies, referral for 
confidential review, and eligibility decisions based on 
context. Procedurally, however, the execution 
subjected athletes to undue suspicion based on the 
timing of the screening and follow-up testing and 
evaluation. The lessons of Atlanta therefore 
underscore a critical point: science can deliver 
accurate, proportionate screening, but it must be 
embedded within policies that prioritize athlete 
dignity. 

C. Nike Indoor Nationals 

It is further noteworthy that the basic protocol 
for sex-verification-screening recommended by amici 
in this brief, although currently being resisted by 
college sports organizations including the NCAA, is 
now being implemented in the United States at the 
Nike Outdoor Nationals, the high school national 
championship track and field meet organized by the 
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National Scholastic Athletics Foundation (NSAF) and 
sanctioned by USA Track & Field, the U.S. national 
governing body for track and field. 
https://www.runnerspace.com/eprofile.php?event_id=
14188&do=news&news_id=672074.   

The NSAF Eligibility Policy for the Female 
Category provides that “participation in the female 
category be limited to those born with female 
reproductive biology and genetics.” 
https://nikeoutdoornationals.runnerspace.com/eprofil
e.php?event_id=14188&do=title&title_id=731&page_i
d=16831&folder_id=1220. The policy specifies that 
confirmation that an athlete qualifies for the female 
category will be accomplished in various ways 
depending on the competitive level of sport and other 
factors. Significantly, under this policy as well the 
athlete can be required to provide a cheek swab for 
SRY-screening and can be required to undergo further 
medical review. The only instance in which an athlete 
with XY chromosomes may compete in the female 
category is if they have CAIS, meaning their body has 
no capacity to respond to testosterone or other 
androgens and they therefore have not experienced 
testosterone driven male development.  

Given that high school competitors in track and 
field national championships in the United States are 
subject to SRY-sex-verification-screening and follow 
up analysis to address rare instances of DSDs that 
result in complete inability to experience male 
androgenization, there is no valid reason that 
scholastic sports athletic associations and conferences, 
including the NCAA and its member conferences, high 
school athletic associations, and high schools, colleges 

https://www.runnerspace.com/eprofile.php?event_id=14188&do=news&news_id=672074
https://www.runnerspace.com/eprofile.php?event_id=14188&do=news&news_id=672074
https://nikeoutdoornationals.runnerspace.com/eprofile.php?event_id=14188&do=title&title_id=731&page_id=16831&folder_id=1220
https://nikeoutdoornationals.runnerspace.com/eprofile.php?event_id=14188&do=title&title_id=731&page_id=16831&folder_id=1220
https://nikeoutdoornationals.runnerspace.com/eprofile.php?event_id=14188&do=title&title_id=731&page_id=16831&folder_id=1220
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and universities cannot be reasonably expected to 
implement sex-verification-screening programs to 
protect female athletes. 

CONCLUSION 

Both lower courts in Hecox misunderstood sex-
verification-screening which is an important tool for 
protecting women’s equal opportunities in sport. This 
case presents an excellent opportunity for the Court to 
say so and make clear that Title IX requires the 
implementation of reasonable practices to protect 
women’s equal opportunities in scholastic sports. 
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Impact statement 
Overview 

I am a developmental biologist – the study of how 
bodies develop and grow – at the University of 
Manchester, UK. My research has encompassed a 
range of genetic conditions impacting various body 
systems, including sex-specific disorders and 
neuromuscular or skeletal disorders.  In 2007, I was 
named as an Outstanding Young Investigator by the 
European Society of Human Genetics for my research 
on a sex-linked genetic disorder that is lethal in male 
fetuses.  I teach undergraduate medical students 
about genetic disorders and gene screening protocols. 

Alongside my primary research, my academic work on 
sex and development is increasingly-recognised. For 
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example, in 2021, I was invited to write for the Royal 
Academy of Medicine in Ireland, where I argued that 
“human sex is an observable, immutable, and 
important biological classification.”  In 2023, I was 
invited as lead author of an academic textbook chapter 
on the evolution of sex, human reproductive 
development and critiquing emerging misinformation 
about the phenomenon of sex.  For information, the 
chapter text is attached in Appendix E, as it 
represents my longest exposition to date on the subject 
of sex. I have been invited as lead author of an 
academic textbook chapter on disorders of sex 
development (DSDs) and coauthor of a chapter on 
female categories in sport, to be published in 2025. 
Within my institute, I teach undergraduate life 
sciences students on sex development and the long-
term effects of sex hormones on the development of the 
human body. 

Publication impact 

I have conducted research and analysis on sex in sport. 
Four papers will be highly relevant to this report. 

The first key publication is Hilton and Lundberg, 
2020. Transgender Women in the Female 
Category of Sport: Perspectives on Testosterone 
Suppression and Performance Advantage. 
Sports Med. 51:199-214. 

Summary: The article examines the biological 
differences between males and females in sports 
performance and evaluates whether testosterone 
suppression in transgender women eliminates the 
male performance advantage. Males generally enjoy a 
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performance advantage over females due to physical 
differences, particularly after puberty, with 
performance gaps ranging from 10-50%, depending on 
the sport. At the time of publication, the International 
Olympic Committee (IOC) recommended that 
transgender women can compete in the female 
category if their testosterone levels are suppressed 
below 10 nmol/L for at least 12 months. However, 
existing studies show that testosterone suppression 
leads to only modest reductions in muscle mass and 
strength—approximately 5% after 12 months—
leaving a significant portion of the male advantage 
intact. The findings suggest that current policies may 
not fully ensure fair and safe competition, and sports 
organisations are encouraged to reconsider their 
guidelines considering this evidence. 

Hilton and Lundberg (2020) is a review of evidence 
informing the unproven position that testosterone 
suppression in transgender women (who are 
biologically male) secures fairness and safety for 
female athletes.1 The impact is ranked #585 out of 28.9 
million academic articles published across all fields, 
and we have been extensively cited in the academic 
literature and the scientific media (Altmetric; 4th 
August 2025).2 Our review has been cited in: the 
transgender athlete policies of British Triathlon,3 

 
1 https://link.springer.com/article/10.1007/s40279-
020-01389-3 
2 https://link.altmetric.com/details/95647691 
3 
https://www.britishtriathlon.org/britain/documents/a
bout/edi/transgender-policy-effective-from-01-jan-
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British Cycling,4 Badminton England,5 British 
Rowing,6 Swim England,7 Pentathlon GB,8 the 
Professional Disc Golf Association,9 British Fencing,10 
World Rugby11 (subsequently, those of UK domestic 
federations), Union Cycliste Internationale12 and 
World Athletics (subsequently, those of UK domestic 

 
2023.pdf 
4 
https://www.britishcycling.org.uk/zuvvi/media/Transg
ender_and_Non-Binary_Policy_-_FAQs.pdf 
5 https://www.badmintonengland.co.uk/wp-
content/uploads/2023/08/Transgender-policy-
Final.pdf 
6 https://www.britishrowing.org/wp-
content/uploads/2023/08/British-Rowing-
Transgender-and-Non-Binary-Competition-
Eligibility-Policy.pdf 
7 https://www.swimming.org/swimengland/swim-
england-transgender-non-binary-competition-policy/ 
8 https://www.pentathlongb.org/policies/draft-pgb-
transgender-policy-september-2023.pdf 
9 https://www.pdga.com/announcements/pdga-board-
directors-statement-update-pdga-policy-eligibility-
gender-based-divisions 
10 https://www.britishfencing.com/wp-
content/uploads/2024/09/Gender-Policies-for-
Licensed-Events-Approved-18.09.2024.pdf 
11 https://www.world.rugby/the-game/player-
welfare/guidelines/transgender/faqs 
12 
https://assets.ctfassets.net/761l7gh5x5an/4gHOE5Ep
VItQux9kf39XYC/5c52616af086bdf2c9731679f213c1c
d 
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federations);13 the current UK Sports Council Equality 
Group policy document, and subsequently, multiple 
UK sports federations;14 the current British 
Association of Sports and Exercise Sciences Expert 
Statement.15 Further afield, we have been cited in: the 
US Court of Appeals for the 11th Circuit;16 a UK 
Parliamentary Office of Science and Technology 
literature review;17 a UN report on violence against 
women and girls in sport.18 

The second key publication is Lundberg et al., 2024. 
The International Olympic Committee 
framework on fairness, inclusion and 
nondiscrimination on the basis of gender 
identity and sex variations does not protect 
fairness for female athletes. Scand J Med Sci 
Sports. 34:e14581.  

Summary: We critique the International Olympic 
Committee's (IOC) recent framework on fairness, 

 
13 Not publicly available. 
14 
https://www.uksport.gov.uk/news/2021/09/30/transge
nder-inclusion-in-domestic-sport 
15 
https://www.bases.org.uk/imgs/8931_bas_bases_tses_
summer_2021_online_pg_14_15742.pdf 
16 https://aboutblaw.com/6fe 
17 
https://researchbriefings.files.parliament.uk/documen
ts/POST-PN-0683/POST-PN-0683.pdf 
18 https://www.ohchr.org/en/documents/thematic-
reports/a79325-report-special-rapporteur-violence-
against-women-and-girls-its. 
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inclusion, and nondiscrimination regarding gender 
identity and sex variations. While acknowledging the 
IOC's effort to incorporate sports science and 
medicine, we challenge the claim that the framework 
aligns with existing evidence. Male development 
creates physical differences—such as greater muscle 
mass, strength, power, and endurance—that underpin 
male athletic advantage. These advantages are not 
eliminated by testosterone suppression, as 
transgender women retain significant physical 
benefits despite reduced testosterone levels. The IOC's 
"no presumption of advantage" principle disregards 
these realities. The concept of "meaningful 
competition" is flawed, as fairness in female categories 
is not about closely matched performance but about 
excluding male advantages to maintain fair 
competition. Case-by-case assessments for 
transgender athletes are impractical and 
stigmatising. We argue for eligibility criteria based on 
male development rather than current testosterone 
levels and emphasize the need to prioritise female 
athletes in decision-making. 

The third key publication is Tucker and Hilton et 
al., 2024. Fair and safe eligibility criteria for 
women’s sport. Scand J Med Sci Sports. 
34:e14715. 

Summary: In the wake of the Paris Olympic boxing 
scandal, we argue that sports federations are entitled 
to define eligibility criteria to exclude males from the 
female category of sport, and that a ‘cheek swab test’ 
offers a simple, non-invasive, first-line screen. We 
recommend medical follow-up for any unexpected 
results, as a matter of medical priority in apparently-
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female athletes who may have an undetected disorder 
of sex development (DSD). We argue that cohort-wide 
screening preserves the privacy and dignity of 
individuals and represents an improvement on the 
current regime of targeted testing based on allegations 
and suspicions about named athletes. 

The fourth key publication is Pike and Hilton, 2025. 
Sex, fairness and the World Athletics 
regulations. JPS. July;1-18. 

Summary: We counter that arguments advocating for 
inclusion of Caster Semenya and other similarly-
situated athletes (those with XY DSDs that involve 
male development relevant for categories in sport) are 
flawed, because they rest on the assumption that 
Semenya et al are female. Using a functional account 
of sex (as opposed to legal identifiers or personal 
identities), we argue these athletes are, in fact, 
biologically male, and are rightly deemed ineligible for 
female athletics. 

Wider impact  

I have disseminated my research findings widely, 
including: consultation with over 15 domestic and 
international sporting bodies seeking advice on policy 
formation (many such meetings have been held under 
conditions of anonymity); authoring a policy review by 
the Canadian Macdonald-Laurier Institute;19 
seminars and meetings with high-profile 

 
19 
https://macdonaldlaurier.ca/files/pdf/Dec2021_Fair_g
ame_Pike_Hilton_Howe_PAPER_FWeb.pdf. 
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administrators, including David Grevemberg 
(managing director of the Commonwealth Games 
Federation)20 and at the Royal Academy of Medicine 
alongside Richard Budgett (then-medical director of 
the International Olympic Committee);21 academic 
talks at the Canadian Academy of Sport and Exercise 
Medicine Annual Conference,22 the 19th World 
Congress of the International Academy of Human 
Reproduction,23 and the Lawn Tennis Association 
Sports Gynaecology Symposium 2024;24 a private 
meeting at the UK House of Lords. 

I am an advocate for fairness for female athletes, 
working with athlete groups like the US-based 
Women’s Sports Policy Working Group25 and the 
Independent Council on Women’s Sport,26 and I have 
spoken at various feminist and political meetings, 
including at a fringe meeting at the 2024 Labour Party 

 
20 https://www.youtube.com/watch?v=TbE9aEo8ypA 
21 
https://www.mededucare.com/_files/ugd/70d91e_b49f
b63fc9574bac9ce9c34bfac298a9.pdf 
22 https://casem-acmse.org/wp-
content/uploads/2020/02/ENG_CASEM-AQMSE-
Quebec-2022-CASEM-AQMSE-1.pdf 
23 https://hr2023.humanrepacademy.org/scientific-
program/ 
24 https://www.lta.org.uk/news/second-uk-sports-
gynaecology-conference-spotlights-female-athlete-
health-and-performance/ 
25 https://womenssportspolicy.org/ 
26 https://www.iconswomen.com 
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Conference (I am a Labour Party member).27 Since 
2021, I have served as a board member and now 
trustee of Sex Matters, a UK human rights charity 
who advocate for clarity on the protected characteristic 
of sex in UK law.28 Examples of my outputs for Sex 
Matters have included formal responses to sports 
policy consultations,29  although my duties now cover 
general advice and input to resources produced by 
employees, and board-level decisions regarding 
strategy, expenditure, employment decisions and 
other administration. My position with Sex Matters is 
unpaid and my work is entirely voluntary; I receive 
reimbursement for travel, food and accommodation at 
meetings and events. 

I have been cited by and interviewed in the UK 
mainstream media on several occasions, including an 
extensive interview for the BBC,30 and on BBC Radio 
Newshour31 and Inside Science32. I have published 
opinion pieces in the mainstream media, including the 
Wall Street Journal (on the harms arising from denial 
of the biological reality of sex)33 and with Professor 

 
27 https://labourwomensdeclaration.org.uk 
28 https://sex-matters.org 
29 For example: https://sex-matters.org/wp-
content/uploads/2021/05/Sex-Matters-British-
Cycling-policy-response.pdf 
30 https://www.bbc.co.uk/news/articles/crlr8gp813ko 
31 
https://www.bbc.co.uk/sounds/play/w172x2z59b74d7v 
32 https://www.bbc.co.uk/programmes/m001np6v 
33 https://www.wsj.com/articles/the-dangerous-denial-
of-sex-11581638089 



A-17 
 

David Handelsman, an international expert in the 
pharmacology of androgens and expert witness for 
World Athletics (on male development and retained 
athletic advantage).34 
 

 
34 https://amp.theaustralian.com.au/sport/what-
science-tells-us-about-transgender-women-
athletes/news-
story/cb8b7a30f68745a3fa65442b7ff15694 



B-1 
 

 



B-2 
 

   



B-3 
 

   



B-4 
 

   



B-5 
 

   



B-6 
 

   



B-7 
 

   



B-8 
 

   



B-9 
 

   



B-10 
 

   



B-11 
 

   



B-12 
 

   



B-13 
 

   



B-14 
 

   



B-15 
 

   



B-16 
 

   



B-17 
 

   



B-18 
 

 


	TABLE OF CONTENTS
	I. Protection of Equal Opportunities in Women’s Sports Requires Effective and Reliable Sex-Verification
	II. Factors Complicating Reliance on Birth Certificates or Self-Identification to Confirm the Sex of Female Athletes
	A. Birth Certificates
	B. Mischaracterization of Sex as Private Medical or Educational Information
	C. The NCAA’s Current Eligibility Policy for Transgender Student-Athletes Relies on Changeable Birth Certificates
	D. 3C2A Transgender Policy Blocks the Assessment of Biological Sex

	III. Sport Participation Has Traditionally Required Submission of Objective Health Information
	A. Drug Testing in Sport
	B. Pre-participation Physicals and Required Medical Disclosures
	C. Weight Limit Sports

	IV. Sex-Verification-Screening is Simple, Non-Intrusive and Accurate
	A. The Rationale for Sex Verification Screening in Scholastic Sport Subject to Title IX
	B. Sex-Verification-Screening Protects the Dignity and Privacy of Athletes
	C. Sex-Verification-Screening Targeting SRY is Based on Peer-Reviewed Science
	1. The Role of the SRY Gene in Male Development
	2. SRY Gene Detection is a Robust Screening Mechanism
	a. Available methods to detect the SRY gene
	b. Practical considerations

	3. Detection of the SRY Gene Should Lead to An Opportunity for Confirmatory Evaluation


	V. The Successful Use of Sex-Verification-Screening in Sport
	A. World Athletics and World Boxing
	B. SRY-Screening at the 1996 Olympic Games
	C. Nike Indoor Nationals

	1-24-38, 24-43 Emma Hilton Cover (Kroger Gardis & Regas).pdf
	In The
	Bradley Little, Governor of Idaho, et al.,
	Lindsay Hecox, et al.,
	West Virginia, et al.,
	B.P.J., By Her Next Friend and Mother,  Heather Jackson,


