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:

Affordable Aerial Photography, Inc. (<AAP=), filed 

(< s=) 
playing AAP9s copy

being ordered to pay attorney9s fees to 
s9 objections, the 

s9 9s 

-

court9s order, they were entitled 
9s 

9s fees 
s9 

< -

obtained.= And sec
were <prevailing party[s]= under the Copy Act9s 

-

9s 

declined to <comment on the merits of s9 
untimely raised theories.= The court then rejected 



s9 motion for 
that <by continuing to seek an entitle s9 

leave to voluntarily dismiss this action.=

9s 

to fees under Rule 68 or as a <prevailing party= under 
court9s 

1289 (11th Cir. 2017) (<We may affirm on 

below.=).

not accepted and <the 

offer was made.= Fed. R. Civ. P. 68(a), (d). <The plain 

.= 
Recoverable <costs= under Rule 68 include <all 

statute or other authority,= 9s fees. 
at 9. <When a proper Rule 68 offer is made and the 



offer was served.= 

<has 

9s settlement offer.= 

must be <obtain[ed]= by the <offeree= 
following an offer to have <

],= the Court reasoned, <it follows that 
8obtained9 by the 

one.= 3
reduce <some of the benefits of victory if [the 9s

ery is less than the offer.= 
But Rule 68(d) is <simply inapplicable= in cases 

where <it was the defendant that obtained the -

.= ; at 354 (Rule 68 <does not apply to 
=);

1995) (<If a 
not apply.=). Thus, <a non-

ordinarily attend a defeat.= 
loses, <the trial 

= to 
;

 

s9 briefing parses the key words in Rule 68(d)4
< ,= <obtain,= and <favorable=4

Supreme Court9s controlling 



3

<moving party to file those claims again.= 

note, <AAP secured no affirmative relief whatever.= In 

s9 favor, Rule 68 <does not apply to -

.= 
court9s dismissal 

in AAP9s favor 
<for an amount less 9s 
settlement offer,= Rule 68 does not authorize or 

s9 recovery of 9s fees. 
3

s warn that Rule 41 will be <used as an 

689s consequences= by seeking a <late-stage= 

<weigh-

[ing] the relevant equities,= 

may dismiss the case, <imposing 



.= 

;

court erred in granting AAP9s motion 

(<A party abandons an issue when she makes only 

s.=).

 

s9 notice of appeal, dated May 16, 2023, is not 

(<[T]he timely filing of a notice of appeal in a civil case is a -

.=). While the 30-

-

9s fees 
only <if the 

to appeal under Rule 58,= Fed. R. App. P. 4(a)(4)(A)(iii). 

-



given set of facts <suffice[s] to render a party a 
8prevailing party.9= 

The Copyright Act permits courts to award <
attorney9s fee[s] to the prevailing party.= 17 

505, 1203(b)(5). <Prevailing party= is a <legal term 
of art= that <retains its legal

-shifting statutes.= 
The <prevailing party = is different 

2021). <A 

9s favor.= 
;

(<The 

the parties.= ( -

- <when
plaintiff9s challenge is rebuffed, irrespective 
precise reason for the court9s .= 
though, <the rejection of the 9s attempt to alter 
the parties9 legal -

imprimatur.= -

-

vailing parties because <a dismissal without 
-

-



vailing party inquiry.= 
That9s 

because <[a] voluntary dismissal without 

as if the action had never been brought.= 

did not rebuff or reject AAP9s claims 

(<[T]he rejection of the 9s 
parties9 legal 

tur.=);

, <[w]hat 
-

9s claim= (cleaned up)).
did not <abrogate the of 8

matur9 for prevailing s,= as 

action be <on the merits= for a 
3 -

precedent makes clear that <the rejection of the -

9s tempt to alter the parties9 legal 
dicial imprimatur.= 

Rule 41(a)(2) <places no 
of the parties,= 

-

 

s9 



s9 motion for 9s fees.

 

 

Herring v. Sec’y, Dep’t of Corr.
2005) (<As we repeatedly have admonished, 

-

court.= (cleaned up)).



ENTITLEMENT  TO ATTORNEYS’  FEES

ENTITLEMENT TO ATTORNEYS’ FEES

s9 Motion for Entitlement to s9 
Fees (the <Motion=), filed on March 3, 2023 [ECF No. 

s9 Motion [ECF No. 176] is 



9s copyrighted photograph on their 

4 - -

-

-

4
-

s9 s9 fees [ECF No. 155]. 
-

9s request for -

9s 

upon Plaintiff paying Defendants9 s9 fees 

-

s9 fees as a prevailing 

9s Motion to Voluntarily Dismiss, 
9s Motion for the reasons stated on 

accordance with the Court9s ruling4

s9 s9 



- -

s attempt to appeal the Court9s order.
9s 

s9 fees, 

s9 

s9 fees under the Copyright Act, 17 U.S.C. 

s9 request as a 
request for a <second bite= at the s9 fee apple 

Court9s Order Granting 
9s Motion to 

-

<8The 

.9= 



;

Pers. Commc’ns, L.P - -

<Motions to 

.= 
-

3

Two months after the Court9s ruling that 
-

s9 9s fees, 
- s9 

9s heavily litigated Motion to Voluntarily 

-

to Plaintiff, and Plaintiff9s Voluntary 
constitutes a < = which <obtained= 

s9 
3

presented in this case, Plaintiff9s 



s9 fees under 17 
3

s9 entitlement to s9 fee 
9s 

s9 

s9 conclusory suggestion that 

<[t]o the s9 
=)].

s9 baseless insinuation 

s9 fees [
Court9s 

s9 -

s9 fees did not 
accordance with Defense counsel9s pro bono status, 

s9 fees. And, in 
-

s9 -



s9 fees 
-

s9 Motion for Entitlement 
s9 Fees [ECF No. 176] is 

s9 

:

 



Plaintiff9s Notice of Voluntary Dismissal Without 

Court granted Plaintiff9s Motion to File a Notice of 

Defendants9 reasonable attorneys9 fee
9



:

 



discuss Plaintiff9s Motion to Voluntarily Dismiss the 



Plaintiff9s Motion under Rule 41

will pay Defendants9 reasonable attorneys9 

3. In light of Plaintiff9s forthcoming Notice of 
Voluntary Dismissal, Defendants9 Motion for 

:
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-

-
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:

  



:

:

: : - - -

:

:

:

:

PAPERLESS ORDER denying [181] Defendants9 
of the Court9s Order 

Denying Defendants9 Motion for Entitlement to 
s9 Fees. As discussed in the Court9s Order 

ing Defendants9 Motion for Entitlement for 
Attorneys9 Fees [180], the issue of Defendants9 entitle

s9 fees was squarely before 
9s Motion for 

s9 

s9 Fees [176] were 
9s 

s9 s9 fees for this action should -



s9 -

s9 fees, 
-

-

James D9Loughy jdloughy@advisorlaw.com,

: - - -

- - - :

 


