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APPENDIX A

United States Court of Appeals
for the Fifth Circuit

Filed Dec. 31, 2024;
Revised Feb. 14, 2025

No. 23-20181

IN RE SERTA SIMMONS BEDDING, L.L.C.
Debtor,
EXCLUDED LENDERS; LCM LENDERS,
Appellants,
versus

SERTA SIMMONS BEDDING, L.L.C.; BARINGS, L.L..C.; BOs-
TON MANAGEMENT AND RESEARCH; CREDIT SUISSE AS-
SET MANAGEMENT, L.L.C.; EATON VANCE MANAGE-
MENT; INVESCO SENIOR SECURED MANAGEMENT, IN-
CORPORATED,

Appellees,
CONSOLIDATED WITH
No. 23-20450
IN RE SERTA SIMMONS BEDDING, L.L.C.
Debtor,

EXCLUDED LENDERS; LCM LENDERS,
Appellants,
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versus

SERTA SIMMONS BEDDING, L.L.C.; BARINGS, L.L.C.;
BOSTON MANAGEMENT AND RESEARCH; CREDIT SUISSE
ASSET MANAGEMENT, L.L.C.; EATON VANCE MANAGE-
MENT; INVESCO SENIOR SECURED MANAGEMENT, IN-
CORPORATED,

Appellees,
CONSOLIDATED WITH

No. 23-20363

IN THE MATTER OF SERTA SIMMONS BEDDING, L.L.C.,
Debtor,
CITADEL EQUITY FUND, LIMITED,
Appellant,
versus

SERTA SIMMONS BEDDING, L.L.C.; SSB MANUFACTUR-
ING COMPANY; DAWN INTERMEDIATE, L.L.C.; SERTA IN-
TERNATIONAL HoLDco, L.L.C.; NATIONAL BEDDING
CompANY, L.L.C.; THE SIMMONS MANUFACTURING
CompANY, L.L.C.; DREAMWELL, LIMITED; SSB HOSPI-
TALITY, L.L.C.; SSB LoOGISTICS, L.L.C.; SIMMONS BED-
DING COMPANY, L.L..C.; TUFT & NEEDLE L.L.C.; TOMOR-
ROW SLEEP, L.L.C.; SsB RETAIL, L.L.C.; WORLD OF
SLEEP OUTLETS,

Appellees,
CONSOLIDATED WITH
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No. 23-20451
EXCLUDED LENDERS,
Appellant,
versus
SERTA SIMMONS BEDDING, L.L.C.,
Appellee.

Appeals from the United States Bankruptcy Court
for the Southern District of Texas
USDC Nos. 4:23-AP-9001, 4:23-BK-90020,
4:23-CV-1342, 4:23-CV-1344,
4:23-CV-2173

BEFORE HAYNES, WILLETT, and OLDHAM, Circuit
Judges.

ANDREW S. OLDHAM, Circuit Judge:

Serta Simmons Bedding, LLC is an American
company that makes mattresses and other bedding
products. In 2016 and 2020, Serta executed financing
deals with various lenders. Then Serta went bank-
rupt. The financing deals and bankruptcy proceedings
generated four appeals, which we consolidated. Given
the complexities, we will not even try to summarize
our various holdings here. So read on.
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I

We begin with three points by way of background.
We first describe (A) relevant corporate-finance
terms. Then we describe (B) the corporate-finance
transactions that gave rise to these appeals. Finally,
we explain (C) the litigation history.

A

Ratable treatment is an important background
norm of corporate finance. Pursuant to this norm, a
borrower must treat all of its similarly situated lend-
ers, well, similarly. See Vincent S.J. Buccola, Effica-
cious Answers to the Non-Pro Rata Workout, 171 U.
PA. L. REV. 1859, 1864—-65 (2023); Diane Lourdes
Dick, Hostile Restructurings, 96 WASH. L. REV. 1333,
1349 (2021); Jackson Skeen, Note, Uptier Exchange
Transactions: Lawful Innovation or Lender-on-Lender
Violence?, 40 YALE J. REG. 408, 413—-14 (2023). Rat-
able treatment is such an important norm that it is
often described as a lender’s “sacred right” under syn-
dicated® loan agreements. See, e.g., LCM XXII Ltd. v.
Serta Simmons Bedding, LLC, No. 1:21-cv-03987,
2022 WL 953109, at *2 (S.D.N.Y. Mar. 29, 2022);
Skeen, supra, at 413-14.

How does ratable treatment work? To illustrate it,
imagine a borrower with $150 million in debt distrib-

1 “Usually no single bank originates the entirety of a loan. Ra-
ther, multiple banks syndicate under a lead arranger, each hold-
ing only a portion of the loan. Syndicated loans are actively
traded amongst financial institutions in a secondary market
place, and purchased on these markets by a range of investors,
including institutional investors [and] hedge fund managers
....” Loan Syndications & Trading Ass’n v. SEC, 882 F.3d 220,
223 (D.C. Cir. 2018) (quotation omitted).
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uted equally among five different lenders (each hold-
ing $30 million in loans). The borrower then decides
to retire one-fifth or $30 million of this debt. The norm
of ratable treatment provides that the borrower may
not choose to repay only one of its lenders. Rather, it
must proportionally allocate that $30 million among
the relevant lenders according to their share of the
outstanding debt. Thus lenders are treated equally,
and individual lenders are protected from potential
machinations by the majority.?

Uptiers are a relatively new and controversial ex-
ception to the ratable-treatment norm. They emerged
during the COVID-19 pandemic, when distressed
companies sought innovative ways to improve their fi-
nancial positions. See Skeen, supra, at 410-17. They
are controversial because, according to critics, uptiers
create a zero-sum game of “lender-on-lender violence.”
Id. at 410 (quotation omitted).

How does an uptier transaction work? The bor-
rower amends the terms of a credit facility to allow the
issuance of new super-priority debt. Because a major-
ity of lenders in the existing facility must typically
consent to such an amendment, the borrower pur-
chases consent by allowing these lenders to exchange
their existing debt for new super-priority debt, often
at an above-market price. See Buccola, Efficacious An-
swers, supra, at 1865; Dick, supra, at 1352. Since not
all of the lenders participate in the uptier, the uptier

2 Importantly, the norm of ratable treatment applies to lend-
ers within their respective credit facilities. If a borrower has
three different classes of lenders, the borrower need not treat a
lender holding first-lien debt ratably with a lender holding third-
lien debt.
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is a non-pro-rata transaction that violates the norm of
ratable treatment.

The below figures ably depict two uptiers where a
borrower issues super-priority debt on top of existing
first-lien debt which was previously shared ratably (or
pari passu):

Capital Structure Before:

Single $600M First Lien Capital Structure After:
Loan Tranche S$700M of Tiered Tranches
S100M

———————— - New First Tier Term Loans
Funded by Majority Lenders

S350M
Lender Syndicate Sharing _ Majority Lenders Majority Lenders® Existing Loans
Pari Passu Are Elevated to “Second Out™
Tranche
M Lend S250M
L - NMImOny Lenders — Minority Lenders’ Loans

Are Subordinated w/o Consent

| Majority Recovery: 100% I

Lender Recovery: 859
I ender Recover o I Minority Recovery: 65% I

Samir D. Parikh, Creditors Strike Back: The Return
of the Cooperation Agreement, 73 DUKE L.J.
ONLINE 1, 14 (2023).

Borrower

Existing First New Super-Priority
Lien Loan ($50MM) Lien Loan (§70MM)

$20MM $30MM
$40MM

new money
Lender A Lender B




Ta

Vincent S.J. Buccola & Greg Nini, The Loan Market
Response to Dropdown and Uptier Transactions, 53 J.
LEGAL STUD. 489, 501 (2024) (restyled).

Like everything in corporate finance, the uptier
has benefits and costs. As to benefits, the borrower
needs only majority (versus unanimous) consent to
complete an uptier transaction. That means the bor-
rower can play lender groups off of each other and
avoid the expense of dealing with holdouts. See Dick,
supra, at 1369-70; Buccola, Efficacious Answers, su-
pra, at 1875-76. And the borrower can secure addi-
tional financing through the issuance of new debt. See
Vincent S.J. Buccola, Sponsor Control: A New Para-
digm for Corporate Reorganization, 90 U. CHI. L.
REV. 1, 35 (2023) (noting that uptiers “allow dis-
tressed companies to access liquidity that might oth-
erwise be available only in and through bankruptcy”).
In addition, the majority lenders often improve their
net position by jumping the creditor line, which is ad-
vantageous in bankruptcy where debt claims are often
resolved by seniority.

The costs of an uptier transaction are born en-
tirely by the minority lenders, who end up with sub-
ordinated debt worth less than before. See Bek R.
Sunuu, A Closer Look at How Uptier Priming Loan
Exchanges Leave Excluded Lenders Behind, S&P
GLOB. RATINGS ( June 15, 2021), https:/perma.cc/
6TBN-JMTT. Some have decried the uptier transac-
tion as “a cannibalistic assault by one group of lenders
. . . against another.” Skeen, supra, at 410 (quotation
omitted). Others have called uptiers “super-aggres-
sive,” Stephen J. Lubben, Holdout Panic, 96 Am.
Bankr. L.J. 1, 20 (2022), “hostile restructurings,”
Dick, supra, at 1351, “acts of financial war,” Parikh,
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supra, at 6, and “unthinkable under [pre-pandemic]

commercial norms,” Buccola, Sponsor Control, supra,
at 34.

B

We (1) describe SSB’s® 2016 syndicated loan
agreement and its ratable-sharing provision. Then we
(2) describe SSB’s 2020 uptier transaction.

1

In 2016, SSB decided to refinance its debt through
a series of syndicated loans (the “2016 Refinancing”).
Accordingly, SSB issued $1.95 billion in first-lien syn-
dicated loans and $450 million in second-lien syndi-
cated loans. SSB and its lenders made two credit
agreements, one for each type of loan. The key agree-
ment here is the First Lien Term Loan Agreement
(the “2016 Agreement”).

The 2016 Agreement protects the sacred right of
pro-rata sharing. As relevant to this dispute, § 2.18 of
the 2016 Agreement provides:

[E]lach Borrowing, each payment or prepay-
ment of principal of any Borrowing, each pay-
ment of interest in respect of the Loans of a
given Class and each conversion of any Bor-
rowing . .. shall be allocated pro rata among
the Lenders in accordance with their respec-
tive Applicable Percentages of the applicable
Class.

3 Throughout this opinion, we use “SSB” to collectively refer to
Serta Simmons Bedding, LLC and its various owners and affili-
ates involved with this litigation, unless articulated otherwise.
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ROA.23-20181.214. Under § 2.18, SSB cannot choose
to pay its obligations to one lender while offering noth-
ing to the rest—the favored lender would have to
share the payment with the other lenders.

To further protect the sacred right of pro-rata
sharing, § 9.02(b)(A) generally requires unanimous
consent of any affected lender to waive, amend, or
modify § 2.18 in any way that would “alter the pro
rata sharing of payments required thereby.” ROA.23-
20181.275-76. Thus, while most provisions of the
2016 Agreement can be changed with the approval of
SSB and a simple majority of its lenders, the ratable
sharing provision in § 2.18 is singled out for special
protection. If the parties to the 2016 Agreement want
to change or eliminate the ratable-sharing provision,
they must do so unanimously—to prevent SSB from
repaying one lender to the prejudice of the others, and
to prevent a majority of the lenders from bargaining
away the ratable-sharing provision that protects all
lenders.

The 2016 Agreement contains exceptions to the
ratable-sharing provisions, however. Only one is rele-
vant to the present appeals, and it appears in
§ 9.05(g). That sub-section provides:

[Alny Lender may, at any time, assign all or a
portion of its rights and obligations under this
Agreement in respect of its Term Loans to any
Affiliated Lender on a non-pro rata basis (A)
through Dutch Auctions open to all Lenders
holding the relevant Term Loans on a pro rata
basis or (B) through open market purchases
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ROA.23-20181.287. The 2016 Agreement defines “Af-
filiated Lender” to include SSB.* Thus, § 9.05(g) pro-
vides two ways by which SSB can repay its loans with-
out ratable sharing between lenders.

The first is a Dutch auction open to all lenders, the
procedures for which are comprehensively laid out in
the 2016 Agreement. See La. Stadium & Exposition
Dist. v. Fin. Guar. Ins. Co., 701 F.3d 39, 42 (2d Cir.
2012) (explaining procedure for a Dutch auction); see
also Dutch Auction, BLACK’'S LAW DICTIONARY
(12th ed. 2024) (“An auction in which property is ini-
tially offered at an excessive price that is gradually
lowered until the property is sold.”). In a Dutch auc-
tion, the “Auction Party” (here, SSB) gives notice to its
lenders that it wants to purchase a particular amount
of its outstanding loans at a certain price relative to
par. Lenders wishing to participate may reply with
the amount of loans that they are willing to “sell” and
at what price. If the amount and price in the notice
match up with the amounts and prices in the replies,
the Auction is conducted by sale at the lowest price to
the Auction Party. If not, there is either a “Failed Auc-
tion” or the Auction Party can amend its notice offer
and conduct the Auction at the lowest price necessary
to complete a sale. Thus, the Dutch auction provides
a mechanism by which SSB can leverage open compe-
tition among its lenders to retire its debt at the lowest

* The Agreement defines “Affiliated Lender” as “any Non-Debt
Fund Affiliate, Holdings, the Top Borrower and/or any subsidi-
ary of the Top Borrower.” ROA.23-20181.141. “Top Borrower” is
SSB. See ROA.23-20181.134. “Holdings” is Dawn Intermediate,
Inc., ROA.23-20181.134, which appears to be SSB’s parent or-
ganization, see SSB Red Brief in 23-20181 at 13. And “Non-Debt
Fund Affiliate” is “any Investor (which is an Affiliate of the Top
Borrower) and any Affiliate of any such Investor.” ROA.23-
20181.180.
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possible price. And assuming that every lender did not
offer all of their loans at the same exact price, the ex-
pected effect of a completed Dutch auction is non-pro-
rata repayment, since only the lenders who offered the
cheapest loans will be paid.

The second exception is an “open market pur-
chase[].” ROA.23-20181.287. The 2016 Agreement
does not define or discuss the term “open market pur-
chase.” The 2016 Agreement’s deafening silence on
“open market purchase” stands in sharp contrast to
the meticulous definition it provides for a Dutch auc-
tion. And it is the patent ambiguity in the undefined
term that forms the foundation of this case.

2

In the years after the 2016 Refinancing, SSB
struggled. When the COVID-19 pandemic threatened
to drag SSB down even further, the company sought
to bolster its financial position.

It chose an uptier. In 2020, SSB signed an uptier
agreement (the “2020 Uptier”) with some (but not all)
of the lenders holding first-lien and second-lien debt
issued in the 2016 Refinancing (the “Prevailing Lend-
ers”).” The Prevailing Lenders provided SSB with
$200 million in new financing in exchange for $200
million in first-out, super-priority debt. The Prevail-
ing Lenders also traded in $1.2 billion of their first-

5 We refer to these lenders as the “Prevailing Lenders,” be-
cause that is how they characterize themselves in the briefing
before this court. See Prevailing Lenders Red Brief in 23-20181
at 1. But see Excluded Lenders Blue Brief in 23-20181 at 8 (re-
ferring to the “favored lenders”). We take the same approach to
nomenclature with the other lender groups. In the record, how-
ever, the Prevailing Lenders are often referred to as the “PTL
Lenders.” See, e.g., ROA.23-20451.1266.
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lien and second-lien loans for approximately $875 mil-
lion in second-out, super-priority debt. The upshot of
these moves was that SSB gained cash and lowered
its overall debt load, while the Prevailing Lenders
slashed the nominal value of their holdings (which
were trading far below par) to jump the creditor line
and get paid before their erstwhile first and second-
lien comrades.

The 2020 Uptier was controversial from its incep-
tion.® So to shore up the deal in anticipation of future
litigation, SSB and the Prevailing Lenders took the
following steps.

First, SSB and the Prevailing Lenders amended
the 2016 Agreement to allow the 2020 Uptier. SSB
and the Prevailing Lenders were able to do that be-
cause the Prevailing Lenders held a bare majority of
the outstanding first-line debt.

Second, SSB and the Prevailing Lenders labeled
the 2020 Uptier an “open market purchase,” one of the
two § 9.05(g) exceptions to pro-rata sharing. To wit,
one of the contracts that formed the basis for the 2020
Uptier was termed the “Open Market Purchase and
Cashless Exchange Agreement.” SSB and the Prevail-
ing Lenders did so apparently in recognition that the
2016 Agreement’s ratable-sharing provision would
otherwise bar the 2020 Uptier.

Finally, perhaps recognizing the risk of the 2020
Uptier, SSB agreed to indemnify the Prevailing Lend-

6 See, e.g., Buccola & Nini, supra, at 502 (asserting that the
SSB transaction had “little precedent”); see also Buccola, Sponsor
Control, supra, at 35 (observing that priming transactions like
the Uptier “often hinge on dubious claims of legal right and al-
most always flout well-established norms”).
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ers for any and all losses, claims, damages and liabil-
ities which they might incur in connection with their
participation. See ROA.23-20451.764-65 (providing
indemnification whether future litigation was based
in “contract, tort or any other theory”). Such indemni-
fication would be payable by SSB within 30 days of a
written demand to fulfill its obligations.

C

In January 2023, SSB filed for bankruptcy under
Chapter 11 in the Southern District of Texas. SSB also
filed an adversary proceeding to the main Chapter 11
proceeding. We discuss (1) the adversary proceeding
and then (2) the main bankruptcy proceeding.

1
First, the adversary proceeding.

On January 24, 2023, SSB and some (but not all)
of the Prevailing Lenders (the “Prevailing Lender
plaintiffs”) filed an action for declaratory relief
against a number of lenders who held debt from the
2016 Refinancing but did not participate in the 2020
Uptier. The gist of this claim was that the Prevailing
Lender plaintiffs wanted the bankruptcy judge’s
blessing of the 2020 Uptier and its assurance that the
Prevailing Lenders did not violate the 2016 Agree-
ment’s ratable-sharing provision. As relevant here,
the defendants in this declaratory-relief suit included
two groups of first-lien lenders who did not get super-
priority loans in the 2020 Uptier and who instead ob-
jected to the “lender-on-lender violence” perpetuated
by the Prevailing Lenders. See Skeen, supra, at 410
(quotation omitted). Like the parties, see supra n.5, we
refer to these objecting lenders as the “Excluded Lend-
ers” and the “LCM Lenders.”
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In their adversary proceeding against the Ex-
cluded Lenders and the LCM Lenders, SSB and the
Prevailing Lender plaintiffs sought a declaration that
the 2020 Uptier (a) was permitted under the terms of
the 2016 Agreement and (b) did not violate the implied
covenant of good faith and fair dealing. The bank-
ruptcy court granted partial summary judgment to
SSB and the Prevailing Lender plaintiffs. As relevant
here, the bankruptcy court held that the term “open
market purchase” was “clear and unambiguous,” and
the 2020 Uptier was a valid “open market purchase”
under the exception to pro-rata sharing provided for
in §9.05(g) of the 2016 Agreement. ROA.23-
20181.6277-78. The bankruptcy court certified its de-
cision for appeal to this court. 28 U.S.C. § 158(d)(2). A
panel of our court also granted the Excluded Lenders
and the LCM Lenders permission to appeal.

After the bankruptcy court’s partial final judg-
ment was appealed to our court, all that remained
pending in the adversary proceeding were various
counterclaims and third-party claims by the Excluded
Lenders and the LCM Lenders. Again, the bankruptcy
court sided with the Prevailing Lender plaintiffs. See
In re Serta Simmons Bedding, LLC, No. 23-90020,
2023 WL 3855820, at *12—14 (Bankr. S.D. Tex. June
6, 2023). Having resolved all claims, the bankruptcy
court then entered final judgment in the adversary
proceeding. The parties jointly agreed to certify the
post-trial final judgment to this court, see 28 U.S.C.
§ 158(d)(2), and a panel granted a subsequent motion
for permission to appeal.

2

Next, the main proceeding.
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On January 23, 2023, SSB filed a proposed plan
for Chapter 11 reorganization. Section 8.5 of that plan
was titled “Survival of the Debtors’ Indemnification
Obligations” and provided for the survival of SSB’s
earlier promise to indemnify the Prevailing Lenders
for their participation in the 2020 Uptier.” See supra,
at 12. Section 8.5(b) characterized such obligations as
“executory contracts” which were assumed under the
proposed plan and would continue as obligations of
the Reorganized Debtors.

On March 16, the Prevailing Lender plaintiffs
filed proofs of claims against SSB, including claims for
indemnification and contribution. The Excluded
Lenders objected and argued that such claims were
contingent claims for reimbursement disallowed by 11
U.S.C. § 502(e)(1)(B). Another creditor, Citadel Equity
Fund Ltd. (“Citadel”), joined that objection.

On May 9, SSB filed a first amended plan for re-
organization. The first amended plan contained in-
demnification obligations functionally identical to the

" See ROA.23-20451.1266 (“|A]lny Indemnification Obligation
to indemnify the PTL Lenders with respect to all present and
future actions, suits, and proceedings against the PTL Lenders
or their respective Related Parties in connection with or related
to the Adversary Proceeding, the Apollo Proceeding, the LCM
Proceeding, and/or any other claims, proceedings, actions, or
causes of action in connection with or related to the PTL Credit
Agreement, the Exchange Agreement, the Intercreditor Agree-
ments, and/or the 2020 Transaction shall (a) remain in full force
and effect, (b) not be discharged, impaired, or otherwise affected
in any way, including by the Plan, the Plan Supplement, or the
Confirmation Order, (c) not be limited, reduced or terminated af-
ter the Effective Date, and (d) survive unimpaired and unaffected
irrespective of whether such Indemnification Obligation is owed
for an act or event occurring before, on or after the Petition Date

0.
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initial plan. But five days later, on the eve of the con-
firmation hearing, SSB filed a modified first amended
plan. That plan still contained a Section 8.5 titled
“Survival of the Debtors’ Indemnification Obliga-
tions.” And it still provided indemnification “on the
same terms and limitations as afforded under the
[2020 Uptier contracts].” ROA.23-20363.17657 (em-
phasis added). But the nature of the indemnification
obligation was slightly different because the obliga-
tions arose only after the effective date of the plan.

On May 23, the penultimate day of the confirma-
tion hearing, SSB filed its final second amended plan.
This time, SSB’s indemnity did not cover all of the
Prevailing Lenders involved with the 2020 Uptier. Ra-
ther, the plan’s final indemnity applied to all creditors
holding Class 3 and Class 4 claims in SSB’s bank-
ruptcy, as of the effective date of the plan ( June 29,
2023). ROA.23-20363.18748. The upshot? The indem-
nity covered the Prevailing Lenders that participated
in the 2020 Uptier and that continued to hold super-
priority debt from the uptier transaction (i.e., Class 3
creditors). The indemnity did not cover any Prevailing
Lender that participated in the 2020 Uptier and sold
its super-priority debt before June 29, 2023. Instead,
the indemnity covered other entities—like Citadel—
which did not participate in the 2020 Uptier transac-
tion but which later purchased the super-priority debt
on secondary markets (i.e., Class 4 creditors).

The bankruptcy court then held a trial to consider
confirmation of the Chapter 11 reorganization plan
and resolve the adversary proceeding. See Serta Sim-
mons Bedding, 2023 WL 3855820, at *7. During the
trial, SSB and the Prevailing Lender plaintiffs agreed
that the indemnity originally provided for in the 2020
Uptier and maintained by the first two reorganization
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plans (the “pre-petition indemnity”) should be disal-
lowed. See id. at *10. But they argued that the modi-
fied indemnity in the final plan (the “settlement in-
demnity”) could be justified as a new indemnity and
part of a settlement between SSB and some of its cred-
itors to gain approval for plan confirmation. See 11
U.S.C. § 1123(b)(3). In support of this argument, mul-
tiple witnesses presented by the Prevailing Lender
plaintiffs asserted that they would not have voted in
favor of the plan without the settlement indemnity.
See, e.g., ROA.23-20363.3151 (one of SSB’s directors
asserting that the settlement indemnity was neces-
sary to induce Prevailing Lenders to “participate and
support the [Chapter 11] restructuring”).

The bankruptcy court again agreed with SSB and
the Prevailing Lender plaintiffs, finding that the set-
tlement indemnity was a fair and equitable compo-
nent of a § 1123(b)(3) settlement. See Serta Simmons
Bedding, 2023 WL 3855820, at *10. Overruling re-
lated objections by the Excluded Lenders and Citadel,
the bankruptcy court confirmed the second amended
plan indemnity and all (hereafter the “Plan”). The
bankruptcy court also certified the confirmation order
for direct appeal to this court. Motions panels granted
subsequent motions for permission to appeal and to
consolidate the Excluded Lenders and Citadel’s re-
lated indemnity appeals (under case numbers 23-
20451 and 23-20363, respectively). A panel also
granted a motion to intervene by the Prevailing
Lender plaintiffs.

&

In sum, this consolidated appeal involves four
cases: Numbers 23-20181, 23-20450, 23-20451, and
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23-20363.% Our discussion proceeds as follows. In Part
I1, we discuss jurisdiction. In Part III, we discuss the
two cases that arose from the adversary proceeding
and that relate to the validity of the 2020 Uptier as an
open market purchase: the Excluded and LCM Lend-
ers’ appeal from the bankruptcy court’s partial sum-
mary judgment (23-20181) and the Excluded and
LCM Lenders’ appeal from the post-trial final judg-
ment (23-20450). Then in Part IV, we discuss the two
cases that arose from the main Chapter 11 proceeding
and that relate to the validity of the contested Plan
indemnity: the Excluded Lenders’ appeal from the
confirmation order (23-20451) and Citadel’s appeal
from the confirmation order (23-20363).

II

“Jurisdiction is always first.” Carswell v. Camp,
54 F.4th 307, 310 (5th Cir. 2022) (quotation omitted).
We first (A) discuss the jurisdictional issues related to
the two open market purchase cases, before (B) turn-
ing to the jurisdictional issues related to the two Plan
indemnity cases. Then we dismiss the LCM Lenders
from the appeal in No. 23-20450.

A

With respect to the open market purchase cases
(Nos. 23-20181 & 23-20450), we first (1) discuss the
bankruptcy court’s jurisdiction. We then (2) discuss

8 The cases were originally consolidated in two pairs: the open
market purchase cases (Nos. 23-20181 & 23-20450) and the plan
indemnity cases (Nos. 23-20451 & 2320363). We consolidated all
four cases for oral argument and now consolidate them for reso-
lution. Fed. R. App. P. 3(b)(2).
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our appellate jurisdiction. Finally, we consider spe-
cific jurisdictional issues involving (3) the Excluded
Lenders and (4) the LCM Lenders.

1

First, the bankruptcy court’s jurisdiction in Nos.
23-20181 and 23-20450. The bankruptcy court en-
tered final judgment in both appeals. In No. 23-20181,
the bankruptcy court entered partial final judgment
on the claim seeking a declaratory judgment that the
2020 Uptier was an open market purchase permitted
by the 2016 Agreement. In No. 23-20450, the bank-
ruptcy court entered final judgment on the Excluded
and LCM Lenders’ claims and counterclaims for
breach of contract and breach of the implied covenant
of good faith and fair dealing. The bankruptcy court
had both (a) statutory and (b) constitutional authority
to enter such judgments.

a

Under federal law, bankruptcy courts may enter
final judgments in cases under title 11, or in core pro-
ceedings arising under title 11 or arising in a case un-
der title 11. 28 U.S.C. § 157(b)(1). Core proceedings in-
clude, inter alia, “matters concerning the administra-
tion of the estate,” the “allowance or disallowance of
claims against the estate,” “determinations as to the
dis-chargeability of particular debts,” and “determina-
tions of the validity, extent, or priority of liens.” 28
U.S.C. § 157(b)(2)(A), (B), (D), & (K).

As a matter of statutory authority, the bank-
ruptcy court was on solid ground in both open market
purchase cases. In No. 23-20181, the declaratory judg-
ment claim was brought in anticipation of potential
claims against SSB and the Prevailing Lender plain-
tiffs regarding a breach of the 2016 Agreement and
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the priority of liens relevant to SSB’s Chapter 11 pro-
ceeding.? Such claims touch on the administration of
the estate, the allowance of claims against the estate,
the determination as to the discharge of particular
debts, and the determination of the validity, extent, or
priority of liens. See 28 U.S.C. § 157(b)(2)(A), (B), (I),
& (K). Because the claims would thus constitute a core
proceeding under 28 U.S.C. § 157(b)(2), the bank-
ruptcy court had statutory authority to enter partial
final judgment in No. 23-20181.

In No. 23-20450, the Excluded and LCM Lenders
brought counterclaims and third-party claims for
breach of contract and breach of the implied covenant
of good faith and fair dealing. For much the same rea-
sons as stated above, such claims were part of a core
proceeding under § 157(b)(2), so the bankruptcy court
had statutory authority to enter final judgment in No.
23-20450.

® While the Declaratory Judgment Act did not create a new
source of subject matter jurisdiction, see Skelly Oil Co. v. Phillips
Petroleum Co., 339 U.S. 667 (1950), federal courts have regularly
exercised jurisdiction over declaratory judgment suits in which
the declaratory defendant could have brought a coercive federal
action against the declaratory plaintiff. See RICHARD H. FAL-
LON, JR., ET AL., HART AND WECHSLER’S THE FEDERAL
COURTS AND THE FEDERAL SYSTEM 84243 (7th ed. 2015)
(citing Franchise Tax Bd. v. Constr. Laborers Vacation Tr. for S.
Calif., 463 U.S. 1, 19 (1983)); see also MedImmune, Inc. v. Genen-
tech, Inc., 549 U.S. 118, 127 (2007) (asking whether “there is a
substantial controversy, between parties having adverse legal in-
terests, of sufficient immediacy and reality to warrant the issu-
ance of a declaratory judgment”).
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b

Even where federal law allows a bankruptcy court
to enter final judgment in a core proceeding, the Con-
stitution may not. See Stern v. Marshall, 564 U.S. 462,
482 (2011). Generally, a non—Article III court may en-
ter a final judgment only when the relevant claim falls
within the “public rights” exception. See id. at 487—88.
That exception applies to, inter alia, claims that exist
only by grace of Congress or the President, historically
could have been determined exclusively by the Legis-
lative or Executive branches, flow from a federal stat-
utory or regulatory scheme, or depend completely on
the adjudication of a claim created by federal law. Id.
at 488-95 (collecting cases).

The relevant claims in Nos. 23-20181 and 23-
20450 do not fall within the public rights exception.
The declaratory judgment claim in No. 23-20181 is
based on potential claims for breach of contract a pro-
totypical state-law claim between “two private par-
ties.” Cf. Stern, 564 U.S. at 493. The Excluded and
LCM Lenders’ counterclaims and third-party claims
in No. 23-20450 are for breach of contract and breach
of the implied covenant of good faith and fair dealing,
which are again, ordinary state-law claims between
private parties. See ibid. Since these claims have no
connection with the federal branches or federal law,
Stern would appear to bar their adjudication by the
bankruptcy court.

But the Supreme Court recognizes a major excep-
tion to the public rights doctrine: consent. Claims oth-
erwise barred by Stern may be adjudicated by bank-
ruptcy courts where parties have expressly or im-
pliedly consented to their jurisdiction. Wellness Inter-
national Network, Limited v. Sharif, 575 U.S. 665,
683—-85 (2015); see also CFTC v. Schor, 478 U.S. 833,
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848-49 (1986) (“[Als a personal right, Article III’s
guarantee of an impartial and independent federal ad-
judication is subject to waiver, just as are other per-
sonal constitutional rights that dictate the procedures
by which civil and criminal matters must be tried.”).
The Wellness Court articulated the key inquiry with
respect to implied consent: “whether the litigant or
counsel was made aware of the need for consent and
the right to refuse it, and still voluntarily appeared to
try the case before the non-Article III adjudicator.”
Wellness, 575 U.S. at 685 (quotation omitted). The
Wellness Court also stressed the importance of prag-
matic values like “increasing judicial efficiency and
checking gamesmanship.” Ibid.

The Wellness exception for consent cures the Stern
problems for the open market purchase cases. In No.
23-20181, the parties explicitly consented to the bank-
ruptcy court’s entry of partial final judgment. And in
No. 23-20450, the bankruptcy court found that the Ex-
cluded Lenders’ impliedly consented to its authority
by requesting that it enter summary judgment. See
Serta Simmons Bedding, 2023 WL 3855820, at *8.
Moreover, the Excluded Lenders failed to object at the
summary judgment stage, before trial, and at trial.
Ibid. Reviewing this finding for clear error, see Saenz
v. Gomez, 899 F.3d 384, 391 (5th Cir. 2018), and in
light of considerations like “judicial efficiency” and
“checking gamesmanship,” see Wellness, 575 U.S. at
685, the bankruptcy court did not err when it found
that the Excluded Lenders implicitly consented to
non-Article III adjudication. See also ibid. (emphasiz-
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ing the “deeply factbound” nature of the consent anal-
ysis).!? The bankruptey court did not specifically find
that the LCM Lenders consented to its authority to
enter final judgments. See Serta Simmons Bedding,
2023 WL 3855820, at *8. But given the LCM Lenders’
consent for the bankruptcy court to enter partial final
judgment on the declaratory judgment claim, the con-
nection between that claim and the LCM Lenders’
counterclaims, and Wellness’s discussion of efficiency
and gamesmanship, see 575 U.S. at 685, we hold that
the LCM Lenders implicitly consented to non-Article
III adjudication. Consequently, the bankruptcy court
could constitutionally enter final judgment in No. 23-
20450.

2

Under 28 U.S.C. § 158(d), this court has jurisdic-
tion over direct appeals from bankruptcy court final
judgments, where either the bankruptcy court or all
the relevant parties certify the direct appeal, and
where this court authorizes it. In No. 23-20181, the
bankruptcy court certified the judgment for direct ap-
peal and a panel of this court granted authorization.
In No. 23-20450, all the relevant parties jointly certi-
fied the judgment for direct appeal and a panel of this
court granted authorization. Accordingly, this court

10" The gamesmanship consideration has particular weight in
this case. The Excluded and LCM Lenders agreed that the bank-
ruptcy court could enter final judgment on the declaratory judg-
ment issue of whether the 2020 Uptier was permitted under the
open market purchase exception in the 2016 Agreement. Those
parties cannot now pivot to argue that the bankruptcy court
lacks authority to adjudicate claims that almost entirely depend
on whether the 2020 Uptier was permitted under the open mar-
ket purchase exception in the 2016 Agreement. That is the sort
of litigation gamesmanship plainly covered by Wellness.
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has appellate jurisdiction over both open market pur-
chase appeals.

3

In No. 23-20181, SSB and the Prevailing Lender
plaintiffs argue that the Excluded Lenders did not file
a valid notice of appeal from the partial final judg-
ment. As the argument goes, Federal Rule of Bank-
ruptcy Procedure 8006(a) provides that a certification
for direct appellate review is effective when a timely
appeal has been taken under Federal Rule of Bank-
ruptcy Procedure 8003. FED. R. BANKR. P.
8006(a)(2). Rule 8003(a)(3)(B) in turn states in rele-
vant part that a notice of appeal must “be accompa-
nied by the judgment ... from which the appeal is
taken....” FED. R. BANKR. P. 8003(a)(3)(B). But the
Excluded Lenders’ notice of appeal from the partial fi-
nal judgment order did not attach the judgment. Cit-
ing In re Cleveland Imaging & Surgical Hospital,
LLC, 26 F. 4th 285, 293 (5th Cir. 2022), SSB and the
Prevailing Lender plaintiffs argue that we lack juris-
diction over the Excluded Lenders’ summary judg-
ment appeal.

We disagree. As the Supreme Court has held time
and time again, the Federal Rules “do not create or
withdraw federal jurisdiction.” Kontrick v. Ryan, 540
U.S. 443, 453 (2004) (citing Owen Equip. & Erection
Co. v. Kroger, 437 U.S. 365, 370 (1978)); see also id. at
453-54 (citing other authorities). To the contrary,
Congress alone can enact procedural requirements
with jurisdictional consequences. See, e.g., Harrow v.
Dep’t of Def., 144 S. Ct. 1178, 1182-83 (2024); MOAC
Mall Holdings LLC v. Transform Holdco LLC, 143 S.
Ct. 927, 935-36 (2023); Boechler, P.C. v. Comm’r of In-
ternal Revenue, 142 S. Ct. 1493, 1497 (2022). Because
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the Federal Rules of Bankruptcy Procedure are prom-
ulgated by the Supreme Court, and because Rule
8003(a)(3)(B) does not follow from a clear federal stat-
ute, of. Bowles v. Russell, 551 U.S. 205, 210-11 (2007),
a failure to attach the appealed-from judgment is not
a jurisdictional defect. Properly understood, Rule
8003(a)(3)(B) is merely a claims-processing rule. See
Kontrick, 540 U.S. at 454. And as a claims-processing
rule, it can be forfeited. See id. at 456. Here, SSB and
the Prevailing Lender plaintiffs did not oppose the Ex-
cluded Lenders’ motion for permission to appeal the
bankruptcy court’s decision. Instead, they waited to
raise their objection until five months after our mo-
tions panel granted authorization for the appeal. Hav-
ing slept on their objection, they have forfeited it.

And in any event, a failure to attach the judgment
is not a fatal defect under Rule 8003. Rule
8003(a)(3)(B) requires that the notice of appeal be ac-
companied by the appealed-from judgment. See FED.
R. BANKR. P. 8003(a)(3)(B). But Rule 8003(a)(2) clar-
ifies that the “failure to take any step other than the
timely filing of a notice of appeal does not affect the
appeal’s validity, but is ground only for the [reviewing
court] to act as it considers appropriate, including dis-
missing the appeal.” FED. R. BANKR. P. 8003(a)(2).
Since a failure to attach the appealed-from judgment
is not a failure to timely file the notice of appeal, such
a failure does not mandate dismissal. See In re CPDC
Inc., 221 F.3d 693, 698 (5th Cir. 2000) (“As the lan-
guage of the rule makes clear, only the failure to file a
notice of appeal, which deprives the reviewing court of
jurisdiction, mandates dismissal.”). For other filing
defects, we must “exercise discretion and consider
what sanctions are appropriate.” Id. at 699. Here, the
Excluded Lenders’ notice of appeal designated the
overall docket number, the specific docket entry, and
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the date of the bankruptcy court’s partial final judg-
ment order—so there was no confusion about the
scope of the appeal. Accordingly, the panel exercises
its discretion to not dismiss the Excluded Lenders’ ap-
peal in No. 23-20181.

Cleveland Imaging is not to the contrary. That
case arose under § 158(a), not § 158(d)(2)(A). An ap-
peal under § 158(a) “shall be taken in the same man-
ner as appeals in civil proceedings generally are taken
to the courts of appeals from the district courts™—
which requires the filing of a notice of appeal. 28
U.S.C. § 158(c)(2); see 28 U.S.C. § 2107(a); FED. R.
App. P. 3(a)(1). Likewise, Bankruptcy Rule 8003(a)(1)
requires a notice of appeal for § 158(a) appeals. That
explained the jurisdictional holding in Cleveland Im-
aging. But the same requirements do not apply to cer-
tified appeals under § 158(d)(2)(A).

4

The final jurisdictional issue in the open market
purchase cases concerns the LCM Lenders’ participa-
tion in No. 23-20450. In the adversary proceeding, the
LCM Lenders filed counterclaims against SSB and
the Prevailing Lender plaintiffs for breach of contract
and breach of the implied covenant of good faith and
fair dealing. After a trial, the bankruptcy court denied
these claims, see Serta Simmons Bedding, 2023 WL
3855820, at *14, and the LCM Lenders noticed an ap-
peal (No. 23-20450) from the post-trial final judgment.
Then, on appeal and in a document supporting the Ex-
cluded Lenders’ motion to adopt briefs from 23-20181,
the LCM Lenders stated as follows:

6. In this instant appeal, the LCM Lenders do
not challenge the adverse ruling on the im-
plied covenant claim ... or on the separate
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contract claims .... The LCM Lenders no-
ticed this appeal solely as a protective matter,
given that the bankruptcy court entered final
judgment following trial, in order to preserve
their rights on the open-market-purchase
claim, which (as noted) were earlier subject to
a notice of appeal upon entry of a partial judg-
ment.

No. 23-20450, ECF 62, at 3 (emphasis added).

This statement carries jurisdictional conse-
quences. Because the bankruptcy court had already
entered summary judgment on the open market pur-
chase issue, the trial only concerned (1) plan confir-
mation, and (2) the counterclaims and third-party
claims for breach of contract and breach of the implied
covenant of good faith and fair dealing. See In re Serta
Simmons Bedding, 2023 WL 3855820, at *8—14. Hav-
ing explicitly abandoned their denied claims for
breach of contract and breach of the implied covenant
of good faith and fair dealing, the LCM Lenders have
nothing left to appeal in No. 23-20450.

The proper response to such abandonment is dis-
missal. For the federal courts decide “Cases” and
“Controversies,” U.S. CONST. art II1, § 2, cl. 1, and do
not issue advisory opinions which cannot provide
binding relief, see, e.g., Letter from John Jay, C. J. &
Assoc. JJ., U.S. Sup. Ct., to George Washington, Pres-
tdent (Aug. 8, 1793), in 3 The Correspondence and
Public Papers of John Jay 488, 488-89 (Henry P.
Johnston ed., 1891); California v. Texas, 593 U.S. 659,
673 (2021); see also Samuel L. Bray & William Baude,
Proper Parties, Proper Relief, 137 Harv. L. Rev. 153,
155 (2023) (“Article III requires the proper parties,
seeking proper relief . ..”). Having abandoned their
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claims on appeal in No. 23-20450, there is no longer
any live dispute between the LCM Lenders and SSB
and the Prevailing Lender plaintiffs. The LCM Lend-
ers are not proper parties in No. 23-20450, so we dis-
miss them from that appeal.™

B

With respect to the Plan indemnity cases (Nos. 23-
20451 & 23-20363), we first (1) discuss the bankruptcy
court’s jurisdiction. We then (2) discuss our appellate
jurisdiction. Finally, we (3) reject SSB’s and the Pre-
vailing Lenders plaintiffs’ arguments about the appel-
lants’ notices of appeal.

1

First, the bankruptcy court’s jurisdiction in Nos.
23-20451 and 23-20363. Both appeals arise from the
bankruptcy court’s final order confirming the Plan.
We therefore assess whether the bankruptcy court
had statutory and constitutional authority to enter
such an order.

The statutory analysis is straightforward. Bank-
ruptcy courts may enter final orders in cases under
title 11, or in core proceedings arising under title 11
or arising in a case under title 11. 28 U.S.C.
§ 157(b)(1). Core proceedings include the confirmation
of plans. Id. at § 157(b)(2)(L); In re Prescription Home
Health Care, Inc., 316 F.3d 542, 547 (5th Cir. 2002).
The final order confirmed the Plan, so the bankruptcy
court had statutory authority to enter it.

And under Stern, the entry of a Chapter 11 confir-
mation order qualifies for the public rights exception

' Qur dismissal does not prevent the LCM Lenders from recov-
ering any damages to which they might be entitled based on the
open market purchase issue.
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to non-Article III adjudication. See 564 U.S. at 488—
99. Stern suggested that a bankruptcy court can de-
cide matters that “stem|[ ] from the bankruptcy itself
or would necessarily be resolved in the claims allow-
ance process.” Id. at 499. Here, the confirmation order
is directly related to the bankruptcy and was likely
the main reason why SSB filed a Chapter 11 petition
in the first place. Furthermore, the Chapter 11 route
to confirmation of a reorganization plan is not one that
“exists without regard to any bankruptcy proceeding,”
see id. at 499; to the contrary, it is one “created by fed-
eral bankruptcy law,” id. at 498; see also id. at 499
(asking whether a claim is “derived from or dependent
upon bankruptcy law”). Therefore, the bankruptcy
court had constitutional authority to enter the confir-
mation order.'?

2

Under 28 U.S.C. § 158(d), this court has jurisdic-
tion over direct appeals from bankruptcy court final
orders, where either the bankruptcy court, district
court, or all the relevant parties certify the direct ap-
peal, and where this court authorizes it. The bank-
ruptcy court certified its confirmation order for direct
appeal and a panel of this court granted authoriza-
tion. Accordingly, we have appellate jurisdiction over
both of the Plan Indemnity appeals.

12 True, the Supreme Court has repeatedly said it has never
held that the “restructuring of debtor-creditor relations”—such
as was accomplished in the bankruptcy court’s confirmation or-
der—"is in fact a public right.” Stern, 564 U.S. at 492 n.7 (quoting
Granfi-nanciera, S.A. v. Nordberg, 492 U.S. 33, 56 n.11 (1989)).
But until the Court gives more direction in this area, we decline
to hold that the confirmation of a Chapter 11 plan—a core ele-
ment of federal bankruptcy law—is beyond the adjudicative au-
thority of federal bankruptcy courts.
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3

Before this court, SSB and the Prevailing Lender
plaintiffs filed a motion to dismiss the appeal in both
No. 23-20451 (the Excluded Lenders) and No. 23-
20363 (Citadel). Following their argument in No. 23-
20181, the appellees emphasize that the Excluded
Lenders and Citadel failed to attach the bankruptcy
court’s confirmation order to their notices of appeal.
See FED. R. BANKR. P. 8003(a)(3)(B). As before, the
appellees claim that this is a jurisdictional defect that
requires dismissal. And as before, we reject this argu-
ment as meritless. See supra Part II1.A.3.

III

Turning to the merits, we first take up the open
market purchase cases (Nos. 23-20181 & 23-20450).
This court reviews a grant of summary judgment de
novo. See Morrow v. Meachum, 917 F.3d 870, 874 (5th
Cir. 2019). We review findings of fact for clear error
and legal conclusions de novo. Matter of Buffets, LLC,
979 F.3d 366, 373 (5th Cir. 2020). The interpretation
of a contract is question of law to be reviewed de novo.
See Wal-Mart Stores, Inc. v. Qore, Inc., 647 F.3d 237,
242 (5th Cir. 2011).

We agree with the Excluded and LCM Lenders
that the 2020 Uptier was not a permissible open mar-
ket purchase within the meaning of the 2016 Agree-
ment. We first (A) detail the applicable law of inter-
pretation. We then (B) explain why the 2020 Uptier
was not an “open market purchase” under the 2016
Agreement. Finally, we (C) reject various counterar-
guments and (D) explain the consequences of our hold-
ing for the Excluded Lenders’ counterclaims.
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A

The 2016 Agreement provides, and the parties all
agree that New York law governs the interpretation
of that contract. Under New York law, contracts “are
construed in accord with the parties’ intent and the
best evidence of what parties to a written agreement
intend is what they say in their writing.” Donohue v.
Cuomo, 184 N.E.3d 860, 866 (N.Y. 2022) (quotation
omitted). “[A] written agreement that is complete,
clear[,] and unambiguous on its face must be enforced
according to the plain meaning of its terms.” Green-
field v. Philles Recs., Inc., 780 N.E.2d 166, 170 (N.Y.
2002).

“A contract is unambiguous if the language it uses
has a definite and precise meaning, unattended by
danger of misconception in the purport of the agree-
ment itself, and concerning which there is no reason-
able basis for a difference of opinion.” Id. at 170-71
(quotation omitted). In determining whether the
terms of a contract are unambiguous, New York
courts give a “practical interpretation to the language
employed” and read “the contract as a whole.” Elling-
ton v. EMI Music, Inc., 21 N.E.3d 1000, 1003 (N.Y.
2014); see also In re Westmoreland Coal Co. v. Entech,
Inc., 794 N.E.2d 667, 670 (N.Y. 2003) (“A written con-
tract will be read as a whole, and every part will be
interpreted with reference to the whole .... The
meaning of a writing may be distorted where undue
force is given to single words or phrases” (quotation
omitted)).

New York courts often look to dictionaries to un-
derstand the meaning of contractual terms. See, e.g.,
R/S Assocs. v. N.Y. Job Dev. Auth., 771 N.E.2d 240,
242 (N.Y. 2002); Ragins v. Hosps. Ins. Co., 4 N.E.3d
941, 942 (N.Y. 2013). But when a contract is made in
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the context of a particular industry or trade, New
York courts will also construe contractual language,
especially technical terms, in light of the custom or us-
age in that industry or trade. See, e.g., Beardslee v.
Inflection Energy, LLC, 31 N.E.3d 80, 84 (N.Y. 2015);
Evans v. Famous Music Corp., 807 N.E.2d 869, 873
(N.Y. 2004); Fox Film Corp. v. Springer, 8 N.E.2d 23,
24 (N.Y. 1937); see also Landmark Ventures, Inc. v. H5
Techs., Inc., 58 N.Y.S.3d 591, 593 (N.Y. App. Div.
2017) (“Although words are generally afforded their
ordinary meaning, technical words are to be given
their generally accepted technical meaning and inter-
preted as usually understood by the persons in the
profession or business to which they relate.” (quota-
tions omitted)).

B

As enumerated in § 9.05(g)’s exceptions to ratable
treatment, an open market purchase is a purchase of
corporate debt that occurs on the secondary market
for syndicated loans. Thus, the 2020 Uptier was not a
permissible open market purchase. Two reasons why.

1

As numerous sources confirm, an “open market” is
a specific market that is generally open to participa-
tion by various buyers and sellers. An “open market
purchase” therefore takes place on such a market as
is relevant to the purchased product—here, the sec-
ondary market for syndicated loans.

Begin with dictionaries. See R/S Assocs., 771
N.E.2d at 242. Black’s defines open market as “[a]
market in which any buyer or seller may trade and in
which prices and product availability are determined
by free competition.” Open Market, Black’s Law Dic-
tionary (10th ed. 2014). The OED similarly defines
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open market as “[a]n unrestricted market in which
any buyer or seller may trade freely, and where prices
are determined by supply and demand.” Open Market,
Oxford English Dictionary (3d revised ed. 2004). And
WEBSTER’S defines open market as “a freely compet-
itive market in which any buyer or seller may trade
and in which prices are determined by competition.”
Open Market, Webster’s Third New International Dic-
tionary 1580 (2002)."® The dictionary definitions thus
contemplate a specific market in which various par-
ties may participate and the prices are set by compe-
tition.

New York state precedents confirm this under-
standing of “open market” as referring to specific mar-
kets, especially in relation to “open market pur-
chases.” See, e.g., Levine v. Chesapeake & Ohio R. R.
Co., 400 N.Y.S.2d 76, 77 (N.Y. App. Div. 1977) (refer-
ring to “open market purchases” on the public stock
exchanges); Schulwolf v. Cerro Corp., 380 N.Y.S.2d
957, 959 (N.Y. Sup. Ct. 1976) (describing “open mar-
ket purchases” of stock from public stockholders).

13 SSB argues that an “open market purchase” of the 2016 first-
lien loans could not have been open to “any” buyer or seller be-
cause, under the terms of the open market purchase exception in
§ 9.05(g), only SSB and “certain SSB affiliates” could have
bought and only an “existing lender” could have sold. See SSB
Red Briefin 23-20181 at 48. But in an open market, while anyone
can participate, not anyone can participate in every transaction.
Sellers cannot sell when they have nothing to sell. Buyers cannot
buy when they have no money to buy. Parties may also have ad-
ditional restrictions placed on them by contracts or laws (e.g. in-
sider trading). The point here is not whether the open market
purchase contemplated by § 9.05(g) was open to anyone, but
whether such a purchase took place on a market that was gener-
ally open to anyone.
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Looking beyond open market purchases to mere refer-
ences to “open markets,” the LCM Lenders compiled a
vast number of precedents in which the term “open
market” is used to refer to a specific market that is
generally open. See, e.g., United States v. Bilzerian,
926 F.2d 1285, 1289-90 (2d Cir. 1991); Cities Serv. Co.
v. United States, 522 F.2d 1281, 1289 (2d Cir. 1974);
SEC v. Tex. Gulf Sulphur Co., 401 F.2d 833, 858 (2d
Cir. 1968); see also Blue Br. (LCM Lenders) in 23-
20181 at 23-25.1*

One significant example comes from the Federal
Reserve. For many decades, the Federal Reserve, led
by the Federal Reserve Bank of New York, has con-
ducted “open market operations” through the “pur-
chase and sale” of securities on a particular open mar-
ket—the open securities market. See Fed. Open Mkt.
Comm. of Fed. Rsrv. Sys. v. Merrill, 443 U.S. 340, 343—
46 (1979); Merrill v. Fed. Open Mkt. Comm. of Fed.
Rsrv. Sys., 565 F.2d 778, 781 (D.C. Cir. 1977) (discuss-
ing “open-market purchases”); see also U.S. Federal
Reserve System, The Fed Explained: What The Cen-
tral Bank Does 13, 34, 37, 38 (11th ed., 2021) (explain-
ing that the Federal Reserve makes “open market pur-
chases” on the securities market at prices determined
by competition). As the Federal Reserve has ex-
plained, federal law “requires” it to make these open
market purchases in—where else?—"the open mar-
ket.” U.S. Federal Reserve System, The Fed Ex-
plained: What The Central Bank Does, supra, at 37.

14 SSB’s attempt to distinguish these authorities as dealing
with different kinds of financial transactions is unpersuasive.
See SSB Red Brief in 23-20181 at 50 n.16. The point is not that
the term “open market” only refers to certain markets; rather, it
is that the term “open market” is repeatedly used to refer to a
specific market.
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The New York Fed’s widely known operations supply
yet another data point that, as a matter of financial
industry custom or usage, the term “open market” re-
fers to a specific market. Cf. Beardslee, 31 N.E.3d at
84.

These sources demonstrate a problem with the
definitions proposed by SSB and the Prevailing
Lender plaintiffs: they forget the word “market.” SSB
argues that “an open market purchase means to ac-
quire something for value in competition among pri-
vate parties.” SSB Red Brief in 23-20181 at 38. But as
discussed above, the words “open market” point to a
specific “market,” not merely a general context where
private parties engage in non-coercive transactions
with each other. Were that the case, the § 9.05(g) term
could be “open purchase,” not “open market pur-
chase.” For their part, the Prevailing Lender plaintiffs
try to incorporate the word “market” into their defini-
tion. Prevailing Lenders Red Brief in 23-20181 at 37
(An open market purchase is “a transaction in which
something is obtained for monetary value in a market
where prices are set by competitive negotiations be-
tween private parties.”). But their definition is equally
flawed. The Prevailing Lender plaintiffs suggest that
there is an open market wherever there is competi-
tion. But the relevant sources indicate that an open
market is one tied to a specific market, like the stock
market or the commodities market or the securities
market. An open market is a designated market, not
merely the background concept of free competition
that characterizes much of modern American com-
merce.

Thus, an open market purchase occurs on the spe-
cific market for the product that is being purchased.
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In this case, the relevant product is first-lien debt is-
sued under the 2016 Agreement, and the market for
that product is the “secondary market” for syndicated
loans. Loan Syndications & Trading Ass’n v. SEC, 882
F.3d 220, 223 (D.C. Cir. 2018) (citation omitted); Ex-
cluded Lenders Blue Brief in 23-20181 at 30-31 (dis-
cussing this market). The market is generally open to
buyers and sellers, and its prices are set by competi-
tion. So if SSB wished to make a § 9.05(g) open market
purchase and thereby circumvent the sacred right of
ratable treatment, it should have purchased its loans
on the secondary market. Having chosen to privately
engage individual lenders outside of this market, SSB
lost the protection of § 9.05(g).

2

The preceding definition of open market purchase
also comports with the Dutch auction, § 9.05(g)’s other
exception to ratable treatment. Whereas SSB and the
Prevailing Lender plaintiffs’ expansive definitions
would swallow that exception and render it surplus-
age.

Recall the structure of § 9.05(g). SSB must respect
the sacred right of pro-rata sharing and engage with
its lenders on equal footing, except through a Dutch
auction or by making open market purchases. Cor-
rectly understood, the open market purchase does not
overlap with or intrude on the Dutch auction. SSB
may go to the secondary market and submit bids to
complete an open market purchase of any amount. Or
SSB may conduct an off-market Dutch auction,
wherein it must notify all relevant lenders of its in-
tent, purchase at least $10 million of debt, and follow
the procedures in the 2016 Agreement. The two
§ 9.05(g) exceptions may not be equally appealing, but
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one could not call a Dutch auction an open market
purchase or vice versa.

Not so with the appellees’ expansive definitions. If
an open market purchase is merely an acquisition of
“something for value in competition among private
parties,” SSB Red Brief in 23-20181 at 38, the Dutch
auction exception does no work. Short of coercing one
of its lenders, SSB could call any arms-length trans-
action—including a Dutch auction—an open market
purchase. After all, the completion of a Dutch auction
and accompanying buyback of loans would constitute
an acquisition for value in competition among partici-
pants. The same would be true if SSB wanted to con-
duct a slightly less-regulated Dutch auction. The ap-
pellees’ expansive definitions thus render the entire
Dutch auction exception superfluous, contrary to
standard rules of New York contract interpretation.*®
See Ronnen v. Ajax Elec. Motor Corp., 671 N.E.2d 534,
536 (N.Y. 1996) (“We have long and consistently ruled
against any construction which would render a con-
tractual provision meaningless or without force or ef-
fect.”) (collecting cases). See also Ellington, 21 N.E.3d
at 1003 (requiring courts to read contracts “as a
whole”).

15 SSB protests against this argument from surplusage, but its
response is unavailing. SSB states that the 2016 Agreement
merely allows it to “select the procedure that it believes will yield
the best results. For some transactions, that may be a Dutch auc-
tion. Here, it was an open market purchase.” SSB Red Brief in
23-20181 at 58. Yet if an open market purchase necessarily en-
compasses a Dutch auction (even a Dutch auction with all of the
requirements enumerated in the 2016 Agreement), then there is
no real choice and no selection between differing options.
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C

SSB and the Prevailing Lender plaintiffs offer a
number of counter-arguments in favor of their defini-
tions. None is persuasive.

1

First, they reference the expressio unius canon
and its supposed application to § 9.05(g). See, e.g.,
Quadrant Structured Prod. Co. v. Vertin, 16 N.E.3d
1165, 1172 (N.Y. 2014) (“[I]f parties to a contract omit
terms—particularly, terms that are readily found in
other, similar contracts—the inescapable conclusion
is that the parties intended the omission.”) (applying
expressio unius canon to interpret a contract). In their
telling, § 9.05(g) provides that a Dutch auction must
be “open to all Lenders,” but does not say that the open
market purchase must be “open to all Lenders.” See
ROA.23-20181.287. Thus, SSB could conduct open
market purchases that were not open to all, or even
most, of their lenders. See Serta Simmons Bedding,
2023 WL 3855820, at *11 (making this same argu-
ment).

This argument is very weak. Even if expressio
unius was applicable, the word “open” appears in both
exceptions: it’s the first word of the term “open market
purchase[].” ROA.23-20181.287. And as demon-
strated above, the “open market” portion of “open mar-
ket purchase” does significant work in shaping its
meaning. There would be no reason to—and in fact, it
would be surplusage—to say “open market purchases
open to all Lenders” if the term “open market pur-
chase” contemplated a transaction that was public
and open to most, if not all lenders. See supra Part
IT1.B. Therefore, the expressio unius argument carries
no weight.
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2

Next, SSB and the Prevailing Lender plaintiffs
place great weight on what they term the Excluded
Lenders’ course of performance. At trial, SSB pre-
sented evidence that the Excluded Lenders had made
an alternative recapitalization proposal involving a
similar kind of debt swap which also would have made
use of the open market purchase exception. This past
behavior, SSB argues, is course-of-performance evi-
dence that parties to the 2016 Agreement understood
the § 9.05(g) exception to allow uptiers.

There are multiple flaws with this argument.
There is only one example of the Excluded Lenders
performing in such a manner that would indicate the
2016 Agreement allowed uptiers. But SSB’s single
New York State authority requires the course of per-
formance to encompass a “considerable period of
time.” See Fed. Ins. Co. v. Americas Ins. Co., 258
A.D.2d 39, 44 (N.Y. App. Div. 1999) (quotation omit-
ted). And “action on a single occasion” does not consti-
tute a course of performance. See Restatement (Sec-
ond) of Contracts § 202, cmt. g. (Am. L. Inst. 1981).
Moreover, the above authorities consistently refer-
ence “the parties” to an agreement, with the implica-
tion that all of the parties are involved in the course
of performance. See Fed. Ins. Co., 258 A.D.2d at 44;
Restatement (Second) of Contracts, supra, § 202, cmt.
g. (Course of performance “does not apply . . . to action
of one party only.”). But not all of the objecting lenders
submitted a similar proposal—there is no evidence
that the LCM Lenders ever thought an uptier was a
permissible open market purchase. Cf. Serta Sim-
mons Bedding, 2023 WL 3855820, at *11-12. If not all
of the parties are involved in a course of performance,
such evidence cannot be used to argue about an
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agreed-upon past intention. Thus, the course-of-per-
formance argument fails.

3

Finally, SSB and the Prevailing Lender plaintiffs
argue that industry usage supports their expansive
definitions of open market purchase. Specifically, they
point to a guide published by the Loan Syndications
and Trading Association (“LSTA”).

The LSTA is a trade group that covers the Ameri-
can syndicated loans market. Both sides cite their ma-
terials. See, e.g., Excluded Lenders Blue Brief in 23-
20181 at 31, 34-35; SSB Red Brief in 23-20181 at 39.
In 2017, the LSTA published a “Complete Credit
Agreement Guide,” which discusses loan buybacks.'®
The relevant section reads as follows:

Buyback methodologies can be grouped into
two broad categories: pro rata offered buy-
backs available to all lenders and non-pro
rata open market purchases that are
made available on a narrower basis to in-
dividual lenders. In the former category,
there are two principal methodologies that
have developed to determine the price and to-
tal amount of the loans to be prepaid or ac-
quired: a fixed-price tender offer and a reverse
(or modified) Dutch auction. While there is no

16 The LSTA is considered to be a reputable trade group, see,
e.g., Dick, supra, at 1338, and the guide has been repeatedly cited
by corporate law scholars as authoritative. See, e.g., Vincent S.dJ.
Buccola, Bankruptcy’s Cathedral: Property Rules, Liability
Rules, and Distress, 114 Nw. U. L. REV. 705, 718 n.53 (2019) (call-
ing it “an excellent guide to modern credit agreements”); Dick,
supra, at 1344 n.45 (calling it “a classic practice-oriented treatise
on syndicated loan agreements”).
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particular magic to using these methodolo-
gies, the market has come to regard them as
fair and transparent—two considerations of
utmost importance to lenders. Each lender (or
at least each lender of a certain tranche for
tranche-specific buybacks) is offered the op-
portunity to sell its loan and, even if it passes
on the offer, at least the borrower cannot be
accused of favoritism. In the category of
open market purchases, a borrower is al-
lowed to negotiate one-on-one with indi-
vidual lenders to repurchase loans up to
a pre-agreed dollar amount. This approach
is the most borrower-friendly, but may not
pass the “fair and transparent” tests.

ROA.23-20181.3675 (emphasis added). At first blush,
the guide seems to endorse something close to the
open market purchase definitions favored by the ap-
pellees: an off-market, one-on-one transaction con-
ducted with individual lenders. But on a closer look,
the LSTA guide cannot rescue SSB and the Prevailing
Lender plaintiffs.

To begin, while the LSTA guide carries some
weight, it is not binding authority. Insofar as it re-
flects industry custom and practice, the guide is rele-
vant to our interpretation of the 2016 Agreement."”

17

The LSTA guide was not the only pre-2020 industry source
discussing the open market purchase (with 2020 as the cut-off
because publications began to be influenced by discussions of the
2020 Uptier and other such transactions). For example, a 2009
Weil Gotshal publication suggested a narrower understanding of
open market purchase. See ROA.23-20181.4121-22 (“An open
market purchase is accomplished through a broker or agent and
requires the purchaser to pay a set market price. Normally, the
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See Beardslee, 31 N.E.3d at 84. But it is not dispositive
in this case, especially when other interpretive aids—
like the sources interpreting the words “open market”
and the rule against surplusage—push strongly
against the appellees’ expansive definition.

Even if we viewed the guide as dispositive, its dis-
cussion of open market purchases does not support
the 2020 Uptier. The guide endorses either a narrow
definition of open market purchase confined to buy-
backs or a conception of open market purchase that
does not fit the 2016 Agreement.

As to the narrow definition, open market pur-
chases are described in a section on debt buybacks.
The paragraph on open market purchases is sur-
rounded by a larger discussion of buybacks and the
concerns that lenders may have about buybacks de-
pleting borrower liquidity—i.e., because the borrower
has spent cash in buying back its own debt. Since the
guide describes the open market purchase as a kind of
“[b]Juyback methodology,” then an open market pur-
chase is presumably used to retire outstanding debt
and not to swap old debt for new debt (as the 2020
Uptier did). See also Wachtell, Lipton, Rosen, & Katz,
Distressed Mergers And Acquisitions 21, 23 (2013)
(contrasting debt buybacks—including open market
purchases—with debt-for-debt exchanges). This un-
derstanding is confirmed by the discussion of the open
market purchase alongside the Dutch auction and the
fixed price tender offer. For these mechanisms are not
used typically, if ever, to facilitate an old debt for new
debt exchange like the 2020 Uptier.

parties involved in an open market purchase are not aware of one
another’s identity.”).
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As to the fit with the 2016 Agreement, the LSTA
guide suggests that the use of open market purchases
conforms to a pre-set price cap. See ROA.23-
20181.3675 (“[A] borrower is allowed to negotiate one-
on-one with individual lenders to repurchase loans up
to a pre-agreed dollar amount.” (emphasis added)); see
also ROA.23-20181.3484 (noting that “borrowers
would be permitted to spend up to some fixed amount
of dollars making open market repurchases of their
own loans. ...” (emphasis added)). But there is no
such cap in the 2016 Agreement, so the LSTA defini-
tion may not apply to this open market purchase ref-
erence.

In sum, the LSTA guide is not dispositive on the
meaning of open market purchase. And even if it were,
it still would not support the 2020 Uptier or apply to
the open market purchase in the 2016 Agreement.

D

We hold that the 2020 Uptier was not a permissi-
ble open market purchase within the meaning of the
2016 Agreement, cleanly resolving the appeal in 23-
20181. We REVERSE the bankruptcy court’s contrary
ruling. We next turn to 23-20450 and the Excluded
Lenders’ appeal of their denied counterclaims for
breach of contract.

The bankruptcy court’s post-trial denial of those
counterclaims was largely based on its analysis of the
open market purchase issue. See Serta Simmons Bed-
ding, 2023 WL 3855820, at ¥*12—14. But if the 2020
Uptier was not permitted under the open market pur-
chase exception in § 9.05(g), the Excluded Lenders
have a strong case that SSB and the Prevailing
Lender plaintiffs breached the 2016 Agreement. Be-
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cause the parties to the post-trial final judgment ap-
peal (23-20450) adopted their briefs from the sum-
mary judgment appeal (23-20181), however, there is
little substantive discussion of the breach of contract
issue before this court. Thus, in 23-20450, we VA-
CATE in part and REMAND for reconsideration of the
Excluded Lenders’ breach of contract counterclaims.

IV

Having decided that the 2020 Uptier was not an
open market purchase within the meaning of the 2016

Agreement, we now consider the Plan indemnity cases
(23-20451 & 23-20363).

We agree with the Excluded Lenders and Citadel
that the Plan improperly included indemnities relat-
ing to the 2020 Uptier. We first (A) detail why equita-
ble mootness does not bar our review of the Plan’s con-
firmation order. We then (B) demonstrate why inclu-
sion of the indemnity was an impermissible end-run
around the Bankruptcy Code and (C) outline how the
indemnity violated the Code’s requirement of equal
treatment. Finally, we (D) explain why the appropri-
ate remedy is excision.

A

The confirmed Plan provided an indemnity to all
creditors holding first and second-out super-priority
debt issued in the 2020 Uptier (the settlement indem-
nity), as of the effective date of the Plan (June 29,
2023). In 23-20451 and 23-20363, the Excluded Lend-
ers and Citadel request that this court excise the set-
tlement indemnity from the Plan. In response, SSB
and the Prevailing Lender plaintiffs argue that such
a request is equitably moot, requiring the dismissal of
both appeals.
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At the threshold, we note that equitable mootness
is a bit of a misnomer—much like green pastel red-
ness. Cf. JOHN HART ELY, DEMOCRACY AND DISTRUST:
A THEORY OF JUDICIAL REVIEW 18 (1980). Following
Judge Easterbrook’s lead, we differentiate between
“inability to alter the outcome (real mootness)” and
“unwillingness to alter the outcome (‘equitable moot-
ness’).” In re UNR Indus., Inc., 20 F.3d 766, 769 (7th
Cir. 1994). Real mootness implicates our jurisdiction
under Article III. See Friends of the Earth, Inc. v.
Laidlaw Env’t Servs. (TOC), Inc., 528 U.S. 167 (2000).
Whereas “equitable mootness is a judicial anomaly,” a
judge-created doctrine of pseudo-abstention “that fa-
vors the finality of reorganizations” and thus con-
strains our appellate review of plan confirmation or-
ders. In re Pac. Lumber Co., 584 F.3d 229, 240 (5th
Cir. 2009); see also In re Cont’l Airlines, 91 F.3d 553,
569 (3d Cir. 1996) (en banc) (Alito, J., dissenting) (
“[Tlhe doctrine of ‘equitable mootness’ is not really
about ‘mootness’ at all in either the Article III or non-
Article III sense.”); ¢f. Chafin v. Chafin, 568 U.S. 165,
178 (2013) (rejecting a similar attempt to “manipulate
constitutional doctrine” and rely on mootness to vin-
dicate non-jurisdictional aims). As this court has pre-
viously done, we examine its application before turn-
ing to the merits. See, e.g., In re Highland Cap. Mgmt.,
LP, 48 F.4th 419, 429 (5th Cir. 2022); Pac. Lumber,
584 F.3d at 239.

In assessing equitable mootness, we analyze three
factors: “(i) whether a stay has been obtained, (ii)
whether the plan has been ‘substantially consum-
mated,” and (iii) whether the relief requested would
affect either the rights of parties not before the court
or the success of the plan.” Highland Cap. Mgmt., 48
F.4th at 429 (citation omitted); see also id. at 430
(“[TThe inquiry turns on whether the court can craft
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relief for that claim that would not have significant
adverse consequences to the reorganization.”). In con-
ducting this analysis, we are heedful that equitable
mootness is a “scalpel, rather than an axe.” Pac. Lum-
ber, 584 F.3d at 240. We are aware of our “ ‘virtually
unflagging obligation’ to exercise the jurisdiction” that
the Constitution and Congress have conferred on us.
Ibid. (quoting Colo. River Water Conservation Dist. v.
United States, 424 U.S. 800, 817 (1976)). And we ex-
ercise “caution[ ]” when applying equitable mootness
to direct appeals from a bankruptcy court. Pac. Lum-
ber, 584 F.3d at 241.

Against this backdrop, we hold that the two Plan
indemnity appeals are not equitably moot. There are
three reasons why.

1

Begin with the three-factor test. Although the Ex-
cluded Lenders and Citadel failed to obtain a stay of
confirmation, and the Plan has been substantially
consummated, this court has still exercised appellate
review when only the third factor weighed against eq-
uitable mootness. See, e.g., Highland Cap. Mgmt., 48
F.4th at 430-32; Pac. Lumber, 584 F.3d at 242—-43. We
find that the third factor does so here, for the re-
quested relief of excision would not “affect either the
rights of parties not before the court or the success of
the plan.” Highland Cap. Mgmt., 48 F.4th at 429 (quo-
tation and citation omitted). Accordingly, equitable
mootness does not apply.

First, the Excluded Lenders and Citadel sought a
stay of the bankruptcy court’s confirmation order,
which was denied three times over. But we have never
said that the failure to obtain a stay mandates finding
an appeal equitably moot. See Highland Cap. Mgmt.,
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48 F.4th at 430 (“No one factor is dispositive.”); In re
Crystal Oil Co., 854 F.2d 79, 82 (5th Cir. 1988) (find-
ing a stay is not a “per se requirement for relief on
appeal”). And the parties obtained a direct appeal to
this court under 28 U.S.C. § 158(d)(2), which is a “cau-
tion[ ]” against finding equitable mootness. Pac. Lum-
ber, 584 F.3d at 241; see also id. at 242 (“Congress’s
purpose may be thwarted if equitable mootness is
used to deprive the appellate court of jurisdiction over
a properly certified appeal.”).

Consider next the rights of third parties not before
the court. Excision of the settlement indemnity would
affect SSB, which would no longer be on the hook for
liability related to the 2020 Uptier,'® as well as those
holders of super-priority debt who participated in the
Uptier (i.e., the Prevailing Lender plaintiffs). The for-
mer would benefit from excision; the latter would not.
But both are present here. Those holders of super-pri-
ority debt who received the indemnity but did not par-
ticipate in the 2020 Uptier—like Citadel—might be
technically affected by excision, in that they would no
longer have the indemnity. But such entities never
needed the indemnity in the first place, and our prec-
edents suggest that the third equitable mootness fac-
tor cares for negative, not nominal, impact. See, e.g.,
Highland Cap. Mgmt., 48 F.4th at 431-32. So it is un-
clear which third-parties would be harmed by exci-
sion."

18 Such liability is all the more apparent given our earlier res-
olution of the open market purchase cases. See supra Part II1.D.
19

It is theoretically possible that one of the Prevailing Lenders
involved with the 2020 Uptier could have (a) held onto its super-
priority debt through the June 2023 and thus received a valuable
indemnity but (b) chosen not to join the Prevailing Lender plain-
tiffs in this litigation, thus (c) becoming a third-party whose
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A similar analysis applies to the success of the
Plan. The Plan was intended to reorganize SSB and
position it for long-term financial success. Plainly,
SSB would face an easier future without a massive li-
ability hanging over its head. So it is also unclear how
excision would threaten the success of the Plan. Cf. In
re GWI PCS 1 Inc., 230 F.3d 788, 803 (5th Cir. 2000)
(finding an appeal equitably moot when the requested
relief would saddle subsidiary debtors with an addi-
tional $894 million obligation).

SSB and the Prevailing Lender plaintiffs disa-
gree, contending that we cannot excise the indemnity
without unwinding the entire Plan and triggering a
whole new confirmation proceeding. They argue this
would harm many third parties and undermine the
success of the Plan. We agree that the unraveling of
the Plan would have substantial consequences, but
our precedents does not indicate that the remedy of
excision requires thus. In fact, we have said just the
opposite. See, e.g., Highland Cap. Mgmt., 48 F.4th at
430-31 (explicitly rejecting the notion that the court
cannot surgically excise certain provisions rather
than unravel the entire plan); see also Pac. Lumber,
584 F.3d at 241 (noting that we may “fashion what-
ever relief is practicable”); id. at 240 (noting that we

rights would be negatively affected by excision. But the parties
do not identify such an entity and SSB and the Prevailing Lender
plaintiffs do not argue against excision as such. Moreover, it
seems like the Prevailing Lender plaintiffs held most of the su-
per-priority debt as of June 2023, see Appellees’ Opposed Motion
to Dismiss Appeals at 3, 14, No. 23-20363, ECF 126 (Feb. 20,
2024) (“The [Prevailing] Lenders held at least 81% of SSB’s first-
lien, first out debt and at least 77% of the SSB’s first-lien, second
out debt.”), with the remainder probably held by entities like Cit-
adel that did not participate in the Uptier.
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“generally apply equitable mootness with a scalpel ra-
ther than an axe”).

And while the appellees rely on some of our prec-
edents to support their “excision requires a new plan”
argument, all are distinguishable. Unlike in Crystal
Oil, the appellants here tried to obtain a stay, and ex-
cision of the indemnity would not destroy the con-
firmed Plan. Cf. id. at 81-82. Unlike GWI PCS 1 Inc.,
excision would not place a massive financial burden
on the relevant debtors—rather, it helps them. Cf. 230
F.3d at 803. And unlike In re Manges, 29 F.3d 1034
(5th Cir. 1994), excision would not harm many third
parties which have substantially relied on the indem-
nity’s presence in the Plan. Cf. id. at 1042-43. Accord-
ingly, excision does not toll doom for the Plan, and the
third factor properly weighs against equitable moot-
ness.

2

In rejecting equitable mootness, we also are mind-
ful of our precedent regarding direct appeals from
bankruptcy courts. As we stated in 2009:

The twin purposes of [28 U.S.C. § 158(d)(2)]
were to expedite appeals in significant cases
and to generate binding appellate precedent
in bankruptcy, whose caselaw has been
plagued by indeterminacy. . . . Congress’s pur-
pose may be thwarted if equitable mootness is
used to deprive the appellate court of jurisdic-
tion over a properly certified appeal.

Pac. Lumber, 584 F.3d at 241-42.

Fifteen years later, these lines from Pacific Lum-
ber speak with particular force. As to the first purpose,
equitable mootness would here defeat the use of 28
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U.S.C. § 158(d)(2) to expedite appeals in significant
cases. The bankruptcy court quickly certified the con-
firmation order for direct appeal to this court. This
court granted timely motions for permission to appeal.
And no one can doubt that these appeals are signifi-
cant—they involve a controversial indemnity poten-
tially worth tens of millions of dollars. As to the second
purpose, our discussion of the Bankruptcy Code gen-
erates binding appellate precedent. See infra Part
IV.B-C. We would particularly note our discussion of
the equal treatment rule in 11 U.S.C. § 1123(a)(4), see
infra Part IV.C, which even the appellees admit has
never been interpreted by the Supreme Court or this
court. So the twin purposes of § 158(d)(2) only confirm
our rejection of equitable mootness.

3

Finally, we address what we take to be the heart
of SSB’s and the Prevailing Lender plaintiffs’ com-
plaint about equitable mootness: unfairness. As the
argument goes, the Prevailing Lender plaintiffs
agreed to support the Plan only because of the settle-
ment indemnity. If they had known it would be ex-
cised later, they would not have given their agree-
ment; rather, they would have exacted some other
consideration from SSB. They contend it is unfair for
this court to excise the indemnity now without letting
them go back to the drawing board, which we cannot
do without upending the Plan. Thus, on their view, we
must do nothing.

Such an aggressive position requires nothing less
than a full-throated rebuttal. If endorsed, the appel-
lees’ argument would effectively abolish appellate re-
view of even clearly unlawful provisions in bank-
ruptcy plans. Parties supporting such provisions could
always argue they would have done things differently
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if they had known the provisions would later be ex-
cised. And if we cannot excise specific provisions but
must let the parties go back to square one—which we
cannot do without destroying the underlying Plan—
then the appellate courts are effectively stripped of
their jurisdiction over bankruptcy appeals, despite
Congress’s clear intent to the contrary. See 28 U.S.C.
§ 158(d) (providing for direct appellate jurisdiction
over bankruptcy court final decisions, judgments, or-
ders, and decrees). That, of course, cannot be so, and
we do not accept the appellees’ invitation to upset the
norms of appellate review by complying with their im-
plausible interpretations of a judge-made, atextual
doctrine of pseudo-abstention.

In support of their fairness argument, SSB and
the Prevailing Lender plaintiffs cite an isolated line
from Crystal Oil about depriving a creditor of the ben-
efits of its bargain. See Appellees’ Opposed Motion to
Dismiss Appeals at 17, No. 23-20363 (Feb. 20, 2024)
(quoting Crystal Oil, 854 F.2d at 81). But to the extent
it applies at all, that case is easily distinguished. In
Crystal Oil, one creditor received concessions from an-
other and then sought to deprive the second creditor
of the benefits of its previous sacrifice. 854 F.2d at 81.
In contrast, the objecting creditors here—the Ex-
cluded Lenders and Citadel—did not receive conces-
sions from the Prevailing Lender plaintiffs. Actually,
under the Plan, the Excluded Lenders barely received
anything at all. Moreover, the Crystal Oil creditors
made no efforts to obtain a stay or prevent the kind of
“comprehensive change of circumstances” and reli-
ance interests that raise equitable concerns. Crystal
Oil, 854 F.2d at 82. The same kinds of fairness consid-
erations are not present in this case.
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Instead, to the extent equitable mootness exists at
all, we affirm that it cannot be “a shield for sharp or
unauthorized practices.” Pac. Lumber, 584 F.3d at 244
n.19. Judge Jones put it well in Pacific Lumber: “That
there might be adverse consequences to [the appel-
lees] is not only a natural result of any ordinary ap-
peal—one side goes away disappointed—but adverse
appellate consequences were foreseeable to them as
sophisticated investors who opted to press the limits
of bankruptcy confirmation ... rules.” Id. at 244.
From the moment the Prevailing Lender plaintiffs
agreed to a controversial indemnity arising out of a
contentious transaction, they could foresee the ad-
verse consequences of an unfavorable appellate rul-
ing. We will not save such sophisticated parties from
the consequences of their actions, and we decline to
dismiss these appeals as equitably moot.?

B

Turning to the merits, we first hold that the Plan’s
inclusion of the indemnity was an impermissible end-
run around the Bankruptcy Code.

Pursuant to 11 U.S.C. § 502(e)(1)(B), the bank-
ruptcy court must disallow any contingent claim for
reimbursement where the claiming entity is co-liable
with the debtor. Section 502(e)(1)(B) thus “protects
debtors from multiple liability on contingent debts,”
In re Eagle Picher Indus., Inc., 131 F.3d 1185, 1187
(6th Cir. 1997), and prevents the estate from being
“burdened by estimated claims contingent in nature,”

20 Because SSB and the Prevailing Lender plaintiffs filed a mo-
tion to dismiss that was carried with the case, we also DENY
that motion.
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In re Charter Co., 862 F.2d 1500, 1502 (11th Cir.
1989).

Here, the Prevailing Lender plaintiffs filed proofs
of claims for indemnification and contribution related
to their participation in the 2020 Uptier, seeking to
make use of the indemnity which SSB agreed to back
in 2020. Those claims are contingent claims for reim-
bursement where the claiming entity is co-liable with
the debtor: the lenders wanted SSB to reimburse them
for future losses they have not yet suffered and for
which they were co-liable with SSB, their contractual
partner in the Uptier. So as all parties and the bank-
ruptcy court agreed, § 502(e)(1)(B) disallowed the
above claims and invalidated the related pre-petition
indemnity. Serta Simmons Bedding, 2023 WL
3855820, at *10 (discussing the “pre-petition indem-
nity lost due to the bankruptcy filing”); see also id.
(“Indeed, when asked by the Court, counsel for the
PTL Lenders and the Debtors affirmed the disallow-
ance of the pre-petition indemnity.”). This much is
common ground.

However, the pre-petition indemnity did not stay
dead for long. In the five days between the first
amended plan and the modified first amended plan,
SSB and the Prevailing Lender plaintiffs resurrected
the pre-petition indemnity as a settlement indemnity.
See 11 U.S.C. § 1123(b)(3)(A) (“[A] plan may . .. pro-
vide for the settlement or adjustment of any claim or
interest belonging to the debtor or to the estate.”). So
when the Excluded Lenders and Citadel objected to
this new indemnity, the appellees argued that it was
justified under § 1123(b)(3)(A) as the result of a settle-
ment between SSB and the Prevailing Lender plain-
tiffs. See Serta Simmons Bedding, 2023 WL 3855820,
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at *10. The bankruptcy court bought the appellees’ ar-
guments on this front and approved the settlement in-
demnity. See id.

That was a mistake. The settlement indemnity
was an impermissible end-run around § 502(e)(1)(B)’s
disallowance of contingent claims for reimbursement.
And the appellees’ characterization of the indemnity
as part of a § 1123(b)(3)(A) settlement does not change
the analysis.

Czyzewski v. Jevic Holding Corp., 580 U.S. 451
(2017) is instructive. In Czyzewski, the bankruptcy
court approved a settlement accomplishing the “struc-
tured dismissal” of a Chapter 11 petition, wherein cer-
tain assets of the estate would be distributed in a
manner seemingly contrary to the Code’s priority
scheme. See id. at 459-61. Concluding that the struc-
tured dismissal did indeed clash with the priority sys-
tem “long [] considered fundamental to the Bank-
ruptcy Codel ],” the Supreme Court searched for a tex-
tual hook sufficient to show that Congress intended
such “a major departure.” Id. at 465. But the only op-
tions were insufficient. Compare 11 U.S.C. § 1112(b)
(providing that a bankruptcy court may “dismiss” a
Chapter 11 petition), with Czyzewski, 580 U.S. at 465
(“[Tlhe word ‘dismiss’ itself says nothing about the
power to make nonconsensual priority-violating dis-
tributions of estate value.”); compare 11 U.S.C.
§ 349(b) (providing that, in the context of a dismissal,
the bankruptcy court may “for cause, orde[r] other-
wise”), with Czyzewski, 580 U.S. at 466 (“[T]he word
‘cause’ is too weak a reed upon which to rest so
weighty a power.”). Quoting Whitman v. American
Trucking Ass’ns, 531 U.S. 457, 468 (2001), the Court
maintained that “Congress ... does not, one might
say, hide elephants in mouseholes.” Czyzewski, 580
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U.S. at 465 (quotation omitted). And the Court re-
minded the litigants that “statutory construction . ..
is a holistic endeavor,” by which courts must “look to
the provisions of the whole law.” See id. at 466—67
(quotation omitted). Without adequate textual sup-
port for its maneuver, the bankruptcy court was
wrong to approve such an end-run around the Code.
See id. at 471.

The analysis in Czyzewski is directly applicable to
these appeals. The bankruptcy court approved a set-
tlement wherein the Plan would contain an indemnity
securing contingent claims for reimbursements. Such
claims would otherwise be disallowed by
§ 502(e)(1)(B) of the Code,* so we search for a textual
hook showing that Congress intended some kind of a
work around. But the only option—§ 1123(b)(3)(A)—is
insufficient. The language in § 1123(b)(3)(A) merely
indicates that a plan may settle or adjust certain
claims or interests. Since it does not affirmatively pro-
vide for the back-end resurrection of claims already
disallowed on the front end, § 1123(b)(3)(A) is “too
weak a reed” to support the settlement indemnity. Cf.
Czyzewski, 580 U.S. at 466. Mindful that Congress
does not hide elephants in mouseholes and that stat-
utory construction is a holistic endeavor, see id. at
466—67, we decline to read § 1123(b)(3)(A) as an es-
cape hatch from the Code’s explicit disallowance of
certain claims. See also In re Ultra Petroleum Corp.,
51 F.4th 138, 146 (5th Cir. 2022), cert. denied, 143 S.
Ct. 2495 (2023) (rejecting “easy end-runs by canny
creditors” around the disallowance provisions of the

21 And indeed, they were in this case.
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Code). Accordingly, the Plan indemnity cannot be jus-
tified as part of a § 1123(b)(3)(A) settlement.?

Against this analysis, SSB and the Prevailing
Lender plaintiffs stress the differences between the
pre-petition and settlement indemnities. But this ar-
gument fails, for the settlement indemnity is suffi-
ciently similar to the pre-petition indemnity so as to
still view it as an end-run around § 502(e)(1)(B).

No party disputes that the settlement indemnity
covers the same kind of losses as the pre-petition in-
demnity. Given that similarity, SSB and the Prevail-
ing Lender plaintiffs must highlight two small differ-
ences: time and relevant parties. The pre-petition in-
demnity covered all of and only the Prevailing Lend-
ers who participated in the 2020 Uptier, whereas the
settlement indemnity covered only those holders of
super-priority debt as of June 29, 2023. As the appel-
lees tell it, such differences mean that the settlement
indemnity was not an impermissible attempt to resur-
rect the pre-petition indemnity.

We reject this argument as unpersuasive. Taken
to its logical conclusion, a § 1123(b)(3)(A) settlement
could thus resurrect a clearly disallowed claim or re-
lated indemnity so long as it was modified slightly
from its original form. Thus, an indemnity which ap-
plied to 19 creditors with disallowed contingent claims
for reimbursement could be resurrected by adding in
a twentieth creditor who has no need for the indem-
nity. But Czyzewski and In re Ultra Petroleum do not
require such strict side-by-side comparisons, nor do

2 Insofar as the Czyzewski Court also considered evidence of
“contrary precedent ... from lower court decisions reflecting
common bankruptcy practice,” 580 U.S. at 467, SSB and the Pre-
vailing Lender plaintiffs do not present such evidence.
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they allow the Code’s clear requirements to be evaded
by such sophistry. See In re Ultra Petroleum, 51 F.4th
at 147 (emphasizing “economic reality” over “diction-
ary definitions or formalistic labels”); Czyzewski, 580
U.S. at 467-71 (discussing functional considerations);
In re Braniff Airways, Inc., 700 F.2d 935, 940 (5th Cir.
1983) (rejecting an attempt to “short circuit the re-
quirements of Chapter 11 for confirmation of a reor-
ganization plan”). The proper test is functional—i.e.,
whether the resurrected indemnity is, for all intents
and purposes, the same as or similar to that which
was disallowed before.

The settlement indemnity fails that test. The pre-
petition indemnity mirrored the terms of the 2020 Up-
tier indemnity and was intended to satisfy the claims
of the lenders that participated in the uptier. The set-
tlement indemnity was on the exact same terms and
was intended to protect the very same group of lend-
ers, excluding those few of the Prevailing Lenders that
sold their super-priority debt between 2020 and 2023.
Moreover, the settlement indemnity was intended to
cover the same contingent claims for reimbursement
previously disallowed under § 502(e)(1)(B). That the
settlement indemnity also applied to parties like Cit-
adel who have no need of it does not disguise its true
nature. For this reason and others, we hold that the
Plan indemnity was an impermissible end-run around
the Code.

C

Even if the settlement indemnity was justified un-
der § 1123(b)(3)(A), its inclusion in the Plan violated
the Code’s requirement of equal treatment.
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1

Under 11 U.S.C. § 1123(a)(4), a plan must “pro-
vide the same treatment for each claim or interest of
a particular class, unless the holder of a particular
claim or interest agrees to a less favorable treatment
of such particular claim or interest.” The Code does
not define this requirement of equal treatment, see In
re AOV Indus., Inc., 792 F.2d 1140, 1152 (D.C. Cir.
1986), and neither the Supreme Court nor this court
has substantially engaged with § 1123(a)(4). But some
of our sister circuits have given more guidance. The
Third Circuit has concluded that equal treatment does
not require “precise equality, only approximate equal-
ity,” and that “[c]ertain procedural differences” do not
constitute unequal treatment. In re W.R. Grace & Co.,
729 F.3d 311, 327 (3d Cir. 2013). For its part, the D.C.
Circuit has held that equal treatment prohibits dis-
parate treatment with respect to value, thus prohibit-
ing the payment of different settlements to co-class
members or a requirement that some class members
tender more valuable consideration for the same set-
tlement. See AOV Indus., Inc., 792 F.2d at 1152; see
also In re Quigley Co., Inc., 437 B.R. 102, 146 (Bankr.
S.D.N.Y. 2010) (“Equality of treatment involves two
facets: (1) all class members must receive equal value,
and (2) each class member must pay the same consid-
eration in exchange for its distribution.”).

Although we decline to delimit the exact scope of
§ 1123(a)(4) today, we hold that the inclusion of the
Plan indemnity violated the Code’s requirement of
equal treatment. All members of Classes 3 and 4 re-
ceived the settlement indemnity, but the expected
value of the indemnity varied dramatically depending
on whether members had participated in the 2020 Up-
tier. To class members like the Prevailing Lender
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plaintiffs, the indemnity was potentially worth mil-
lions or even tens of millions of dollars. But to other
class members like Citadel that had no involvement
with the uptier, the indemnity was worth little or even
nothing. Thus, some class members received settle-
ments with higher effective values than their co-class
members. Cf. AOV Indus., 79 F.2d at 1152; Quigley,
437 B.R. at 146. Given this differential, the Plan in-
demnity constituted impermissible unequal treat-
ment.?

2

SSB and the Prevailing Lender plaintiffs chal-
lenge this conclusion, but their arguments are all mer-
itless.

To begin with, it is of no concern that the Plan
nominally awarded the indemnity to all members of
Classes 3 and 4. Following the decisions of our sister
circuits, we look below the surface to determine
whether the distributions were in fact equal in
value.?* Here, differences in the expected value of the

% Qur analysis in this paragraph adopts an objective approach
to equal treatment, wherein we consider the impact of the indem-
nity without regard to what one might label the subjective intent
of the Plan’s drafters. If we cared for intent, we would easily find
unequal treatment. As this opinion has already laid out in ex-
haustive detail, the indemnity was awarded to Class 3 and Class
4 members to gain the voting approval of only some of those
members (e.g., the Prevailing Lender plaintiffs). Because the
Plan awarded an indemnity intended to benefit only some of
those members, it did not provide equal treatment.

24 Taking this argument to its logical extent, any special gift
could be recharacterized as equal treatment. For example, con-
sider a plan that awarded an extra $5 million to every member
of Class 3 who had its headquarters in Louisiana. That would
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indemnity meant that distributions to the members of
Classes 3 and 4 were not equal. Such variance likely
ran to seven or eight figures, and therefore went far
beyond “approximate equality.” Cf. W.R. Grace & Co.,
729 F.3d at 327.

Second, the unequal treatment in this case impli-
cates both opportunity and result. Citing W.R. Grace
& Co., the Prevailing Lender plaintiffs argue that
§ 1123(a)(4) requires “equal opportunity,” not equal
results, and that the distribution of the indemnity to
all Class 3 and 4 members accomplishes such equal-
ity. See Green Brief at 59, No. 23-20363 (citing 729
F.3d at 327). But W.R. Grace & Co. discussed equal
opportunity in the context of a Second Circuit case in
which a class of asbestos plaintiffs were given equal
opportunity to present their case to a jury (where their
recoveries could differ). See 729 F.3d at 327 (citing In
redoint E. & S. Dist. Asbestos Litig., 982 F.2d 721, 749
(2d Cir. 1992)). The difference between this case and
the asbestos case is obvious. In In re Joint Eastern &
Southern Dist. Asbestos Litigation, everyone in the
relevant class suffered injuries from asbestos,
whereas not everyone in Classes 3 and 4 has liability
from the 2020 Uptier. A better analogy would be a
plan distribution by which all class members were
given the opportunity to litigate their asbestos inju-
ries, but only half had such injuries. We do not think
that our sister circuits would find such an arrange-
ment compliant with § 1123(a)(4).

obviously be unequal treatment. But what if the plan simply pro-
vided that every member of Class 3 gets a note promising pay-
ment of $5 million in one year if the member is headquartered in
Louisiana? Under the appellees’ argument, this plainly improper
provision would be fine. We decline to adopt such a restrictive
view of equal treatment.
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Finally, both SSB and the Prevailing Lender
plaintiffs point to a 1995 decision from the Middle Dis-
trict of North Carolina, where the bankruptcy court
held that a plan treated all class members equally, alt-
hough the consequence of its distributions was to give
only one creditor majority equity control. See In re
Piece Goods Shops Co., 188 B.R. 778, 790 (Bankr.
M.D.N.C. 1995). Accordingly, they argue that dispar-
ate value is sometimes permissible. However, the
bankruptcy court in that case was clear that such
“special control benefits” flowed not from the unequal
treatment of claims, “but rather from the natural con-
sequences of corporate law.” Ibid.; see also ibid. (“Ac-
cordingly, non-economic attributes of equity owner-
ship should not be germane to the analysis of equality
of treatment under Section 1123(a)(4) of the Bank-
ruptcy Code. Otherwise, it would be impossible to con-
firm any plan under which a creditor receives a con-
trolling percentage of the stock of a reorganized corpo-
rate debtor.”). Here, the disparate value flowed not
from corporate law, but from the intentional actions of
the Prevailing Lender plaintiffs through their partici-
pation in the 2020 Uptier. So Piece Goods Shops does
not save the Plan indemnity.

D

The remedy for the aforementioned violations fol-
lows directly from our earlier discussion of equitable
mootness. On review of a confirmed plan, we may
“‘fashion whatever relief is practicable’ for the benefit
of appellants.” In re Scopac, 649 F.3d 320, 322 (5th
Cir. 2011) (quoting Pac. Lumber, 584 F.3d at 241); see
also Highland Cap. Mgmt., 48 F.4th at 431 (“[T]he
court may fashion the remedy it sees fit without up-
setting the reorganization.”). Here, we choose to excise
the offending indemnity in Section 8.5 of the Plan. So
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in 23-20451 and 23-20363, we REVERSE the bank-
ruptcy court’s final order confirming the Plan insofar
as it approved the Plan’s indemnity relating to the
2020 Uptier.

E

The 2020 Uptier was the first major uptier. See
Buccola & Nini, supra, at 502. But it was far from the
last. See id. at 503. And while the loan market has
seen an increase in contracts blocking uptiers (so-
called “uptier block-ers”) since 2020, see id. at 51213,
521-22, there are doubtless still many contracts with
open market purchase exceptions to ratable treat-
ment, see id. at 502, 510. Though every contract
should be taken on its own, today’s decision suggests
that such exceptions will often not justify an uptier.

In 23-20181, we REVERSE the judgment of the
bankruptcy court. In 23-20450, we DISMISS the LCM
Lenders from that appeal and VACATE the judgment
of the bankruptcy court in part and REMAND for con-
sideration of the Excluded Landers’ counterclaims
and third-party claims.? In 23-20451 and 23-20363,
we REVERSE the confirmation order of the bank-
ruptcy court in part insofar as it approved the Plan’s
indemnity related to the 2020 Uptier.

% The panel GRANTS the Excluded Lenders’ January 14 mo-
tion to clarify the scope of remand, submitted in No. 23-20450.
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APPENDIX B

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
IN RE: CASE NO: 23-90020
SERTA SIMMONS BED- | CHAPTER 11
DING, LLC, et al., David R. Jones
Debtors. Jointly Administered
IN RE:
SERTA SIMMONS BED- | CASE NO: 23-90020
DING, LLC, et al., CHAPTER 11
Debtors.
SERTA SIMMONS BED-
DING LLC, et al.,
e ADVERSARY
Plaintiffs, NO. 23-9001
VS.
AG CENTRE STREET
PARTNERSHIP, et af,, | June 6,2023
Defendants.
MEMORANDUM OPINION

Before the Court for consideration are (i) confir-
mation of Debtors’ Second Amended Joint Chapter 11
Plan, as supplemented and amended; and (ii) adjudi-
cation of the remaining unresolved claims, counter-
claims, and crossclaims in Adversary No. 23-9001.
Due to the interrelationship between the proceedings,
the Court conducted a joint trial on all matters. After
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considering the evidence adduced and arguments
made over five days, the Court grants relief as set
forth below. A copy of this memorandum opinion will
be entered in both the main bankruptcy case and the
adversary proceeding. The Court understands that
the proposed confirmation order submitted by the
Debtors at Docket No. 1016 contains agreements and
modified language that resolved many of the out-
standing confirmation objections which the Court
does not wish to disturb. Accordingly, the Debtors are
instructed to conform their proposed order and judg-
ment to reflect this memorandum opinion and submit
revised versions as soon as possible. The Debtors may
include (i) additional proposed findings of fact and
conclusions of law for the Court’s review that are not
inconsistent with this memorandum opinion; and (ii)
additional language necessary for the efficient imple-
mentation of the Plan.

Background

The Debtors

The Debtors are one of the largest bedding manu-
facturers and distributors in North America. [Debtor
Ex. 77, Docket No. 862-21 at 7]. For the ten years prior
to 2020, the Debtors held the largest percentage of in-
dustry market share. [Docket No. 967, Tr. at pg.
12:24-13:5, Kwon]. The Debtors’ main operating entity
was formed in 2010 following the combination of the
Serta® and Simmons® brands. [Docket No. 529 at 18].
Today, the Debtors employ approximately 3,600 em-
ployees and operate 21 bedding manufacturing facili-
ties across the United States and Canada. [Docket No.
529 at 17-18]. Included within the Debtors’ product
umbrella are iconic brands such as Serta®, icomfort®,
Beautyrest®, Simmons®, and Tuft & Needle®.
[Debtor Ex. 77, Docket No. 862-21 at 10]. The Debtors
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distribute their products through national, regional,
and independent retail channels, as well as through
direct-to-consumer channels. [Debtor Ex. 77, Docket
No. 862-21]. The Debtors also license their intellectual
property to third-party manufacturers of bedding
products. [Docket No. 529 at 18].

The Post-2008 Credit Market and the 2016
Credit Agreement

The syndicated commercial loan market is a 1.4
trillion-dollar business. [Docket No. 964, Tr. at pg.
90:24-91:16, Sveen]. Following the 2008 financial cri-
sis, commercial borrowers were able to negotiate more
flexibility in their loan documents. [Docket No. 964,
Tr. at pg. 96:16-97:2, Sveen; Docket No. 966, Tr. at pg.
103:15-22, Yarrow]. This flexibility or “looseness,” pro-
vides less protection for lenders and more opportunity
for borrowers to manage their capital structure.
[Docket No. 964, Tr. at pg. 94:16-95:8, Sveen; Docket
No. 966, Tr. at pg. 103:8-22, Yarrow]. A typical exam-
ple of “looseness” evaluated by lenders is the degree to
which the borrower can subsequently take on addi-
tional debt on a priority basis. [Docket No. 964, Tr. at
pg. 94:18-24, Sveen].

In November 2016, certain of the Debtors entered
into three credit facilities which provided for (i) $1.95
billion in first lien term loans (the “2016 Credit Agree-
ment”); (i1) $450 million in second lien term loans; and
(iii) a $225 million asset-based revolving loan. [Debtor
Ex. 6, Docket No. 853-6 at 6; Adversary Docket No.
148 at 19]. The 2016 Credit Agreement is a “loose” doc-
ument. [Docket No. 964, Tr. at pg. 96:12-15, Sveen;
Docket No. 966, Tr. at pg. 32:10-15, Searles; Docket
No. 966, Tr. at pg. 103:6-13, Yarrow; Docket No. 967,
Tr. at pg. 56:23-25, Kwon]. The 2016 Credit Agree-
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ment contains multiple provisions providing the Debt-
ors, as borrowers, a great deal of flexibility to engage
in liability management transactions. [Docket No.
967, Tr. at pg. 57:1-4, Kwon].

Section 9.05(g) of the 2016 Credit Agreement ad-
dresses the assignment of loans to “Affiliated Lend-
ers” and the Debtors (defined in the 2016 Credit
Agreement as the “Top Borrower”). [Debtor Ex. 6 at
§1.01, Docket No. 853-6 at 6, 58]. Section 9.05(g)
states, in relevant part, that:

Notwithstanding anything to the contrary
contained herein, any Lender may, at any
time, assign all or a portion of its rights and
obligations under this Agreement in respect of
its Term Loans to any Affiliated Lender on a
non-pro rata basis (A) through Dutch Auc-
tions open to all Lenders holding the rel-
evant Term Loans on a pro rata basis or
(B) through open market purchases, in
each case with respect to clauses (A) and (B),
without the consent of the Administrative
Agent;

[Debtor Ex. 6 at § 9.05(g), Docket No. 853-6 (emphasis
added)]. Thus, the 2016 Credit Agreement expressly
permitted the Debtors to repurchase their debt from
their Lenders on a non-pro rata basis through either
a Dutch auction open to all Lenders or through open
market purchases involving fewer than all Lenders.

Section 2.18 of the 2016 Credit Agreement pro-
vides that the agreement’s pro rata sharing rights are
“[s]ubject in all respects to the provisions of each ap-
plicable Intercreditor Agreement.” [Debtor Ex. 6 at
§ 2.18(b), Docket No. 853-6 at 81]. The section also
provides that the pro rata sharing does not apply to
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“any payment obtained by any Lender as considera-
tion for the assignment of or sale of a participation in
any of its Loans to any permitted assignee or partici-
pant, including any payment made or deemed made
in connection with Sections 2.22, 2.23, 9.02(c) and/or
Section 9.05.” [Debtor Ex. 6 at § 2.18(c), Docket No.
853-6]. These exceptions were generally known to all
lenders. [See Docket No. 967, Tr. at pg. 83:12-85:24,
Kwonl].

The 2016 Credit Agreement also provides great
flexibility for future amendments. Section 9.02(b) pro-
vides that “neither this Agreement nor any other Loan
Document or any provision hereof or thereof may be
waived, amended or modified, except (i) in the case of
this Agreement, pursuant to an agreement or agree-
ments in writing entered into by the Top Borrower
and the Required Lenders' ....” [Debtor Ex. 6 at
§ 9.02(b), Docket No. 853-6 at 142 (footnote added)].
Amendments could therefore be freely made with the
consent of only a simple majority of the Lenders un-
less the amendment involved a so-called “sacred
right.” Sacred rights, however, were subject to an ex-
press exception for purchases under § 9.05(g):

[T]he consent of each Lender directly and ad-
versely affected thereby (but not the consent
of the Required Lenders) shall be required for
any waiver, amendment or modification that:
.. . waives, amends or modifies the provisions
of Sections 2.18(b) or (c¢) of this Agreement in
a manner that would by its terms alter the pro

1 «“‘Required Lenders’ means, at any time, Lenders having
Loans or unused Commitments representing more than 50% of
the sum of the total Loans and such unused commitments at such
time.” [Debtor Ex. 6 at § 9.02(b), Docket No. 853-6].
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rata sharing of payments required thereby
(except in connection with any transac-
tion permitted under Sections 2.22, 2.23,
9.02(c) and/or 9.05(g) or as otherwise pro-
vided in this Section 9.02).

[Debtor Ex. 6 at § 9.02(b)(A)(6), Docket No. 853-6 at
142-43 (emphasis added); see Docket No. 967, Tr. at
pg. 92:15-25, Kwonl].

The Debtor Faces Financial Challenges in 2019-
2020

The Debtors began to experience financial chal-
lenges even prior to the onset of the COVID-19 public
health emergency in March 2020. [Docket No. 957, Tr.
at pg. 15:24-16:13, Tepner; Docket No. 964, Tr. at pg.
97:14-98:19, Sveen]. Direct-to-consumer sales compe-
tition and wholesale customer demands for more fa-
vorable payment terms placed increased pressure on
the Debtors’ liquidity. [Docket No. 957, Tr. at pg. 16:1-
10, Tepner]. Mandated closures of over half of the
Debtors’ manufacturing facilities caused by govern-
mental responses to the COVID-19 pandemic caused
additional strain on the Debtors’ liquidity. [Docket
No. 957, Tr. at pg. 16:18-17:1, Tepner]. Further, the
Debtors faced an upcoming maturity date on its ABL
credit facility in 2021. [Docket No. 957, Tr. at pg. 14:4-
9, Tepner; Debtor Ex. 51, Docket No. 861-45 at 43].
The Debtors forecasted a sales to budget shortfall of
$50 million for the month of March 2020 alone.
[Debtor Ex. 51, Docket No. 861-45 at 8]. The Debtors’
March 31, 2020, forecast reflected a total lack of li-
quidity by early July. [Debtor Ex. 51, Docket No. 861-
45 at 8; Docket No. 938, Tr. at pg. 10:9-11, Shah].

Faced with those uncertainties, the Debtors en-
gaged Evercore, Inc. (“Evercore”), an investment
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bank, in late 2019 “to evaluate both liquidity enhance-
ment alternatives and liability management alterna-
tives designed to capture, discount, or otherwise man-
age their liabilities.” [Docket No. 938, Tr. at pg. 9:17-
23, Shah]. The Debtors also engaged FTI Consulting,
Inc. (“FTT”) to provide forecasting and cash manage-
ment support. [Debtor Ex. 51, Docket No. 861-45 at §].
At the time, the Debtors had outstanding approxi-
mately $1.9 billion of first lien debt, $420 million of
second lien debt, $225 million of ABL facility debt and
$80 million in capital lease obligations. [Docket No.
957, Tr. at pg. 13:6-10, Tepner]. The Debtors’ “objec-
tive was to raise new liquidity in order to make sure
that the company could survive, as well as potentially
right-size the balance sheet through achieving dis-
count.” [Docket No. 938, Tr. at pg. 133:23-134:4,
Prince]. The failure to obtain relief by June 2020
meant that the company “might have been forced to
file for bankruptcy or, worse, liquidate.” [Docket No.
957, Tr. at pg. 41:12-19, Tepner].

Evercore immediately contacted eleven different
lending groups regarding financing opportunities
with seven expressing an interest. [Debtor Ex. 51,
Docket No. 861-45 at 17]. The Debtor also established
a Finance Committee on March 11, 2020, consisting of
two independent managers to:

(i) consider, evaluate, and recommend to the
Board to pursue a restructuring transaction
on behalf of the Company, and (ii) oversee dis-
cussions with the Company’s stakeholders
and the implementation and execution of any
transaction that has been approved by the
Board. On June 3, 2020, the Board delegated
additional transaction authority to the Fi-
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nance Committee with respect to a restructur-
ing transaction process, including with re-
spect to: (i) approval of any transaction, action
or agreement or transaction in furtherance
thereof on behalf of the Board; (ii) discussions
and negotiations with stakeholders of Dawn
Intermediate and its subsidiaries in respect of
a transaction; (iii) implementation and execu-
tion of a transaction and all related documen-
tation thereto, including with respect to the
marketing of Dawn Intermediate’s assets and
any bids or proposals submitted in connection
with the transaction; (iv) analysis and, if ap-
plicable, resolution of claims or causes of ac-
tion in favor of Dawn Intermediate in connec-
tion with a transaction; (v) authorizing or in-
structing the Company’s advisors to discuss
and negotiate the terms of a transaction with
potential counterparties and Dawn Interme-
diate’s stakeholders; and (vi) such other ac-
tions as the Finance Committee considers
necessary or desirable in order to carry out its
mandate.

[Docket No. 545 at 22, 28].
The 2020 Transaction

The Debtors’ increased leverage, unmet expecta-
tions and profitability shortfalls as well as the bank-
ruptcy of a major customer and the ongoing uncer-
tainty caused by the COVID-19 public health emer-
gency motivated a group of the Debtors’ lenders to
form an ad hoc group (the “PTL Lenders”) and contact
the Debtors on April 7, 2020, to discuss ongoing liquid-
ity needs and potential options. [Docket No. 964, Tr.
at pg. 97:14-100:25, Sveen; Docket No. 966, Tr. at pg.
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33:14-34:24, Searles; Docket No. 966, Tr. at pg. 105:3-
6, Yarrow; Debtor No. Ex. 59, Docket No. 862-3 at 3].
When they received no response, the PTL Lenders
sent a second communication on April 24, 2020, along
with the outline of a priority financing proposal that
allowed for participation by all the Debtors’ first and
second lien lenders. [Docket No. 964, Tr. at pg. 101:17-
105:11, Sveen; Docket No. 966, Tr. at pg. 106:1-5, Yar-
row; Debtor Ex. 87, Docket No. 862-31 at 3]. The Debt-
ors again failed to respond. [Docket No. 964, Tr. at pg.
105:12-106:8, Sveen].

Approximately a week later, the PTL Lenders
learned for the first time that at least one other group
of first lien lenders (the “Objecting Lenders”) had pre-
sented the Debtors with a proposed financing alterna-
tive using a “drop-down” structure in early March
2020. [Docket No. 964, Tr. at pg. 105:24-106:15, Sveen;;
Docket No. 941, Depo. at pg. 63:3-66:24, Gladstone].
This group consisted of Angelo Gordon Management
LLC (“Angelo Gordon”), Gamut Capital Management
LP (“Gamut”) and Apollo Management Holdings, L.P.
(“Apollo”). [Docket No. 966, Tr. at pg. 84:1-3, Meier-
ing]. The Objecting Lenders recognized that the
“looseness” of the 2016 Credit Agreement allowed for
(i) a liability management solution; and (ii) the strip-
ping of first lien lender protections. [Debtor Ex. 8,
Docket No. 861-3 at 6; Debtor Ex. 43, Docket No. 861-
37 at 1]. Angelo Gordon had been working on crafting
a proposed structure for the Debtors since January
2020. [Debtor Ex. 8, Docket No. 861-3 at 2-3, 12]. Un-
der a drop-down structure, a borrower moves its most
valuable assets to a new unrestricted subsidiary.
[Docket No. 964, Tr. at pg. 106:16-107:3, Sveen]. The
participating lenders then advance new money se-
cured by the assets and provide a discount on existing
debt that is then repurchased. [Docket No. 964, Tr. at
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pg. 106:16-107:4, Sveen]. The effect of a drop-down is
to remove a borrower’s most valuable assets from the
non-participating lenders’ collateral base. [Docket No.
964, Tr. at pg. 109:11-110:15, Sveen]. In their pro-
posal, the Objecting Lenders utilized the open market
provision under § 9.05(g) for the Debtors to repur-
chase their loans. [Debtor Ex. 65, Docket No. 862-9 at
6; Docket No. 966, Tr. at pg. 79:20-80:16, Meiering]. In
anticipation of implementing this structure, the Ob-
jecting Lenders acquired approximately $575 million
of the Debtors’ first lien debt at substantial discounts.
[Debtor Ex. 94, Docket No. 862-38 at 1].

One original member of the PTL Lender group,
Barings, LLC (“Barings”), withdrew from the group to
propose its own transaction with the Debtors. [Docket
No. 966, Tr. at pg. 34:25-35:2, Searles]. At the time,
Barings knew that the process would be competitive
and that the credit agreement had “significant flexi-
bility with respect to a liability management transac-
tion.” [Docket No. 966, Tr. at pg. 35:2-36:1, Searles].
Barings submitted its initial proposal to the Debtors
on or about May 8, 2020. [Debtor Ex. 116, Docket No.
863-9 at 1]. The proposal utilized a drop-down of all
the Debtors’ intellectual property rights, involved new
financing of $390-450 million and the repurchase of
Barings’ existing debt at a discount. [Docket No. 966,
Tr. at pg. 39:1-11, Searles; Debtor Ex. 116, Docket No.
863-9 at 4-5]. The ensuing negotiations between the
parties were characterized “as being fairly typical for
any competitive process, auction or competitive fi-
nancing.” [Docket No. 966, Tr. at pg. 39:20-21,
Searles]. Barings submitted its last proposal on June
4, 2020. [Debtor Ex. 195, Docket No. 864-38 at 1].
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The Debtors invited the PTL Lender group to sub-
mit a competing proposal using a set of general guide-
lines. [Docket No. 964, Tr. at pg. 107:14-23, Sveen].
After unsuccessfully attempting to get the Objecting
Lenders to work together to submit a joint proposal,
the PTL Lenders submitted their own proposal to the
Debtors on May 26, 2020. [Docket No. 964, Tr. at pg.
111:22-114:1, Sveen]. Multiple negotiations occurred
with the primary focus on the amount of discount to
be applied to the existing first and second lien debt.
[Docket No. 964, Tr. at pg. 116:1-6, Sveen]. On June 5,
2020, the Debtors accepted the PTL Lenders’ final
proposal (the “2020 Transaction”). [Docket No. 964,
Tr. at pg. 118:4-13, Sveen]. The 2020 Transaction in-
volved the creation of a priority tranche of debt con-
sisting of $200 million of new money plus $875 million
of exchanged loans with the first lien loans exchanged
at 74% and the second lien loans exchanged at 39%.”

2 The parties refer to the 2020 Transaction as an “uptier trans-
action.” Generally, an uptier transaction involves the issuance of
new debt by a borrower that is secured by a priming lien on the
borrower’s assets with the existing debt of the participating lend-
ers purchased at a discount with a portion of the proceeds. As
with a drop-down, the effect of an uptier transaction is to effec-
tively remove a borrower’s most valuable assets from the non-
participating lenders’ collateral base until the participating lend-
ers are paid in full. As discussed on the record by the Court, the
names ascribed to these transactions have no legal significance.
They are just words. [Docket No. 968, Tr. at pg. 47:24-48:3, /.
Jones]. The Court is more concerned with the effects of these
transactions and whether the undertaken actions were permit-
ted under the 2016 Credit Agreement. The fact that one person
says they know drop-downs but not uptiers is to suggest that fi-
nancial transactions fit nicely into static “buckets.” In the mod-
ern world of commercial finance, they simply do not. The Court
has referred to these transactions in the aggregate as “Position
Enhancement Transactions” (“PETs”) between lenders.
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[Debtor Ex. 210, Docket No. 865-3 at 1]. When Barings
learned that the Debtors had accepted the PTL Lend-
ers’ proposal, Barings analyzed the 2020 Transaction
and agreed to participate. [Docket No. 966, Tr. at pg.
40:21-42:18, Searles]. In agreeing to participate, Bar-
ings noted that the economic effects of the 2020 Trans-
action were similar to the drop-down structure that it
had proposed but was “a cleaner more efficient trans-
action.” [Docket No. 966, Tr. at pg. 42:6-16, Searles].
Barings noted that its analysis determined that the
2016 Credit Agreement allowed for the 2020 Transac-
tion and that it participated in the 2020 Transaction
in good faith. [Docket No. 966, Tr. at pg. 48:2-7,
Searles].

Immediately after learning that the Debtors had
accepted the PTL Lenders’ proposal, the Objecting
Lenders circulated the following internal email:

1. Advent® has played our two groups off of each
other and continues to do so

a. We concede that the Gibson/Centerview*
group has outmaneuvered our group

b. However, we don’t want to let Advent be the
winners

c. We are concerned about two outcomes:

i. [Race to the bottom—while we would ra-
ther not, we are being encouraged/are be-
ing forced to underbid youl]

3 Advent was the Debtor’s equity sponsor.

* Gibson/Centerview refers to the PTL Lenders’ retained pro-
fessionals.
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ii. Litigation—risk that any transaction will
result in significant litigation for all par-
ties involved

[Debtor Ex. 212, Docket No. 865-5 at 1]. The email
then outlines a proposed offer to the PTL Lenders:

2. Outline of offer

a. We will sign a lock-up that ties us all together
that Gibson can draft

i. The group will only pursue transactions
that treat all parties the same and are
supported by the group

ii. We wait to properly restructure this busi-
ness

b. Payment to Gibson/Centerview Group. Op-
tion:

i. Ad Hoc Group purchase of $200mm of face
value at 65 cents, or

ii. $30 million fee paid directly to ad hoc
group members

[Debtor Ex. 212, Docket No. 865-5 at 1-2]. Angelo Gor-
don also contacted other lenders to garner support to
stop the PTL Lenders’ transaction. [Docket No. 941,
Depo. at pg. 176:21-177:3, Gladstone]. When those ef-
forts proved unsuccessful, the Objecting Lenders and
LCM—first lien loan holders—filed lawsuits in New
York state court to enjoin the transaction. See N. Star
Debt Holdings L.P. v. Serta Simmons Bedding LLC,
No. 652243/2020, 2020 WL 3411267 (N.Y. Sup. Ct.
June 19, 2020); LCM Asset Mgmt. LLC v. Serta Sim-
mons Bedding, LLC, No. 652555/2020 (N.Y. Sup. Ct.
2020). The New York state court denied the Objecting
Lenders’ request for a preliminary injunction based on
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their failure to establish a likelihood of success on the
merits. North Star, 2020 WL 3411267, at *5. After
abandoning the lawsuit, the Objecting Lenders filed a
second almost identical lawsuit two years later. AG
Ctr. St. P’ship L.P. v. Serta Simmons Bedding, LLC,
No. 654181/2022, NYSCEF 11 (N.Y. Sup. Ct. Nov. 16,
2022).

The Court finds the foregoing to be reflective of
the true motives of the Objecting Lenders in these pro-
ceedings, including an objective lack of good faith.

The Bankruptcy Case

Prior to filing these chapter 11 cases, the Debtors
entered into a Restructuring Support Agreement
(“RSA”) supported by a majority of the Debtors’ lend-
ers. [Docket No. 545 at 133]. Under the RSA, the Debt-
ors’ balance sheet liabilities would decrease from ap-
proximately $1.9 billion to $315 million. [Docket No.
545 at 11, 56].

The Debtors filed voluntary chapter 11 cases on
January 23, 2023. [Docket No. 1]. The Court entered
an order for joint administration on January 24, 2023.
[Docket No. 46]. The United States Trustee appointed
an official committee of unsecured creditors on Febru-
ary 9, 2023. [Docket No. 274].

The Debtors filed their Disclosure Statement for
Joint Chapter 11 Plan of Serta Simmons Bedding,
LLC and its Affiliated Debtors on March 23, 2023.
[Docket No. 545]. The Debtors filed their Second
Amended Joint Chapter 11 Plan of Serta Simmons



Tia

Bedding LLC and its Affiliated Debtors (the “Plan”) on
May 23, 2023.° [Docket No. 977].

Under the Plan, the PTL Lenders agreed to equi-
tize their first lien debt thereby deleveraging the re-
organized debtors by almost $1.6 billion. [Docket Nos.
454, 977]. In addition, the PTL Lenders agreed to pro-
vide exit financing to enable the Debtors to emerge
from bankruptcy and operate with sufficient liquidity.
[Docket No. 977 at 14, 35]. In exchange, the PTL
Lenders received a basket of consideration, including
a new indemnity from the Reorganized Debtors
against any liability in connection with the 2020
Transaction.

By notice filed May 9, 2023, the Debtors and the
Unsecured Creditors’ Committee reached a global set-
tlement of all issues. [Docket No. 797]. Under the pro-
posed settlement embodied in the Plan, Class 6A gen-
eral unsecured creditors are paid in full. [Docket No.
977 at 29-30]. Class 6B claims share pro-rata in a cash
pool of $5.75 million and certain litigation proceeds.
[Docket No. 977 at 8-9, 30]. The Committee supports
the Plan. [Docket No. 832 at 4].

Adversary Proceeding No. 23-9001 (the “Adver-
sary”)

On January 24, 2023, Serta Simmons Bedding,
LLC (“SSB”), Barings, Credit Suisse Asset Manage-
ment, LLC (“Credit Suisse”), and Invesco Senior Se-
cured Management, Inc. (“Invesco”) filed their origi-
nal complaint against certain lenders, including the

5 At the Court’s request, the Debtors removed the “deathtrap
provision” in the Plan for Class 5. While such provisions are ap-
propriate in some cases and in accord with the Bankruptcy Code,
the Court made the request to avoid any distraction in the sub-
sequent review of the Plan.
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Objecting Lenders, seeking a determination that (i)
the 2020 Transaction was permitted under the 2016
Credit Agreement; (ii) the plaintiffs did not violate the
implied covenant of good faith and fair dealing under
the 2016 Credit Agreement by entering into the 2020
Transaction; and (iii) Apollo is a disqualified institu-
tion under the 2016 Credit Agreement. [Adversary
Docket No. 1]. The plaintiffs filed an amended com-
plaint on February 14, 2023, adding Boston Manage-
ment and Research (“BMR”) and Eaton Vance Man-
agement (“Eaton” as plaintiffs and together with
BMR, SSB, Barings, Credit Suisse and Invesco, the
“Adversary Plaintiffs”). [Adversary Docket No. 38].

The Excluded Lenders® filed their answer, coun-
terclaims and third-party claims on February 23,
2023. [Adversary Docket No. 66]. A corrected answer,
counterclaims and third-party claims was filed on
February 24, 2023. [Adversary Docket No. 68]. In
their counterclaims and third-party claims, the Ex-
cluded Lenders seek (i) a determination that the 2020
Transaction violates the 2016 Credit Agreement and
is void ab initio or voidable and rescinded; (ii) money
damages for breach of the 2016 Credit Agreement; (iii)
money damages for breach of the implied covenant of
good faith and fair dealing under the 2016 Credit
Agreement; and (iv) a determination that Apollo is not
a disqualified institution and its purchases of Serta
loans were valid. [Adversary Docket No. 68].

On February 24, 2023, SSB filed its motion for
summary judgment [Adversary Docket No. 69] and

statement of uncontroverted facts [Adversary Docket
No. 70]. Also on February 24, 2023, the Adversary

6 This term refers to the parties identified in Adversary No.
23-9001, Docket No. 66 at 48.
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Lenders filed their own motion for summary judg-
ment. [Adversary Docket No. 73]. The Adversary
Lenders filed their amended motion for summary
judgment on March 15, 2023. [Adversary Docket No.
77]. Multiple responses, briefs, statements and decla-
rations were filed in opposition on March 16, 2023,
and March 17, 2023. [Adversary Docket Nos. 79, 80,
81, 82, 83, 84, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96,
97, 98, 99, 100, 101, 102 and 103].

SSB filed its answer to the Excluded Lenders’
counterclaims on March 16, 2023 [Adversary Docket
No. 85] and its reply to the opposition responses to its
summary judgment motion on March 24, 2023. [Ad-
versary Docket No. 110]. The Adversary Lenders like-
wise filed their reply on March 24, 2023. [Docket No.
114].

The Court conducted a hearing on the summary
judgment motions on March 28, 2023. At the conclu-
sion of the hearing, the Court granted partial sum-
mary judgment declaring that the term “open market
purchase” in Section 9.05(g) of the 2016 Credit Agree-
ment was clear and unambiguous, and that the 2020
Transaction constituted an “open market purchase”
under Section 9.05(g) of the 2016 Credit Agreement.
The Court denied the balance of the requested relief.
A written order was entered on April 6, 2023. [Adver-
sary Docket No. 142]. The summary judgment order
is currently before the Fifth Circuit Court of Appeals
on direct appeal pursuant to 28 U.S.C. § 158(d). [Ad-
versary Docket No. 262].

On April 8, 2023, LCM XXII Ltd., LCM XXIII Ltd.,
LCM XXIV Ltd., LCM XXV Ltd., LCM 26 Ltd., LCM
27 Ltd. and LCM 28 Ltd. (the “LCM Defendants”),
filed their answer and counterclaims. [Adversary
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Docket No. 146]. In their counterclaims, the LCM De-
fendants assert that the 2020 Transaction is not an
“open market purchase” and seek money damages for
(i) breach of contract; and (ii) breach of the implied
covenant of good faith and fair dealing. [Docket No.
146].

The Trial

On May 15, 2023, the Court commenced a joint
trial to consider confirmation of the Plan and to re-
solve the remaining claims in the Adversary.
Throughout the trial, the Debtors announced the res-
olution of multiple confirmation objections by agree-
ing to certain language changes in the proposed con-
firmation order. The Court accepts and incorporates
those resolutions. At the beginning of the afternoon
session on May 17, 2023, Debtors’ counsel announced
an agreement with Apollo’ resolving the disqualifica-
tion count in the Adversary. [Docket No. 966, Tr. at
pg. 5:14-107:8]. The Court entered a Stipulation and
Agreed Order embodying the agreement on May 18,
2023. [Docket No. 945].

The Court closed the evidentiary record on May
18, 2023. The parties made closing arguments on May
25, 2023.

Jurisdiction and Authority

The Court has jurisdiction over both confirmation
and the Adversary pursuant to 28 U.S.C. § 1334(b).
Confirmation is a core proceeding under 11 U.S.C.
§ 157(b)(2)(L). The Adversary is a core proceeding un-
der 28 U.S.C. §§ 157(b)(2)(A), (B), (I), (K), (L) and (O)
as its resolution is integral to the claims adjudication
process, inextricably intertwined with the Plan and

" The actual entity is North Star Debt Holdings, L.P.
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significantly impacts property of the estate. The Court
has constitutional authority to enter final orders and
judgments in these proceedings. Stern v. Marshall,
564 U.S. 462, 486-87 (2011). To the extent necessary,
the parties have impliedly consented to the entry of a
final order by the Court with respect to confirmation
of the Debtors’ proposed plan. See Wellness Int’l Net-
work, Ltd. v. Sharif, 575 U.S. 665, 683-85 (2015) (hold-
ing that a party impliedly consents to adjudication
when the party “voluntarily appear(s] to try the case”
with knowledge of the need for consent and without
affirmatively refusing to provide it. (citing Roell v.
Withrow, 538 U.S. 580, 588 (2003))). The Excluded
Lenders have also impliedly consented to this Court’s
authority to enter final judgment in the Adversary
Proceeding by requesting summary judgment from
this Court. See, e.g., Haley v. Barclays Bank Del. (In
re Carter), 506 B.R. 83, 88 (Bankr. D. Ariz. 2014). The
Court questions the Excluded Lenders’ lack of consent
arguments regarding the Adversary when (i) no objec-
tion was made at the summary judgment stage; (ii)
the parties proceeded to trial while voicing no objec-
tion; and (iii) the only basis for nonconsent is found in
a pleading filed prior to one or both of the foregoing.®

8 As explained by the Carter court:

One of the underlying reasons for the doctrine of waiver
or forfeiture by litigation conduct is to prevent litigation
conduct that would be described as sandbagging, “heads
I win; tails you lose,” or second bite at the apple strat-
egy. If a Stern objection were not deemed waived by the
party making it seeking summary judgment, then the
party could seek or permit a substantive ruling by the
Bankruptcy Court, and then waive that objection if the
ruling is favorable but insist on it if unfavorable, and get
a second bit at the apple. To avoid the possibility of that
kind of litigation conduct by virtually any defendant in
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Venue is proper pursuant to 28 U.S.C. §§ 1408
and 1409. The Debtors are eligible debtors under 11
U.S.C. § 109 and are proper plan proponents under 11
U.S.C. § 1121(a) of the Bankruptcy Code.

To the extent that the Court does not have the req-
uisite constitutional authority to enter either a final
order on confirmation of the Debtors’ proposed plan of
reorganization or a final judgment in the Adversary,
then this Memorandum Opinion and all associated or-
ders and judgments shall constitute the Court’s report
and recommendation to the District Court.

Confirmation

In considering a request to confirm a plan, the
Court must undertake an independent analysis that
the Plan meets the requirements of 11 U.S.C.
§ 1123(a). The Court must also ensure that the re-
quirements of 11 U.S.C. § 1129 are satisfied.

Based on the record, the Court finds that the so-
licitation and voting process (i) was conducted in good
faith, (i1) complied with the Bankruptcy Code, the
Bankruptcy Rules, the Bankruptcy Local Rules for the
United States Bankruptcy Court for the Southern Dis-
trict of Texas, the Disclosure Statement Order, and all
other applicable non-bankruptcy rules, laws, and reg-
ulations, (iii) was open, transparent and inclusive;
and (iv) was appropriate and satisfactory based upon

a bankruptcy adversary proceeding or contested matter,
the Court must conclude that [Executive Benefits Ins.
Agency v. Arkison, 573 U.S. 25 (2013)] necessarily im-
plies that a Stern objection is waived or forfeited when-
ever the party making it requests a substantive ruling
from the Bankruptcy Court.

506 B.R. at 88 (citations omitted).
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the circumstances of these chapter 11 cases. All par-
ties received adequate notice of the proceedings and
had an opportunity to be heard at their election in per-
son or by video.

Under the Plan, the holders of Claims in Class 3,
Class 4, Class 5, Class 6A and Class 6B are impaired
and entitled to vote on the Plan. [Docket No. 977 at
27]. The Voting Tabulation reflects the following vote:

Class Number Number
Accepting Rejecting
3 73 1
98.65% 1.35%
4 145 3
97.97% 2.03%
5 33 54
37.93% 62.07%
112 0
6A 100% 0%
10 22
6B 31.25% 68.75%
Amount Amount
Clizas Accepting Rejecting Hesl
$182,468,961.96 $23,505.83
3 99.99% 01% Accept
$764,341,349.88 | $34,947,213.22
4 95.63% 4.37% Accept
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Amount Amount

Clams Accepting Rejecting esmliy
$100,283,720.58 | $751,876,332.45 | -, .

5 11.77% 88.23% Reject

$117,121,370.76 0

6A 100% 0% Accept
$954,082.87 | $3,799,524.23 .

6B 20.07% 79.93% Reject

The holders of Claims in Class 3, Class 4 and
Class 6A voted to accept the Plan in the numbers and
amounts required by 11 U.S.C. § 1126. Classes 5 and
6B voted to reject the Plan.

In connection with confirmation, the Debtors re-
ceived several formal objections to the Plan. The ma-
jority of these objections were resolved by the Debtors
before and during the confirmation hearing. The fol-
lowing table represents the status of the filed objec-

tions:

Docket .. . Status/
No. Objecting Party(ies) Docket
617 Maricopa County WD - 817

Treasurer
676 Microsoft Corporation WD - 719
RLIF Riviera Beach SPE,
702 LLC WD - 757
718 LIT Gateway Portfolio
788 | LLC WD - 815
721 WPG Legacy, LLC WD - 897
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Docket .. . Status/
No. Objecting Party(ies) Docket
Safety National Casualty Cure -
726 X
Corp. adjourned
739 Salesforce, Inc. Qure )
adjourned
749 Cisco Systems Capital WD - 956
Corp.
743 Six Continents Hotels, Inc. | WD - 814
746 | XTRA Lease, LLC Cure -
adjourned
751 Mattress Firm WD - 872
759 Ratzon Realty Limited WD -
Partnership Record
753 HP Assembly I, LL.C WD - 794
754 Continuum Marketing WD -
Services LLC Record
810 | Citadel Equity Fund Ltd. O“tisrfgnd'
820 United States Trustee Out'stand-
ing
391 Texas Comptroller of WD -
Public Accounts Record
Cypress-Fairbanks ISD,
823 Dallas Country, Harris WD - 895
Country
824 | Objecting Lenders Outstand-

ing
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Docket .. . Status/
No. Objecting Party(ies) Docket
395 LCM Defendants Outstand-

(joinder to 824) ing
826 . Outstand-
391 Cameron Thierry ing

Dormae Products, Inc.,
Serta Restokraft Mattress
Company Inc.; Palu WD -
Bedding Co., Inc., Salt Record
Lake Mattress & Mfg. Co.;
AW Industries, Inc.

829 Alan and Ruth Humphries | WD - 896
The Secretary of the

827

830 | Louisiana Depart. of Rev. WD - 894
WD -
917 | State of CT oo

Legend
WD — Withdrawn.

WD-Record — Withdrawn by announcement.
Cure-adjourned — Objection to contract cure
amount only. Objection adjourned.
Outstanding — Objection unresolved.

Each of the outstanding objections is addressed below.

The Objection of the United States Trustee
(Docket No. 820).

The United States Trustee asserts that the Plan
violates the Fifth Circuit’s decision in Highland Cap-
ital Management by providing for a broad exculpation
of the Debtors’ independent directors/managers with
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their inclusion in the definition of “Exculpated Par-
ties.” [Docket No. 820 at 5; see NexPoint Advisors, L.P.
v. Highland Capital Management L.P. (In re Highland
Capital Management, L.P.), 48 F.4th 419, 437-38 (5th
Cir. 2022)]. Upon review of the Plan, the Court notes
that total relief provided to “Exculpated Parties” en-
compasses multiple paragraphs of the Plan but is lim-
ited “in each case, to the maximum extent permitted
by law.” [Docket No. 977]. Given that the scope of ex-
culpation remains a much discussed and developing
topic, the Court finds this limitation appropriate, and
that the exculpation provision does not technically vi-
olate Highland. For purposes of clarity, however, the
Court agrees that, under Highland, independent di-
rectors not appointed by the Court cannot receive a
nonconsensual, third-party exculpation. To that end,
the United States’ Trustee is sustained.

Based, however, on the Court’s review of the rec-
ord in this case and the specific evidence adduced at
trial, the Court makes the following findings of fact
and conclusions of law. The Court finds that Harvey
Tepner and Joan Hilson exhibited the highest stand-
ards of professionalism and due diligence in the per-
formance of their roles as independent directors and
managers in these cases. The Court further finds that
Mr. Tepner and Ms. Hilson exercised the highest level
of prudent business judgment after exhaustive dili-
gence in their decision making. The Court further
finds that Mr. Tepner and Ms. Hilson owed duties only
to the bankruptcy estates, the Court and the debtors
in possession in their roles as independent directors
and managers and that such duties have been fully,
completely, professionally and admirably satisfied. No
party may assert a claim on any basis against either
Mr. Tepner or Ms. Hilson arising out of or related to
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their roles in these cases without first seeking author-
ity from this Court. Any such request shall be made in
writing with notice to all affected parties and shall in-
clude a proposed complaint setting forth any alleged
claims and the detailed factual basis in support of
such claims. Further, any such request shall include
a proposed attorney fee reserve, subject to court mod-
ification, that will be deposited to the Court’s registry
to indemnify Mr. Tepner and Ms. Hilson against costs
associated with the successful defense of any claim
that is allowed to proceed. The Court reserves juris-
diction to adjudicate any such claims to the maximum
extent provided by applicable law.

The Objections of the Objecting Lenders
(Docket No. 824) and the Joinder of the LCM De-
fendants (Docket No. 825)

The Objecting Lenders raise two objections. First,
the Objecting Lenders assert that the Plan impermis-
sibly allows the Debtors’ pre-petition indemnity in fa-
vor of the PTL Lenders to pass through the Plan un-
affected in violation of 11 U.S.C. §8§ 502 (e)(1)(B) and
509(c). [Docket No. 824]. Second, the Objecting Lend-
ers assert that the Plan violates the absolute priority
rule by allowing a $1.5 million payment to equity prior
to their claims being paid in full. The Court finds no
merit in either objection.

Although the Plan has changed several times in
its implementation of the post-confirmation indem-
nity granted to the PTL Lenders, the Objecting Lend-
ers misconstrue the Plan currently before the Court.
Under the current Plan, the PTL Lenders agreed to
equitize almost a billion dollars in secured claims plus
provide the Reorganized Debtors with financing on a
go-forward basis. In return, the PTL Lenders received



89a

a basket of consideration, including an indemnifica-
tion, from the Reorganized Debtors for any liability re-
lated to the 2020 Transaction. This indemnity re-
placed the pre-petition indemnity lost due to the bank-
ruptcy filing. Indeed, when asked by the Court, coun-
sel for the PTL Lenders and the Debtors affirmed the
disallowance of the pre-petition indemnity. [Docket
No. 1019, Tr. at pg. 176:11-177:11]. The Objecting
Lenders appropriately admit that if the plan indem-
nity is a new indemnity, their argument fails. [Docket
No. 1019, Tr. at pg. 178:6-22]. In support of their ob-
jection that no new indemnity exists, however, the Ob-
jecting Lenders point to multiple modifications in the
Plan to the indemnity implementation and that the
final language is virtually identical to the pre-petition
indemnity. Given that the potential liability from the
2020 Transaction remains the same, the Court would
expect the new indemnity language to be identical.
With respect to the multiple changes regarding the
implementation of the indemnity, the Court finds that
the Plan is extraordinarily complex and required mul-
tiple modifications along the way to reach the version
currently before the Court. While history is certainly
relevant, making something better or correcting an er-
ror should never be discouraged.

The Court views the fundamental issue as the
Debtors’ application of its business judgment. A pro-
posed plan may contain one or more settlements. 11
U.S.C. § 1123(b)(3). Such settlements are evaluated
under the same criteria as settlements under Bank-
ruptcy Rule 9019. In re Bigler LP, 442 B.R. 537, 543
n.6 (Bankr. S.D. Tex. 2010). The evidence adduced at
trial reflects the Debtors applied their independent
business judgment within the bounds of reason and
made an informed decision that results in a properly
capitalized company exiting from bankruptcy that has
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a chance of success. See Conn. Gen. Life Ins. Co. v.
United Companies Fin. Corp. (In re Foster Mort.
Corp.), 68 F.3d 914, 917 (5th Cir. 1995); Am. Can Co.
v. Herpel (In re Jackson Brewing Co.), 624 F.2d 605,
609 (5th Cir. 1980). The compromise between the
Debtors and the PTL Lenders is fair, equitable, and in
the best interests of the estates. The fact that the
Debtors’ decision interferes with the Objecting Lend-
ers’ litigation strategy is irrelevant. The objection is
overruled.

The Objecting Lenders’ second objection is that a
$1.5 million dollar payment is being made to equity
solely because of their status as equity in violation of
11 U.S.C. § 1129(b)(2). The Debtors represent that the
payment is being made in exchange for a potential $54
million tax benefit held by equity. The Objecting
Lenders acknowledge that if sufficient new value is
being provided in exchange for the payment, the ob-
jection has no merit. [Docket No. 1019, Tr. at pg.
179:10-181:13]. Again, the issue examined by the
Court is the proper exercise of the Debtors’ business
judgment. The Debtors agreed to pay $1.5 million to
certain existing equity holders to try and preserve a
$54 million tax benefit. Based on the available record
and the confirmation of Debtors’ counsel of new value,
the Court finds this decision to be in the range of rea-
sonable business judgment. [See Docket No. 1019, Tr.
at pg. 181:14-21; Foster Mort., 68 F.3d at 917; Jackson
Brewing, 624 at 609]. The objection is overruled.

Although not formally asserted, the LCM Defend-
ants spent the majority of their time at the lectern
eliciting testimony that no one formally asked them to
join the PTL Lender group. Each witness that was
questioned confirmed that the LCM Defendants were
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not asked to participate in the 2020 Transaction. Ac-
cepting these statements at face value, the Court finds
the issue to be irrelevant. Absent a contractual or le-
gal duty to do so, the failure of the LCM Defendants
to receive an invitation is just a fact of commercial life.
The LCM Defendants adduced no evidence that estab-
lished an obligation that such an invitation was re-
quired. To the extent that this area of inquiry is the
basis of an informal objection, it is overruled.

The Objection of Citadel Equity Fund Ltd. (“Cit-
adel”) (Docket No. 810)

Citadel raised the same objection as the Objecting
Lenders regarding the Plan indemnity in favor of the
PTL Lenders. The objection is overruled for the rea-
sons set forth above. Citadel also asserts that because
the Debtors failed to value the indemnity, the Debtors
failed to establish feasibility of the Plan pursuant to
11 U.S.C. § 1129(a)(11). While purporting not to criti-
cize the Court’s ruling in the Adversary, Citadel’s ar-
gument is based solely on the fact that the Court’s
summary judgment was incorrect.

The 2016 Credit Agreement is governed by New
York law. [Debtors’ Ex. 6, Docket No. 853-6, § 9.10(a)].
In granting summary judgment, the Court found that
the term “open market purchase” was not ambiguous
and that the 2020 Transaction fell within the param-
eters of an open market purchase. The Court must
therefore enforce the 2016 Credit Agreement accord-
ing to the plain meaning of its terms. See Greenfield v
Philles Recs., 98 N.Y.2d 562, 569 (N.Y. 2002). If the
parties omit terms in one place of a contract and not
in others, the rule of contract interpretation expressio
unius est exclusio alterius suggests that the omission
was intentional. Quadrant Structured Prods. Co. v.
Vertin, 23 N.Y.3d 549, 560 (2014). A common sense
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reading of § 9.05(g) of the 2016 Credit Agreement
leads to the same conclusion. The paragraph deals
with two different sales processes: first, the Dutch
Auction with its pages of implementation rules open
to all lenders; and second, an open market purchase
between a buyer and a seller.

The parties do not genuinely dispute what a “pur-
chase” means. Merriam-Webster defines a purchase
as “something obtained especially for a price in money
or its equivalent.” Purchase, MERRIAM-WEBSTER
ONLINE, https://www.merriam-webster.com/diction-
ary/purchase (last visited June 5, 2023). Merriam-
Webster likewise defines “open market” as an eco-
nomic market in which prices are based on competi-
tion among private businesses and not controlled by a
government. Open Market, MERRIAM-WEBSTER
ONLINE, https://www.merriam-webster.com/diction-
ary/open%20market (last visited June 5, 2023). An
open market purchase is therefore defined as some-
thing obtained for value in competition among private
parties. The 2016 Credit Agreement defines the scope
of the market as it limits buyers to existing holders of
the Debtors’ loans. The process utilized by Evercore to
solicit interest from these existing lenders, the receipt
and negotiation of multiple offers by the Debtors to
achieve the greatest benefit for the Debtors, the at-
tempts by various lenders to “outmaneuver” one other
with an ultimate winner announced, and the Object-
ing Lenders subsequent attempts to undermine the
announced winning deal is the quintessential “Wall
Street” open market purchase.

The Court finds that based on the overwhelming
evidence adduced at trial, the 2020 Transaction was
the result of good-faith, arm’s length negotiations by
economic actors acting in accordance with the duties
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owed to their respective creditors, investors and own-
ers. The Court further finds that the 2020 Transaction
is binding and enforceable in all respects.

Citadel’s complaint that the indemnity wasn’t val-
ued finds no traction in the feasibility analysis. The
unrefuted testimony is that the Debtors’ projections
are realistic and feasible. [Docket No. 966, Tr. at pg.
137:3-142:7, Linker]. Citadel’s objection is overruled.

The Objection of Cameron Thierry (Docket No.
826)

Cameron Thierry filed an objection pro se assert-
ing that (i) the Plan treated his general unsecured
claim in the same manner as other unsecured credi-
tors; and (ii) the Plan bars him from continuing his
employment discrimination lawsuit against the Debt-
ors. [Docket No. 826]. The Court agrees that the Plan
does exactly what Mr. Thierry asserts. Mr. Thierry’s
claim is treated the same as other unsecured claims
as required by 11 U.S.C. § 1123(a)(4). Further, the
Plan implements an injunction against further collec-
tion efforts by holders of pre-petition claims in accord-
ance with 11 U.S.C. §§ 524 and 1141. Mr. Thierry’s
objection is overruled.

The Court finds that the Plan satisfied the man-
datory requirements of 11 U.S.C. § 1123(a). The Plan

does not violate any of the permissive requirements of
11 U.S.C. § 1123(b) or other applicable law.

With respect to confirmation of the Plan, the court
finds that the Plan satisfied the requirements of 11
U.S.C. § 1129(a)(1), (a)(2), (a)(3), (a)(4), (a)(5), (a)7),
(a)(9), (a)(10), (a)(11), (a)(12), (a)(13) and (a)(16). The
Court finds that the requirements of 11 U.S.C.
§ 1129(a)(6), (a)(14) and (a)(15) are inapplicable in
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these cases. As the Court finds that all the require-
ments of 11 U.S.C. § 1129(a) have been satisfied or are
inapplicable other than 11 U.S.C. § 1129(a)(8), the
Court finds pursuant to 11 U.S.C. § 1129(b) that the
Plan does not discriminate unfairly, and is fair and
equitable, with respect to each class of claims or inter-
ests that is impaired under, and has not accepted, the
Plan. The Court finds that the Plan satisfies the re-
quirements of 11 U.S.C. §§ 1129(c) and (d). The Court
finds that the requirements of 11 U.S.C. § 1129(e) are
inapplicable to these cases.

Subject to the submission of a conforming order,
the Court confirms the Plan.

Partial Waiver of Stay

The requirement under Bankruptcy Rule 3020(e)
that an order confirming a plan is stayed until the ex-
piration of fourteen days after entry of the order is
hereby modified for cause to shorten the time to seven
days. The Court stands ready to conduct a hearing on
an emergency basis to consider any motion to stay and
to establish an appropriate bond. Unless otherwise
stayed, the Court’s confirmation order shall take ef-
fect seven days after entry and shall not be stayed
pursuant to the Bankruptcy Code, Bankruptcy Rules
3020(e), 6004(h), 6006(d), 7062, or otherwise.

The Adversary Proceeding

New York law implies a covenant of good faith and
fair dealing in the performance of every contract. See
Cordero v. Transamerica Annuity Serv. Corp., —
N.E.3d —, 2023 WL 3061503, at *5 (N.Y. Apr. 25,
2023) (citing 511 W. 232nd Owners Corp. v. Jennifer
Realty Co., 773 N.E.2d 496, 500 (2002)). “[T]he implied
duty must arise from the contract and the promisee’s
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reasonable expectations,” at the time of the transac-
tion. Id. (citing Jennifer Realty, 773 N.E.2d at 501).
“[Tlo plead a valid cause of action for breach of the
covenant of good faith, a plaintiff must allege facts
sufficient to demonstrate that the plaintiff reasonably
understood the contract or contractual provision at is-
sue to state a duty to take or refrain from taking a
particular action.” Id. (internal quotations omitted).
One party’s assertion that the counter-party’s actions
“drastically undermined a fundamental objective of
the parties’ contract” is insufficient. Id. (citing
Cordero v. Transamerica Annuity Serv. Corp., 34
F.4th 994, 1001 (11th Cir. 2022), certified question ac-
cepted, 38 N.Y.3d 1050, 190 N.E.3d 1173 (2022) and
certified question answered, No. 21, 2023 WL 3061503
(N.Y. Apr. 25, 2023)).

The Court’s inquiry is an objective one focused on
the plaintiff’s reasonable expectations at the time of
entry into the agreement. See In re LIBOR-Based Fin.
Instruments Antitrust Litig., 299 F. Supp. 3d 430, 605
(S.D.N.Y. 2018); Cordero, 2023 WL 3061503, at *5.
Courts should provide a level of deference in review-
ing agreements negotiated and executed by sophisti-
cated parties. ELBT Realty, LLC v. Mineola Garden
City Co., Ltd., 144 A.D.3d 1083, 1084 (N.Y. App. Div.
2016) (quoting S. Rd. Assoc., LLC v Int’l Bus. Machs.
Corp., 4 N.Y.3d 272, 277 (N.Y. 2005)). The Court may
not insert contractual terms where none exist. Wil-
mington Tr. Co. v. Solutia, Inc. (In re Solutia, Inc.),
No. 03-17949 PCB, 2007 WL 1302609, at *10 (Bankr.
S.D.N.Y. May 1, 2007) (“Nothing in the doctrine of
good faith and fair dealing allows a court to create con-
tract terms that the parties have not negotiated for.”).

The Court’s inquiry is further constrained by the
entirety of the terms in the agreement. Singh v. City
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of New York, N.E.3d , 2023 WL 3098734, at *2 (N.Y.
Apr. 27, 2023) (quoting Murphy v. Am. Home Prods.
Corp., 448 N.E.2d 86, 91 (N.Y. 1983)). Conduct that is
expressly permitted under an agreement does not vi-
olate the implied covenant. Ability Ins. Co. v. ST Pa-
per, LLC, 2022 WL 912927, at *6 (S.D.N.Y. Mar. 29,
2022); JN Contemp. Art LLC v. Phillips Auctioneers
LLC, 507 F. Supp. 3d 490, 505 (S.D.N.Y. 2020). Fi-
nally, actions taken for a “legitimate business pur-
pose,” even if self-interested, do not violate the cove-
nant of good faith and fair dealing. See Plans, Inc. v.
CUNA Mut. Ins. Soc., 769 F.3d 807, 817 (2d Cir. 2014);
State St. Bank & Tr. Co. v. Inversiones Errazuriz Lim-
itada, 374 F.3d 158, 170 (2d Cir. 2004); Lykins v.
IMPCO Tech., Inc., 2018 WL 3231542, at *11
(S.D.N.Y. Mar. 6, 2018); Bonady Apartments Inc. v.
Columbia Banking Fed. Sav. & Loan Ass’n, 119
Misc.2d 923, 928 (N.Y. Sup. Ct. 1983). Signing a con-
tract does not “oblige [one] to become an altruist to-
wards the other party.” Fasolino Foods Co. v. Banca
Nazionale del Lavaro, 961 F.2d 1052, 1057 (2d Cir.
1992) (quoting Mkt. St. Assocs. Ltd. P’ship v. Frey, 941
F.2d 588, 594 (7th Cir. 1991)).

The evidence adduced at trial is undeniable. The
parties were keenly aware that the 2016 Credit Agree-
ment was a “loose document” and understood the im-
plications of that looseness. The Objecting Lenders ac-
quired the majority of their loan holdings long after
the original issuance and in anticipation of negotiat-
ing and executing a PET to the exclusion of the PTL
Lenders—exactly what they complain was done to
them using the same provisions of the 2016 Credit
Agreement. No evidence of an improper motive on be-
half of either the Debtors or the PTL Lenders was pre-
sented. The Debtors always remained transparent in
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their goals. Likewise, the PTL Lenders acted defen-
sively and in good faith. On the scale of equity, it is
the conduct of the Objecting Lenders that raises an
eyebrow. There is no evidence of a breach of the im-
plied duty of good faith and fair dealing by either the
Debtors, the PTL Lenders or any of the other counter-
defendants. There is no evidence of a breach of the
2016 Credit Agreement. The parties could have easily
avoided this entire situation with the addition of a
sentence or two to the 2016 Credit Agreement. They
did not. And this litigation ends with each party re-
ceiving the bargain they struck—not the one they
hoped to get. See Lehman Bros. Holdings Inc. v.
JPMorgan Chase Bank, N.A. (In re Lehman Bros.
Holdings Inc.), 541 B.R. 551, 570 (S.D.N.Y. 2015)
(“The Court will not now rewrite the parties’ contrac-
tual text—with express or implied terms—to provide
Lehman with language more beneficial than what it
negotiated.”).

PETs may or may not be a good thing. Lender ex-
posure to these types of transactions can be easily
minimized with careful drafting of lending docu-
ments. While the result may seem harsh, there is no
equity to achieve in this case. Sophisticated financial
titans engaged in a winner-take-all battle. There was
a winner and a loser. Such an outcome was not only
foreseeable, it is the only correct result. The risk of
loss is a check on unrestrained behavior. As set forth
above in connection with confirmation of the Plan, the
Court finds that based on the overwhelming evidence
adduced at trial, the 2020 Transaction was the result
of good-faith, arm’s length negotiations by economic
actors acting in accordance with the duties owed to
their respective creditors, investors and owners. The
Court further finds that the 2020 Transaction was not
prohibited by the 2016 Credit Agreement. The Court
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further finds that the 2020 Transaction is binding and
enforceable in all respects. All claims for breach of the
implied duty of good faith and fair dealing are denied.
All claims for breach of the 2016 Credit Agreement are
denied. All other requested relief is denied.

The Debtors are instructed to submit a proposed
form of judgment consistent with this Memorandum
Opinion. The proposed judgment may also be accom-
panied by proposed findings of fact and conclusions of
law for the Court’s review that are not inconsistent
with this Memorandum Opinion.

SIGNED: June 6, 2023.

/s/ David R. Jones
DAVID R. JONES
UNITED STATES
BANKRUPTCY JUDGE
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APPENDIX C

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
CHAPTER 11
In re: Case No.
SERTA SIMMONS BED- | 23-90020 (DRJ)
DING, LLC, et al., Jointly Administered
Debtors.! June 14, 2023

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND ORDER CONFIRMING SECOND
AMENDED JOINT CHAPTER 11 PLAN
OF SERTA SIMMONS BEDDING, LLC

AND ITS AFFILIATED DEBTORS

Serta Simmons Bedding, LLC (“Serta Simmons
Bedding”), and its debtor affiliates in the above-cap-
tioned chapter 11 cases, as debtors and debtors in pos-
session (collectively, the “Debtors”) having:

! The Debtors in these chapter 11 cases, along with the last
four digits of each Debtor’s federal tax identification number, are
as follows: Dawn Intermediate, LLC (6123); Serta Simmons Bed-
ding, LLC (1874); Serta International Holdco, LLC (6101); Na-
tional Bedding Company L.L.C. (0695); SSB Manufacturing
Company (5743); The Simmons Manufacturing Co., LLC (0960);
Dreamwell, Ltd. (2419); SSB Hospitality, LLC (2016); SSB Lo-
gistics, LLC (6691); Simmons Bedding Company, LLC (2552);
Tuft & Needle, LLC (6215); Tomorrow Sleep LLC (0678); SSB
Retail, LLC (9245); and World of Sleep Outlets, LLC (0957). The
Debtors’ corporate headquarters and service address for these
chapter 11 cases is 2451 Industry Avenue, Doraville, Georgia
30360.
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a. commenced, on January 23, 2023 (the “Peti-
tion Date”), these chapter 11 cases by filing volun-
tary petitions in the United States Bankruptcy Court
for the Southern District of Texas (the “Court”) for
relief under chapter 11 of title 11 of the United States
Code (the “Bankruptcy Code”);

b. obtained, on January 24, 2023, entry of the
Order Directing Joint Administration of Chapter 11
Cases Pursuant to Bankruptcy Rule 1015(b) and
Bankruptcy Local Rule 1015-1 (Docket No. 46);

c. proposed and filed the Second Amended Joint
Chapter 11 Plan of Serta Simmons Bedding, LLC and
Its Affiliated Debtors, dated May 23, 2023 (Docket No.
977) (including any exhibits and schedules thereto
and as may be modified, amended, or supplemented
from time to time, the “Plan”)? and filed the Disclo-
sure Statement for Joint Chapter 11 Plan of Serta
Simmons Bedding, LLC and Its Affiliated Debtors,
dated March 23, 2023 (Docket No. 545) (including any
exhibits and schedules thereto and as may be modi-
fied, amended, or supplemented from time to time, the
“Disclosure Statement”);

d. obtained, on February 8, 2023, after notice
and hearing, entry of the Order (I) Scheduling Certain
Hearing Dates and Deadlines, (II) Establishing Cer-
tain Protocols in Connection with Such Hearings, and
(I11) Granting Related Relief (Docket No. 267), which,
among other things, set the deadline for filing objec-
tions to confirmation of the Plan and scheduled a

2 Capitalized terms used but not otherwise defined herein
shall have the meanings ascribed to such terms in the Plan. The
rules of interpretation set forth in Article I of the Plan and the
rules of construction set forth in section 102 of the Bankruptcy
Code shall apply to this Confirmation Order.
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hearing to consider confirmation of the Plan (the
“Confirmation Hearing”);

e. obtained, on March 23, 2023, after notice and
hearing, entry of the Order (I) Approving Disclosure
Statement and Form and Manner of Notice of Disclo-
sure Statement Hearing; (II) Establishing Solicitation
and Voting Procedures; (II1) Establishing Notice and
Objection Procedures for Confirmation of Proposed
Plan; (IV) Approving Notice Procedures for the As-
sumption or Rejection of Executory Contracts and Un-
expired Leases; and (V) Granting Related Relief
(Docket No. 540) (the “Disclosure Statement Or-
der”), which, among other things, (i) approved the
Disclosure Statement and (ii) approved solicitation
procedures related to the Disclosure Statement;

f. served, through their claims, noticing, and so-
licitation agent, Epiq Corporate Restructuring, LLC
(“Epiq”), the Disclosure Statement, the Plan, and re-
lated solicitation materials, including the ballots (the
“Ballots”), notice of non-voting status, and notice of
the Confirmation Hearing (collectively, the “Solicita-
tion Materials”) to holders of Claims and Interests
in accordance with the Disclosure Statement Order,
as described in the Certificate of Service of Solicitation
Materials (Docket No. 758) filed on May 2, 2023 (the
“Solicitation Affidavit”) and the Declaration of
Emily Young of Epiq Corporate Restructuring, LLC
Regarding Voting and Tabulation of Ballots Cast on
Joint Chapter 11 Plan of Serta Simmons Bedding,
LLC and its Affiliated Debtors (Docket No. 779), filed
on May 4, 2023 (the “Solicitation Declaration”);

g. caused to be published in USA Today, on April
3, 2023, notice of the Confirmation Hearing as set
forth in the Verification of Publication, filed by Epiq
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on April 3, 2023 (Docket No. 603) (the “Certificate of
Publication”);

h. served, through Epiq, the Notice of Adjourn-
ment of Hearing on Debtors’ Request for Confirmation
of Joint Chapter 11 Plan of Serta Simmons Bedding,
LLC and Its Affiliated Debtors (Docket No. 703), that
provides notice of (i) the reset of the deadline for filing
objections to confirmation of the Plan to May 11, 2023
at 12:00 p.m. (Central Time) and (ii) the adjournment
of the commencement of the Confirmation Hearing to
May 15, 2023 at 9:30 a.m. (Central Time), as set forth
in the Certificate of Service, filed on May 1, 2023
(Docket No. 738);

1. caused, through Epiq, (i) the Notice of (I) As-
sumption of Executory Contracts and Unexpired
Leases, and (II) Cure Claims Related Thereto In Con-
nection with Confirmation of Plan (Docket No. 668) on
April 14, 2023, (ii) the Amended Notice of (I) Assump-
tion of Executory Contracts and Unexpired Leases, and
(II) Cure Claims Related Thereto In Connection with
Confirmation of Plan (Docket No. 720) on April 27,
2023, (iii) the Second Amended Notice of (I) Assump-
tion of Executory Contracts and Unexpired Leases, and
(II) Cure Claims Related Thereto In Connection with
Confirmation of Plan (Docket No. 788) on May 5, 2023,
(iv) the Third Amended Notice of (I) Assumption of Ex-
ecutory Contracts and Unexpired Leases, and (II) Cure
Claims Related Thereto In Connection with Confirma-
tion of Plan (Docket No. 871) on May 13, 2023, (v) the
Fourth Amended Notice of (I) Assumption of Executory
Contracts and Unexpired Leases, and (II) Cure Claims
Related Thereto In Connection with Confirmation of
Plan (Docket No. 994) on May 24, 2023, and (vi) the
Notice of Filing Amendment to Debtors Notice of (I) As-
sumption of Executory Contracts and Unexpired
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Leases and (II) Cure Amounts Related Thereto in Con-
nection With Confirmation of Plan (Docket No. 1033)
on June 2, 2023 (collectively, and as may be further
amended or supplemented from time to time, the
“Cure Notice”) to be served on the counterparties to
such executory contracts and unexpired leases as set
forth in (i) the Certificate of Service, filed April 26,
2023 (Docket No. 707), (i1) the Certificate of Service,
filed April 26, 2023 (Docket No. 714), (iii) the Certifi-
cate of Service, filed May 1, 2023 (Docket No. 731), (iv)
the Certificate of Service, filed May 2, 2023 (Docket
No. 762), (v) the Certificate of Service, filed May 8,
2023 (Docket No. 793), (vi) the Certificate of Service,
filed May 18, 2023 (Docket No. 942), (vii) the Certifi-
cate of Service, filed May 31, 2023, and (viii) the Cer-
tificate of Service, filed June 6, 2023;

j. filed, (1) on March 29, 2023, the Notice of Fil-
ing of Plan Supplement in Connection with Joint
Chapter 11 Plan of Serta Simmons Bedding, LLC and
Its Affiliated Debtors (Docket No. 588), (ii) on April 21,
2023, the Notice of Filing of Second Amended Plan
Supplement in Connection with Joint Chapter 11 Plan
of Serta Simmons Bedding, LLC and Its Affiliated
Debtors (Docket No. 692), (iii) on May 13, 2023, the
Notice of Filing of Third Amended Plan Supplement
in Connection with Joint Chapter 11 Plan of Serta
Simmons Bedding, LLC and Its Affiliated Debtors
(Docket No. 869), (iv) on May 14, 2023, the Notice of
Filing of Fourth Amended Plan Supplement in Con-
nection with Joint Chapter 11 Plan of Serta Simmons
Bedding, LLC and Its Affiliated Debtors (Docket No.
873), (v) on May 24, 2023, the Notice of Filing of Fifth
Amended Plan Supplement in Connection with Joint
Chapter 11 Plan of Serta Simmons Bedding, LLC and
Its Affiliated Debtors (Docket No. 992), (vi) on June 1,
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2023, the Notice of Filing of Sixth Amended Plan Sup-
plement in Connection With Joint Chapter 11 Plan of
Serta Simmons Bedding, LLC and Its Affiliated Debt-
ors (Docket No. 1026), and (vii) on June 3, 2023, the
Notice of Filing of Seventh Amended Plan Supplement
in Connection With Joint Chapter 11 Plan of Serta
Simmons Bedding, LLC and Its Affiliated Debtors
(Docket No. 1035) (collectively, and as may be further
amended or supplemented from time to time, the
“Plan Supplement”);

k. filed, on May 14, 2023, the (i) Debtors’ Memo-
randum of Law in Support of Confirmation of Modi-
fied First Amended Joint Chapter 11 Plan of Serta
Simmons Bedding, LLC and Its Affiliated Debtors
(Docket No. 879), (i1) Declaration of Michael J. Tal-
arico in Support of Confirmation of Joint Chapter 11
Plan of Serta Simmons Bedding, LLC and Its Affili-
ated Debtors (Docket No. 881) (the “T'alarico Decla-
ration”), (iii) Declaration of Roopesh Shah in Support
of Confirmation of Joint Chapter 11 Plan of Serta Sim-
mons Bedding, LLC and Its Affiliated Debtors (Docket
No. 882) (the “Shah Declaration”), and (iv) Declara-
tion of John Linker in Support of Confirmation of
Joint Chapter 11 Plan of Serta Simmons Bedding,
LLC and Its Affiliated Debtors (Docket No. 884) (the
“Linker Declaration” and, together with the Solici-
tation Declaration, the Talarico Declaration, and the
Shah Declaration, the “Supporting Declarations”);

1. filed, on May 23, 2023, the Debtors’ Supple-
mental Memorandum of Law in Support of Confirma-
tion of Second Amended Joint Chapter 11 Plan of
Serta Simmons Bedding, LLC and Its Affiliated Debt-
ors (Docket No. 979); and

m. filed, in the Adversary Proceeding, (i) on May
14, 2023, the Serta Simmons Bedding, LLC’s Pre-



105a

Trial Memorandum of Law (Adv. Proc. No. 23-09001,
Docket No. 242), (ii) on May 23, 2023, the Debtors’ and
Plaintiffs’ Findings of Fact and Conclusions of Law for
Adversary Proceeding 23-09001 and in Support of the
Confirmation of the Debtors’ Modified Second
Amended Joint Chapter 11 Plan of Serta Simmons
Bedding, LLC and Its Affiliated Debtors (Adv. Proc.
No. 23-09001, Docket No. 302), and (iii) on June 9,
2023, the Final Post-Trial Judgment (filed contempo-
raneously herewith) (as amended, modified, and en-
tered, the “Judgment”).

This Court having:

a. held the Confirmation Hearing on May 15,
2023 through May 18, 2023 and on May 25, 2023,

b. heard the arguments and considered the evi-
dence presented, proffered, and adduced at the Con-
firmation Hearing;

c. considered the entire record of the Confirma-
tion Hearing and the Adversary Proceeding;

d. taken judicial notice of the entire record of
these chapter 11 cases;

e. entered, in the Adversary Proceeding, the Or-
der on Summary Judgment on April 6, 2023 (Adv.
Proc. No. 23-09001, Docket No. 142) (the “Summary
Judgment Order”), which is incorporated herein by
reference;

f. issued the Memorandum Opinion (Docket No.
1045; Adv. Proc. No. 23-09001, Docket No. 324) on
June 6, 2023 (the “‘Memorandum Opinion”), which
is incorporated herein by reference; and

g. overruled all objections to the Plan and Con-
firmation and all statements and reservations of
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rights not consensually resolved or withdrawn, except
as expressly provided herein.

NOW, THEREFORE, after due deliberation and
sufficient cause appearing therefor, this Court hereby
FINDS, DETERMINES, and CONCLUDES as fol-
lows:

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

a. Findings of Fact and Conclusions of Law. The
findings and conclusions set forth (i) herein, (ii) in the

Judgment, (iii) in the Memorandum Opinion, (iv) the
Summary Judgment Order, and (v) in the record of
the Confirmation Hearing constitute this Court’s find-
ings of fact and conclusions of law pursuant to Rule 52
of the Federal Rules of Civil Procedure, as made ap-
plicable herein by Rules 7052 and 9014 of the Federal
Rules of Bankruptcy Procedure (the “Bankruptcy
Rules”). All findings of fact and conclusions of law an-
nounced by this Court at the Confirmation Hearing in
relation to confirmation of the Plan and the Adversary
Proceeding are hereby incorporated into this Confir-
mation Order and are essential, inextricable, and non-
severable components and terms of this Confirmation
Order and the treatment and distributions provided
under the Plan. To the extent any of the following
findings of fact constitute conclusions of law, they are
adopted as such. To the extent any of the following
conclusions of law constitute findings of fact, they are
adopted as such. To the extent of any conflict between
this Order and the Memorandum Opinion, the Memo-
randum Opinion shall control.

b. Jurisdiction, Venue, Core Proceeding. This
Court has jurisdiction over these chapter 11 cases pur-

suant to 28 U.S.C. § 1334. Confirmation of the Plan is
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a core proceeding pursuant to 28 U.S.C. § 157(b) and
this Court has jurisdiction to enter a final order with
respect thereto. Venue is proper before this Court pur-
suant to 28 U.S.C. §§ 1408 and 1409. To the extent
necessary, the parties have impliedly consented to the
entry of a final order by this Court with respect to con-
firmation of the Plan. The Debtors are eligible debtors
under section 109 of the Bankruptcy Code and are
proper plan proponents under section 1121(a) of the
Bankruptcy Code.

c. Chapter 11 Petitions. On the Petition Date,
the Debtors commenced with this Court voluntary
cases under chapter 11 of the Bankruptcy Code. On
January 24, 2023, this Court entered an order author-
izing the joint administration of the Debtors’ chapter
11 cases in accordance with Bankruptcy Rule 1015(b).
See Docket No. 46.

d. Since the Petition Date, the Debtors have op-
erated their business and managed their properties as
debtors in possession pursuant to sections 1107(a) and
1108 of the Bankruptcy Code. On February 9, 2023,
the U.S. Trustee appointed an official committee of
unsecured creditors (the “Creditors’ Committee”) in
these chapter 11 cases pursuant to section 1102 of the
Bankruptcy Code (Docket No. 274). No trustee or ex-
aminer has been appointed in these chapter 11 cases.

e. dJudicial Notice. This Court takes judicial no-
tice of the docket of these chapter 11 cases maintained
by the Clerk of this Court, including all pleadings and
other documents filed and all orders entered in the
main case and any related adversary proceeding, all
hearing transcripts, and all evidence and arguments
made, proffered, or adduced at the hearings held be-
fore this Court during the pendency of these chapter
11 cases. Any resolution of objections to confirmation
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of the Plan explained on the record at the Confirma-
tion Hearing is hereby incorporated by reference. Ex-
cept to the extent set forth herein, all unresolved ob-
jections, statements, informal objections, and reserva-
tions of rights, if any, related to the Plan or confirma-
tion of the Plan are overruled on the merits and de-
nied in their entirety.

f.  Burden of Proof. Based on the record of these
chapter 11 cases, each of the Debtors has met the bur-
den of proving by a preponderance of the evidence
each applicable element of sections 1129(a) and (b) of
the Bankruptcy Code, including all other sections of
the Bankruptcy Code referenced therein or implicated
thereby.

g. Principal Purpose. The principal purpose of
the Plan is not the avoidance of taxes or the avoidance
of the application of section 5 of the Securities Act.

h. Solicitation. As described in and evidenced by
the Solicitation Affidavit and the Solicitation Declara-
tion, transmittal and service of the Solicitation Mate-
rials (collectively, the “Solicitation”) were timely, ad-
equate, appropriate, and sufficient under the circum-
stances. The Solicitation (i) was conducted in good
faith, (ii) complied with the Bankruptcy Code, the
Bankruptcy Rules, the Bankruptcy Local Rules for the
United States Bankruptcy Court for the Southern Dis-
trict of Texas (the “Bankruptcy Local Rules”), the
Disclosure Statement Order, and all other applicable
non-bankruptcy rules, laws, and regulations applica-
ble to the Solicitation, (iii) was open, transparent, and
inclusive, and (iv) was appropriate and satisfactory
based upon the circumstances of these chapter 11
cases. The Released Parties, the Exculpated Parties,
and the Global Settlement Parties (as defined below)
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acted in good faith and in compliance with the appli-
cable provisions of the Bankruptcy Code, including
with respect to (1) the solicitation of acceptance or re-
jection of the Plan and (2) the participation in the of-
fer, issuance, sale, or purchase of a security offered or
sold under the Plan, and are entitled to the protec-
tions of section 1125(e) of the Bankruptcy Code and
all other applicable protections and rights provided in
the Plan and this Confirmation Order.

i. Notice. As evidenced by the Solicitation Affi-
davit, the Certificate of Publication, and the Solicita-
tion Declaration, all parties required to be given no-
tice of the Confirmation Hearing (including the dead-
line for filing and serving objections to confirmation of
the Plan) have been given due, proper, adequate,
timely, and sufficient notice of the Confirmation Hear-
ing in accordance with the Disclosure Statement Or-
der and in compliance with the Bankruptcy Code, the
Bankruptcy Rules, the Bankruptcy Local Rules, and
all other applicable non-bankruptcy rules, laws, and
regulations and such parties had an opportunity to
appear and be heard with respect thereto. No other or
further notice is required with respect thereto.

j.  Voting Record Date. The Solicitation Materi-
als and the Plan were distributed to holders in the
Voting Classes that held a Claim or Interest as of
March 20, 2023 (the “Voting Record Date”). The es-
tablishment and notice of the Voting Record Date
were reasonable and sufficient.

k. Tabulation. As described in the Solicitation
Declaration, the holders of Claims in Class 3 (FLFO
Claims), Class 4 (FLSO Claims), and Class 6A (Ongo-
ing General Unsecured Claims) are Impaired under
the Plan and have voted to accept the Plan in the num-
bers and amounts required by section 1126 of the
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Bankruptcy Code. All procedures used to tabulate the
Ballots were fair, reasonable, and conducted in ac-
cordance with the applicable provisions of the Bank-
ruptcy Code, the Bankruptcy Rules, the Bankruptcy
Local Rules, the Procedures for Complex Chapter 11
Cases in the Southern District of Texas (effective as of
January 1, 2023), the Disclosure Statement Order,
and all other applicable non-bankruptcy rules, laws,
and regulations. Pursuant to the Disclosure State-
ment Order, the other Classes of Claims against and
Interests in the Debtors are either deemed to reject or
presumed to accept the Plan.

1. Bankruptcy Rule 3016. In accordance with
Bankruptcy Rule 3016(a), the Plan is dated and iden-
tifies the Debtors as proponents of the Plan. The Debt-
ors appropriately filed the Disclosure Statement and
the Plan with this Court, thereby satisfying Bank-
ruptcy Rule 3016(b). The discharge, release, injunc-
tion, and exculpation provisions of the Plan are set
forth in bold and with specific and conspicuous lan-
guage, thereby complying with Bankruptcy Rule
3016(c).

m. Cram Down Requirements. With respect to
those classes that rejected or are deemed to reject the
Plan, the requirements of section 1129(b) of the Bank-
ruptcy Code have been satisfied and the Plan may be
confirmed pursuant to section 1129(b)(1) of the Bank-
ruptcy Code. The Plan does not unfairly discriminate
between similarly situated Classes of Claims or Inter-
ests that rejected or are deemed to reject the Plan.
Furthermore, the Plan is fair and equitable with re-
spect to the Classes of Claims or Interests that re-
jected or are deemed to reject the Plan, as the Plan
provides that no holder of any Claim or Interest that
is junior to the Claims or Interests of such Classes will
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receive or retain any property under the Plan on ac-
count of such junior Claim or Interests.

n. Prepetition ABL Obligations. Dawn Interme-
diate, Serta Simmons Bedding, certain of the other
Debtors (collectively, with the guarantors of the Prep-
etition ABL Facility, the “Prepetition ABL Obli-
gors”), and the Prepetition ABL Agent, and the Prep-
etition ABL Lenders are party to the Prepetition ABL
Agreement (collectively, with the Loan Documents (as
defined in therein) and the Prepetition ABL Payoff
Letter (as defined in the DIP Order), the “Prepeti-
tion ABL Documents” and the revolving facility
thereunder, the “Prepetition ABL Facility”). Pur-
suant to the Prepetition ABL Documents, the Prepe-
tition ABL Lenders provided revolving credit, certain
banking products and other financial accommodations
to, and issued letters of credit for the account of, the
Prepetition ABL Obligors. Under the Prepetition ABL
Agreement, the Prepetition ABL Lenders provided the
Prepetition ABL Obligors with, among other things,
up to $200,000,000 in Revolving Commitments (as de-
fined in the Prepetition ABL Agreement), including a
$40,000,000 Letter of Credit Sublimit (as defined in
the Prepetition ABL Agreement). As of the Petition
Date, there were (i) no outstanding revolving loans,
(i1) $28 million in existing letters of credit, and (iii)
other outstanding obligations under the Prepetition
ABL Documents, including, without limitation, reim-
bursement obligations (contingent or otherwise) in re-
spect of letters of credit, any fees, expenses and dis-
bursements (including, without limitation, attorneys’
fees, accountants’ fees, auditor fees, appraisers’ fees
and financial advisors’ fees, and related expenses and
disbursements), treasury, cash management, bank
product and derivative obligations, indemnification
obligations, guarantee obligations, and other charges,
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amounts and costs of whatever nature owing, whether
or not contingent, whenever arising, accrued, due, ow-
ing or chargeable in respect of any of the Prepetition
ABL Obligors’ obligations pursuant to, or secured by,
the Prepetition ABL Documents, in each case payable
pursuant to the terms and conditions of the Prepeti-
tion ABL Agreement (collectively, the “Prepetition
ABL Obligations”). The Prepetition ABL Obliga-
tions are secured by (a) first priority security interests
in and liens on the ABL Priority Collateral (as defined
in the ABL Intercreditor Agreement) and (b) second
priority security interests in and liens on the Term
Loan Priority Collateral (as defined in the ABL Inter-
creditor Agreement) (the ABL Priority Collateral and
the Term Loan Priority Collateral together, the
“Prepetition Collateral” and the liens and security
interests in clauses (a) and (b), the “Prepetition ABL
Liens”).

o. PTL Obligations. Dawn Intermediate, Serta
Simmons Bedding, and certain of the other Debtors as
borrowers (together with the guarantors of the PTL
Facility, collectively, the “PTL Obligors”), the PTL
Agent, and the PTL Lenders are party to the PTL
Credit Agreement (collectively, with the Loan Docu-
ments (as defined therein) the “PTL Documents”
and the term loan facility thereunder, the “PTL Fa-
cility”). As of the Petition Date, the PTL Obligors
were obligated under the PTL Documents to the PTL
Lenders in the aggregate outstanding principal
amount of not less than $1.027 billion, on account of
Term Loans (as defined in the PTL Credit Agreement)
plus all accrued, accruing, and unpaid interest with
respect thereto and any additional fees, costs, premi-
ums, expenses, charges and other obligations of what-
ever nature owing, whether or not contingent, when-
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ever arising, accrued, due, owing or chargeable in re-
spect of any of the PTL Obligors’ obligations pursuant
to, or secured by, the PTL Documents, in each case
constituting “Obligations” (as defined in the PTL
Credit Agreement) and due and payable pursuant to
the terms and conditions of the PTL Credit Agreement
(the “PTL Obligations”). The PTL Obligations are
secured by (a) first priority security interests in and
liens on the Term Loan Priority Collateral, and (b)
second priority security interests in and liens on the
ABL Priority Collateral (the liens and security inter-
est in clauses (a) and (b), the “PTL Liens”).

p. Non-PTL Obligations. Dawn Intermediate,
Serta Simmons Bedding, and certain of the other
Debtors as borrowers (together with the guarantors,
collectively, the “Non-PTL Obligors”), the Non-PTL
Agent (together with the PTL Agent, the “Prepeti-
tion Term Loan Agents” and, together with the
Prepetition ABL Agent, collectively, the “Prepetition
Agents”), and the Non-PTL Lenders (together with
the PTL Lenders, the “Prepetition Term Loan
Lenders” and, together with the Prepetition ABL
Lenders, collectively, the “Prepetition Secured
Creditors”) are party to the Non-PTL Term Loan
Agreement (collectively with the Loan Documents (as
defined therein), the “Non-PTL Documents” and the
term loan facility thereunder, the “Non-PTL Facil-
ity” and together with the Prepetition ABL Facility
and the PTL Facility, the “Prepetition Loan Facili-
ties” and, the obligations under the Non-PTL Docu-
ments, the “Non-PTL Obligations” and, together
with the PTL Obligations, collectively, the “Prepeti-
tion Term Loan Obligations” and, together with
the Prepetition ABL Obligations, collectively, the
“Prepetition Secured Obligations”). The Non-PTL
Obligations are secured by (a) first priority security
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interests in and liens on the Term Loan Priority Col-
lateral, and (b) second priority security interests in
and liens on the ABL Priority Collateral (the liens and
security interest in clauses (a) and (b), the “Non-PTL
Liens” and, together with the PTL Liens, the “Prep-
etition Term Loan Liens” and, together with the
Prepetition ABL Liens, collectively, the “Prepetition
Liens”), subject in all respects to the Intercreditor
Agreements.

q. Intercreditor Agreements. Pursuant to the
ABL Intercreditor Agreement, the Prepetition Agents
have agreed, among other things and as more specifi-
cally set forth therein, on the respective rights, inter-
ests, obligations, priority, and positions of the Prepe-
tition Secured Creditors with respect to the Prepeti-
tion Collateral.

r. Pursuant to the First Lien Intercreditor
Agreement, the Prepetition Term Loan Agents have
agreed, among other things and as more specifically
set forth therein, on the respective rights, interests,
obligations, priority and positions of the Prepetition
Term Loan Creditors with respect to the Prepetition
Collateral. The Intercreditor Agreements are “subor-
dination agreements” within the meaning of section
510(a) of the Bankruptcy Code. The DIP Credit Agree-
ment constitutes a “Refinancing” (as such term is de-
fined in the applicable Intercreditor Agreement). As a
result thereof, the DIP Lenders’ interests in the Prep-
etition Collateral and DIP Collateral (as defined in the
DIP Order) shall be the same as the Prepetition ABL
Agent’s prior to such Refinancing and shall be gov-
erned by the Intercreditor Agreements unless other-
wise expressly provided by the DIP Order. The Inter-
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creditor Agreements are, in each case, binding and en-
forceable against the Prepetition Secured Creditors in
accordance with their terms.

s. Prepetition Secured Obligations. The Prepeti-
tion ABL Obligations and the PTL Obligations owing
to the Prepetition ABL Lenders and the PTL Lenders,
respectively, constitute legal, valid, and binding obli-
gations of the Debtors and their applicable affiliates,
enforceable against them in accordance with their re-
spective terms (other than in respect of the stay of en-
forcement arising from section 362 of the Bankruptcy
Code), and no portion of the Prepetition ABL Obliga-
tions and the PTL Obligations owing to the Prepeti-
tion ABL Lenders and the PTL Lenders, respectively,
is subject to avoidance, recharacterization, reduction,
set-off, offset, counterclaim, cross-claim, recoupment,
defenses, disallowance, impairment, recovery, subor-
dination, or any other challenges pursuant to the
Bankruptcy Code or applicable non-bankruptcy law or
regulation.

t. Prepetition Liens. The Prepetition Liens
granted to the Prepetition Secured Creditors consti-
tute legal, valid, binding, enforceable (other than in
respect of the stay of enforcement arising from section
362 of the Bankruptcy Code), and perfected security
interests in and liens on the Prepetition Collateral,
were granted to, or for the benefit of, the applicable
Prepetition Secured Creditors for fair consideration
and reasonably equivalent value, and are not subject
to defense, counterclaim, recharacterization, subordi-
nation, avoidance, or recovery pursuant to the Bank-
ruptcy Code or applicable non-bankruptcy law or reg-
ulation by any person or entity. , the Judgment

u. 2020 Transaction. As determined by entry of
the Summary Judgment Order and the Memorandum
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Opinion, and as supported by the evidence at the Con-
firmation Hearing in support of Confirmation of the
Plan, the 2020 Transaction complied with the terms
of the Non-PTL Term Loan Agreement, the 2020
Transaction did not breach the Non-PTL Term Loan
Agreement, and there was no evidence of bad faith or
improper motive on behalf of the Debtors or the PTL
Lenders in entering into the transaction. The Debtors,
through their advisors, solicited and received multiple
offers from a majority of their existing lenders, and
negotiated multiple offers with those lenders to
achieve the greatest economic benefit for the Debtors.
The 2020 Transaction was negotiated in good faith
and at arm’s length by and among the Debtors and the
PTL Lenders, and was the result of a highly competi-
tive process amongst sophisticated financial actors.
The 2020 Transaction was fair, equitable, and reason-
able, and the Debtors and PTL Lenders each acted in
good faith. The obligations arising pursuant to the
2020 Transaction, including obligations under the
PTL Credit Agreement, each of the Loan Documents
(as defined in the PTL Credit Agreement), and First
Lien Intercreditor Agreement, constitute legal, valid,
and binding obligations of the Debtors and their ap-
plicable affiliates, enforceable against them in accord-
ance with their respective terms.

v. [sic]

w. Executory Contracts and Unexpired Leases.
The Debtors have exercised reasonable business judg-
ment in determining whether to assume or reject ex-
ecutory contracts and unexpired leases pursuant to
Article VIII of the Plan. Each assumption of an exec-
utory contract or unexpired lease pursuant to Article
VIII of the Plan shall be legal, valid, and binding upon
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the Debtors or Reorganized Debtors and their succes-
sors and assigns and all non-Debtor parties and their
successors and assigns to such executory contract or
unexpired lease. Moreover, the Debtors have cured, or
provided adequate assurance that the Debtors or Re-
organized Debtors or their successors and assigns, as
applicable, will cure, defaults (if any) under or relat-
ing to each of the executory contracts and unexpired
leases that are being assumed by the Debtors pursu-
ant to the Plan.

x. Plan Supplement. The documents contained
in the Plan Supplement comply and are consistent
with the Bankruptcy Code and the terms of the Plan,
and the filing and notice of such documents were good
and proper and in accordance with the Bankruptcy
Code, the Bankruptcy Rules, the Bankruptcy Local
Rules, the Disclosure Statement Order, and the facts
and circumstances of these chapter 11 cases. All doc-
uments included in the Plan Supplement are integral
to, part of, and incorporated by reference into the
Plan. Subject to the terms of the Plan and the Restruc-
turing Support Agreement, the Debtors, with the con-
sent of the Requisite Consenting Creditors, reserve
the right to alter, amend, update, or modify the Plan
Supplement at any time before the Effective Date.

y. Best Interest of Creditors. The liquidation
analysis provided in the Disclosure Statement as Ex-
hibit E, and the other evidence presented, proffered,
or adduced at the Confirmation Hearing, including
the Talarico Declaration, (i) are persuasive and credi-
ble, (ii) have not been controverted by any evidence,
and (iii) establish that each holder of an Impaired
Claim or Interest either has accepted the Plan or will
receive or retain under the Plan, on account of such
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Claim or Interest, property of a value, as of the Effec-
tive Date, that is not less than the amount that such
holder would receive or retain if the Debtors were lig-
uidated under chapter 7 of the Bankruptcy Code on
such date.

z. Value. Based on valuation analysis set forth
in Exhibit F to the Disclosure Statement, and the tes-
timony presented, proffered, or adduced at the Confir-
mation Hearing, including the Shah Declaration,
which this Court has determined to be credible, per-
suasive, and based on appropriate assumptions and
valid analysis and methodology, this Court finds that
the valuation implied by the Restructuring, a range
for which is set forth in the Disclosure Statement, is a
reasonable and appropriate measure of the Reor-
ganized Debtors’ enterprise value given the facts and
circumstances of these chapter 11 cases.

aa. Feasibility. The financial projections provided
in the Disclosure Statement as Exhibit H, and the
other evidence presented, proffered, or adduced at the
Confirmation Hearing, including the Linker Declara-
tion, (i) are persuasive and credible, (ii) have not been
controverted by any evidence, and (iii) establish that
confirmation of the Plan is not likely to be followed by
liquidation or the need for further financial reorgani-
zation.

bb. Directors, Officers, and Insiders. The officers,
directors, and managers of the Debtors shall be re-
lieved of any and all duties with respect to the Debtors
as of the Effective Date of the Plan. The identities and
affiliations of the persons proposed to serve as the in-
itial managers and officers of the Reorganized Debtors
after the Effective Date have been fully disclosed to
the extent such information is available, and the ap-
pointment to, or continuance in, such offices of such
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persons is consistent with the interests of holders of
Claims against and Interests in the Debtors and with
public policy.

cc. Release, Exculpation, and Injunction Provi-
sions. The injunction, release, and exculpation provi-
sions contained in the Plan for the benefit of the Re-
leased Parties and Exculpated Parties, as applicable,
are essential components of the Plan. The releases of
non-Debtors contained in the Plan are consensual in
that all Releasing Parties were given due and ade-
quate notice thereof and sufficient opportunity and in-
struction to elect to opt out of such releases. Good and
valid justifications have been demonstrated in sup-
port of the releases granted by the Debtors and their
Estates and the Reorganized Debtors (the “Debtor
Releases”), and the Debtors have satisfied the busi-
ness judgment standard with respect to the Debtor
Releases. The Debtor Releases represent a valid exer-
cise of the Debtors’ business judgment. Accordingly,
as has been established based upon the record in these
chapter 11 cases, the Supporting Declarations, and
the evidence presented in connection with the Confir-
mation Hearing, the release provisions contained in
Article X of the Plan (i) were an integral part of the
Requisite Consenting Creditors’ agreement to support
the Plan and their entry into the Restructuring Sup-
port Agreement, as reflected in the Restructuring
Support Agreement, and are essential to the formula-
tion and implementation of the Plan, as required by
section 1123 of the Bankruptcy Code, (ii) are con-
sistent with and permissible under applicable law,
(i1i) were given in exchange for good and valuable con-
sideration provided by the Released Parties, (iv) are
in the best interests of the Debtors, their Estates,
holders of Claims and Interests, and all other parties
in interest, (v) were negotiated in good faith and at
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arm’s length, (vi) confer substantial benefits on the
Debtors’ estate and their creditors, and (vii) are fair,
equitable, and reasonable, and failure to implement
the Debtor Releases, injunctions and exculpation pro-
visions set forth in the Plan and approved in this Con-
firmation Order would seriously impair and jeopard-
ize the Debtors’ ability to confirm and implement the
Plan, and the compromises and settlements provided
therein.

dd. The process described in the Solicitation Dec-
laration and the Solicitation Affidavit that the Debt-
ors and Epiq followed to identify the relevant parties
on which to serve the applicable Ballot or notice con-
taining an opportunity to opt out of the releases (each,
a “Release Opt-Out Form”) and to distribute the Re-
lease Opt-Out Forms (i) is consistent with the indus-
try standard, and (ii) was reasonably calculated to en-
sure that each holder of Claims or Interests in each
Class was informed of its ability to opt out of the re-
leases and the consequences for failing to timely do so.
For the avoidance of doubt, any party that validly
elected in the Release Opt-Out Form or in the Ballot
to opt out of the releases prior to any deadline to sub-
mit a Ballot, whether under any original or extended
deadline, shall be neither a Released Party nor a Re-
leasing Party under the Plan.

ee. The exculpation provisions contained in the
Plan are appropriately tailored to the circumstances
of these chapter 11 cases and are appropriate under
applicable law, including In re Highland Capital
Mgmt., L.P., 48 F. 4th 419 (5th Cir. 2022), because
they are supported by proper evidence, proposed in
good faith, formulated following extensive good faith,
arm’s-length negotiations with key constituents, and
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appropriately limited in scope. The Exculpated Par-
ties reasonably relied upon the exculpation provisions
as a material inducement to engage in postpetition ne-
gotiations with the Debtors and other key stakehold-
ers that culminated in the Plan, the Creditors’ Com-
mittee Global Settlement, and all other settlements
and compromises therein that maximize value for the
Debtors’ Estates. The record in these chapter 11 cases
supports the exculpation provisions are appropriately
tailored to protect the Exculpated Parties from unnec-
essary litigation, and contain appropriate carve outs
for actions determined by a Final Order to have con-
stituted actual fraud, willful misconduct, or gross neg-
ligence. For the avoidance of doubt, under Highland
Capital, independent directors not appointed by this
Court cannot receive a nonconsensual, third-party ex-
culpation, and to that end the U.S. Trustee’s Objection
(Docket No. 820) is sustained.

ff. The record in these chapter 11 cases further
supports that the Debtors’ independent managers
(Harvey Tepner and Joan Hilson) exhibited the high-
est standards of professionalism and due diligence in
the performance of their roles as independent direc-
tors and managers in these cases. Mr. Tepner and Ms.
Hilson (i) were integral to the restructuring, (ii) exer-
cised the highest level of prudent business judgment
after exhaustive diligence in their decision making;
(iii) owed duties only to the Debtors, the Debtors’ Es-
tates, and this Court in their roles as independent di-
rectors and managers; and (iv) satisfied such duties
fully, completely, professionally and admirably at all
times throughout these chapter 11 cases.

gg. The injunction provisions contained in the
Plan are essential to the Plan and are necessary to
implement the Plan and to preserve and enforce the
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discharge, release, and exculpation provisions of the
Plan. The injunction provisions are appropriately tai-
lored to achieve those purposes. Subject in all respects
to Article XI of the Plan, no entity or person may com-
mence or pursue a Claim or Cause of Action of any
kind against any Released Party or Exculpated Party
that arose or arises from, in whole or in part, a Claim
or Cause of Action subject to Section 7.3, Section 7.4,
or Section 7.5 of the Plan, without this Court (i) first
determining, after notice and a hearing, that such
Claim or Cause of Action represents a colorable Claim
for actual fraud, gross negligence, or willful miscon-
duct against such Released Party or Exculpated Party
and (ii) specifically authorizing such Entity or Person
to bring such Claim or Cause of Action against such
Released Party or Exculpated Party.

hh. The Indemnification Obligations contained in
the Plan and the New Term Loan Credit Facility
Agreement are essential to the Plan and are necessary
to implement the Plan. The Indemnification Obliga-
tions represent a valid exercise of the Debtors’ busi-
ness judgment. Accordingly, as has been established
based upon the record in these chapter 11 cases, the
Supporting Declarations, the evidence presented in
connection with the Confirmation Hearing, and for
the reasons set forth in the Memorandum Opinion,
the indemnification provisions contained in Section
8.5 of the Plan and Section 9.03 of the New Term Loan
Credit Facility Agreement (i) were an integral part of
the Requisite Consenting Creditors’ agreement to
support the Plan and their entry into the Restructur-
ing Support Agreement, as reflected in the Restruc-
turing Support Agreement, and are essential to the
formulation and implementation of the Plan, (ii) are
consistent with and permissible under applicable law,
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(iii) were given in exchange for good and valuable con-
sideration provided by the PTL Lenders, (iv) are in the
best interests of the Debtors, their Estates, holders of
Claims and Interests, and all other parties in interest,
(v) were negotiated in good faith and at arm’s length,
(vi) confer substantial benefits on the Debtors’ estate
and their creditors, (vii) are fair, equitable, and rea-
sonable, in part, because (x) this Court determined
that the 2020 Transaction is valid and the Debtors
have complied with the terms of the Non-PTL Term
Loan Agreement, including without limitation section
9.05(g) thereof and (y) the unrefuted testimony at the
Confirmation Hearing that the Debtors’ projections
are realistic and feasible with regard to the Restruc-
turing Transactions and the New Term Loan Credit
Facility Agreement, and (viii) pursuant to the Re-
structuring Support Agreement and the Creditors’
Committee Global Settlement, are part of an inte-
grated, non-severable, and global good faith compro-
mise and settlement of all Claims, Interests, and con-
troversies relating to the contractual and legal rights
of the PTL Lenders.

ii. Modifications to Plan. Pursuant to section
1127 of the Bankruptcy Code, the modifications to the
Plan made after solicitation of the Plan or in this Con-
firmation Order (including those modifications an-
nounced on the record of the Confirmation Hearing)
constitute technical or clarifying changes, changes
with respect to particular Claims by agreement with
holders of such Claims, or such modifications do not
materially and adversely affect or change the treat-
ment of any other Claim under the Plan. Notice of
these modifications was adequate and appropriate un-
der the facts and circumstances of these chapter 11
cases. In accordance with Bankruptcy Rule 3019,
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these modifications do not require additional disclo-
sure under section 1125 of the Bankruptcy Code or the
resolicitation of votes under section 1126 of the Bank-
ruptcy Code, and they do not require that holders of
Claims or Interests be afforded any further oppor-
tunity to change previously cast acceptances or rejec-
tions of the Plan. Accordingly, the Plan is properly be-
fore this Court, and all votes cast with respect to the
Plan prior to such modification shall be binding and
shall apply with respect to the Plan.

jj- Compromises and Settlements. The Plan is
deemed to constitute a motion under section

1123(b)(3) of the Bankruptcy Code and Bankruptcy
Rule 9019 with respect to all settlements provided for
therein, including those set forth in Section 5.1(a) and
(b), (collectively, the “Plan Settlements”). Entry of
this Confirmation Order constitutes this Court’s ap-
proval of the terms of the Plan Settlements provided
for under the Plan, consistent with this Court’s ruling
in the Memorandum Opinion. In accordance with sec-
tion 1123(b)(3)(A) of the Bankruptcy Code and Bank-
ruptcy Rule 9019, and in consideration for the distri-
butions, releases, and other benefits provided under
the Plan and with the support of the various creditors,
stakeholders, and other parties in interest, including
the Consenting Parties and the Global Settlement
Parties, the provisions of the Plan constitute a good
faith compromise and settlement of all Claims,
Causes of Action, disputes, and controversies re-
leased, settled, compromised, or otherwise resolved
pursuant to the Plan. In addition, the compromises
and Plan Settlements embodied in the Plan are inte-
gral to the Plan and preserve value by enabling the
Debtors to avoid extended, value-eroding litigation
that could delay the Debtors’ emergence from chapter
11. Entry of this Confirmation Order constitutes this
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Court’s approval of the Plan Settlements and compro-
mises, including the releases in connection with the
Plan Settlements, and a finding by this Court that the
Plan Settlements are fair, equitable, and reasonable
and in the best interests of the Debtors, their Estates,
and holders of Claims and Interests because, among
other things: (a) each of the Plan Settlements reflects
a reasonable balance between the possible success of
litigation with respect to each of the settled claims and
disputes, on the one hand, and the benefits of fully and
finally resolving such claims and disputes and allow-
ing the Debtors to expeditiously exit chapter 11, on
the other hand; (b) absent each of the Plan Settle-
ments, there is a likelihood of complex and protracted
litigation with the attendant expense, inconvenience,
delay and uncertainty that has a possibility to derail
the Debtors’ reorganization efforts and would jeopard-
ize the Debtors’ ability to confirm and implement the
Plan, and the compromises and settlements provided
therein; (c) each of the parties supporting each of the
Plan Settlements, including the Debtors, the Requi-
site Consenting Creditors, the Consenting Equity
Holders, and the Global Settlement Parties, are rep-
resented by counsel that is recognized as being knowl-
edgeable, competent, and experienced; (d) each of the
Plan Settlements is the product of arm’s-length bar-
gaining and good faith negotiations between sophisti-
cated parties; and (e) each of the Plan Settlements will
maximize the value of the Debtors’ Estates by preserv-
ing and protecting the ability of the Reorganized Debt-
ors to continue operating outside of bankruptcy pro-
tection and in the ordinary course of business, and is
essential to the successful implementation of the
Plan. Based on the foregoing, the Plan Settlements
satisfy the requirements of applicable Fifth Circuit
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law for approval of settlements and compromises pur-
suant to section 1123(b) of the Bankruptcy Code and
Bankruptcy Rule 9019, and the Plan Settlements are
hereby approved. Payments to the Consenting Equity
Holders under the Plan are being made on account of
new value provided by virtue of the settlements and
compromises agreed to under the Restructuring Sup-
port Agreement.

kk. The Creditors’ Committee Global Settlement
is the product of good faith arm’s-length negotiations
between the Debtors, the Requisite Consenting Cred-
itors, and the Creditors’ Committee. The Creditors’
Committee Global Settlement, as incorporated into
the Plan, resolves any and all claims and causes of ac-
tion raised by the Creditors’ Committee including all
disputes raised or asserted by the Creditors’ Commit-
tee in its letter dated April 4, 2023. The Creditors’
Committee supports the Plan and Plan Settlements in
accordance with the terms of the Creditors’ Commit-
tee Global Settlement.

1. Exit Capital Structure, Exit Facilities, and
New Debt. The evidentiary record demonstrates that

the exit capital structure contemplated by the Plan,
Plan Supplement, and the Restructuring Support
Agreement is reasonable and appropriate and suffi-
cient to fully perform all of the Debtors’ obligations
under the Plan, as well as all obligations of the Reor-
ganized Debtors under all assumed agreements. The
terms and structure of the New Term Loan and the
Exit ABL Facility (together, the “Exit Facilities”), as
currently contemplated by the Plan (and any commit-
ments, engagements, or similar arrangements with
respect to the provisions, arrangement or structuring
thereof), are fair and reasonable, reflect the Debtors’
exercise of prudent business judgment consistent with
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their fiduciary duties, are supported by reasonably
equivalent value and fair consideration, and are in the
best interests of the Debtors’ Estates and their credi-
tors.

mm. Good Faith. The Debtors have proposed the
Plan (and all documents necessary to effectuate the
Plan, including the Plan Supplement) in good faith
and not by any means forbidden by applicable law.
The Debtors’ good faith is evident from the facts and
record of these chapter 11 cases, the Solicitation Ma-
terials, the Supporting Declarations, the record of the
Confirmation Hearing, and other proceedings held be-
fore this Court in these chapter 11 cases. The Plan (in-
cluding all documents necessary to effectuate the
Plan, including the Plan Supplement) was negotiated
at arm’s length among the Consenting Parties, the
Global Settlement Parties, the Released Parties, the
Exculpated Parties and their respective advisors, each
as applicable. The Debtors, the Consenting Parties,
the Global Settlement Parties, the Released Parties,
and the Exculpated Parties have been and will be act-
ing in good faith if they proceed to: (i) consummate the
Plan and the agreements, settlements, transactions,
distributions, and other transfers contemplated
therein and in this Confirmation Order, including the
funding or deemed funding (in each case, to the extent
applicable) of (a) the New Term Loan pursuant to the
terms and conditions of the New Term Loan Credit
Facility Agreement and any other documentation
with respect thereto (the “New Term Loan Docu-
ments”) and (b) the Exit ABL Facility pursuant to the
terms and conditions of the Exit ABL Facility Credit
Agreement and any other documentation with respect
thereto (the “Exit ABL Facility Documents” and,
together with the New Term Loan Documents, the
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“Exit Facilities Documents”); and (ii) take any ac-

tions authorized by the Plan and this Confirmation
Order.

nn. Satisfaction of Confirmation Requirements.
The Plan satisfies the requirements for confirmation

by a preponderance of the evidence, which is the ap-
plicable evidentiary standard for Confirmation, as set
forth in section 1129 of the Bankruptcy Code.

0o. Likelihood of Satisfaction of Conditions Prec-
edent to Effective Date. Each of the conditions prece-
dent to the Effective Date, as set forth in Article IX of
the Plan, has been or is reasonably likely to be satis-
fied or waived in accordance with the Plan.

ORDER

ACCORDINGLY, IT IS HEREBY ORDERED,
ADJUDGED, DECREED, AND DETERMINED
THAT:

A. Confirmation of Plan

1. The Plan and each of its provisions is con-
firmed pursuant to section 1129 of the Bankruptcy
Code. The documents contained in or contemplated by
the Plan, including the Plan Supplement (collectively,
the “Plan Documents”), are hereby authorized and
approved. The terms of the Plan and the Plan Docu-
ments are incorporated herein by reference and are an
integral part of this Confirmation Order. The terms of
the Plan, the Plan Documents, all exhibits thereto,
and all other relevant and necessary documents shall
be effective and binding as of the Effective Date. Sub-
ject to the terms of the Plan and the DIP Documents,
the Debtors reserve the right to alter, amend, update,
or modify the Plan Documents prior to the Effective
Date, consistent with the Restructuring Support
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Agreement. The failure to specifically include or refer
to any particular article, section, or provision of the
Plan or the Plan Documents in this Confirmation Or-
der shall not diminish or impair the effectiveness or
enforceability of such article, section, or provision nor
constitute a waiver thereof, it being the intent of this
Court that the Plan is confirmed in its entirety and
incorporated herein by this reference.

B. Objections

2. Except as set forth herein, any objections (in-
cluding any reservations of rights contained therein)
to confirmation of the Plan, including but not limited
to, the Non-PTL Objection (Docket No. 824), the Cita-
del Objection (Docket No. 810), the LCM dJoinder
(Docket No. 825), and the Thierry Objection (Docket
No. 826), or other responses or reservations of rights
with respect thereto that have not been withdrawn or
resolved prior to entry of this Confirmation Order
shall be, and hereby are, overruled on the merits and
denied, consistent with this Court’s Memorandum
Opinion.

C. No Action

3. Pursuant to the appropriate provisions of any
applicable State’s general corporation or limited lia-
bility company laws, other applicable non-bankruptcy
law, and section 1142(b) of the Bankruptcy Code, (i)
no action of the respective directors, managers, mem-
bers, stockholders, or other equity holders of the Debt-
ors, as applicable, shall be required to authorize the
Debtors to enter into, execute, deliver, file, adopt,
amend, restate, consummate, or effectuate, as the
case may be, the Plan and any contract, instrument,
or other document to be executed, delivered, adopted,
or amended in connection with the implementation of
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the Plan, including any Plan Document, and (ii) to the
extent the Debtors determine any Person or Entity is
a necessary party to execute and deliver or join in the
execution or delivery of any instrument required to ef-
fect a transfer of property dealt with by the Plan, or
perform any other act in furtherance of the transac-
tions contemplated by the Plan (including entry into
the New Term Loan Facility Agreement) and this
Confirmation Order, and in furtherance of consumma-
tion of the Plan, and such Person or Entity is so in-
formed by the Debtors, then such Person or Entity is
directed to take such steps as necessary to comply
with the foregoing and section 1142(b) of the Bank-
ruptcy Code. For the avoidance of doubt, each lender
under the New Term Loan Credit Facility will be
deemed to be bound by the terms of the New Term
Loan Credit Facility Agreement regardless of whether
such lender is a signatory to the agreement, except
where such lender has in writing to the Debtors ex-
pressly and irrevocably disclaimed and abandoned
any right to any benefit thereunder.

D. Governmental Approvals Not Required

4. Except as otherwise set forth herein, this
Confirmation Order constitutes all approvals and con-
sents required, if any, by the laws, rules, or regula-
tions of any State or any other governmental author-
ity with respect to the implementation and consum-
mation of the Plan and the Plan Documents and any
other acts that may be necessary or appropriate for
the implementation or consummation of the Plan or
the Plan Documents to the fullest extent permitted by
law and nothing herein to the contrary shall diminish
the authority of section 1142 of the Bankruptcy Code.
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E. Implementation and Effectiveness of Plan

5. On or before the Effective Date, the Debtors
and the Reorganized Debtors, as applicable, and the
appropriate officers, representatives, and members of
the boards of managers or boards of directors thereof,
as applicable, shall be authorized to and may issue,
execute, deliver, file, or record such documents, secu-
rities, contracts, instruments, releases, and other
agreements, including the Plan Documents, and take
any other actions as may be necessary or appropriate
to effectuate, implement, and further evidence the
terms and conditions of the Plan, including the Re-
structuring Transactions and all other actions deline-
ated in Article V of the Plan or otherwise contem-
plated by the Plan, including the conversion, merger,
or dissolution of any Debtor, without the need for any
further approvals (including, without limitation, by
any stockholder, member, board of directors, or board
of managers), authorization, or consents, except for
those expressly required pursuant to the Plan. All ac-
tions contemplated by the Plan, including all actions
in connection with any Plan Document, are hereby ef-
fective and authorized to be taken on, prior to, or after
the Effective Date, as applicable, without further ap-
plication to, or order of this Court, or further action by
the respective officers, directors, managers, members,
or equity holders of the Debtors or Reorganized Debt-
ors.

F. Restructuring Transactions

6. On the Effective Date or as soon as reasonably
practicable thereafter, the Debtors or Reorganized
Debtors, as applicable, may take all actions consistent
with this Confirmation Order and the Plan as may be
necessary or appropriate to effect any transaction de-
scribed in, approved by, contemplated by, or necessary
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to effectuate the Restructuring Transactions and the
issuance of the New Common Interests under and in
connection with the Plan and the Plan Documents.

7. This Confirmation Order shall, and shall be
deemed to, pursuant to sections 363, 1123, 1142, 1145,
and 1146 of the Bankruptcy Code, authorize, among
other things, all actions as may be necessary or appro-
priate to effect any transaction described in, approved
by, contemplated by, or necessary to effectuate the
Plan, including the Restructuring Transactions, and,
to the extent such actions were taken before the Con-
firmation Date, such actions are ratified in all re-
spects, and, in each case, no further approvals, au-
thorization, or consents, except those expressly re-
quired pursuant to the Plan or this Confirmation Or-
der, or, to the extent applicable, the DIP Documents,
shall be required. All Consenting Parties, all Global
Settlement Parties, and any other parties necessary
to effectuate, to the full extent permitted under sec-
tion 1142 of the Bankruptcy Code, any transactions
approved by, contemplated by, or necessary to effectu-
ate the Plan, shall be deemed to consent to any such
transactions, subject to the terms of the Restructuring
Support Agreement.

G. Class 6B Trust

8. The Class 6B Trust Agreement, substantially
in the form filed in the Plan Supplement, is hereby
approved in all respects. The Class 6B Trust shall be
established and funded pursuant to, and in accord-
ance with, the terms of the Plan and the Class 6B
Trust Agreement. The Debtors, the Reorganized Debt-
ors, and any of their Affiliates (or anyone acting on
their behalf) shall not be responsible for any Class 6B
Trust Expenses and shall incur no liability in connec-
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tion with the Class 6B Trust (subject to any obliga-
tions of the Debtors or Reorganized Debtors, as appli-
cable, pursuant to the Plan or Class 6B Trust Agree-
ment). The appointment of UMB Bank, N.A. as Class
6B Trustee pursuant to the terms of the Class 6B
Trust Agreement is hereby approved.

H. Authorization and Issuance of Plan Securi-
ties

9. The Reorganized Debtors are authorized to is-
sue all Plan-related securities, including the New
Common Interests, in accordance with the terms of
the Plan; provided that nothing herein shall deem an-
ything that is not a security to be a security; provided
further that nothing herein or in the Plan Documents
shall deem the Class 6B Trust Interests to be securi-
ties. All New Common Interests shall be, upon issu-
ance, duly authorized, validly issued, fully paid and
non-assessable.

I. Securities Registration Exemption

10. The offer, issuance and distribution under the
Plan of the New Common Interests to holders of FLLSO
Claims and Non-PTL Claims will, in each case, be ex-
empt from registration under the Securities Act and
any other applicable securities laws pursuant to sec-
tion 1145 of the Bankruptcy Code.

11. The New Common Interests may be resold
without registration under the Securities Act or other
federal securities laws pursuant to the exemption pro-
vided by section 4(a)(1) of the Securities Act, subject
to: (i) the provisions of section 1145(b)(1) of the Bank-
ruptcy Code relating to the definition of an under-
writer in section 2(a)(11) of the Securities Act of 1933;
(i1) compliance with any rules and regulations of the
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Securities and Exchange Commission, if any, applica-
ble at the time of any future transfer of such securities
or instruments; and (iii) applicable regulatory ap-
proval.

12. The availability of the exemption under sec-
tion 1145 of the Bankruptcy Code or any other appli-
cable securities laws shall not be a condition to the oc-
currence of the Effective Date.

J. Authorization and Entry into Exit Facilities

13. The Reorganized Debtors are authorized to
enter into, execute, and deliver the Exit Facilities Doc-
uments on the terms consistent with the Plan (includ-
ing the consent rights thereunder).

14. On and after the Effective Date, the Exit Fa-
cilities Documents shall constitute legal, valid, and
binding obligations of the applicable Reorganized
Debtors and be enforceable in accordance with their
respective terms and such obligations shall not be en-
joined or subject to discharge, impairment, release,
avoidance, recharacterization, or subordination under
applicable law, the Plan or this Confirmation Order,
and the Reorganized Debtors, as applicable, shall be
authorized to incur the obligations under the Exit Fa-
cilities and use the proceeds of such debt, in each case,
in accordance with the terms of the Plan and the Exit
Facilities Documents without further notice to or or-
der of this Court, act or action under applicable law,
regulation, order, or rule, or the vote, consent, author-
ization, or approval of any Person or Entity. The terms
and conditions of the Exit Facilities Documents shall
bind the Reorganized Debtors and each other Entity
that enters into the Exit Facilities Documents.

15. This Confirmation Order approves the Exit
Facilities Documents (including the transactions and
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related agreements contemplated thereby, all actions
to be taken, undertakings to be made, and obligations
to be incurred, and fees, expenses, indemnities and
other amounts paid and/or obligated to be paid by the
Debtors or Reorganized Debtors, as applicable, in con-
nection therewith), any commitment letters, engage-
ment letters, fee letters, or similar arrangements in
connection with the structuring, arranging, negotia-
tion, or implementation of the Exit Facilities (includ-
ing the transactions contemplated thereby, all actions
to be taken, undertakings to be made, and obligations
and guarantees to be incurred, and fees, expenses, in-
demnities, and other amounts paid and/or obligated to
be paid in connection therewith (including any pay-
ments under any such commitment letter, engage-
ment letter, fee letter or similar agreement)), and, to
the extent not approved by this Court previously, each
Reorganized Debtor is authorized to, without further
notice to this Court, (1) execute and deliver those doc-
uments necessary or appropriate to obtain the Exit
Facilities, including the Exit Facilities Documents,
and incur and pay any fees, expenses, indemnities,
and other amounts paid and/or obligated to be paid in
connection therewith, and (ii) in connection with the
Exit Facilities, make any act or take any action under
applicable law, regulation, order or rule or vote, con-
sent, authorization, or approval of any Person or En-
tity, subject to such modifications as the applicable
Reorganized Debtor may deem to be necessary to en-
ter into the Exit Facilities Documents.

16. On the Effective Date, all of the claims, liens,
and security interests to be granted in accordance
with the terms of the Exit Facilities Documents, as
applicable (i) shall be legal, binding, and enforceable
liens on, and security interests in, the collateral
granted thereunder, in accordance with the terms of
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the Exit Facilities Documents, (i1) shall be deemed au-
tomatically attached and perfected on the Effective
Date, subject only to such liens and security interests
as may be permitted under the Exit Facilities Docu-
ments with the priorities established in respect
thereof under applicable non-bankruptcy law and any
intercreditor agreement entered into in connection
with the Exit Facilities Documents, and (iii) shall not
be subject to avoidance, recharacterization, or subor-
dination (including equitable subordination) for any
purposes whatsoever and shall not constitute prefer-
ential transfers, fraudulent conveyances, or other
voidable transfers under the Bankruptcy Code or ap-
plicable non-bankruptcy law. To the extent provided
in the Exit Facilities Documents, the New Term Loan
Agent, the Exit ABL Agent, or any agent, trustee, or
other representative of the relevant debtholders act-
ing in a similar capacity, as applicable, under the Exit
Facilities Documents, as applicable, are authorized,
but not required, to file with the appropriate authori-
ties mortgages, financing statements, and other docu-
ments and to take any other action in order to evi-
dence, validate, and perfect such liens or security in-
terests.

17. Following the Effective Date, the PTL Lend-
ers shall be indemnified by the Reorganized Debtors
with respect to all present and future actions, suits,
and proceedings against the PTL Lenders or their re-
spective Related Parties in connection with or related
to the Adversary Proceeding, the Prepetition Adver-
sary Actions, and/or any other claims, proceedings, ac-
tions, or causes of action in connection with or related
to the PTL Credit Agreement, the Exchange Agree-
ment, the Intercreditor Agreements, and/or the 2020
Transaction on the same terms and limitations as af-
forded under the PTL Credit Agreement and New
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Term Loan Credit Facility Agreement (including,
without limitation, section 9.03 thereof).

K. Distributions

18. The Debtors, the Reorganized Debtors, the
Class 6B Trust, and the Disbursing Agents, as appli-
cable, are authorized and directed to make all distri-
butions under the Plan pursuant to the terms of the
Plan and the Class 6B Trust Agreement and to pay,
as applicable, any fees and expenses approved by this
Confirmation Order, including by incorporation and
adoption of the Judgment, or any other order of this
Court.

19. Any presentment or surrender of a security or
the performance of any other act as a condition to par-
ticipation in distribution under the Plan from the
Debtors or Reorganized Debtors shall be taken not
later than one year after the date of the entry of this
Confirmation Order. Any entity that has not within
such time presented or surrendered such entity’s se-
curity or taken any such other action that the Plan
requires may not participate in distribution under the
Plan.

L. Executory Contracts and Unexpired Leases

20. Pursuant to Section 8.1 of the Plan, as of and
subject to the occurrence of the Effective Date (except
as otherwise provided herein or in the Plan) and the
payment of any applicable claim for Cure, all execu-
tory contracts and unexpired leases to which any of
the Debtors are parties, and which have not expired
by their own terms on or prior to the Confirmation
Date shall be deemed assumed by the applicable Re-
organized Debtor(s) except for any executory contract
or unexpired lease that: (a) with the reasonable con-
sent of the Requisite Consenting Creditors, previously
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has been assumed, assumed or assigned, or rejected
pursuant to a Final Order of this Court; (b) with the
reasonable consent of the Requisite Consenting Cred-
itors, is the subject of a separate (i) assumption mo-
tion filed by the Debtors or (ii) rejection motion filed
by the Debtors under section 365 of the Bankruptcy
Code before the Confirmation Date; (c) with the rea-
sonable consent of the Requisite Consenting Credi-
tors, is specifically designated as a contract or lease to
be rejected on the Schedule of Rejected Contracts; or
(d) is the subject of a pending Cure Dispute.

21. Each executory contract and unexpired lease
assumed or assumed and assigned pursuant to the
Plan shall vest in and be fully enforceable by the ap-
plicable Reorganized Debtor or assignee in accordance
with its terms, except as modified by the provisions of
the Plan, any order of this Court authorizing and
providing for its assumption or assumption and as-
signment, or applicable law.

22. To the extent any provision in any executory
contract or unexpired lease assumed pursuant to the
Plan restricts or prevents, or purports to restrict or
prevent, or is breached or deemed breached by, the as-
sumption of such executory contract or unexpired
lease (including any “change of control” provision),
then such provision shall be deemed to be modified
such that the transactions contemplated by the Plan
shall not entitle the non-Debtor party thereto to ter-
minate such executory contract or unexpired lease or
to exercise any other default-related rights with re-
spect thereto.

23. If a counterparty to any executory contract or
unexpired lease that the Debtors or Reorganized
Debtors, as applicable, intend to assume or assume
and assign is not listed on a Cure Notice, the proposed
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Cure amount for such executory contract or unexpired
lease is deemed to be zero dollars ($0).

24. If there is a Cure Dispute pertaining to as-
sumption or assumption and assignment of an execu-
tory contract or unexpired lease, such dispute shall be
heard by this Court prior to such assumption or as-
sumption and assignment, as applicable, being effec-
tive; provided that, on the Effective Date or as soon as
reasonable practicable thereafter, or on such other
terms as the parties to such executory contract or un-
expired lease may otherwise agree, the Debtors or the
Reorganized Debtors, as applicable (with the reason-
able consent of the Requisite Consenting Creditors),
may settle any dispute regarding the Cure amount or
the nature thereof without any further notice to any
party, other than the Class 6B Trust, or any action,
order, or approval of this Court.

25. Any counterparty to an executory contract or
unexpired lease that fails to object timely to the notice
of the proposed assumption or assumption and assign-
ment, as applicable, of such executory contract or un-
expired lease or the relevant Cure amount within fif-
teen (15) days of the service of the applicable Cure No-
tice, (1) shall be deemed to have assented to (A) such
Cure amount and the nature thereof, (B) assumption
or assumption and assignment, as applicable, of the
applicable executory contract or unexpired lease not-
withstanding any provision thereof that purports to
(1) prohibit, restrict, or condition the transfer or as-
signment of such contract or lease, or (2) terminate or
permit the termination of a contract or lease as a re-
sult of any direct or indirect transfer or assignment of
the rights of the Debtors under such contract or lease
or a change, if any, in the ownership or control to the
extent contemplated by the Plan, and shall forever be
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barred and enjoined from asserting such objection
against the Debtors or terminating or modifying such
contract or lease on account of transactions contem-
plated by the Plan, and (ii) shall be forever barred, es-
topped, and enjoined from challenging the validity of
such assumption or assumption and assignment, as
applicable, or the Allowed amount of such Cure
amount thereafter.

26. Upon an agreement between the Debtors and
the counterparty to the relevant executory contract or
unexpired lease, any Cure Dispute or any other unre-
solved objection regarding the assumption of such ex-
ecutory contract or unexpired lease may be adjourned
to a hearing after the Confirmation Hearing.

27. Ifthere is a Cure Dispute or a dispute regard-
ing whether a contract or lease is or was executory or
unexpired at the time of assumption or rejection un-
der the Plan, the Debtors or Reorganized Debtors, as
applicable, shall have sixty (60) days following entry
of a Final Order resolving such Cure Dispute to alter
their treatment of such contract or lease by filing a
notice indicating such altered treatment.

M. 6A Trade Agreements

28. Except as otherwise provided in the Plan, to
receive treatment and a distribution under Class 6A,
each holder of an Ongoing General Unsecured Claim
(Class 6A) must execute a 6A Trade Agreement, ex-
cept as expressly provided below, and deliver a copy of
the fully executed 6A Trade Agreement to Epiq Cor-
porate Restructuring, LLC by e-mail at SertaSim-
mons6ATA@epiqglobal.com by no later than the Effec-
tive Date (or such later date as agreed to by the Debt-
ors). If a holder of an Ongoing General Unsecured
Claim (Class 6A) fails to execute and deliver a 6A



141a

Trade Agreement in accordance with the foregoing
sentence, unless otherwise expressly agreed in writ-
ing by the Debtors or the Reorganized Debtors in their
sole discretion, such holder will receive the treatment
provided to such claims under Class 6B.

29. Notwithstanding anything to the contrary in
this Confirmation Order or the Plan, any counter-
party to (i) an executory contract or unexpired lease
assumed pursuant to Article VIII of the Plan or (ii) an
existing CV Trade Agreement (provided that such CV
Trade Agreement is in effect as of the Effective Date)
shall not be required to execute a 6A Trade Agreement
in order to receive treatment under Class 6A.

N. Compromises and Settlements

30. The Plan is a good faith compromise and set-
tlement of all Claims, Interests, and controversies re-
lating to the contractual and legal rights that a holder
of a Claim or Interest may have with respect to any
Allowed Claim or Interest, or any distribution to be
made on account of such Allowed Claim or Interest.

31. The entry of this Confirmation Order consti-
tutes this Court’s approval of the compromise or set-
tlement of all such Claims, Interests, and controver-
sies referenced in paragraph 30 above, as well as a
finding by this Court that such compromise or settle-
ment is in the best interests of the Debtors, their Es-
tates, and holders of Claims and Interests and is fair,
equitable, and reasonable. The compromises, settle-
ments, and releases described herein and in the Plan
are nonseverable from each other and from all other
terms of the Plan. In accordance with and subject to
the provisions of the Plan (including the consent
rights thereunder), pursuant to Bankruptcy Rule
9019, without any further notice to or action, order, or
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approval of this Court, after the Confirmation Date,
(i) the Reorganized Debtors or the Class 6B Trust, as
applicable and subject to the Class 6B Trust Agree-
ment, may compromise and settle any Claims against,
and Interests in, the Debtors and their Estates, and
(i1) the Reorganized Debtors or the Class 6B Trust, as
applicable and subject to the Class 6B Trust Agree-
ment, may compromise and settle Causes of Action
against other Persons or Entities.

32. Certain Claims and Causes of Action may ex-
ist between one or more of the Debtors and one or
more of their Affiliates, which Claims and Causes of
Action have been settled, and such settlement is re-
flected in the treatment of the Intercompany Claims
and the Claims against and Interests in each Debtor
entity. The Plan shall be deemed a motion to approve
the good faith compromise and settlement of such
Claims and Causes of Action pursuant to Bankruptcy
Rule 9019.

33. The provisions of the Plan Settlements consti-
tute a good faith compromise and settlement among
the Debtors and the Consenting Parties of all Claims,
Causes of Action, Interests, and controversies among
such parties, including all potential Claims, Causes of
Action, Interests, and controversies between the Debt-
ors and the Consenting Parties, and are in considera-
tion of the value provided to the Estates by the Con-
senting Parties pursuant to the Plan Settlements. The
Plan shall be deemed a motion to approve the Plan
Settlements as a good faith compromise and settle-
ment of all of the Claims, Interests, Causes of Action
and controversies described in the foregoing sentence
pursuant to sections 363 and 1123(b)(3) of the Bank-
ruptcy Code and Bankruptcy Rule 9019. Entry of this
Confirmation Order constitutes this Court’s approval
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of the Plan Settlements, as well as a finding by this
Court that the Plan Settlements are in the best inter-
ests of the Debtors, their Estates, and holders of
Claims and Interests and are fair, equitable, and rea-
sonable.

34. Creditors’ Committee Global Settlement. The
provisions of the Creditors’ Committee Global Settle-
ment constitute a good faith compromise and settle-
ment among the Debtors, the Consenting Parties, and
the Creditors’ Committee (collectively, the “Global
Settlement Parties”) of all Claims, Causes of Action,
Interests, and controversies among such parties, in-
cluding all potential Claims, Causes of Action, Inter-
ests, and controversies between the Global Settlement
Parties, and are in consideration of the value provided
to the Estates by the Global Settlement Parties pur-
suant to the Creditors’ Committee Global Settlement.
The Plan shall be deemed to be a motion to approve
the Creditors’ Committee Global Settlement as a good
faith compromise and settlement of all of the Claims,
Interests, Causes of Action and controversies de-
scribed in the foregoing sentence pursuant to sections
363 and 1123(b)(3) of the Bankruptcy Code and Bank-
ruptcy Rule 9019. Entry of this Confirmation Order
constitutes this Court’s approval of the Creditors’
Committee Global Settlement in all respects, as well
as a finding by this Court that the Creditors’ Commit-
tee Global Settlement is in the best interests of the
Debtors, their Estates, and Holders of Claims and In-
terests and is fair, equitable, and reasonable.

35. Solely with respect to the exculpation provi-
sions in the Plan, notwithstanding anything to the
contrary in the Plan or Plan Supplement, the Debtors,
the Global Settlement Parties, and the Consenting
Parties shall not incur liability for any Cause of Action
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or Claim related to any act or omission in connection
with, relating to, or arising out of, in whole or in part,
(1) the solicitation of acceptance or rejection of the
Plan in good faith and in compliance with the applica-
ble provisions of the Bankruptcy Code, or (2) the par-
ticipation, in good faith and in compliance with the
applicable provisions of the Bankruptcy Code, in the
offer, issuance, sale, or purchase of a security offered
or sold under the Plan. No entity or person may com-
mence or pursue a Claim or Cause of Action of any
kind against any Debtor, Global Settlement Party, or
Consenting Party that arose or arises from, in whole
or in part, a Claim or Cause of Action subject to this
paragraph 35 of this Confirmation Order, without this
Court (i) first determining, after notice and a hearing,
that such Claim or Cause of Action represents a color-
able Claim that is not otherwise inconsistent with the
terms and provisions of the Plan and this Confirma-
tion Order or the Restructuring Transactions imple-
mented by the Plan for actual fraud, gross negligence,
or willful misconduct against any such Debtor, Global
Settlement Party, or Consenting Party and such party
is not exculpated pursuant to this provision; and (ii)
specifically authorizing such Entity or Person to bring
such Claim or Cause of Action against such Debtor,
Global Settlement Party, or Consenting Party.

O. Conditions Precedent to Effective Date

36. The Plan shall not become effective unless
and until all conditions set forth in Section 9.1 of the
Plan have been satisfied or waived pursuant to Sec-
tion 9.3 of the Plan.
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P. Release, Exculpation, and Injunction Pro-
visions

37. As of the Effective Date, except for the rights
that remain in effect from and after the Effective Date
to enforce the Plan or any Plan Document, all injunc-
tion, release, discharge, and exculpation provisions
embodied in the Plan, including those contained in Ar-
ticle X, are hereby approved and shall be effective and
binding on all Persons and Entities, to the extent pro-
vided in the Plan, without further order or action by
this Court. For the avoidance of doubt, any holder of a
Claim that abstained from voting to accept or reject
the Plan but timely opted out of the releases set forth
in the Plan shall not be a “Releasing Party” under the
Plan. Notwithstanding the language of the following
specified provisions of the Plan, nothing in Section
10.6(a) (Releases by Debtors), Section 10.6(b) (Re-
leases by Holders of Claims and Interests), or Section
10.7 (Exculpation) shall be construed to release any
Person from willful misconduct, intentional fraud, or
gross negligence as determined by a Final Order.

38. No party may assert a claim on any basis
against either of the Debtors’ independent managers
(Harvey Tepner or Joan Hilson) arising out of or re-
lated to their roles in these cases without first seeking
authority from this Court. Any such request shall be
made in writing with notice to all affected parties and
shall include a proposed complaint setting forth any
alleged claims and the detailed factual basis in sup-
port of such claims. Further, any such request shall
include a proposed attorney fee reserve, subject to
court modification, that will be deposited to the
Court’s registry to indemnify Mr. Tepner and Ms. Hil-
son against costs associated with the successful de-
fense of any claim that is allowed to proceed. The
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Court reserves jurisdiction to adjudicate any such
claims to the maximum extent provided by applicable
law.

Q. Dissolution of Official Committees

39. On the Effective Date, any official committees
appointed in these chapter 11 cases, including the
Creditors’ Committee, shall dissolve; provided that,
following the Effective Date, any such committees, in-
cluding the Creditors’ Committee, shall continue in
existence solely for the purposes of (i) filing and pros-
ecuting applications for allowance of Professional Fee
Claims, (ii) seeking removal of the committee as a
party in interest in any proceeding on appeal, and (iii)
any appeals of this Confirmation Order. Upon the dis-
solution of any official committees appointed in these
chapter 11 cases, including the Creditors’ Committee,
such committee members and their respective Profes-
sionals shall cease to have any duty, obligation, or role
arising from or related to these chapter 11 cases and
shall be released and discharged from all rights and
duties from or related to these chapter 11 cases; pro-
vided that, for the avoidance of doubt, any Claims or
Causes of Action asserted by the Creditors’ Commit-
tee, whether direct or derivative (including any
Claims seeking declaratory judgments) shall be with-
drawn with prejudice and/or vest in the Debtors’ Es-
tates, to be immediately fully and indefensibly re-
leased in accordance with Section 10.6 of the Plan.

R. Retention of Jurisdiction

40. Subject to Article XI of the Plan, pursuant to
sections 105(a) and 1142 of the Bankruptcy Code, this
Court shall retain exclusive jurisdiction with respect
to all matters arising from or related to these chapter
11 cases, the Plan, the Adversary Proceeding, and the
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implementation of this Confirmation Order, including
those matters set forth in Article XI of the Plan.

S. Statutory Fees

41. All fees due and payable pursuant to 28
U.S.C. § 1930(a) prior to the Effective Date shall be
paid by the Debtors in full in Cash on the Effective
Date. The Debtors shall file all monthly operating re-
ports through the Effective Date. On and after the Ef-
fective Date, the Reorganized Debtors or any Disburs-
ing Agent shall pay any and all such fees in full in
Cash when due and payable, and shall file with this
Court quarterly reports in a form reasonably accepta-
ble to the U.S. Trustee. Each Debtor shall remain ob-
ligated to pay quarterly fees to the U.S. Trustee until
the earliest of that particular Debtor’s case being
closed, dismissed, or converted to a case under chapter
7 of the Bankruptcy Code. Notwithstanding anything
to the contrary herein, the U.S. Trustee shall not be
required to file a Proof of Claim or any other request
for payment of quarterly fees.

T. Documents, Mortgages, and Instruments

42. Each federal, State, commonwealth, local, for-
eign, or other governmental agency is hereby author-
ized to accept any and all documents, mortgages, and
instruments necessary or appropriate to effectuate,
implement, or consummate the transactions, includ-
ing the Restructuring Transactions, contemplated by
the Plan and this Confirmation Order and directed
pursuant to section 1142 of the Bankruptcy Code to
take such steps with respect to the foregoing to imple-
ment the transactions necessary to consummate the
Plan.
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U. Exemption from Certain Transfer Taxes

43. Pursuant to section 1146 of the Bankruptcy
Code, (a) the issuance, transfer or exchange of any se-
curities, instruments or documents, (b) the creation,
filing or recording of any Lien, mortgage, deed of trust,
or other security interest, (c) the making, assignment,
filing or recording of any lease or sublease or the mak-
ing or delivery of any deed, bill of sale, assignment or
other instrument of transfer under, pursuant to, in
furtherance of, or in connection with the Plan, includ-
ing any deeds, bills of sale, or assignments executed
in connection with any of the transactions contem-
plated under the Plan or the reinvesting, transfer, or
sale of any real or personal property of the Debtors
pursuant to, in implementation of or as contemplated
in the Plan and Restructuring Transactions Exhibit
(whether to one or more of the Reorganized Debtors or
otherwise), (d) the grant of collateral under the New
Term Loan Credit Facility Agreement, (e) the issu-
ance, renewal, modification, or securing of indebted-
ness by such means, and the making, delivery or re-
cording of any deed or other instrument of transfer
under, in furtherance of, or in connection with, the
Plan, including, without limitation, this Confirmation
Order, and (f) the transfer of Class 6B Trust Assets to
the Class 6B Trust, shall constitute a “transfer under
a plan” within the purview of section 1146 of the
Bankruptcy Code and shall not be subject to or taxed
under any law imposing any document recording tax,
stamp tax, conveyance fee, or other similar tax, mort-
gage tax, real estate transfer tax, mortgage recording
tax, Uniform Commercial Code filing or recording fee,
regulatory filing or recording fee, sales tax, use tax, or
other similar tax or governmental assessment. Con-
sistent with the foregoing, each recorder of deeds or
similar official for any county, city, or governmental
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unit in which any instrument hereunder is to be rec-
orded shall, pursuant to this Confirmation Order, be
ordered and directed to accept such instrument with-
out requiring the payment of any filing fees, documen-
tary stamp tax, deed stamps, stamp tax, transfer tax,
intangible tax, or similar tax.

V. Reversal/Stay/Modification/Vacatur of Or-
der

44. Except as otherwise provided in this Confir-
mation Order, if any or all of the provisions of this
Confirmation Order are hereafter reversed, modified,
vacated, or stayed by subsequent order of this Court,
or any other court, such reversal, stay, modification,
or vacatur shall not affect the validity or enforceabil-
ity of any act, obligation, indebtedness, liability, pri-
ority, or Lien incurred or undertaken by the Debtors,
the Reorganized Debtors, the Creditors’ Committee,
the Class 6B Trust, or any other Person or Entity au-
thorized or required to take action to implement the
Plan, as applicable, prior to the effective date of such
reversal, stay, modification, or vacatur. Notwith-
standing any such reversal, stay, modification, or va-
catur of this Confirmation Order, any such act or ob-
ligation incurred or undertaken pursuant to, or in re-
liance on, this Confirmation Order prior to the effec-
tive date of such reversal, stay, modification, or vaca-
tur shall be governed in all respects by the provisions
of this Confirmation Order, the Plan, the Plan Docu-
ments, or any amendments or modifications to the
foregoing.
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W. Provisions of Plan and Confirmation Order
Nonseverable and Mutually Dependent

45. The provisions of the Plan and this Confirma-
tion Order, including the findings of fact and conclu-
sions of law set forth herein, are nonseverable and
mutually dependent.

X. Headings

46. Headings utilized herein are for convenience
and reference only, and do not constitute a part of the
Plan or this Confirmation Order for any other pur-
pose.

Y. Governing Law

47. Except to the extent that the Bankruptcy
Code or other federal law is applicable or to the extent
that a Plan Document provides otherwise with respect
to such document, the rights, duties, and obligations
arising under the Plan shall be governed by, and con-
strued and enforced in accordance with, the internal
laws of the State of New York, without giving effect to
the principles of conflicts of laws thereof (other than
section 5-1401 and section 5-1402 of the New York
General Obligations Law). The rights, duties, and ob-
ligations arising under the Plan Documents shall be
governed by the applicable law set forth therein.

Z. Applicable Non-Bankruptcy Law

48. Pursuant to sections 1123(a) and 1142 of the
Bankruptcy Code, the provisions of this Confirmation
Order, the Plan, the Plan Documents, and any other
related documents or any amendments or modifica-
tions thereto, shall apply and be enforceable notwith-
standing any otherwise applicable non-bankruptcy
law.
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AA.Professional Fee Claims

49. Subject to Section 2.2 of the Plan, all Profes-
sionals seeking approval by the Bankruptcy Court of
Professional Fee Claims may file, on or before the date
that is forty-five (45) days after the Effective Date (un-
less extended by the Reorganized Debtors), their re-
spective applications for combined interim and final
allowances of compensation for services rendered and
reimbursement of expenses incurred.

BB. Notice of Entry of Confirmation Order and
Effective Date

50. In accordance with Bankruptcy Rules 2002
and 3020(c), as soon as reasonably practicable after
the Confirmation Date, the Debtors shall serve notice
of the entry of this Confirmation Order, substantially
in the form attached as Exhibit B hereto (the “Con-
firmation Notice”), on all parties who hold a Claim
or Interest in these cases, the U.S. Trustee, and any
other parties in interest. Such notice is hereby ap-
proved in all respects and shall be deemed good and
sufficient notice of entry of this Confirmation Order.

51. As soon as reasonably practicable after the
Effective Date, the Reorganized Debtors shall serve
notice of the occurrence of the Effective Date, substan-
tially in the form attached as Exhibit C hereto (the
“Consummation Notice”), on all parties who hold a
Claim or Interest in these cases, the U.S. Trustee, and
any other parties in interest. Such notice is hereby ap-
proved in all respects and shall be deemed good and
sufficient notice of occurrence of the Effective Date.
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CC. Final Order

52. This Confirmation Order is a final order and
the period in which an appeal must be filed shall com-
mence upon the entry hereof.

DD. Waiver of Stay

53. The requirements under Bankruptcy Rule
3020(e) that an order confirming a plan is stayed until
the expiration of 14 days after entry of the order are
hereby modified as follows: Unless otherwise stayed,
this Confirmation Order shall take effect seven (7)
days after entry hereof and shall not be stayed pursu-
ant to the Bankruptcy Code, Bankruptcy Rules
3020(e), 6004(h), 6006(d), or 7062 or otherwise.

EE. Inconsistency

54. The provisions of the Plan and of this Confir-
mation Order shall be construed in a manner con-
sistent with each other so as to effectuate the purposes
of each, however, if there is determined to be any in-
consistency between any provision of the Plan and any
provision of this Confirmation Order that cannot be so
reconciled, then, solely to the extent of such incon-
sistency, the provisions of this Confirmation Order
shall govern, and any such provisions of this Confir-
mation Order shall be deemed a modification of the
Plan.

FF. Valid and Binding

55. All documents necessary to implement the
Plan and all other relevant and necessary documents
have been negotiated in good faith and at arm’s length
and shall, upon completion of documentation and ex-
ecution, be valid, binding, and enforceable agree-
ments.
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GG. Term of Injunctions or Stays

56. Unless otherwise provided in the Plan or in
this Confirmation Order, all injunctions or stays aris-
ing under or entered during these chapter 11 cases
under section 105 or 362 of the Bankruptcy Code, or
otherwise, and in existence on the Confirmation Date,
shall remain in full force and effect until the later of
the Effective Date and the date indicated in the order
providing for such injunction or stay.

HH. Substantial Consummation

57. On the Effective Date, the Plan shall be
deemed to be substantially consummated under sec-
tions 1101(2) and 1127(b) of the Bankruptcy Code.

II. Closure of these Chapter 11 Cases

58. The Reorganized Debtors shall, in consulta-
tion with the Class 6B Trust, after the full administra-
tion of these chapter 11 cases, file with this Court all
documents required by Bankruptcy Rule 3022 and
any applicable order of this Court to close these chap-
ter 11 cases. As of the Effective Date, the Reorganized
Debtors, in consultation with the Class 6B Trust, may
submit separate orders to this Court under certifica-
tion of counsel closing certain individual chapter 11
cases and changing the caption of these chapter 11
cases accordingly. Matters concerning Claims may be
heard and adjudicated in a Debtor’s chapter 11 case
that remains open regardless of whether the applica-
ble Claim is against a Debtor in a chapter 11 case that
is closed.

JJ. Miscellaneous Provisions.

59. Epiq Services. The Debtors are hereby author-
ized to employ Epiq to implement the Restructuring,
including as a distribution and paying agent.
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60. Texas Comptroller. Nothing provided in the
Plan or this Confirmation Order shall impair any
valid statutory or common law setoff rights of the
Texas Comptroller of Public Accounts (the “Texas
Comptroller”), in accordance with section 553 of the
Bankruptcy Code. Further, nothing provided in the
Plan or this Confirmation Order shall preclude the
payment of interest at the statutory rate on the Texas
Comptroller’s Priority Tax Claim(s) or Administrative
Expense Claim(s) after the later of the due date of the
liabilities or the Effective Date in accordance with the
Bankruptcy Code. In connection with the foregoing,
any defenses, claims, counterclaims, affirmative de-
fenses, and other rights that exist under applicable
law in favor of the Debtors, Reorganized Debtors, or
the Texas Comptroller, as applicable, are preserved.

61. The following paragraphs 62 through 65 of
this Confirmation Order will govern the treatment of
the Texas Comptroller concerning the duties and re-
sponsibilities of the Debtors and the Reorganized
Debtors relating to all unclaimed property presumed
abandoned (the “T'exas Unclaimed Property”) un-
der Texas Property Code, Title 6, Chapters 72-76 and
other applicable Texas laws (the “Texas Unclaimed
Property Laws”).

62. Notwithstanding section 362 of the Bank-
ruptcy Code and/or any injunction contained in Sec-
tion 10.5 of the Plan, after the Effective Date, the
Texas Comptroller and its agents may commence an
audit of the Debtors in accordance with the Texas Un-
claimed Property Laws (the “Texas Unclaimed
Property Audit”). Upon completion of the Texas Un-
claimed Property Audit, the Texas Comptroller will
promptly inform the Debtors or the Reorganized Debt-
ors, as applicable, that such audit is complete and the
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results. The Debtors, the Reorganized Debtors, and
the Texas Comptroller shall retain and reserve, and
nothing in the Plan or this Confirmation Order shall
prejudice such party’s right to argue, all rights, de-
fenses, claims, counterclaims, and affirmative de-
fenses that exist under applicable law arising from or
relating to Texas Unclaimed Property, the Texas Un-
claimed Property Audit, and/or any action to recover
Texas Unclaimed Property, including but not limited
to arguments that Texas Unclaimed Property is or is
not property of the Debtors’ Estates that vests in the
Reorganized Debtors’ Estates, that alleged Texas Un-
claimed Property is held in trust for the State of
Texas, and that claims asserted against the Debtors
or the Reorganized Debtors are or are not unsecured
claims subject to discharge in these chapter 11 cases.

63. Upon agreement between the Debtors or the
Reorganized Debtors and the Texas Comptroller or a
final nonappealable determination by a court or other
tribunal with jurisdiction as to the amount of unre-
mitted Texas Unclaimed Property, if any, that is due
in connection with the Texas Unclaimed Property Au-
dit, the Debtors or the Reorganized Debtors shall turn
over such unremitted Texas Unclaimed Property and
all known information about absent owners of the
Texas Unclaimed Property to the Texas Comptroller.

64. The Texas Comptroller may amend any
timely filed Proofs of Claim in these chapter 11 cases
following the Effective Date (i) to reflect a pending au-
dit or the results of an audit that may be performed
with respect to alleged Texas Unclaimed Property, (ii)
following the filing of any property reports by the
Debtors or Reorganized Debtors in connection with
Texas Unclaimed Property, or (iii) to liquidate an
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unliquidated claim in connection with Texas Un-
claimed Property; provided that the foregoing does not
prejudice the Debtors’ or Reorganized Debtors’ rights
to object to such Proofs of Claim in accordance with
the Bankruptcy Code.

65. Nothing herein or in the Plan exempts the
Debtors from compliance from and after the Effective
Date with obligations pursuant to the Texas Un-
claimed Property Laws. The Texas Comptroller of
Public Accounts reserves all rights relating to any un-
claimed property presumed abandoned by the Reor-
ganized Debtors from and after the Effective Date
pursuant to the Texas Unclaimed Property Laws and
any defenses, claims, counterclaims, and affirmative
defenses that exist under applicable law in favor of the
Debtors, to contest any action of the Texas Comptrol-
ler to recover Texas Unclaimed Property are pre-
served.

66. Maricopa County. Notwithstanding anything
to the contrary contained in the Plan or Disclosure
Statement, any taxes due by any of the Debtors to the
Maricopa County Treasurer in the State of Arizona
(“MCT”) for the 2023 tax year shall be paid in the or-
dinary course. Any secured claims of MCT shall be en-
titled to interest to the extent provided under sections
506(b), 1129 and/or 511 of the Bankruptcy Code. Any
valid and perfected liens securing MCT’s claims shall
retain the same force and effect and priority pursuant
to state law until such claims are satisfied in full. In
connection with the foregoing, any defenses, claims,
counterclaims, affirmative defenses, and other rights
that exist under applicable law in favor of the Debtors,
Reorganized Debtors, or MCT, as applicable, are pre-
served.
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67. Texas Taxing Authorities. Notwithstanding
anything to the contrary contained in the Plan or Dis-
closure Statement, any secured ad valorem taxes due
by any of the Debtors to Cypress-Fairbanks Independ-
ent School District, Dallas County and Harris County
(each, a “Texas Taxing Authority”) for tax years
2022 and prior shall be paid on or before the Effective
Date, or when such claim is Allowed, subject to the
applicable time limitations, if any, under the Bank-
ruptcy Code. Any 2023 ad valorem taxes due by any of
the Debtors to any Texas Taxing Authority shall be
paid in the ordinary course. Any secured claims of
each Texas Taxing Authority shall be entitled to in-
terest to the extent provided under sections 506(b),
1129 and/or 511 of the Bankruptcy Code. Any valid
and perfected liens securing each Texas Taxing Au-
thority’s claims shall retain the same force and effect
and priority pursuant to state law until such claims
are satisfied in full. In connection with the foregoing,
any defenses, claims, counterclaims, affirmative de-
fenses, and other rights that exist under applicable
law in favor of the Debtors, Reorganized Debtors, or
each Texas Taxing Authority, as applicable, are pre-
served. Each Texas Taxing Authority may amend any
timely filed Proof of Claim to liquidate an unliqui-
dated claim; provided that the foregoing does not prej-
udice the Debtors’ or Reorganized Debtors’ rights to
object to such Proofs of Claim in accordance with the
Bankruptcy Code.

68. Mississippi Department of Revenue. Nothing
provided in the Plan or this Confirmation Order shall
impair any valid statutory or common law setoff
rights of the Mississippi Department of Revenue (the
“MDOR?”), in accordance with section 553 of the Bank-
ruptcy Code. Nothing provided in the Plan or Confir-
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mation Order shall be construed to preclude the pay-
ment of any administrative expense tax claims held
by the MDOR. The MDOR may amend any timely
filed Proof of Claim (a) to reflect a pending audit or an
audit that may be performed with respect to any pre-
or post-petition tax return, (b) following the filing of a
tax return, or (c) to liquidate an unliquidated claim.
Nothing in the Plan or this Confirmation Order shall
preclude the payment of interest on any valid Claim
of MDOR in accordance with the Bankruptcy Code. In
connection with the foregoing, any defenses, claims,
counterclaims, affirmative defenses, and other rights
that exist under applicable law in favor of the Debtors,
Reorganized Debtors, or the MDOR, as applicable, are
preserved.

69. Louisiana Department of Revenue. Notwith-
standing anything to the contrary in the Plan or this
Confirmation Order: (i) the Louisiana Department of
Revenue (“LDR”) shall not be deemed a Releasing
Party under the terms of the Plan irrespective of the
withdrawal of LDR’s objection to the Plan; (ii) LDR
shall not be required to file any request for any pay-
ment of Administrative Expense Claims for such ex-
penses to be Allowed expenses and paid in the ordi-
nary course of business; (iii) any postpetition tax re-
turns and taxes due to LDR by the Debtors or the
Debtors’ Estate shall be filed and paid in the ordinary
course of business when due pursuant to Louisiana
law, and all delinquent prepetition returns shall be
filed and paid as soon as practicable before any order
on a motion for final decree is entered by this Court;
(iv) any administrative tax expenses due to LDR shall
be paid with interest and penalties to the extent pro-
vided for in sections 503(b)(1)(B) and (C) and
1129(a)(9)(A) of the Bankruptcy Code at the rate re-
quired by section 511 of the Bankruptcy Code; (v) any
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Allowed Priority Tax Claims of LDR shall be paid with
interest to the extent provided for in section
1129(a)(9)(C) at the rate required by section 511 of the
Bankruptcy Code not later than the time required by
section 1129(a)(9)(C) of the Bankruptcy Code; (vi) pay-
ments received by LDR shall not be deemed paid on
any date other than the date of receipt by LDR and
such payments are not a settlement or compromise
pursuant to Bankruptcy Rule 9019; (vii) no payment
distribution due to LDR by the Debtors or the Debtors’
Estates shall be deemed unclaimed property of the Es-
tates and all distributions due to LDR shall remain
due until received by LDR; (viii) the valid statutory or
common law setoff rights and recoupment rights of
the LDR are fully preserved; and (ix) LDR may amend
any timely filed Proof of Claim (a) to reflect a pending
audit or an audit that may be performed with respect
to any pre- or post-petition tax return, (b) following
the filing of a tax return, or (c) to liquidate an unliqui-
dated claim.

70. AIG. All insurance policies that have been is-
sued (or provided coverage) by National Union Fire
Insurance Company of Pittsburgh, Pa. and/or each of
the affiliates and successors (collectively, “AIG”) to
which any Debtor is a party as of the Effective Date
and any agreements, endorsements, addenda, sched-
ules, documents or instruments relating thereto (the
“AIG Insurance Contracts”) shall be assumed in
their entirety under the Plan and nothing herein shall
alter, modify, waive or otherwise amend the terms
and conditions of (or the coverage provided by) the
AIG Insurance Contracts or the Debtors’ obligations
thereunder, regardless of when they arise. In lieu of
Cure, all obligations due and unpaid under such
agreements accruing prior to the Effective Date shall
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be unimpaired and reinstated; provided that, in con-
nection with each assumption and the related obliga-
tions (if any), any defenses, claims, counterclaims, af-
firmative defenses, and other rights that exist under
such agreement and applicable law in favor of the
Debtors, Reorganized Debtors, or AIG, as applicable,
are preserved. For the avoidance of doubt, all parties’
rights are reserved regarding the enforceability of the
arbitration provisions under the AIG Insurance Con-
tracts.

71. Life Insurance Company of North America.
Notwithstanding anything to the contrary in this Con-
firmation Order, the Plan, or any notice related
thereto, the Employee Benefits Agreements (as de-
fined in the Objection of Life Insurance Company of
North America to Disclosure Statement for Joint
Chapter 11 Plan of Serta Simmons Bedding, LLC and
Its Affiliated Debtors (Docket No. 489)) shall be as-
sumed under the Plan and, in lieu of Cure, all obliga-
tions due and unpaid under such agreements accruing
prior to the Effective Date shall be unimpaired and
reinstated; provided that, in connection with each as-
sumption and the related obligations (if any), any de-
fenses, claims, counterclaims, affirmative defenses,
and other rights that exist under such agreement and
applicable law in favor of the Debtors, Reorganized
Debtors, or the Life Insurance Company of North
America, as applicable, are preserved.

72. SIR Policy Claims. For the avoidance of
doubt, nothing in the Plan or this Confirmation Order,
including Section 5.1(b)(iv) and Section 8.7(d) of the
Plan, shall (i) require any payment on account of an
SIR for an Insured Litigation Claim before such
holder of an Insured Litigation Claim can pursue re-
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covery in excess of an applicable SIR from any appli-
cable insurance policy; and (ii) limit the amount a
holder of an Insured Litigation Claim can pursue
against any applicable insurance policy above any ap-
plicable SIR; provided that any recovery on account of
the Insured Litigation Claim in excess of an applica-
ble SIR shall be recoverable solely from the Debtors’
or Reorganized Debtors’ (as applicable) insurance cov-
erage, if any, and only to the extent of available insur-
ance coverage and any proceeds thereof.

73. McCormick Carve-Out. With regard to the
plaintiffs, their successors and assigns, (collectively,
the “McCormick Claimants”) in the products liabil-
ity personal injury suit styled Lashan McCormick et
al. v. Serta Simmons Holding, LLC a/k/a Serta Sim-
mons Bedding, LLC, et al., Case No. CC21CV968 (the
“McCormick Action”), pending in the Circuit Court
of Montgomery County, Tennessee, for the Nineteenth
Judicial District at Clarksville (the “TN State
Court”), against certain Debtors, as described in the
McCormick Claimants’ timely filed proofs of claim
(claim numbers: 20165, 20167, 20168, 20169, 20170,
20171, and 20175), as such proofs of claim may be re-
vised or amended from time to time (the “McCormick
POCs”):

a. For a period of 75 days following the Ef-
fective Date, the McCormick Action will remain
subject to the injunction provisions of the Plan,
during which time, the McCormick Claimants,
the Reorganized Debtors and the Class 6B Trust
shall confer in good faith regarding the consen-
sual reconciliation of the McCormick Action and,
to the extent such reconciliation cannot be accom-
plished, an appropriate mechanism for the recon-
ciliation of the McCormick POCs.
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b. Upon the expiration of such 75-day pe-
riod, the McCormick Claimants, shall, by stipula-
tion amongst the McCormick Claimants, the Re-
organized Debtors and the Class 6B Trust in form
reasonably satisfactory to the parties, be granted
limited relief from the injunction provisions of the
Plan that: (i) allows the McCormick Claimants to
pursue the McCormick Action in TN State Court
nominally against the Debtors solely to recover
from proceeds of the Debtors’ or Reorganized
Debtors’ (as applicable) applicable insurance poli-
cies (ii) waives any right of recovery against the
Debtors and their estates, the Reorganized Debt-
ors, or the Class 6B Trust other than on account
of any applicable SIR; (iii) provides that the
McCormick Claimants assume all risks with re-
spect to coverage under any applicable insurance
policies to the extent coverage is not confirmed by
an applicable insurance provider during the 75-
day period; and (iv) provides that neither the Re-
organized Debtors nor the Class 6B Trustee shall
have any obligation to participate or otherwise ex-
pend any resources, financially or otherwise, in
connection with the McCormick Action. The Reor-
ganized Debtors and the Class 6B Trust, as appli-
cable, shall provide the McCormick Claimants
reasonable access to such information as is rea-
sonably appropriate to identify the extent of cov-
erage available under any applicable insurance
policy.

c. To the extent the parties are unable to
agree to the stipulation set forth in (b) above, the
McCormick Parties shall have the right to seek re-
lief from the injunction provisions of the Plan with
all rights of the Reorganized Debtors and the
Class 6B Trust reserved.
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74. Nothing in this Confirmation Order or the
Plan, including Section 7.3 of the Plan, shall, with re-
spect to a party to the McCormick Action, increase or
diminish any rights of any party with regard to any
request to estimate the McCormick POCs under sec-
tion 502(c) of the Bankruptcy Code including, without
limitation, the McCormick Claimant’s right to chal-
lenge the jurisdiction or constitutional authority of a
court to estimate the McCormick POCs and the
McCormick Claimant’s rights to seek reconsideration
of any estimation of the McCormick POCs under sec-
tion 502(j) of the Bankruptcy Code.

75. Continuum. Notwithstanding anything to the
contrary in this Confirmation Order or the Cure No-
tice subject to and upon the assumption of the CMS
Agreements (as defined below), the Debtors shall, in
accordance with Article VIII of the Plan and section
365 of the Bankruptcy Code, pay any undisputed out-
standing, past-due invoices (both pre- and postpeti-
tion), provided that, to the extent a disputed invoice
contains amounts that are not in dispute, Debtors
shall pay all such undisputed amounts, pursuant to
the following agreements: (i) that certain Master Ser-
vices Agreement, dated as of December 17, 2021, by
and between Continuum Marketing Services LLC
(“CMS”) and Serta Simmons Bedding and (ii) that cer-
tain SOW Pop & Marketing Print Managed Services
Agreement, dated as of December 17, 2021, by and be-
tween CMS and Serta Simmons Bedding (collectively,
the “CMS Agreements”); provided that nothing
herein shall effect CMS’s right to assert an adminis-
trative claim for unpaid, post-petition services pro-
vided by CMS to the Debtors.

76. Ratzon Realty. Nothing in this Confirmation
Order shall be construed to release, waive, or enjoin
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any Claims that Ratzon Realty (Interstate Park Lo-
gistics Center Florida) Limited Partnership (“Ratzon
Realty”) may assert against the Debtors’ applicable
insurance providers with respect to third-party claims
related to the Debtors’ use and occupancy of the appli-
cable premises prior to the Effective Date, as long as
such pursuit does not result in any liability to the
Debtors or their estates, provided, however, for the
avoidance of doubt, nothing herein (a) creates a direct
right of action if one does not otherwise exist under
applicable law, and (b) shall be deemed to modify,
amend, waive, or otherwise prejudice any of the insur-
ance providers’ rights or defenses under or with re-
spect to the insurance policies. All rights of Ratzon Re-
alty to payment of attorney’s fees under its unexpired
lease are reserved and any dispute regarding such
fees will be adjourned to a date to be agreed between
the Debtors and Ratzon Realty.

77. Unexpired Leases of Ratzon Realty and WPQG.
Notwithstanding anything to the contrary in the Plan
or this Confirmation Order, with respect to any unex-
pired leases of nonresidential real property of Ratzon
Realty or WPG Legacy, LLC (“WPG”) assumed under
the Plan, the Debtors or Reorganized Debtors, as ap-
plicable, shall be obligated to pay any undisputed ac-
crued but unbilled amounts under such assumed un-
expired lease as any such amounts become due in ac-
cordance with the terms of the applicable unexpired
lease. Nothing in the Plan or this Confirmation Order
shall modify the respective rights, if any, of Ratzon
Realty and WPG, each as a counterparty to an as-
sumed unexpired lease, to assert any right of indem-
nification, setoff, subrogation or recoupment that such
counterparty may have under applicable law except to
the extent modified by the Plan (including the injunc-
tion set forth in Section 10.5 of the Plan) or under such
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party’s unexpired lease. In connection with the fore-
going, any defenses, claims, counterclaims, affirma-
tive defenses, and other rights that exist under appli-
cable law in favor of the Debtors, Reorganized Debt-
ors, Ratzon Realty, or WPGQG, as applicable, are pre-
served.

78. Humphries Carve-Out. With regard to the
plaintiffs, their successors and assigns, (collectively,
the “Humphries Claimants”) in the automobile col-
lision related personal injury suit styled Ruth Ann
Humphries and Alan Humphries v Reginald Jervon
Pauley and SSB Logistics, LLC, Cause No. 2023-CP-
46-01106, (the “Humphries Action”), pending in the
in the Court of Common Pleas, County of York, South
Carolina (the “SC State Court”), against SSB Logis-
tics, LLC and Reginald Jervon Pauley, as described in
the Humphries Claimants’ proofs of claim, which are
deemed timely (claim numbers 20408, 20409, 20410
and 20411) (collectively, the “Humphries POCs”):

a. For a period of 75 days following the Ef-
fective Date, the Humphries Action will remain
subject to the Plan Injunction, during which time,
the Humphries Claimants, the Reorganized Debt-
ors and the Class 6B Trust shall confer in good
faith regarding the consensual reconciliation of
the Humphries Action and, to the extent such rec-
onciliation cannot be accomplished, an appropri-
ate mechanism for the reconciliation of the Hum-
phries POCs.

b. Upon the expiration of such 75-day pe-
riod, the Humphries Claimants, shall, by stipula-
tion amongst the Humphries Claimants, the Re-
organized Debtors and the Class 6B Trust in form
reasonably satisfactory to the parties, be granted
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limited relief from the Plan Injunction that: (i) al-
lows the Humphries Claimants to pursue the
Humphries Action in SC State Court nominally
against the Debtors solely to recover from pro-
ceeds of the Debtors’ or Reorganized Debtors’ (as
applicable) applicable insurance policies; (ii)
waives any right of recovery against the Debtors
and their estates, the Reorganized Debtors, or the
Class 6B Trust other than on account of any ap-
plicable SIR; (iii) provides that the Humphries
Claimants assume all risks with respect to cover-
age under any applicable insurance policies to the
extent coverage is not confirmed by an applicable
insurance provider during the 75-day period; and
(iv) provides that neither the Reorganized Debt-
ors nor the Class 6B Trustee shall have any obli-
gation to participate or otherwise expend any re-
sources, financially or otherwise, in connection
with the Humphries Action. The Reorganized
Debtors and the Class 6B Trust, as applicable,
shall provide the Humphries Claimants reasona-
ble access to such information as is reasonably ap-
propriate to identify the extent of coverage avail-
able under any applicable insurance policy.

c. To the extent the parties are unable to
agree to the stipulation set forth in (b) above, the
Humphries Claimants shall have the right to seek
relief from the injunction provisions of the Plan
with all rights of the Reorganized Debtors and the
Class 6B Trust reserved.

79. The Humphries Claimants are deemed to
have opted out of the third party releases contained in
Section 10.6 of the Plan.
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80. Nothing in this Confirmation Order or the
Plan, including Section 7.3 of the Plan, shall, with re-
spect to a party to the Humphries Action, increase or
diminish any rights of any party with regard to any
request to estimate the claims asserted in the Hum-
phries POCs under section 502(c) of the Bankruptcy
Code including, without limitation, the Humphries
Claimant’s right to challenge the jurisdiction or con-
stitutional authority of a court to estimate the Hum-
phries POCs and the Humphries Claimant’s rights to
seek reconsideration of any estimation of the Hum-
phries POCs under section 502(j) of the Bankruptcy
Code. The Humphries Claimants acknowledge and
agree that any such request to estimate or reconsider
the related rights and defenses shall be brought in
and decided by this Court.

81. Minority Licensees. Nothing provided in the
Plan or this Confirmation Order shall impair beyond
the scope of the Bankruptcy Code any and all defenses
or counterclaims of the Minority Licensees with re-
spect to claims that may be asserted by any of the Re-
organized Debtors, including any statutory or com-
mon law rights of setoff and recoupment preserved in
accordance with section 553 of the Bankruptcy Code.

82. State of Connecticut. In accordance with the
Plan, the Class 6B Cash Contribution Allocation may
be reallocated; provided that any such reallocation
will become effective only upon further order of this
Court after notice and an opportunity for parties to be
heard.
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Signed: June 14, 2023.
/s/ David R. Jones

DAVID R. JONES
UNITED STATES
BANKRUPTCY JUDGE
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APPENDIX D

United States Court of Appeals
for the Fifth Circuit

Filed Feb. 18, 2025

No. 23-20181

IN RE SERTA SIMMONS BEDDING, L.L.C.
Debtor,
EXCLUDED LENDERS; LCM LENDERS,
Appellants,
versus

SERTA SIMMONS BEDDING, L.L.C.; BARINGS, L.L.C.; BOs-
TON MANAGEMENT AND RESEARCH; CREDIT SUISSE AS-
SET MANAGEMENT, L.L.C.; EATON VANCE MANAGE-
MENT; INVESCO SENIOR SECURED MANAGEMENT, IN-
CORPORATED,

Appellees,
CONSOLIDATED WITH
No. 23-20450
IN RE SERTA SIMMONS BEDDING, L.L.C.
Debtor,

EXCLUDED LENDERS; LCM LENDERS,
Appellants,
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versus

SERTA SIMMONS BEDDING, L.L.C.; BARINGS, L.L.C.;
BOSTON MANAGEMENT AND RESEARCH; CREDIT SUISSE
ASSET MANAGEMENT, L.L.C.; EATON VANCE MANAGE-
MENT; INVESCO SENIOR SECURED MANAGEMENT, IN-
CORPORATED,

Appellees,
CONSOLIDATED WITH

No. 23-20363

IN THE MATTER OF SERTA SIMMONS BEDDING, L.L.C.,
Debtor,
CITADEL EQUITY FUND, LIMITED,
Appellant,
versus

SERTA SIMMONS BEDDING, L.L.C.; SSB MANUFACTUR-
ING COMPANY; DAWN INTERMEDIATE, L.L.C.; SERTA IN-
TERNATIONAL HoLDco, L.L.C.; NATIONAL BEDDING
CompANY, L.L.C.; THE SIMMONS MANUFACTURING
CompANY, L.L.C.; DREAMWELL, LIMITED; SSB HOSPI-
TALITY, L.L.C.; SSB LoOGISTICS, L.L.C.; SIMMONS BED-
DING COMPANY, L.L..C.; TUFT & NEEDLE L.L.C.; TOMOR-
ROW SLEEP, L.L.C.; SsB RETAIL, L.L.C.; WORLD OF
SLEEP OUTLETS,

Appellees,
CONSOLIDATED WITH
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No. 23-20451

EXCLUDED LENDERS,
Appellant,
versus
SERTA SIMMONS BEDDING, L.L.C.,
Appellee.

Appeals from the United States Bankruptcy Court
for the Southern District of Texas
USDC Nos. 4:23-AP-9001, 4:23-BK-90020,
4:23-CV-1342, 4:23-CV-1344,
4:23-CV-2173

ON PETITION FOR REHEARING
AND REHEARING EN BANC
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BEFORE HAYNES, WILLETT, and OLDHAM, Circuit
Judges.

PER CURIAM:

The Appellants’ petition for panel rehearing is
DENIED. The Appellees’ petition for panel rehearing
is DENIED. Because no member of the panel or judge
in regular active service requested that the court be
polled on rehearing en banc (Fed. R. App. P. 40 and
5th Cir. R. 40), the Appellees’ petition for rehearing en
banc is DENIED.

* Judges Patrick E. Higginbotham, W. Eugene Davis, Jacques
L. Wiener, Jr., James L. Dennis, Edith Brown Clement, Leslie H.
Southwick, James C. Ho, and Irma Carrillo Ramirez, did not par-
ticipate in the consideration of the rehearing en banc.
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APPENDIX E

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
Chapter 11
In re: Case No. 23-90020
SERTA SIMMONS (DRJ)
BEDDING, LLC, et al., (Jointly
Debtors.! Administered)

SECOND AMENDED JOINT CHAPTER 11
PLAN OF SERTA SIMMONS BEDDING, LLC
AND ITS AFFILIATED DEBTORS

! The Debtors in these chapter 11 cases, along with the last
four digits of each Debtor’s federal tax identification number, are
as follows: Dawn Intermediate, LLC (6123); Serta Simmons Bed-
ding, LLC (1874); Serta International Holdco, LLC (6101); Na-
tional Bedding Company L.L.C. (0695); SSB Manufacturing
Company (5743); The Simmons Manufacturing Co., LLC (0960);
Dreamwell, Ltd. (2419); SSB Hospitality, LLC (2016); SSB Lo-
gistics, LLC (6691); Simmons Bedding Company, LLC (2552);
Tuft & Needle, LLC (6215); Tomorrow Sleep LLC (0678); SSB
Retail, LLC (9245); and World of Sleep Outlets, LLC (0957). The
Debtors’ corporate headquarters and service address for these
chapter 11 cases is 2451 Industry Avenue, Doraville, Georgia
30360.
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Each of Serta Simmons Bedding, LLC (“Serta
Simmons Bedding”); Dawn Intermediate, LLC
(“Dawn Intermediate”); Serta International Holdco,
LLC; National Bedding Company L.L.C.; SSB Manu-
facturing Company; The Simmons Manufacturing
Co., LLC; Dreamwell, Ltd.; SSB Hospitality, LLC;
SSB Logistics, LLC; Simmons Bedding Company,
LLC; Tuft & Needle, LLC; Tomorrow Sleep LLC; SSB
Retail, LL.C; and World of Sleep Outlets, LLC (each, a
“Debtor” and, collectively, the “Debtors”) propose the
following joint chapter 11 plan of reorganization pur-
suant to section 1121(a) of the Bankruptcy Code. Cap-
italized terms used herein shall have the meanings
set forth in Article I.A. Holders of Claims and Inter-
ests may refer to the Disclosure Statement for a dis-
cussion of the Debtors’ history, businesses, assets, re-
sults of operations, historical financial information,
and projections of future operations, as well as a sum-
mary and description of the Plan, the settlements and
transactions contemplated thereby, and certain re-
lated matters. The Debtors are the proponents of the
Plan within the meaning of section 1129 of the Bank-
ruptcy Code. The Plan shall apply as a separate Plan
for each of the Debtors, and the classification of
Claims and Interests set forth herein shall apply sep-
arately to each of the Debtors.

ALL HOLDERS OF CLAIMS AND INTERESTS
ENTITLED TO VOTE ON THE PLAN ARE EN-
COURAGED TO READ THE PLAN AND THE DIS-
CLOSURE STATEMENT IN THEIR ENTIRETY BE-
FORE VOTING TO ACCEPT OR REJECT THE
PLAN.
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ARTICLE I.
DEFINITIONS AND INTERPRETATION.

A. Definitions. The following terms shall have the
respective meanings specified below:

1.1 “2020 Transaction” means the issuance of
the FLFO Term Loans and exchange of outstanding
first lien and second lien term loans for FLSO Term
Loans that closed on June 22, 2020.

1.2 “6A Trade Agreement” means a trade agree-
ment providing for the continuation of goods or ser-
vices on the same or better terms as existed as most
favorable terms provided to the Debtors in the six (6)
months prior to the Petition Date (the form of which
is attached to the Disclosure Statement Approval Or-
der as Schedule 9).

1.3 “ABL Intercreditor Agreement” means that
certain ABL Intercreditor Agreement, dated November
8, 2016 (as amended, restated, amended and restated,
supplemented and otherwise modified from time to
time), by and among, inter alios, the PTL Agent, Prep-
etition ABL Agent, the Non-PTL Agent, and acknowl-
edged and agreed to by Dawn Intermediate, Serta
Simmons Bedding, a Delaware limited liability com-
pany, the other borrowers party thereto and each of
the other obligors party thereto.

1.4 “Administrative Expense Claim” means
any Claim for a cost or expense of administration in-
curred during the Chapter 11 Cases pursuant to sec-
tions 503(b) and 507(a)(2) of the Bankruptcy Code, in-
cluding, without limitation, (a) the actual and neces-
sary costs and expenses incurred after the Petition
Date and through the Effective Date of preserving the
Estates and operating the businesses of the Debtors
(such as wages, salaries or commissions for services
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and payments for good and other services and leased
premises) and (b) Professional Fee Claims.

1.5 “Adversary Complaint” means the com-
plaint filed by the Debtor and certain of the PTL Lend-
ers commencing an adversary proceeding against cer-
tain of the Non-PTL Lenders seeking a declaratory
judgment to resolve the claims arising from any pend-
ing or future litigation related to the 2020 Transac-
tion.

1.6 “Adversary Proceeding” means the proceed-
ing commenced by the Adversary Complaint.

1.7 “Affiliate” has the meaning set forth in sec-
tion 101(2) of the Bankruptcy Code.

1.8 “Allowed” means, with reference to any
Claim or Interest, (a) any Claim or Interest arising on
or before the Effective Date (i) as to which no objection
to allowance, priority, or secured status, and no re-
quest for estimation or other challenge, including,
without limitation, pursuant to section 502(d) of the
Bankruptcy Code or otherwise, has been interposed
prior to the Claim Objection Deadline, or (ii) as to
which any objection has been determined by a Final
Order to the extent such objection is determined in fa-
vor of the respective holder, (b) any Claim or Interest
that is compromised, settled, or otherwise resolved
pursuant to the authority of the Debtors, Reorganized
Debtors, or Class 6B Trust, as applicable, (¢) any
Claim or Interest as to which the liability of the Debt-
ors or Reorganized Debtors, as applicable, and the
amount thereof are determined by a Final Order of a
court of competent jurisdiction other than the Bank-
ruptcy Court, or (d) any Claim or Interest expressly
allowed hereunder; provided, however, that notwith-
standing the foregoing, (x) unless expressly waived by
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the Plan, the Allowed amount of Claims or Interests
shall be subject to and shall not exceed the limitations
under or maximum amounts permitted by the Bank-
ruptcy Code, including sections 502 or 503 of the
Bankruptcy Code, to the extent applicable, (y) the Re-
organized Debtors shall retain all claims and defenses
with respect to Allowed Claims that are Reinstated or
otherwise Unimpaired pursuant to the Plan, and (z)
the Class 6B Trust shall be transferred and retain all
Claims and defenses with respect to Other General
Unsecured Claims except for the Excluded Class 6B
Claims or as otherwise provided in this Plan.

1.9 “Bankruptcy Code” means title 11 of the
United States Code, 11 U.S.C. § 101, et seq., as
amended from time to time, as applicable to the Chap-
ter 11 Cases.

1.10 “Bankruptcy Court” means the United
States Bankruptcy Court for the Southern District of
Texas Houston Division having jurisdiction over the
Chapter 11 Cases, and to the extent of any reference
made under section 157 of title 28 of the United States
Code or the Bankruptcy Court is determined not to
have authority to enter a Final Order on an issue, the
District Court having jurisdiction over the Chapter 11
Cases under section 151 of title 28 of the United
States Code.

1.11 “Bankruptcy Rules” means the Federal
Rules of Bankruptcy Procedure as promulgated by the
United States Supreme Court under section 2075 of
title 28 of the United States Code and any Local Bank-
ruptcy Rules of the Bankruptcy Court, in each case, as
amended from time to time and applicable to the
Chapter 11 Cases.
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1.12 “Business Day” means any day other than a
Saturday, a Sunday, or any other day on which bank-
ing institutions in New York, New York are required
or authorized to close by law or executive order.

1.13 “Cash” means legal tender of the United
States of America.

1.14 “Causes of Action” means any action, claim,
cross-claim, third-party claim, cause of action, contro-
versy, dispute, demand, right, lien, indemnity, contri-
bution, guaranty, suit, obligation, liability, loss, debt,
fee or expense, damage, interest, judgment, cost, ac-
count, defense, remedy, offset, power, privilege, pro-
ceeding, license and franchise of any kind or character
whatsoever, known, unknown, foreseen or unforeseen,
existing or hereafter arising, contingent or non-con-
tingent, matured or unmatured, suspected or unsus-
pected, liquidated or unliquidated, disputed or undis-
puted, secured or unsecured, assertable directly or de-
rivatively (including any alter ego theories), whether
arising before, on, or after the Petition Date, in con-
tract or in tort, in law or in equity or pursuant to any
other theory of law (including, without limitation, un-
der any state or federal securities laws). Causes of Ac-
tion also includes: (a) any right of setoff, counterclaim
or recoupment and any claim for breach of contract or
for breach of duties imposed by law or in equity; (b)
the right to object to Claims or Interests; (c) any claim
pursuant to section 362 or chapter 5 of the Bank-
ruptcy Code; (d) any claim or defense including fraud,
mistake, duress and usury and any other defenses set
forth in section 558 of the Bankruptcy Code; and (e)
any state law fraudulent transfer claim.

1.15 “Chapter 11 Cases” means the jointly ad-
ministered cases under chapter 11 of the Bankruptcy



179a

Code commenced by the Debtors in the Bankruptcy
Court in which this Plan was filed.

1.16 “Claim” has the meaning set forth in section
101(5) of the Bankruptcy Code, as against any Debtor.

1.17 “Claim Objection Deadline” means the
deadline for objecting to filed Proofs of Claim or sched-
uled claims, which shall be, unless otherwise ex-
tended pursuant to the Plan (a) the one hundred
eightieth (180th) day following the later of (i) the Ef-
fective Date and (ii) the date that a Proof of Claim is
filed or amended or a Claim is otherwise asserted or
amended in writing by or on behalf of a holder of such
Claim; or (b) such later date as may be fixed by the
Bankruptcy Court.

1.18 “Class” means any group of Claims or Inter-
ests classified as set forth in Article III of the Plan
pursuant to sections 1122 and 1123(a)(1) of the Bank-
ruptcy Code.

1.19 “Class 6B Cash Contribution” means
$5,750,000 in Cash to be transferred by the Debtors or
Reorganized Debtors to the Class 6B Trust on the Ef-
fective Date and administered by the Class 6B Trus-
tee for purposes of (i) satisfying the obligations of the
Class 6B Trust, including the Class 6B Trust Ex-
penses, and (ii) making distributions to holders of Al-
lowed Other General Unsecured Claims in Class 6B,
in accordance with Section 4.7.

1.20 “Class 6B Cash Contribution Allocation”
means the initial allocation of the Class 6B Cash Con-
tribution across the Debtors, determined by the Debt-
ors in consultation with the Requisite Consenting
Creditors and the Creditors’ Committee, in the man-
ner set out in the GUC Recovery Allocation Table; pro-
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vided, however, that this initial allocation may be re-
allocated by the Class 6B Trust, acting by and through
the Class 6B Trustee, with the consent of the Reor-
ganized Debtors, in their reasonable business judg-
ment, and the reasonable consent of the Requisite
Consenting Creditors (if such reallocation occurs prior
to the Effective Date) or upon further order of the
Bankruptcy Court, to recalibrate for, among other
things, (i) the amount of Allowed Other General Un-
secured Claims against each Debtor as determined in
accordance with the reconciliation and objection pro-
cess provided for in this Plan, (ii) the amount and pur-
pose of Class 6B Trust Expenses, and (iii) any recov-
eries by the Class 6B Trust on account of Class 6B
Causes of Action.

1.21 “Class 6B Causes of Action” means all
avoidance actions, preferences or other causes of ac-
tion pursuant to chapter 5 of the Bankruptcy Code
solely against holders of Other General Unsecured
Claims in Class 6B, except the Excluded Causes of Ac-
tion.

1.22 “Class 6B Tax Disclosures” means the
memorandum setting out certain important tax infor-
mation for holders of Other General Unsecured
Claims in Class 6B, substantially in the form included
in the Plan Supplement.

1.23 “Class 6B Trust” means that certain trust
to be established on the Effective Date, in accordance
with the Class 6B Trust Agreement and Section 5.20
of the Plan, to, as applicable, administer, process, set-
tle, resolve, liquidate, satisfy, and pay holders of Al-
lowed Other General Unsecured Claims.

1.24 “Class 6B Trust Agreement” means the
agreement that establishes the Class 6B Trust and
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governs the powers, duties and responsibilities of the
Class 6B Trustee, by and among the Reorganized
Debtors and the Class 6B Trustee, substantially in the
form included in the Plan Supplement and consistent
with Section 5.20 of the Plan, provided, that the Class
6B Trust Agreement shall be in form and substance
reasonably acceptable to the Creditors’ Committee,
the Debtors, and the Requisite Consenting Creditors.

1.25 “Class 6B Trust Assets” means: (1) the Class
6B Cash Contribution and (ii) the Class 6B Causes of
Action.

1.26 “Class 6B Trust Beneficiaries” means
holders of Allowed Other General Unsecured Claims
in Class 6B.

1.27 “Class 6B Trust Expenses” means all rea-
sonable and documented fees, expenses, and costs in-
curred by the Class 6B Trust in connection with car-
rying out the duties and obligations of the Class 6B
Trust and otherwise in accordance with the Class 6B
Trust Agreement, including all costs related to the
maintenance or distribution of the Class 6B Trust As-
sets, bonding, insurance, storage, as well as indem-
nity reserves, all of the Class 6B Trustee’s fees and
expenses (acting in the capacity as the Class 6B Trus-
tee, or as a professional representing the Class 6B
Trust), including, without limitation, attorneys’ fees,
and the fees of other professionals and other Persons
retained by the Class 6B Trustee and the Class 6B
Trust, and any taxes imposed on the Class 6B Trust
or in respect of the Class 6B Trust Assets.

1.28 “Class 6B Trust Indemnified Parties”
means the Class 6B Trustee, and its consultants,
agents, attorneys, accountants, financial advisors, es-
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tates, employees, officers, directors, principals, profes-
sionals, independent contractors, managers, mem-
bers, partners and other representatives, each in their
respective capacity as such, and any of such Entity’s
predecessors, successors and assigns.

1.29 “Class 6B Trust Interests” means the non-
certificated and non-transferable beneficial interests
in the Class 6B Trust granted to each Class 6B Trust
Beneficiary, which shall entitle such holder to their
Pro Rata Share of net proceeds of Class 6B Trust As-
sets in accordance with the GUC Recovery Allocation
Table.

1.30 “Class 6B Trustee” means UMB Bank,
N.A,, or any successor trustee appointed in accordance
with the Class 6B Trust Agreement, to serve as the
trustee of the Class 6B Trust in accordance with the
Class 6B Trust Agreement for the purposes of, among
other things, liquidating the Class 6B Trust Assets
following the Effective Date and effectuating distribu-
tions to Holders of Allowed Other General Unsecured
Claims.

1.31 “Collective Bargaining Agreements”
means the five (5) collective bargaining agreements
between SSB Manufacturing Company and each of (i)
Teamsters (IBT) Local 986, (ii)) USW Local 675, (iii)
USW Local Union 156-U-07 “Driver Unit”, (iv) USW
Local 156, and (v) Hawaii Teamsters and Allied Work-
ers Local 996.

1.32 “Commitment Letter” means that certain
Commitment Letter dated as of May 15, 2023 by the
Exit ABL Facility Agent committing to provide the
Exit ABL Commitment subject to the conditions con-
tained therein.
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1.33 “Company” means, collectively, the Debtors
and their non-Debtor Affiliates.

1.34 “Confirmation Date” means the date on

which the Bankruptcy Court enters the Confirmation
Order.

1.35 “Confirmation Hearing” means the hear-
ing to be held by the Bankruptcy Court to consider
confirmation of the Plan, as such hearing may be ad-
journed or continued from time to time.

1.36 “Confirmation Order” means the order of
the Bankruptcy Court confirming the Plan pursuant
to section 1129 of the Bankruptcy Code, in form and
substance (i) acceptable to the Requisite Consenting
Creditors and the Company, (ii) reasonably acceptable
to the DIP Agent and Exit ABL Facility Agent (as to
this clause (ii), solely as related to or in connection
with the DIP Facility, the Exit ABL Facility, the Exit
ABL Facility Agent, the Exit ABL Facility Lenders,
the DIP Agent, and the DIP Lenders), and (iii) reason-
ably acceptable to the Creditors’ Committee with re-
spect to the Creditors’ Committee Global Settlement,
and otherwise subject to the applicable consent rights
set forth in the Restructuring Support Agreement.

1.37 “Consenting Creditor Consent Rights”
means any applicable consent, approval, and/or con-
sultation right of the Requisite Consenting Creditors
as set forth in the Restructuring Support Agreement.

1.38 “Consenting Creditors” means the PTL
Lenders that are party to the Restructuring Support
Agreement, together with their respective successors
and permitted assigns and any subsequent lender
that becomes party to the Restructuring Support
Agreement in accordance with the terms of the Re-
structuring Support Agreement.
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1.39 “Consenting Equity Holder Fees and Ex-
penses” means the reasonable and documented fees,
costs and expenses of Ropes & Gray LLP, as counsel
to certain of the Consenting Equity Holders, in con-
nection with the negotiation, formulation, prepara-
tion, execution, delivery, implementation, consumma-
tion and/or enforcement of the Restructuring Support
Agreement, this Plan, and/or any of the other Defini-
tive Documents, and/or the transactions contemplated
hereby or thereby, and/or any amendments, waivers,
consents, supplements or other modifications to any of
the foregoing, in an amount not to exceed $200,000.

1.40 “Consenting Equity Holders” means Dawn
Holdings, Inc., as the sole member, and holder of in-
terests in, Dawn Intermediate; and funds managed by
Advent International Corporation, as holder of inter-
ests in Dawn Holdings, Inc.

1.41 “Consenting Parties” means, collectively,
the Consenting Creditors and the Consenting Equity
Holders.

1.42 “Creditors’ Committee” means the official
committee of unsecured creditors of the Debtors, ap-
pointed by the U.S. Trustee pursuant to section 1102
of the Bankruptcy Code on February 9, 2023 (Docket
No. 274) and reconstituted on February 14, 2023
(Docket No. 321), the membership of which may be
further reconstituted from time to time.

1.43 “Creditors’ Committee Global Settle-
ment” means the settlement of all Claims, Interests,
and controversies among the Debtors, the Requisite
Consenting Creditors, and the Creditors’ Committee
and the consideration given or received, as applicable,
by each as set forth in the Plan and as summarized in
Section 5.1.
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1.44 “Cure” means the payment of Cash by the
Debtors, or the distribution of other property (as the
parties may agree or the Bankruptcy Court may or-
der), as necessary to (a) cure a monetary default by
the Debtors in accordance with the terms of an execu-
tory contract or unexpired lease of the Debtors and (b)
permit the Debtors to assume such executory contract
or unexpired lease pursuant to section 365 of the
Bankruptcy Code.

1.45 “Cure Dispute” means a pending objection
relating to assumption or assumption and assignment
of an executory contract or unexpired lease pursuant
to section 365 of the Bankruptcy Code.

1.46 “Cure Notice” means a notice to parties to
executory contracts or unexpired leases to be assumed
or assumed and assigned reflecting the Debtors’ inten-
tion to potentially assume or assume and assign the
contract or lease in connection with the Plan and,
where applicable, setting forth the proposed Cure
amount (if any).

1.47 “CV Trade Agreement’” means a trade
agreement executed by the Debtors pursuant to the
Vendor Order.

1.48 “D&O0O Policy” means any insurance policy,
including tail insurance policies, for directors’, mem-
bers’, trustees’, and officers’ liability maintained by
the Debtors and in effect or purchased as of the Peti-
tion Date.

1.49 “Debtor or Debtors” has the meaning set
forth in the introductory paragraph of the Plan.

1.50 “Debtors in Possession” means the Debtors
in their capacity as debtors in possession in the Chap-
ter 11 Cases pursuant to sections 1101, 1107(a) and
1108 of the Bankruptcy Code.
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1.51 “Definitive Documents” has the meaning
set forth in the Restructuring Support Agreement.
Each Definitive Document shall be consistent with the
Restructuring Support Agreement and, in each case,
subject to the Consenting Creditor Consent Rights.

1.52 “DIP Agent” means Eclipse Business Capi-
tal, LLC, solely in its capacity as administrative agent
and collateral trustee under the DIP Credit Agree-
ment, its successors, assigns, or any replacement
agent appointed pursuant to the terms of the DIP
Credit Agreement.

1.53 “DIP Claims” means all Claims held by the
DIP Lenders or the DIP Agent on account of, arising
under, or relating to the DIP Credit Agreement, the
DIP Facility, or the DIP Order, including Claims for
all principal amounts outstanding, and any and all
fees, interest, expenses, indemnification obligations,
reimbursement obligations, and other amounts due
under the DIP Loan Documents, which, for the avoid-
ance of doubt, shall include all “DIP Obligations” as
such term is defined in the DIP Order.

1.54 “DIP Commitment” means the commitment
to provide the amounts contemplated under the DIP
Facility.

1.55 “DIP Credit Agreement” means that cer-
tain Senior Secured Super-Priority Debtor-in-Posses-
sion ABL Credit Agreement, dated as of January, 23,
2023, by and among Serta Simmons Bedding, as top
borrower, the other borrowers party thereto, the DIP
Agent, and the DIP Lenders, as approved by the DIP
Order, as may be further amended, restated, amended
and restated, supplemented or otherwise modified
from time to time in accordance with its terms which,
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for the avoidance of doubt, shall be in form and sub-
stance reasonably acceptable to the Requisite Con-
senting Creditors.

1.56 “DIP Facility” means an asset-based revolv-
ing credit facility with aggregate DIP Commitment of
$125,000,000, including a letter of credit sub-facility
in an aggregate amount of up to $10,000,000 to issue
new letters of credit, as approved by the DIP Order.

1.57 “DIP Lenders” means the lenders and, if ap-
plicable, the issuing lenders from time to time party
to the DIP Credit Agreements.

1.58 “DIP Loan Documents” has the meaning
set forth in the DIP Order. Each DIP Loan Document
shall be consistent with the Restructuring Support
Agreement and, in each case, subject to the Consent-
ing Creditor Consent Rights.

1.59 “DIP Order” means, as applicable, the
Amended Final Order (I) Authorizing Debtors to (A)
Obtain Postpetition Financing and (B) Use Cash Col-
lateral, (II) Granting (A) Liens and Providing Super-
priority Administrative Expense Status and (B) Ade-
quate Protection to Certain Prepetition Lenders, (I1I)
Modifying Automatic Stay, and (IV) Granting Related
Relief (Docket No. 406) or the Amended Interim Order
(I) Authorizing Debtors to (A) Obtain Postpetition Fi-
nancing and (B) Use Cash Collateral, (II) Granting (A)
Liens and Providing Superpriority Administrative
Expense Status and (B) Adequate Protection to Cer-
tain Prepetition Lenders, (III) Modifying Automatic
Stay, (IV) Scheduling A Final Hearing and (V) Grant-
ing Related Relief (Docket No. 109), authorizing the
Debtors to enter into the DIP Credit Agreement and
access the DIP Facility, as may be amended, supple-
mented or modified from time to time.
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1.60 “Disallowed” means, with respect to any
Claim or Interest, that such Claim or Interest has
been determined by a Final Order or specified in a pro-
vision of the Plan not to be Allowed.

1.61 “Disbursing Agent” means (i) in the case of
distributions to the Holders of Allowed Other General
Unsecured Claims, the Class 6B Trust or such other
Entity retained by the Class 6B Trust to administer
such distributions in accordance with Article VI of this
Plan, and (ii) in the case of all other distributions to
be made to holders of Allowed Claims other than the
Other General Unsecured Claims in Class 6B under
the Plan, any Entity (including any applicable Debtor
or Reorganized Debtor if it acts in such capacity) in its
capacity as a disbursing agent under Article VI of the
Plan.

1.62 “Disclosure Statement” means the disclo-
sure statement for the Plan, as approved by the Bank-
ruptcy Court pursuant to section 1125 of the Bank-
ruptcy Code, consistent with the Restructuring Sup-
port Agreement and subject to the Consenting Credi-
tor Consent Rights.

1.63 “Disclosure Statement Approval Order”
means the Order (I) Approving Disclosure Statement
and Form and Manner of Notice of Disclosure State-
ment Hearing; (II) Establishing Solicitation and Vot-
ing Procedures; (III) Establishing Notice and Objec-
tion Procedures for Confirmation of Proposed Plan;
(IV) Approving Notice Procedures for the Assumption
or Rejection of Executory Contracts and Unexpired
Leases; and (V) Granting Related Relief (Docket No.
540).

1.64 “Disputed” means with respect to a Claim,
(a) any Claim, which Claim is disputed under Section
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7.1 of the Plan or as to which the Debtors or the Class
6B Trust, as applicable, have interposed and not with-
drawn an objection or request for estimation that has
not been determined by a Final Order; (b) any Claim,
proof of which was required to be filed by order of the
Bankruptcy Court but as to which a Proof of Claim
was not timely or properly filed by the applicable
claims bar date; (¢) any Claim that is listed in the
Schedules as unliquidated, contingent, or disputed,
and as to which no request for payment or Proof of
Claim has been filed by the applicable claims bar date;
or (d) any Claim that is otherwise disputed by any of
the Debtors, the Reorganized Debtors or the Class 6B
Trust, as applicable, in accordance with applicable
law or contract, which dispute has not been with-
drawn, resolved or overruled by a Final Order. To the
extent the Debtors or the Class 6B Trust dispute only
the amount of a Claim, such Claim shall be deemed
Allowed in the amount the Debtors or the Class 6B
Trust, as applicable, do not dispute, if any, and Dis-
puted as to the balance of such Claim.

1.65 “Distribution Record Date” means (i) with
respect to all Claims other than Other General Unse-
cured Claims, the Effective Date, or such other time
as agreed between the Debtors and the Requisite Con-
senting Creditors, and (ii) with respect to Other Gen-
eral Unsecured Claims, the Effective Date, or such
other time as agreed between the Debtors, the Requi-
site Consenting Creditors, and the Creditors’ Commit-
tee.

1.66 “Effective Date” means the date determined
by the Debtors, in consultation with the Requisite
Consenting Creditors and the Creditors’ Committee,
and on which all conditions to the effectiveness of the
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Plan set forth in Article IX hereof have been satisfied
or waived in accordance with the terms of the Plan.

1.67 “Employee Arrangements” means all em-
ployment or employee-related arrangements, agree-
ments, programs, and policies, and all compensation
and benefits plans, policies, award letters, key em-
ployee retention agreements, and programs of the
Debtors applicable to their respective employees, re-
tirees, consultants, contractors, and non-employee di-
rectors, including all savings plans, retirement plans,
healthcare plans, disability plans, severance benefit
plans, incentive plans (including equity and equity-
based plans), welfare benefits plans, and life and acci-
dental death and dismemberment insurance plans.

1.68 “Entity” means an individual, corporation,
partnership, limited liability partnership, limited lia-
bility company, association, joint stock company, joint
venture, estate, trust, unincorporated organization,
government unit (as defined in section 101(27) of the
Bankruptcy Code) or any political subdivision thereof,
or other person (as defined in section 101(41) of the
Bankruptcy Code) or other entity.

1.69 “Equipment Lease” means the long-term
lease between SSB Manufacturing Company, as les-
see, and SSB Equipment Company, Inc., as lessor,
substantially in the form included in the Plan Supple-
ment.

1.70 “Estate or Estates” means individually or
collectively, the estate or estates of the Debtors cre-
ated under section 541 of the Bankruptcy Code.

1.71 “Exchange Agreement”’ means that certain
Open Market and Cashless Exchange Agreement,
dated as of June 22, 2020, by and among Dawn Inter-
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mediate, Serta Simmons Bedding LLC, National Bed-
ding Company, L.L.C., SSB Manufacturing Company
and each of the institutions party thereto as lenders.

1.72 “Excluded Causes of Action” means any
Claims, causes of action, avoidance actions, prefer-
ences, or any other actions (i) relating to, or in connec-
tion with, the 2020 Transaction and/or the PTL Credit
Agreement or any related actions, agreements, and/or
documents to any of the foregoing, (ii) the Debtors’
claims and causes of action against the Minority Li-
censees, and (iii) such other causes of action to be
agreed upon by the Debtors, the Requisite Consenting
Creditors, and the Creditors’ Committee or the Class
6B Trustee, as applicable.

1.73 “Excluded Class 6B Claims” means (i) any
Other General Unsecured Claims in Class 6B filed or
asserted by the Minority Licensees and (ii) any In-
sured Litigation Claim solely to the extent required
under any applicable insurance policy or program,;
provided, that, the Claims set forth in (i)—(ii) may not
be Allowed without (a) the consent of the Creditors’
Committee or the Class 6B Trust, as applicable, or (b)
further order of the Bankruptcy Court; provided fur-
ther, in the event the Excluded Class 6B Claims set
forth in (1)—(i1) have not been fully reconciled within
180 days of the Effective Date, then the Class 6B
Trust shall have the right to either object to, or seek
estimation of, such unresolved Excluded Class 6B
Claims pursuant to Section 7.3 of the Plan.

1.74 “Exculpated Parties” means each of the fol-
lowing in their capacity as such and, in each case, to
the maximum extent permitted by law: (i) the Debt-
ors, (ii) Harvey Tepner and Joan Hilson, each in their
capacity as independent director of the Debtors, and
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(111) the Creditors’ Committee and each of its mem-
bers, solely in their capacity as such.

1.75 “Exit ABL Commitment” means the com-
mitment to provide the amounts contemplated under
the Exit ABL Facility, consistent with the Restructur-
ing Support Agreement and subject to the Consenting
Creditor Consent Rights.

1.76 “Exit ABL Facility” means a $100,000,000
asset-based revolving credit facility, with a letter of
credit sub-facility in an aggregate amount of up to
$30,000,000.00 to be provided by the Exit ABL Facil-
ity Lenders to the Reorganized Debtors upon the Ef-
fective Date.

1.77 “Exit ABL Facility Agent” means Wells
Fargo Bank, National Association or another agent
reasonably acceptable to the Requisite Consenting
Creditors, in its capacity as administrative agent un-
der the Exit ABL Facility Credit Agreement.

1.78 “Exit ABL Facility Credit Agreement”
means that certain credit or loan agreement, in form
and substance acceptable to the Exit ABL Facility
Agent and Exit ABL Facility Lenders, pursuant to
which the Exit ABL Facility shall be provided, to be
dated as of the Effective Date, by and among inter
alios the Reorganized Debtors, as borrower and/or
guarantor (as applicable), certain other subsidiaries
as guarantors thereto, the Exit ABL Facility Agent
and each Exit ABL Facility Lender, consistent with
the Commitment Letter and the Restructuring Sup-
port Agreement and subject to the Consenting Credi-
tor Consent Rights.
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1.79 “Exit ABL Facility Lenders” means the
lenders from time to time party to the Exit ABL Facil-
ity Credit Agreement or any other lenders reasonably
acceptable to the Requisite Consenting Creditors.

1.80 “Exit ABL Facility Loans” means the re-
volving loans to be issued under the Exit ABL Facility.

1.81 “Final Order” means as applicable, an order
or judgment of the Bankruptcy Court, or other court
of competent jurisdiction with respect to the relevant
subject matter, which has not been reversed, stayed,
modified, or amended, including any order subject to
appeal but for which no stay of such order has been
entered, and as to which the time to appeal, seek cer-
tiorari, or move for a new trial, reargument, or rehear-
ing has expired and as to which no appeal, petition for
certiorari, or other proceeding for a new trial, reargu-
ment, or rehearing has been timely taken, or as to
which any appeal that has been taken or any petition
for certiorari that has been or may be filed has been
withdrawn with prejudice, resolved by the highest
court to which the order or judgment was appealed or
from which certiorari could be sought, or any request
for new trial, reargument, or rehearing has been de-
nied, resulted in no stay pending appeal or modifica-
tion of such order, or has otherwise been dismissed
with prejudice; provided, that no order or judgment
shall fail to be a “Final Order” solely because of the
possibility that a motion under rules 59 or 60 of the
Federal Rules of Civil Procedure or any analogous
Bankruptcy Rule (or any analogous rules applicable
in another court of competent jurisdiction) or sections
502(j) or 1144 of the Bankruptcy Code has been or may
be filed with respect to such order or judgment.
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1.82 “First Lien Intercreditor Agreement”
means that certain First Lien Intercreditor Agree-
ment, dated June 22, 2020, by and among, inter alios,
the PTL Agent, the Non-PTL Agent, and acknowl-
edged and agreed to by Dawn Intermediate, Serta
Simmons Bedding, the other borrowers party thereto
and each of the other obligors party thereto.

1.83 “FLFO Claim” means any Claim arising
from, derived from, or in connection to first lien first
out term loans held under the PTL Credit Agreement,
including any accrued and unpaid interest (whether
accruing pre- or postpetition), fees, and other amounts
arising and payable with respect thereto, and all
Claims or Causes of Action relating thereto.

1.84 “FLFO Term Loans” means the new “first
lien first out” term loan in the aggregate principal
amount of $200 million under the PTL Credit Agree-
ment.

1.85 “FLSO Claim” means any Claim arising
from, derived from, or in connection to first lien second
out term loans under the PTL Credit Agreement, in-
cluding any accrued and unpaid interest, fees, and
other amounts arising and payable with respect
thereto, and all Claims or Causes of Action relating
thereto.

1.86 “FLSO Term Loans” means the “first lien
second out” term loans under the PTL Credit Agree-
ment.

1.87 “Governmental Unit’ has the meaning set
forth in section 101(27) of the Bankruptcy Code.

1.88 “GUC Recovery Allocation Table” means
the table attached hereto as Exhibit A.
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1.89 “Impaired” means, with respect to a Claim,
Interest, or Class of Claims or Interests, “impaired”
within the meaning of sections 1123(a)(4) and 1124 of
the Bankruptcy Code.

1.90 “Indemnification Obligation” means any
existing or future obligation of any Debtor to indem-
nify (i) current directors, officers, members, manag-
ers, agents or employees of any of the Debtors who
served in such capacity, with respect to or based upon
such service or any act or omission taken or not taken
in any of such capacities, or for or on behalf of any
Debtor, whether pursuant to agreement, the Debtors’
respective memoranda, articles or certificates of incor-
poration, corporate charters, bylaws, operating agree-
ments, limited liability company agreements, or simi-
lar corporate or organizational documents or other ap-
plicable contract or law in effect as of the Effective
Date or (ii) the PTL Lenders and the PTL Agent under
the PTL Credit Agreement.

1.91 “Intercompany Claim” means any Claim
against a Debtor held by another Debtor.

1.92 “Intercompany Interest” means an Inter-
est in a Debtor held by another Debtor, other than an
Interest in Dawn Intermediate or Serta Simmons
Bedding.

1.93 “Intercreditor Agreements” means, collec-
tively, the First Lien Intercreditor Agreement and the
ABL Intercreditor Agreement.

1.94 “Insured Litigation Claims” means in-
sured personal injury and employment practice litiga-
tion claims or such other insured claims constituting
Other General Unsecured Claims in Class 6B.
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1.95 “Interests” means any equity in a Debtor as
defined in section 101(16) of the Bankruptcy Code, in-
cluding all ordinary shares, units, common stock, pre-
ferred stock, membership interest, partnership inter-
est, or other instruments evidencing an ownership in-
terest, or equity security (as defined in section 101(16)
of the Bankruptcy Code) in any of the Debtors,
whether or not transferable, and any option, warrant
or right, contractual or otherwise, including, without
limitation, equity-based employee incentives, grants,
stock options, stock appreciation rights, restricted
stock, restricted stock units, performance
shares/units, incentive awards, or other instruments
issued to employees of the Debtors, to acquire any
such interests in a Debtor that existed immediately
before the Effective Date (in each case whether or not
arising under or in connection with any employment
agreement; provided, that the foregoing shall not ap-
ply to any entitlement to participate in or receive any
Interests of the Reorganized Debtors).

1.96 “Intermediate Equity Interests” means
any outstanding Interests in Dawn Intermediate that
existed immediately prior to the Effective Date.

1.97 “Lien” has the meaning set forth in section
101(37) of the Bankruptcy Code.

1.98 “Local Bankruptcy Rules” means the
Bankruptcy Local Rules for the United States Bank-
ruptcy Court for the Southern District of Texas.

1.99 “Management Incentive Plan” means a
post-emergence equity-based management incentive
plan under which eight percent (8%) of the New Com-
mon Interests outstanding on a fully diluted basis is-
sued on the Effective Date shall be set aside and may
be issued to members of the Reorganized Debtors’



197a

management on the terms described in Section 5.12 of
the Plan.

1.100 “Minority Licensees” has the meaning
set forth in the Minority Licensees’ Motion for Relief
from the Automatic Stay to Allow Arbitration to Pro-
ceed (Docket No. 405).

1.101 “New Board” means the board of directors
or managers of Reorganized Parent.

1.102 “New Common Interests” means the new
common equity of Reorganized Parent to be issued (a)
on the Effective Date or (b) as otherwise permitted
pursuant to the Plan and the New Corporate Govern-
ance Documents.

1.103 “New Corporate Governance Docu-
ments” means the certificate of incorporation, certifi-
cate of formation, bylaws, limited liability company
agreements, shareholder agreement (if any), operat-
ing agreement or other similar organizational or for-
mation documents, as applicable, of the Reorganized
Debtors, in each case, consistent with the Restructur-
ing Support Agreement and subject to the Consenting
Creditor Consent Rights.

1.104 “New Intercreditor Agreement” means
that certain intercreditor agreement, to be entered
into on the Effective Date, in form and substance ac-
ceptable to the Exit ABL Facility Agent and Exit ABL
Facility Lenders, by and between the New Term Loan
Agent and the Exit ABL Facility Agent, consistent
with the Restructuring Support Agreement and sub-
ject to the Consenting Creditor Consent Rights.

1.105 “New Term Loan” means new first lien
term loans in an aggregate principal amount of
$315,000,000.00 (including original issue discount, if
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any) pursuant to the New Term Loan Credit Facility
Agreement.

1.106 “New Term Loan Agent” means an Entity
in its capacity as administrative agent under the New
Term Loan Credit Facility Agreement the identity of
which shall be reasonably acceptable to the Requisite
Consenting Creditors.

1.107 “New Term Loan Credit Facility Agree-
ment” means that certain credit or loan agreement
pursuant to which the New Term Loan shall be pro-
vided, to be dated as of the Effective Date, by and
among inter alios the Reorganized Debtors, as borrow-
ers and/or guarantors (as applicable), certain other
subsidiaries as guarantors thereto, the New Term
Loan Agent and the New Term Loan Lenders, con-
sistent with the Restructuring Support Agreement
and subject to the Consenting Creditor Consent
Rights.

1.108 “New Term Loan Lenders” means the
lenders to the New Term Loan.

1.109 “Non-PTL Agent’” means UBS AG, Stam-
ford Branch, solely in its capacities as administrative
agent and collateral agent under the Non-PTL Term
Loan Agreement.

1.110 “Non-PTL Claims” means any Claim aris-
ing from or in connection to principal obligations un-
der the Non-PTL Term Loan Agreement, including all
accrued and unpaid interest, fees, and other amounts
payable pursuant to, and all claims or Causes of Ac-
tion arising under or in connection with.

1.111 “Non-PTL Lenders” means the lenders
from time to time party to the Non-PTL Term Loan
Agreement.
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1.112 “Non-PTL Term Loan Agreement”
means that certain First Lien Term Loan Agreement,
dated as of November 8, 2016 (as amended by that cer-
tain Amendment No. 1 to First Lien Term Loan Agree-
ment, dated as of June 22, 2020 and as may be further
amended, restated, amended and restated, supple-
mented or otherwise modified from time to time), by
and among Dawn Intermediate, as holdings, Serta
Simmons Bedding, National Bedding Company
L.L.C., an Illinois limited liability company, and SSB
Manufacturing Company, a Delaware corporation, as
borrowers; the Non-PTL Lenders and the Non-PTL
Agent.

1.113 “Ongoing General Unsecured Claims”
means certain designated Unsecured Claims that are
not Other General Unsecured Claims or Intercom-
pany Claims, which are fixed, liquidated, and undis-
puted payment obligations to a third-party provider of
goods or services to the Company that facilitates the
Company’s operations in the ordinary course of busi-
ness and will continue to do so after the Effective Date
that are neither secured by collateral or entitled to
priority under the Bankruptcy Code or any Final Or-
der of the Bankruptcy Court.

1.114 “Other General Unsecured Claim”
means any Unsecured Claim against the Debtors that
is not an Ongoing General Unsecured Claim, Inter-
company Claim, or Non-PTL Claim.

1.115 “Other Intercompany Interests” means
Serta Simmons Bedding Equity Interests and any
other Intercompany Interests identified as such in the
Restructuring Transactions Exhibit filed with the
Plan Supplement.
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1.116 “Other Secured Claim” means a Secured
Claim, other than an Administrative Expense Claim,
a Priority Tax Claim, a FLFO Claim, or a FLSO
Claim. For the avoidance of doubt, Non-PTL Claims
are not Other Secured Claims.

1.117 “Pension Plans” means, collectively, the
Steelworkers Pension Trust, Teamsters National
401(k) Savings Plan, and Western Conference of
Teamsters Pension Trust.

1.118 “Person” means an individual, corpora-
tion, partnership, joint venture, association, joint
stock company, limited liability company, limited lia-
bility partnership, trust, estate, unincorporated or-
ganization, governmental unit (as defined in section
101(27) of the Bankruptcy Code), or other Entity.

1.119 “Petition Date” means, with respect to a
Debtor, the date on which such Debtor commenced its
Chapter 11 Case.

1.120 “Plan” means this joint chapter 11 plan,
including all appendices, exhibits, schedules, and sup-
plements hereto (including, without limitation, any
appendices, schedules, and supplements to the Plan
contained in the Plan Supplement), as the same may
be amended, supplemented, or modified from time to
time in accordance with the provisions of the Bank-
ruptcy Code and the terms hereof, consistent with the
Restructuring Support Agreement and subject to the
Consenting Creditor Consent Rights and any other
applicable consent rights set forth in the Restructur-
ing Support Agreement.

1.121 “Plan Supplement” means a supple-
mental appendix to the Plan containing certain docu-
ments and forms of documents, schedules, and exhib-
its relevant to the implementation of the Plan, as may
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be amended, modified, or supplemented from time to
time in accordance with the terms hereof and the
Bankruptcy Code and Bankruptcy Rules, which shall
include, but not be limited to: (a) the New Corporate
Governance Documents; (b) the New Term Loan
Credit Facility Agreement; (c) the New Intercreditor
Agreement; (d) the Exit ABL Facility Agreement; (e)
to the extent known, information required to be dis-
closed in accordance with section 1129(a)(5) of the
Bankruptcy Code; (f) the Restructuring Transactions
Exhibit; (g) the Schedule of Retained Causes of Action,
(h) the Schedule of Rejected Contracts, (i) the Sched-
ule of Assumed Contracts, (j) the Tax Matters Agree-
ment, (k) the Class 6B Trust Agreement, (1) Equip-
ment Lease, (m) Class 6B Tax Disclosures, and (n) any
Management Incentive Plan allocation and related
documents, if applicable, solely to the extent agreed
by the Company and the Requisite Consenting Credi-
tors by the Plan Supplement Date; provided, that the
foregoing shall be consistent with the Restructuring
Support Agreement and subject to the Consenting
Creditor Consent Rights and any other applicable con-
sent rights set forth in the Restructuring Support
Agreement; provided further, that through the Effec-
tive Date, the Debtors shall have the right to amend
the Plan Supplement and any schedules, exhibits, or
amendments thereto, in accordance with the terms of
the Plan and the Restructuring Support Agreement,
in each case, consistent with the Restructuring Sup-
port Agreement and subject to the Consenting Credi-
tor Consent Rights.

1.122 “Plan Supplement Date” means the Busi-
ness Day that is at least 10 days before the Voting
Deadline or such other later date determined by the
Debtors (in consultation with the Consenting Credi-
tors).
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1.123 “Prepetition ABL Agent” means UBS AG,
Stamford Branch, in its capacities as administrative
agent and collateral agent under the Prepetition ABL
Agreement.

1.124 “Prepetition ABL Agreement” means
that certain ABL Credit Agreement, dated as of No-
vember 8, 2016 (as amended by that certain Amend-
ment No. 1 to ABL Credit Agreement, dated as of June
30, 2020 and as may be further amended, restated,
amended and restated, supplemented or otherwise
modified from time to time), by and among Dawn In-
termediate, as holdings, Serta Simmons Bedding, Na-
tional Bedding Company L.L.C., an Illinois limited li-
ability company, and SSB Manufacturing Company, a
Delaware corporation, as borrowers; the Prepetition
ABL Lenders and the Prepetition ABL Agent.

1.125 “Prepetition ABL Lenders” means the
several banks and other financial institutions from
time to time party to the Prepetition ABL Agreement.

1.126 “Prepetition Adversary” means that cer-
tain action commenced by AG Centre Street Partner-
ship L.P., AG Credit Solutions Non-ECI Master Fund,
L.P., AG Super Fund Master, L.P., AG SF Master (L),
L.P., et al. in the Supreme Court of the State of New
York, County of New York, Index No. 654181/2022.

1.127 “Prepetition Adversary Actions” means
collectively, the Prepetition Adversary and the Prepe-
tition LCM Adversary.

1.128 “Prepetition LCM Adversary” means
that certain action commenced by LCM XXII LTD.,
LCM XXIII LTD., et al. in the United States District
Court for the Southern District of New York, Civil Ac-
tion No. 1:21-cv-03987.
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1.129 “Prerequisite Condition” shall have the

meaning ascribed to such term in Section 9.2 of the
Plan.

1.130 “Priority Non-Tax Claim” means any
Claim other than an Administrative Expense Claim
or a Priority Tax Claim, entitled to priority in pay-
ment as specified in section 507(a) of the Bankruptcy
Code.

1.131 “Priority Tax Claim” means any Secured
Claim or unsecured Claim of a Governmental Unit of
the kind entitled to priority in payment as specified in
sections 502(i) and 507(a)(8) of the Bankruptcy Code.

1.132 “Professional” means an Entity (i) em-
ployed pursuant to a Bankruptcy Court order in ac-
cordance with sections 327, 363, or 1103 of the Bank-
ruptcy Code and to be compensated for services ren-
dered before or on the Effective Date pursuant to sec-
tions 327, 328, 329, 330, 331, or 363 of the Bankruptcy
Code; or (ii) awarded compensation and reimburse-
ment by the Bankruptcy Court pursuant to section
503(b)(4) of the Bankruptcy Code that are not Re-
structuring Fees and Expenses.

1.133 “Professional Fee Claims” means all
Claims for fees and expenses (including transaction
and success fees) incurred by a Professional on or after
the Petition Date to the extent such fees and expenses
have not been paid pursuant to an order of the Bank-
ruptcy Court.

1.134 “Professional Fee Escrow” means an es-
crow account established and funded pursuant to Sec-
tion 2.6 of the Plan.

1.135 “Pro Rata Share” means the proportion
that an Allowed Claim or Interest in a particular
Class bears to the aggregate amount of Allowed
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Claims or Interest in that Class, or the proportion that
Allowed Claims or Interests in a particular Class bear
to the aggregate amount of Allowed Claims and Dis-
puted Claims or Allowed Interests and Disputed In-
terests in a particular Class and other Classes enti-
tled to share in the same recovery as such Class under
the Plan.

1.136 “PTL Agent” means UBS AG, Stamford
Branch, solely in its capacities as administrative
agent and collateral agent under the PTL Credit
Agreement and Wilmington Savings Society, FSB
solely in its capacities as successor administrative
agent and collateral agent under the PTL Credit
Agreement.

1.137 “PTL Credit Agreement” means that cer-
tain Super-Priority Term Loan Agreement, dated as of
June 22, 2020 (as amended by that certain Amend-
ment No. 1 to Super-Priority Term Loan Agreement,
dated as of October 19, 2020 and by that certain
Amendment No. 2 to Super-Priority Term Loan
Agreement, dated as of November 12, 2020, and as
may be further amended, restated, amended and re-
stated, supplemented or otherwise modified from time
to time), by and among Dawn Intermediate, as hold-
ings, Serta Simmons Bedding, National Bedding Com-
pany L.L.C., an Illinois limited liability company, and
SSB Manufacturing Company, a Delaware corpora-
tion, as borrowers; the PTL Lenders, and the PTL
Agent.

1.138 “PTL Group” means that certain ad hoc
group of PTL Lenders represented by the PTL Group
Advisors.

1.139 “PTL Group Counsel” means Gibson,
Dunn & Crutcher LLP, as legal advisors to the PTL
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Group, and one local counsel to the PTL Group in each
relevant jurisdiction, solely to the extent each local
counsel has been approved in advance by the Com-
pany Parties.

1.140 “PTL Group Advisors” means, collec-
tively, (i) the PTL Group Counsel, (ii) Centerview
Partners LLC, (iii) one local counsel to the PTL Group
in each relevant jurisdiction, and (iv) any other pro-
fessionals, advisors, consultants, testifying witnesses,
and/or experts retained by the PTL Group solely to the
extent approved in advance by the Company Parties.

1.141 “PTL Lenders” means the several banks
and other financial institutions from time to time
party to the PTL Credit Agreement holding PTL Obli-
gations.

1.142 “PTL Obligations” means the Obliga-
tions, as defined in the PTL Credit Agreement.

1.143 “Proof of Claim” means a proof of Claim
filed against any of the Debtors in the Chapter 11
Cases.

1.144 “Reinstate, Reinstated, or Reinstate-
ment” means leaving a Claim Unimpaired under the
Plan.

1.145 “Related Parties” means with respect to a
Person, that Person’s predecessors, successors, as-
signs, subsidiaries, Affiliates, managed accounts or
funds, current and former officers, directors, princi-
pals, shareholders, members, partners, managers,
employees, agents, advisory board members, financial
advisors, attorneys, accountants, investment bankers,
consultants, representatives, management compa-
nies, fund advisors and other professionals, invest-
ment advisors, sub-advisors, collateral managers, and
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such Persons respective heirs, executors, estates, and
nominees, in each case in their capacity as such.

1.146 “Released Parties” means, collectively: (a)
the Debtors; (b) the Reorganized Debtors; (c) the PTL
Agent; (d) the Consenting Creditors; (e) the DIP
Agent,; (f) the DIP Lenders; (g) the Consenting Equity
Holders; (h) the Creditors’ Committee and each of its
members, solely in their capacity as such; and (i) with
respect to each of the foregoing Persons in clauses (a)
through (h), all current and former Related Parties.
Notwithstanding the foregoing, any Person that opts
out of the releases set forth in Section 10.6(b) of the
Plan shall not be deemed a Released Party thereun-
der.

1.147 “Releasing Parties” means collectively,
and in each case solely in their capacity as such, (a)
the Debtors; (b) the Reorganized Debtors; (c) the PTL
Agent; (d) the Consenting Creditors; (e) the DIP
Agent; (f) the DIP Lenders; (g) the Consenting Equity
Holders; (h) the Creditors’ Committee and each of its
members, solely in their capacity as such; and (i) with
respect to each of the foregoing Persons in clauses (a)
through (h), all Related Parties; (j) the holders of all
Claims or Interests that vote to accept the Plan; (k)
the holders of all Claims or Interests whose vote to ac-
cept or reject the Plan is solicited but that do not vote
either to accept or to reject the Plan and do not opt out
of granting the releases set forth herein; (1) the hold-
ers of all Claims or Interests that vote, or are deemed,
to reject the Plan or that are presumed to accept the
Plan but do not opt out of granting the releases set
forth herein; provided, that any holder of an Ongoing
General Unsecured Claim that subsequently is
deemed to be a holder of an Other General Unsecured
Claim, but opts into the releases set forth in the Plan
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shall be a Releasing Party; (m) the holders of all
Claims and Interests that were given notice of the op-
portunity to opt out of granting the releases set forth
herein but did not opt out; and (n) any other Released
Party, even if such Released Party purports to opt out
of the releases set forth herein.

1.148 “Reorganized Debtors” means a Debtor,
or any successor or assign thereto, by merger, consol-
idation, reorganization, or otherwise, in the form of a
corporation, limited liability company, partnership, or
other form, as the case may be, on and after the Effec-
tive Date, including Reorganized Parent.

1.149 “Reorganized Parent” means, from and
after the Effective Date, the Entity or Entities serving
as the parent or parents of the Reorganized Debtors,
identified in and consistent with the Restructuring
Transactions Exhibit and as reorganized pursuant to
the Plan.

1.150 “Requisite @ Consenting  Creditors”
means, as of the date of determination, Consenting
Creditors holding at least a majority in aggregate
principal amount outstanding under the PTL Credit
Agreement held by all of the Consenting Creditors.

1.151 “Restructuring Fees and Expenses”
means (i) the Consenting Equity Holder Fees and Ex-
penses; and (ii) all reasonable and documented fees,
costs and expenses of each of the PTL Group Advisors
and the PTL Agent, in each case, (i) in connection with
the negotiation, formulation, preparation, execution,
delivery, implementation, consummation and/or en-
forcement of the Restructuring Support Agreement,
this Plan, and/or any of the other Definitive Docu-
ments, and/or the transactions contemplated hereby
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or thereby, and/or any amendments, waivers, con-
sents, supplements or other modifications to any of
the foregoing and, to the extent applicable, (i1)(A) con-
sistent with any engagement letters or fee reimburse-
ment letters entered into between the Company, on
the one hand, and the applicable PTL Group Advisors,
on the other hand (as supplemented and/or modified
by this Agreement), or (B) as provided in the DIP Or-
der and/or the Confirmation Order.

1.152 “Restructuring Support Agreement”
means that certain Restructuring Support Agree-
ment, dated as of January 23, 2023, by and among the
Debtors, the Consenting Creditors, and the Consent-
ing Equity Holders, including any exhibits attached
thereto (as may be amended, supplemented or modi-
fied from time to time in accordance with the terms
thereof).

1.153 “Restructuring Transactions” means
one or more transactions premised on a debt-for-eq-
uity exchange to occur on the Plan Effective Date or
as soon as reasonably practicable thereafter, that may
be necessary or appropriate to effect any transaction
described in, approved by, contemplated by, or neces-
sary to effectuate the Plan, in each case, subject to the
applicable Consenting Creditor Consent Rights, in-
cluding: (i) the execution and delivery of any appropri-
ate agreements or other documents of merger, amal-
gamation, consolidation, restructuring, conversion,
disposition, transfer, formation, organization, dissolu-
tion, or liquidation containing terms that are con-
sistent with the terms of the Plan, and that satisfy the
requirements of applicable law and any other terms to
which the applicable Persons may agree, including the
documents comprising the Plan Supplement; (ii) the
execution and delivery of appropriate instruments of
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transfer, assignment, assumption, or delegation of
any asset, property, right, liability, debt, or obligation
on terms consistent with the terms of the Plan and
having other terms for which the applicable Persons
agree; (iii1) the filing of appropriate certificates or arti-
cles of incorporation, reincorporation, merger, amal-
gamation, consolidation, conversion, or dissolution
pursuant to applicable state law; (iv) such other trans-
actions that are required to effectuate the Restructur-
ing Transactions Exhibit in the most tax efficient
manner for the Debtors and Reorganized Debtors, in-
cluding any mergers, consolidations, restructurings,
conversions, dispositions, transfers, formations, or-
ganizations, dissolutions, or liquidations; (v) the exe-
cution, delivery, and filing, if applicable, of the Defin-
itive Documents; (vi) the issuance of securities, all of
which shall be authorized and approved in all re-
spects, in each case, without further action being re-
quired under applicable law, regulation, order or rule;
(vii) pursuing, litigating, adjudicating, diligently pros-
ecuting, resolving, and taking all other necessary ac-
tions with respect to the Adversary Proceeding and
the Prepetition Adversary Actions consistent with the
Plan and this Agreement; and (viii) all other actions
that the applicable Persons determine to be necessary
or appropriate, including making filings or recordings
that may be required by applicable law.

1.154 “Restructuring Transactions Exhibit”
means a memorandum setting forth the transactions
that are required to effectuate the Restructuring
Transactions contemplated by the Plan and included
in the Plan Supplement, consistent with the Restruc-
turing Support Agreement and subject to the Consent-
ing Creditor Consent Rights, and solely with respect
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to the Redemption Transaction (as defined in the Re-
structuring Support Agreement), acceptable to the
Consenting Equity Holders.

1.155 “Serta Simmons Bedding Equity Inter-
ests” means any outstanding Interests in Serta Sim-
mons Bedding that existed immediately prior to the
Effective Date.

1.156 “Schedule of Assumed Contracts”
means the schedule of executory contracts and unex-
pired leases to be assumed by the Debtors pursuant to
the Plan, as the same may be amended, modified, or
supplemented from time to time, consistent with the
Restructuring Support Agreement and subject to the
Consenting Creditor Consent Rights.

1.157 “Schedule of Rejected Contracts” means
the schedule of executory contracts and unexpired
leases to be rejected by the Debtors pursuant to the
Plan, if any, as the same may be amended, modified,
or supplemented from time to time, consistent with
the Restructuring Support Agreement and subject to
the Consenting Creditor Consent Rights.

1.158 “Schedule of Retained Causes of Ac-
tion” means a schedule of Causes of Action to be re-
tained by the Reorganized Debtors a set forth in the
Plan Supplement, consistent with the Restructuring
Support Agreement and subject to the Consenting
Creditor Consent Rights.

1.159 “Schedules” means any schedules of as-
sets and liabilities, schedules of executory contracts
and unexpired leases, and statements of financial af-
fairs filed by the Debtors pursuant to section 521 of
the Bankruptcy code.

1.160 “Secured Claim” means a Claim (a) se-
cured by a Lien on collateral to the extent of the value
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of such collateral as (i) set forth in the Plan, (ii) agreed
to by the holder of such Claim and the Debtors, or (iii)
determined by a Final Order in accordance with sec-
tion 506(a) of the Bankruptcy Code exceeds the value
of the Claim, or (b) secured by the amount of any right
of setoff of the holder thereof in accordance with sec-
tion 553 of the Bankruptcy Code. For the avoidance of
doubt, the Non-PTL Claims are not Secured Claims.

1.161 “Security” means any Security, as such
term is defined in section 101(49) of the Bankruptcy
Code.

1.162 “SIR” means self-insured retention, re-
tained limit, deductible, or similar provision in any
applicable insurance policy.

1.163 “Solicitation Materials” means materi-
als used in connection with the solicitation of votes on
the Plan, including the Disclosure Statement, the Dis-
closure Statement Approval Order, and any proce-
dures established by the Bankruptcy Court with re-
spect to solicitation of votes on the Plan, consistent
with the Restructuring Support Agreement and, in
each case, subject to the Consenting Creditor Consent
Rights.

1.164 “Steelworkers Pension Trust” means the
pension trust, in which eligible employees in the Debt-
ors’ Monroe, Ohio, and Moreno Valley, California
plants participate.

1.165 “Subsequent Condition” shall have the
meaning ascribed to such term in Section 9.2 of the
Plan.

1.166 “Tax Code” means the Internal Revenue
Code of 1986, as amended from time to time.
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1.167 “Tax Matters Agreement” means the
agreement between Dawn Holdings, Inc., Serta Sim-
mons Bedding, LLC, SSB Manufacturing Company,
Serta, Inc., and SSH Canada Holding Co., substan-
tially in the form included in the Plan Supplement.

1.168 “Teamsters National 401(k) Savings
Plan” means the savings plan in which eligible em-
ployees in Hawaii participate.

1.169 “Trading Order” means the order entered
by the Bankruptcy Court, related to, among other
things, certain transfers and rights to purchase or sell
Interests in the Debtors.

1.170 “U.S. Trustee” means the United States
Trustee for Region 7.

1.171 “Unimpaired” means, with respect to a
Claim, Interest, or Class of Claims or Interests, not
“impaired” within the meaning of sections 1123(a)(4)
and 1124 of the Bankruptcy Code.

1.172 “Unsecured Claim” means all Claims that
are not a Secured Claim, Other Secured Claims, Pri-
ority Tax Claim, Priority Non-Tax Claim, Professional
Fee Claim, DIP Claim, or an Administrative Expense
Claim. For the avoidance of doubt, deficiency claims
in respect of the FLSO Claims are not Unsecured
Claims.

1.173 “Vendor Order” means, as applicable, the
Final Order (I) Authorizing Debtors to Pay (A) Critical
Vendor Claims, (B) Lien Claims, (C) 503(b)(9) Claims,
and (D) Certain Royalties; and (II) Granting Related
Relief (Docket No. 369) or the Interim Order (I) Au-
thorizing Debtors to Pay (A) Critical Vendor Claims,
(B) Lien Claims, (C) 503(b)(9) Claims, and (D) Certain
Royalties; and (II) Granting Related Relief (Docket
No. 106).
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1.174 “Voting Deadline” means the date and
time as may be set by the Bankruptcy Court pursuant
to the Solicitation Materials.

1.175 “Western Conference of Teamsters Pen-
sion Trust” means the pension trust in which eligible
employees in the Debtors’ Moreno Valley, California
truck drivers participate.

1.176 “Workers’ Compensation Programs”
has the meaning as set forth in the Final Order (I) Au-
thorizing Debtors to (A) Continue Insurance Pro-
grams and Surety Bond Program, (B) Pay All Obliga-
tions with Respect Thereto, and (C) Modify Automatic
Stay to Permit Employees to Proceed with Workers’
Compensation Claims; and (II) Granting Related Re-
lief (Docket No. 93), including such Workers’ Compen-
sation Programs identified on Exhibit A annexed
thereto.

B. Interpretation; Application of Definitions
and Rules of Construction.

Unless otherwise specified, all section or exhibit
references in the Plan are to the respective section in,
or exhibit to, the Plan, as the same may be amended,
waived, or modified from time to time. The words
“herein,” “hereof,” “hereto,” “hereunder,” and other
words of similar import refer to the Plan as a whole
and not to any particular section, subsection, or clause
contained therein and have the same meaning as “in
the Plan,” “of the Plan,” “to the Plan,” and “under the
Plan,” respectively. The words “includes” and “includ-
ing” are not limiting. The headings in the Plan are for
convenience of reference only and shall not limit or
otherwise affect the provisions hereof. For purposes
herein: (1) in the appropriate context, each term,
whether stated in the singular or plural, shall include
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both the singular and plural, and pronouns stated in
the masculine, feminine, or neuter gender shall in-
clude the masculine, feminine, and the neuter gender;
(2) any reference herein to a contract, lease, instru-
ment, release, indenture, or other agreement or docu-
ment being in a particular form or on particular terms
and conditions means that the referenced document
shall be substantially in that form or substantially on
those terms and conditions; (3) unless otherwise spec-
ified, all references herein to “Sections” are references
to Sections hereof or hereto; (4) the rules of construc-
tion set forth in section 102 of the Bankruptcy Code
shall apply; and (5) any term used in capitalized form
herein that is not otherwise defined but that is used
in the Bankruptcy Code or the Bankruptcy Rules shall
have the meaning assigned to that term in the Bank-
ruptcy Code or the Bankruptcy Rules, as the case may
be.

C. Computation of Time

Unless otherwise specifically stated herein, the
provisions of Bankruptcy Rule 9006(a) shall apply in
computing any period of time prescribed or allowed
herein. If the date on which a transaction may occur
pursuant to the Plan shall occur on a day that is not a
Business Day, then such transaction shall instead oc-
cur on the next Business Day.

D. Reference to Monetary Figures.

All references in the Plan to monetary figures
shall refer to the legal tender of the United States of
America, unless otherwise expressly provided.

E. Controlling Document.

In the event of an inconsistency between the Plan
and the Plan Supplement, the terms of the relevant
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document in the Plan Supplement shall control (un-
less stated otherwise in such Plan Supplement docu-
ment). In the event of an inconsistency between the
Plan and any other instrument or document created
or executed pursuant to the Plan, or between the Plan
and the Disclosure Statement, the Plan shall control.
The provisions of the Plan and of the Confirmation Or-
der shall be construed in a manner consistent with
each other so as to effect the purposes of each; pro-
vided, that, if there is determined to be any incon-
sistency between any Plan provision and any provi-
sion of the Confirmation Order that cannot be so rec-
onciled, then, solely to the extent of such incon-
sistency, the provisions of the Confirmation Order
shall govern and any such provision of the Confirma-
tion Order shall be deemed a modification of the Plan.

F. Consultation, Information, Notice, and
Consent Rights.

Notwithstanding anything herein to the contrary,
any and all consultation, information, notice, and con-
sent rights of the parties to the Restructuring Support
Agreement set forth in the Restructuring Support
Agreement (without enhancement or expansion
thereof), including any Consenting Creditor Consent
Rights, with respect to the form and substance of the
Plan, all exhibits to the Plan, the Plan Supplement,
the Disclosure Statement, and all other Definitive
Documents, including any amendments, restate-
ments, supplements, or other modifications to such
agreements and documents, and any consents, waiv-
ers, or other deviations under or from any such docu-
ments, shall be incorporated herein by this reference
(including to the applicable definitions in Article I.A
hereof) and fully enforceable as if stated in full herein.
In case of a conflict between the consent rights of the
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Consenting Creditors or other applicable parties that
are set forth in the Restructuring Support Agreement
with those parties’ consent rights that are set forth in
the Plan or the Plan Supplement, unless otherwise set
forth in this Plan, the consent rights in the Restruc-
turing Support Agreement shall control. Any and all
consent rights of the Requisite Consenting Creditors
referenced in the Plan or the Restructuring Support
Agreement, to the extent given, not given, or other-
wise withheld, may be communicated by email trans-
mission by counsel.

ARTICLE II.
ADMINISTRATIVE EXPENSE CLAIMS,
PROFESSIONAL FEE CLAIMS, DIP CLAIMS,
AND PRIORITY TAX CLAIMS.

2.1. Administrative Expense Claims.

Except to the extent that a holder of an Allowed
Administrative Expense Claim agrees to different
treatment, each holder of an Allowed Administrative
Expense Claim (other than a Professional Fee Claim)
shall receive, in full and final satisfaction of such
Claim, Cash in an amount equal to such Allowed Ad-
ministrative Expense Claim on the Effective Date or
as soon as practicable thereafter or such other treat-
ment consistent with the provisions of section
1129(a)(9) of the Bankruptcy Code; provided, however,
Allowed Administrative Expense Claims representing
liabilities incurred in the ordinary course of business
by the Debtors, as Debtors in Possession, shall be paid
by the Debtors or the Reorganized Debtors, as appli-
cable, in the ordinary course of business, consistent
with past practice and in accordance with the terms
and subject to the conditions of any orders, course of
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dealing or agreements governing, instruments evi-
dencing, or other documents relating to such transac-
tions.

2.2. Professional Fee Claims.

(a) All Professionals seeking approval by the
Bankruptcy Court of Professional Fee Claims shall (i)
file, on or before the date that is forty-five (45) days
after the Effective Date (unless extended by the Reor-
ganized Debtors), their respective applications for fi-
nal allowances of compensation for services rendered
and reimbursement of expenses incurred and (ii) be
paid in full, in Cash, in such amounts as are Allowed
by the Bankruptcy Court or authorized to be paid in
accordance with the order(s) relating to or allowing
any such Professional Fee Claims.

(b) The Reorganized Debtors are authorized to
pay compensation for services rendered or reimburse-
ment of expenses incurred after the Effective Date in
the ordinary course and without the need for Bank-
ruptcy Court approval.

2.3. Priority Tax Claims.

Except to the extent that a holder of an Allowed
Priority Tax Claim agrees to less favorable treatment,
each holder of an Allowed Priority Tax Claim shall re-
ceive, in full and final satisfaction, settlement, release
and discharge of, and in exchange for, such Allowed
Priority Tax Claim, at the sole option of the Debtor or
the Reorganized Debtors, as applicable, in consulta-
tion with the Requisite Consenting Creditors, Cash in
an amount equal to such Allowed Priority Tax Claim
on, or as soon thereafter as is reasonably practicable,
the later of (a) the Effective Date, to the extent such
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Claim is an Allowed Priority Tax Claim on the Effec-
tive Date, (b) the first Business Day after the date that
is thirty (30) calendar days after the date such Prior-
ity Tax Claim becomes an Allowed Priority Tax Claim,
and (c) the date such Allowed Priority Tax Claim is
due and payable in the ordinary course; provided that,
the Debtors and the Reorganized Debtors, as applica-
ble, reserve the right to prepay all or a portion of any
such amounts at any time under this option without
penalty or premium.

2.4. DIP Claims.

Subject to the DIP Order, on the Effective Date,
each DIP Claim will be indefeasibly paid in full in
Cash upon the Effective Date, and all letters of credit
issued under the DIP Credit Agreement shall be cash
collateralized in accordance with the terms of the DIP

Credit Agreement, unless otherwise agreed to by the
Debtors, DIP Agent, and DIP Lenders.

2.5. Restructuring Fees and Expenses

The Restructuring Fees and Expenses incurred, or
estimated to be incurred, up to and including the Ef-
fective Date (or, with respect to necessary post-Effec-
tive Date activities, after the Effective Date, includ-
ing, without limitation, in connection with or related
to the Adversary Proceeding, the Prepetition Adver-
sary Actions, and/or any other claims, proceedings, ac-
tions, or causes of action in connection with or related
to the PTL Credit Agreement, the Exchange Agree-
ment, the Intercreditor Agreements, and/or the 2020
Transaction), shall be paid in full in Cash on the Ef-
fective Date or as soon as reasonably practicable
thereafter (to the extent not previously paid or satis-
fied during the course of the Chapter 11 Cases) in ac-
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cordance with, and subject to, the terms of the Re-
structuring Support Agreement, without any require-
ment to file a fee application with the Bankruptcy
Court or without any requirement for Bankruptcy
Court review or approval. All Restructuring Fees and
Expenses to be paid on the Effective Date shall be es-
timated prior to and as of the Effective Date and such
estimates shall be delivered to the Debtors at least
two (2) Business Days before the anticipated Effective
Date; provided, however, that such estimates shall not
be considered an admission or limitation with respect
to such Restructuring Fees and Expenses. On the Ef-
fective Date, or as soon as practicable thereafter, final
invoices for all Restructuring Fees and Expenses in-
curred prior to and as of the Effective Date shall be
submitted to the Debtors.

2.6. Professional Fee Escrow.

As soon as reasonably practicable after the Con-
firmation Date and no later than the Effective Date,
the Debtors shall establish and fund the Professional
Fee Escrow with Cash equal to the Professional Fee
Claims, and no Liens, Claims, or interests shall en-
cumber the Professional Fee Escrow in any way
(whether on account of the New Reorganized Debt, or
otherwise). The Professional Fee Escrow (including
funds held in the Professional Fee Escrow) (i) shall not
be and shall not be deemed property of the Debtors or
the Reorganized Debtors and (ii) shall be held in trust
for the Professionals; provided that funds remaining
in the Professional Fee Escrow after all Allowed Pro-
fessional Fee Claims have been irrevocably paid in full
shall revert to the Reorganized Debtors. Allowed Pro-
fessional Fee Claims shall be paid in Cash to such Pro-
fessionals from funds held in the Professional Fee Es-
crow when such Claims are Allowed by an order of the
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Bankruptcy Court; provided that the Debtors’ obliga-
tions with respect to Professional Fee Claims shall not
be limited nor deemed to be limited in any way to the
balance of funds held in the Professional Fee Escrow.

If the amount of funds in the Professional Fee Es-
crow is insufficient to fund payment in full of all Al-
lowed Professional Fee Claims and any other Allowed
amounts owed to Professionals, the deficiency shall be
promptly funded to the Professional Fee Escrow from
the Debtors’ Estates without any further action or or-
der of the Bankruptcy Court.

ARTICLE III.
CLASSIFICATION OF CLAIMS
AND INTERESTS.

3.1. Classification in General.

A Claim or Interest is placed in a particular Class
for all purposes, including voting, confirmation, and
distribution under the Plan and under sections 1122
and 1123(a)(1) of the Bankruptcy Code; provided, that
a Claim or Interest is placed in a particular Class for
the purpose of receiving distributions pursuant to the
Plan only to the extent that such Claim or Interest is
an Allowed Claim or Allowed Interest in that Class
and such Claim or Interest has not been satisfied, re-
leased, or otherwise settled prior to the Effective Date.

3.2. Formation of Debtor Groups for Conven-
ience Only.

The Plan groups the Debtors together solely for
the purpose of describing treatment under the Plan,
confirmation of the Plan, and making distributions in
respect of Claims against and Interests in the Debtors
under the Plan. Such groupings shall not affect any
Debtor’s status as a separate legal Entity, change the
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organizational structure of the Debtors’ business en-
terprise, constitute a change of control of any Debtor
for any purpose, cause a merger or consolidation of
any legal Entities, or cause the transfer of any assets;
and, except as otherwise provided by or permitted un-
der the Plan, all Debtors shall continue to exist as sep-
arate legal Entities after the Effective Date.

3.3. Summary of Classification.

The following table designates the Classes of
Claims against and Interests in each of the Debtors
and specifies which of those Classes are (a) Impaired
or Unimpaired by the Plan, (b) entitled to vote to ac-
cept or reject the Plan in accordance with section 1126
of the Bankruptcy Code, and (c) presumed to accept or
deemed to reject the Plan. In accordance with section
1123(a)(1) of the Bankruptcy Code, Administrative
Expense Claims, and Priority Tax Claims have not
been classified. The classification of Claims and Inter-
ests set forth herein shall apply separately to each
Debtor.

Class | Designation Treat- Entitled to

ment Vote
) No
Other Secured Unim-
1 Claims aired (Presumed
P to Accept)
Priority . No
2 Non-Tax U;;I:(i (Presumed
Claims P to Accept)
FLFO Claims | Impaired Yes

4 FLSO Claims | Impaired Yes
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. . Treat- Entitled to
Class | Designation ment Vote
Non-PTL .
5 Claims Impaired Yes
Ongoing
6A | General Unse- | Impaired Yes
cured Claims
Other General
6B Unsecured Impaired Yes
Claims
. No (Pre-
Unim-
Intercompany . sumed to Ac-
7 . paired/
Claims Imoaired cept/Deemed
P to Reject)
. No (Pre-
Unim-
Intercompany . sumed to Ac-
8 paired/
Interests Imoaired cept/Deemed
P to Reject)
9 gillezrllntf;: Impaired No (Deemed
pany P to Reject)
terests
10 %Entsirgn (ai(lillizaeie- Impaired No (Deemed
4 eZts P to Reject)

3.4. Special Provision Governing Unimpaired
Claims.

Except as otherwise provided in the Plan, nothing
under the Plan shall affect the rights of the Debtors or
the Reorganized Debtors, as applicable, in respect of



223a

any Unimpaired Claims, including all rights in re-
spect of legal and equitable defenses to, or setoffs or
recoupments against, any such Unimpaired Claims.

3.5. Elimination of Vacant Classes.

Any Class of Claims against or Interests in a
Debtor that, as of the commencement of the Confirma-
tion Hearing, does not have at least one holder of a
Claim or Interest that is Allowed in an amount
greater than zero for voting purposes shall be consid-
ered vacant, deemed eliminated from the Plan of such
Debtor for purposes of voting to accept or reject such
Debtor’s Plan, and disregarded for purposes of deter-
mining whether such Debtor’s Plan satisfies section
1129(a)(8) of the Bankruptcy Code with respect to that
Class.

3.6. No Waiver.

Nothing contained in the Plan shall be construed
to waive a Debtor’s or other Person’s right to object on
any basis to any Disputed Claim.

ARTICLE 1V.
TREATMENT OF CLAIMS AND INTERESTS.

4.1. Other Secured Claims (Class 1).

(a) Classification: Class 1 consists of the Other
Secured Claims. To the extent that Other Secured
Claims are secured by different collateral or different
interests in the same collateral, such Claims shall be
treated as separate subclasses of Class 1 for purposes
of voting to accept or reject the Plan and receiving dis-
tributions under the Plan.

(b) Treatment: The legal, equitable, and contrac-
tual rights of the holders of Other Secured Claims are
unaltered by the Plan. Except to the extent that a



224a

holder of an Allowed Other Secured Claim agrees to
less favorable treatment, in full and final satisfaction
of such Allowed Other Secured Claim, at the option of
the Debtors or the Reorganized Debtors, in consulta-
tion with the Requisite Consenting Creditors, (i) each
such holder shall receive payment in Cash in an
amount equal to such Claim, (ii) such holder’s Allowed
Other Secured Claim shall be Reinstated, or (iii) such
holder shall receive such other treatment so as to ren-
der such holder’s Allowed Other Secured Claim Unim-
paired pursuant to section 1124 of the Bankruptcy
Code.

(¢) Impairment and Voting: Class 1 is Unim-
paired, and the holders of Other Secured Claims are
conclusively presumed to have accepted the Plan pur-
suant to section 1126(f) of the Bankruptcy Code.
Therefore, holders of Other Secured Claims are not
entitled to vote to accept or reject the Plan, and the
votes of such holders will not be solicited with respect
to such Other Secured Claims.

4.2. Priority Non-Tax Claims (Class 2).

(a) Classification: Class 2 consists of Priority
Non-Tax Claims.

(b) Treatment: The legal, equitable, and contrac-
tual rights of the holders of Other Secured Claims are
unaltered by the Plan. Except to the extent that a
holder of an Allowed Priority Non-Tax Claim agrees
to a less favorable treatment, in full and final satisfac-
tion of such Allowed Priority Non-Tax Claim, at the
option of the Debtors or the Reorganized Debtors, in
consultation with the Requisite Consenting Creditors,
(i) each such holder shall receive payment in Cash in
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an amount equal to such Claim, (ii) such holder’s Al-
lowed Priority Non-Tax Claim shall be Reinstated, or
(iii) such holder shall receive such other treatment so
as to render such holder’s Allowed Priority Non-Tax
Claim Unimpaired pursuant to section 1124 of the
Bankruptcy Code.

(¢) Impairment and Voting: Class 2 is Unim-
paired, and the holders of Priority Non-Tax Claims
are conclusively presumed to have accepted the Plan
pursuant to section 1126(f) of the Bankruptcy Code.
Therefore, holders of Priority Non-Tax Claims are not
entitled to vote to accept or reject the Plan, and the
votes of such holders will not be solicited with respect
to Priority Non-Tax Claims.

4.3. FLFO Claims (Class 3).

(a) Classification: Class 3 consists of FLFO
Claims.

(b) Allowance: The FLFO Claims are Allowed
pursuant to section 506(a) of the Bankruptcy Code in
the aggregate amount of no less than $197,658,283.32.
Holders of FLFO Claims and the PTL Agent shall not

be required to file proofs of Claim on account of their
FLFO Claims.

(¢) Treatment: Except to the extent that a holder
of an Allowed FLFO Claim agrees to a less favorable
treatment of such Claim, each such holder shall re-
ceive, in full and final satisfaction of such Claim and
in accordance with Section 5.5 of the Plan, on the Ef-
fective Date or as soon as reasonably practicable
thereafter, such holder’s Pro Rata share of New Term

Loans equal in amount to the aggregate amount of
their Allowed FLFO Claims.
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(d) Impairment and Voting: Class 3 is Impaired,
and the holders of FLFO Claims in Class 3 are entitled
to vote to accept or reject the Plan.

4.4. FLSO Claims (Class 4).

(a) Classification: Class 4 consists of FLSO
Claims.

(b) Allowance: The FLSO Claims are Allowed
pursuant to section 506(a) of the Bankruptcy Code in
the aggregate amount of no less than $832,012,999.
Holders of FLSO Claims and the PTL Agent shall not

be required to file proofs of Claim on account of their
FLSO Claims.

(c) Treatment: Except to the extent that a holder
of an Allowed FLSO Claim agrees to a less favorable
treatment of such Claim, each such holder shall re-
ceive, in full and final satisfaction of such Claim and
in accordance with Section 5.5 of the Plan, on the Ef-
fective Date, or as soon as reasonably practicable
thereafter, such holder’s Pro Rata Share of (i) one
hundred percent (100%) of the New Common Interests
issued on the Effective Date, less any New Common
Interests distributed to holders of Class 5 Non-PTL
Claims under the Plan and subject to dilution by the
New Common Interests distributed pursuant to the
Management Incentive Plan, and (ii) the aggregate
amount of New Term Loans less amounts distributed
on account of Class 3. Receipt of such consideration
shall be effected as described in the Restructuring
Transactions Exhibit.

(d) Impairment and Voting: Class 4 is Impaired,
and the holders of FLSO Claims in Class 4 are entitled
to vote to accept or reject the Plan.
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4.5. Non-PTL Claims (Class 5).

(a) Classification: Class 5 consists of Non-PTL
Claims.

(b) Treatment: On the Effective Date, all Non-
PTL Claims will be cancelled, released, and extin-
guished and will be of no further force and effect. Each
holder of such Allowed Non-PTL Claims will receive,
with a carve out from the collateral (or the value of
such collateral) securing the FLSO Claims, its Pro
Rata Share of 1% of New Common Interests issued on
the Effective Date, subject to dilution by any New
Common Interests distributed pursuant to the Man-
agement Incentive Plan.

(¢) Impairment and Voting: Class 5 is Impaired,
and the holders of Non-PTL Claims in Class 5 are en-
titled to vote to accept or reject the Plan.

4.6. Ongoing General Unsecured Claims
(Class 6A).

(a) Classification: Class 6A consists of Ongoing
General Unsecured Claims.

(b) Treatment: Except to the extent that a holder
of an Allowed Ongoing General Unsecured Claim
agrees to less favorable treatment, if a holder of an
Allowed Ongoing General Unsecured Claim executes
a 6A Trade Agreement or a CV Trade Agreement (pro-
vided that such CV Trade Agreement is in effect as of
the Effective Date), each holder of an Allowed Ongo-
ing General Unsecured Claim shall receive, with a
carve out from the collateral (or the value of such col-
lateral) securing the FLSO Claims, full payment in
the Allowed amount of such Ongoing General Unse-
cured Claim no later than the date that is 60 days
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from the later of the Effective Date and the execution
of the 6A Trade Agreement, notwithstanding any dis-
tribution schedule agreed to in a 6A Trade Agreement
or CV Trade Agreement. For the avoidance of doubt,
any counterparty to an executory contract or unex-
pired lease assumed pursuant to Article VIII of the
Plan shall not be required to execute a 6A Trade
Agreement.

(¢) Impairment and Voting. Class 6A is Im-
paired, and the holders of Ongoing General Unse-
cured Claims are entitled to vote to accept or reject the
Plan.

4.7. Other General Unsecured Claims (Class 6B).

(a) Classification: Class 6B consists of Other
General Unsecured Claims.

(b) Treatment: Except to the extent that a holder
of an Allowed Other General Unsecured Claim agrees
to less favorable treatment, each holder of an Allowed
Other General Unsecured Claim shall receive, in full
and final satisfaction of such Claim, with a carve out
from the collateral (or the value of such collateral) se-
curing the FLSO Claims, its Pro Rata Share of the
Class 6B Trust Interests, as set forth in the GUC Re-
covery Allocation Table.

(¢) Impairment and Voting: Class 6B is Im-
paired, and the holders of Other General Unsecured
Claims in Class 6B are entitled to vote to accept or
reject the Plan.

4.8. Intercompany Claims (Class 7).

(a) Classification: Class 7 consists of Intercom-
pany Claims.
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(b) Treatment: Except as provided for in Section
5.2 of this Plan, on the Effective Date, or as soon as
practicable thereafter, all Intercompany Claims shall
be adjusted, Reinstated, or discharged (each without
any distribution) to the extent reasonably determined
to be appropriate by the Debtors or Reorganized Debt-
ors and the Requisite Consenting Creditors, as appli-
cable.

(¢) Impairment and Voting: Holders of Class 7
Claims are either (i) Unimpaired and such holders are
conclusively presumed to have accepted the Plan pur-
suant to section 1126(f) of the Bankruptcy Code, or (ii)
Impaired and such holders are conclusively deemed to
have rejected the Plan pursuant to section 1126(g) of
the Bankruptcy Code. Therefore, holders of Intercom-
pany Claims are not entitled to vote to accept or reject
the Plan, and the votes of such holders will not be so-
licited with respect to such Intercompany Claims.

4.9. Intercompany Interests (Class 8).

(a) Classification: Class 8 consists of Intercom-
pany Interests.

(b) Treatment: Except as provided for in Section
5.2 of this Plan, on the Effective Date, and without the
need for any further corporate or limited liability com-
pany action or approval of any board of directors, man-
agement, or shareholders of any Debtor or Reor-
ganized Debtor, as applicable, all Intercompany Inter-
ests shall be unaffected by the Plan and continue in
place following the Effective Date, solely for the ad-
ministrative convenience of maintaining the existing
corporate structure of the Debtors.
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(¢) Impairment and Voting: Class 8 are either (i)
Unimpaired and such holders are conclusively pre-
sumed to have accepted the Plan pursuant to section
1126(f) of the Bankruptcy Code or (ii) Impaired, and
such holders are conclusively presumed to have re-
jected the Plan pursuant to section 1126(g) of the
Bankruptcy Code. Therefore, holders of Intercompany
Interests are not entitled to vote to accept or reject the
Plan, and the votes of such holders will not be solicited
with respect to such Intercompany Interests.

4.10. Other Intercompany Interests (Class 9).

(a) Classification: Class 9 consists of Other Inter-
company Interests.

(b) Treatment: On the Effective Date, Other In-
tercompany Interests shall receive the treatment af-
forded in the Restructuring Transactions Exhibit.

(¢) Impairment and Voting: Other Intercompany
Interests are Impaired. In accordance with section
1126(g) of the Bankruptcy Code, holders of Other In-
tercompany Interests are conclusively deemed to re-
ject this Plan and are not entitled to vote to accept or
reject this Plan, and the votes of such holders will not
be solicited with respect to Other Intercompany Inter-
ests.

4.11. Intermediate Equity Interests (Class 10).

(a) Classification: Class 10 consists of Intermedi-
ate Equity Interests.

(b) Treatment: On the Effective Date, Intermedi-
ate Equity Interests shall receive the treatment af-
forded in the Restructuring Transactions Exhibit.
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(¢) Impairment and Voting: Intermediate Equity
Interests are Impaired, subject solely to the Restruc-
turing Transactions Exhibit. In accordance with sec-
tion 1126(g) of the Bankruptcy Code, holders of Inter-
mediate Equity Interests are conclusively deemed to
reject this Plan and are not entitled to vote to accept
or reject this Plan, and the votes of such holders will
not be solicited with respect to Intermediate Equity
Interests.

ARTICLE V.
MEANS FOR IMPLEMENTATION.

5.1. Compromise and Settlement of Claims, In-
terests, and Controversies.

(a) Pursuant to sections 363 and 1123 of the
Bankruptcy Code and Bankruptcy Rule 9019, and in
consideration for the classification, distribution, re-
leases, and other benefits provided under the Plan,
upon the Effective Date, the provisions of the Plan, in-
cluding the settlement of all Claims, Interests, and
controversies among the Debtor and the Consenting
Parties given in consideration of the value provided to
the Estates by the Consenting Parties, the terms of
which are set out in the Restructuring Support Agree-
ment and incorporated by reference herein, shall con-
stitute an integrated and global good faith compro-
mise and settlement of all Claims, Interests, and con-
troversies relating to the contractual, legal, and sub-
ordination rights that a creditor or an Interest holder
may have with respect to any Allowed Claim or Al-
lowed Interest or any distribution to be made on ac-
count of such Allowed Claim or Allowed Interest, in-
cluding pursuant to the transactions set forth in the
Restructuring Transactions Exhibit. Entry of the Con-
firmation Order shall constitute the Bankruptcy
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Court’s integrated and global approval of the compro-
mise or settlement of all such Allowed Claims, Al-
lowed Interests, and controversies, as well as a finding
by the Bankruptcy Court that such compromise, set-
tlement, and transactions are in the best interests of
the Debtors, their Estates, and holders of Allowed
Claims, Allowed Interests, and is fair, equitable, and
is within the range of reasonableness. Subject to the
provisions of this Plan governing distributions, all dis-
tributions made to holders of Allowed Claims and Al-
lowed Interests in any Class are intended to be and
shall be final.

(b) Creditors’ Committee Global Settlement. The
treatment provided for hereunder to Allowed Ongoing
General Unsecured Claims and Allowed Other Gen-
eral Unsecured Claims under the Plan, together with
the other terms and conditions set forth in the Plan
and the Confirmation Order, incorporates and reflects
a proposed integrated compromise and settlement by
and among the Debtors, the Creditors’ Committee,
and the Requisite Consenting Creditors, pursuant to
the Creditors’ Committee Global Settlement, includ-
ing all disputes raised or asserted by the Creditors’
Committee including, but not limited to those set forth
in the letter dated April 4, 2023. The Creditors’ Com-
mittee Global Settlement reflects a proposed compro-
mise and settlement pursuant to Bankruptcy Rule
9019 and section 1123 of the Bankruptcy Code of the
Ongoing General Unsecured Claims and Other Gen-
eral Unsecured Claims. The following constitutes the
integrated provisions and conditions of the Creditors’
Committee Global Settlement:

(i) Holders of Ongoing General Unsecured
Claims and Other General Unsecured Claims
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shall receive the treatment set forth in Section
4.6(b) and 4.7(b), respectively.

(i1) The Creditors’ Committee shall (a) with-
draw any objection to any motion, application or
filing of the Debtors or the PTL Group where such
motion, application or filing is not inconsistent
with Creditors’ Committee Global Settlement, (b)
not make or file any objection contrary to or
against the relief sought by the Debtors or the
PTL Group in relation to the Plan where such re-
lief is not inconsistent with the Creditors’ Com-
mittee Global Settlement, (c) support the Plan,
and (d) withdraw all document production re-
quests and deposition notices and limit all partic-
ipation in any depositions to only observance.

(iii) The Class 6B Trust shall have the author-
ity to reconcile all Other General Unsecured
Claims other than the Excluded Class 6B Claims,
provided that, the Debtors, the Requisite Con-
senting Creditors, and the Creditors’ Committee
shall, by the Effective Date or as soon as reasona-
bly practicable thereafter, agree on a written pro-
tocol acceptable to each to address the reconcilia-
tion of the Excluded Class 6B Claims. The Debt-
ors and the Reorganized Debtors, as applicable,
shall retain exclusive authority to reconcile and
settle the Excluded Class 6B Claims in accord-
ance with the terms of this Plan, but, for the
avoidance of doubt, all distributions under this
Plan on account of Allowed Excluded Class 6B
Claims shall be made by the Class 6B Trust.

(iv) In accordance with Section 8.7 of this
Plan, the Debtors and their Estates shall only be
liable on, and the Class 6B Trust shall only be re-
sponsible for distributions to, Allowed Insured
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Litigation Claims up to the amount of any appli-
cable SIR, and the distributions provided for pur-
suant to Section 4.7 of the Plan on account of such
SIR shall satisfy any requirement for such
amounts to be paid under the applicable insur-
ance policies and any amount of the Allowed In-
sured Litigation Claims in excess of an such self-
insured retention or similar deductible shall be
satisfied by the insurer pursuant to the applicable
insurance policy.

(v) Upon the Effective Date, the Debtors
shall transfer, or cause to be transferred, the
Class 6B Trust Assets to the Class 6B Trust.

(vi) The Reorganized Debtors shall provide
the Class 6B Trust reasonable consultation and
access to the Debtors’ books and records, includ-
ing access to insurance policies related to the In-
sured Litigation Claims, to enable reconciliation
of the Other General Unsecured Claims and the
pursuit of Class 6B Causes of Action, as set forth
in the Class 6B Trust Agreement.

(vii) The Challenge Deadline, as defined in
the DIP Order and as previously extended for the
Creditors’ Committee, shall be further extended,
solely for the Creditors’ Committee, until the ear-
lier of (a) confirmation of the Plan, and (b) the
withdrawal of the Plan or the filing of an amended
Plan that is inconsistent with the terms of the
Creditors’ Committee Global Settlement (the date
upon which the earlier of (a) or (b) occurs, “Ex-
tended Challenge Deadline”). Prior to the Ex-
tended Challenge Deadline, the Creditors’ Com-
mittee shall not pursue a Challenge, as defined in
the DIP Order; provided, however, if the Extended
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Challenge Deadline occurs before the Confirma-
tion Date solely (x) pursuant to (b) above and (y)
the Creditors’ Committee is not in breach of the
terms of the Creditors’ Committee Global Settle-
ment, the Creditors’ Committee Challenge Dead-
line shall be tolled for an additional two (2) busi-
ness days, during which time the Creditors’ Com-
mittee may initiate a Challenge solely pursuant
to, and consistent with, paragraph 43 of the DIP
Order.

(viii) The Requisite Consenting Creditors
shall waive any potential Other General Unse-
cured Claims solely to the extent such potential
Other General Unsecured Claims would be
Claims in Class 6B, including without limitation
claims relating to the 2020 Transaction or the
PTL Credit Agreement, in all cases, solely as such
Claims relate to Class 6B and not in any other ca-
pacity.

(ix) The Creditors’ Committee agrees to be-
come a Releasing Party.

5.2. Intercreditor Agreements.

Except as expressly provided in the Plan, all
rights, entitlements, and distributions shall be subject
to the Intercreditor Agreements, the priorities and
payment waterfalls of which shall be incorporated,
preserved, and enforced by the Plan, the Debtors, the
Consenting Creditors, and, as applicable, the Reor-
ganized Debtors, pursuant to section 510 of the Bank-
ruptcy Code.
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5.3. Continued Corporate Existence; Effectuat-
ing Documents; Corporate Action; Restruc-
turing Transactions.

(a) Except as otherwise provided in the Plan, the
Debtors shall continue to exist after the Effective Date
as Reorganized Debtors in accordance with the appli-
cable laws of the respective jurisdictions in which they
are incorporated or organized and pursuant to the
New Corporate Governance Documents or other appli-
cable corporate governance documents.

(b) Notwithstanding anything herein to the con-
trary, on or about the Effective Date, or as soon as rea-
sonably practicable thereafter, the Debtors or the Re-
organized Debtors, as applicable, shall take all actions
set forth in and contemplated by the Restructuring
Transactions Exhibit, and enter into any transaction
and may take all actions as may be necessary or ap-
propriate to effectuate the transactions described in,
approved by, contemplated by, or necessary or appro-
priate to effectuate the Plan, including the Restruc-
turing Transactions.

(¢) Upon the Effective Date, subject to the Con-
senting Creditor Consent Rights, all actions contem-
plated by the Plan shall be deemed authorized and ap-
proved in all respects, including (i) the assumption of
executory contracts and unexpired leases as provided
herein, (ii) the selection of the managers, directors, or
officers for the Reorganized Debtors, (iii) the distribu-
tion of the New Common Interests, (iv) the entry into
or execution of the Exit ABL Facility Credit Agree-
ment and the New Term Loan Credit Facility Agree-
ment, in each case, including definitive documenta-
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tion related thereto, (v) any necessary action with re-
spect to the Management Incentive Plan in accord-
ance with Section 5.12 hereof, and (vi) all other ac-
tions contemplated by the Plan (whether to occur be-
fore, on, or after the Effective Date), in each case in
accordance with and subject to the terms hereof.

(d) The Confirmation Order shall and shall be
deemed to, pursuant to sections 363, 1123, and 1142
of the Bankruptcy Code, authorize and direct parties,
as applicable, among other things, all actions as may
be necessary or appropriate to effect any transaction
described in, approved by, contemplated by, or neces-
sary to effectuate the Plan, including the Restructur-
ing Transactions and implement the Creditors’ Com-
mittee Global Settlement.

(e) Each officer, member of the board of directors,
or manager of the Debtors is (and each officer, mem-
ber of the board of directors, or manager of the Reor-
ganized Debtors shall be) authorized and directed to
issue, execute, deliver, file, or record such contracts,
securities, instruments, releases, indentures, and
other agreements or documents and take such actions
as may be necessary or appropriate to effectuate, im-
plement, and further evidence the terms and condi-
tions of the Plan and the securities issued pursuant to
the Plan in the name of and on behalf of the Reor-
ganized Debtors, all of which shall be authorized and
approved in all respects, in each case, without the
need for any approvals, authorization, consents, or
any further action required under applicable law, reg-
ulation, order, or rule (including, without limitation,
any action by the stockholders or directors or manag-
ers of the Debtors or the Reorganized Debtors) except
for those expressly required pursuant to the Plan.
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(f) All matters provided for in the Plan involving
the corporate or limited liability company structure of
the Debtors or the Reorganized Debtors, and any cor-
porate or limited liability company action required by
the Debtors or the Reorganized Debtors in connection
with the Plan shall be deemed to have occurred and
shall be in effect, without any requirement of further
action by the security holders, directors, managers, or
officers of the Debtors or the Reorganized Debtors or
by any other stakeholder, and with like effect as
though such action had been taken unanimously by
the stockholders, directors, managers, or officers, as
applicable, of the Debtors or Reorganized Debtors.

5.4. Intercompany Interests; Corporate Reor-
ganization.

To the extent Reinstated under the Plan, on the
Effective Date, the Intercompany Interests (a) shall be
Reinstated for the ultimate benefit of the holders of
Claims that receive New Common Interests under the
Plan, and shall receive no recovery or distribution,
and (b) without the need for any further corporate ac-
tion or approval of any board of directors, board of
managers, managers, management, or stockholders of
any Debtor or Reorganized Debtor, as applicable, the
certificates and all other documents representing the
Intercompany Interests shall be deemed to be in full
force and effect.

5.5. New Term Loan.

(a) On the Effective Date, in accordance with,
and subject to, the terms and conditions of the New
Term Loan Credit Facility Agreement, the Debtors
will enter into the New Term Loan Credit Facility
Agreement. All Liens and security interests granted
pursuant to the New Term Loan Credit Facility
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Agreement shall be (i) valid, binding, perfected, and
enforceable Liens and security interests in the per-
sonal and real property described in and subject to
such document, with the priorities established in re-
spect thereof under applicable non-bankruptcy law
and as provided for in the New Intercreditor Agree-
ment, and (ii) not subject to avoidance, recharacteri-
zation, or subordination under any applicable law, the
Plan or the Confirmation Order.

(b) On or before (as applicable) the Effective
Date, the Debtors shall be authorized to execute, de-
liver, and enter into and perform under the New Term
Loan Credit Facility Agreement without further (a)
notice to or order or other approval of the Bankruptcy
Court, (b) act or omission under applicable law, regu-
lation, order, or rule, (c) vote, consent, authorization,
or approval of any Person, or (d) action by the holders
of Claims or Interests. The New Term Loan Credit Fa-
cility Agreement shall constitute legal, valid, binding
and authorized joint and several obligations of the ap-
plicable Reorganized Debtors, enforceable in accord-
ance with its terms and such obligations shall not be
enjoined or subject to discharge, impairment, release,
avoidance, recharacterization, or subordination under
applicable law, the Plan or the Confirmation Order.
The New Term Loan Facility Agreement (and other
definitive documentation related thereto) are reason-
able and are being entered into in good faith.

(c) The Reorganized Debtors and the Persons
granted Liens and security interests under the New
Term Loan are authorized to make all filings and re-
cordings and to obtain all governmental approvals
and consents necessary to establish and perfect such
Liens and security interests under the provisions of
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the applicable state, provincial, federal, or other law
(whether domestic or foreign) that would be applicable
in the absence of the Plan and the Confirmation Order
(it being understood that perfection shall occur auto-
matically by virtue of the entry of the Confirmation
Order without the need for any filings or recordings)
and will thereafter cooperate to make all other filings
and recordings that otherwise would be necessary un-
der applicable law to give notice of such Liens and se-
curity interests to third parties.

5.6. Exit ABL Facility.

(a) On the Effective Date, the Reorganized Debt-
ors shall be authorized to execute, deliver, and enter
into the Exit ABL Facility Agreement without further
(a) notice to or order or other approval of the Bank-
ruptcy Court, (b) act or omission under applicable law,
regulation, order, or rule, (b) vote, consent, authoriza-
tion, or approval of any Person, or (d) action by the
holders of Claims or Interests. The Exit ABL Facility
Agreement shall constitute legal, valid, binding and
authorized joint and several obligations of the appli-
cable Reorganized Debtors, enforceable in accordance
with its terms and such obligations shall not be en-
joined or subject to discharge, impairment, release,
avoidance, recharacterization, or subordination under
applicable law, the Plan or the Confirmation Order.
The financial accommodations to be extended pursu-
ant to the Exit ABL Facility Agreement (and other de-
finitive documentation related thereto) are reasonable
and are being extended, and shall be deemed to have
been extended, in good faith and for legitimate busi-
ness purposes.
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(b) On the Effective Date, subject in all respects
to the terms of the Commitment Letter, (a) all letters
of credit issued under the DIP Credit Agreement,
shall be either (i) cash collateralized, or (ii) with the
consent of the DIP Agent and DIP Lenders, deemed
issued under the Exit ABL Facility Agreement in ac-
cordance with the terms and conditions of the Exit
ABL Facility Agreement, and (b) all Liens and secu-
rity interests granted pursuant to the Exit ABL Facil-
ity Agreement shall be (i) valid, binding, perfected,
and enforceable Liens and security interests in the
personal and real property described in and subject to
such document, with the priorities established in re-
spect thereof under applicable non-bankruptcy law
and as provided for in the New Intercreditor Agree-
ment and (ii) not subject to avoidance, recharacteriza-
tion, or subordination under any applicable law, the
Plan, or the Confirmation Order.

(c) The Reorganized Debtors and the Persons
granted Liens and security interests under the Exit
ABL Facility are authorized to make all filings and re-
cordings and to obtain all governmental approvals
and consents necessary to establish and perfect such
Liens and security interests under the provisions of
the applicable state, provincial, federal, or other law
(whether domestic or foreign) that would be applicable
in the absence of the Plan and the Confirmation Order
(it being understood that perfection shall occur auto-
matically by virtue of the entry of the Confirmation
Order without the need for any filings or recordings)
and will thereafter cooperate to make all other filings
and recordings that otherwise would be necessary un-
der applicable law to give notice of such Liens and se-
curity interests to third parties.
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5.7. New Intercreditor Agreement.

On the Effective Date, the New Term Loan Agent
and the Exit ABL Facility Agent shall enter into the
New Intercreditor Agreement. Each lender under the
New Term Loan Credit Facility Agreement and the
Exit ABL Facility Credit Agreement shall be deemed
to have directed the New Term Loan Agent or the Exit
ABL Facility Agent, as applicable, to execute the New
Intercreditor Agreement and shall be bound to the
terms of the New Intercreditor Agreement from and
after the Effective Date as if it were a signatory
thereto.

5.8. Section 1145 Exemption.

(a) The offer, issuance, and distribution of the
New Common Interests hereunder shall be exempt,
pursuant to section 1145 of the Bankruptcy Code,
without further act or action by any Entity, from reg-
istration under (i) the Securities Act of 1933, as
amended, and all rules and regulations promulgated
thereunder and (ii) any state or local law requiring
registration for the offer, issuance, or distribution of
Securities.

(b) The New Common Interests may be resold
without registration under the Securities Act or other
federal securities laws pursuant to the exemption pro-
vided by section 4(a)(1) of the Securities Act, subject
to: (1) the provisions of section 1145(b)(1) of the Bank-
ruptcy Code relating to the definition of an under-
writer in section 2(a)(11) of the Securities Act of 1933;
(i1) compliance with any rules and regulations of the
Securities and Exchange Commission, if any, applica-
ble at the time of any future transfer of such securities
or instruments; and (iii) applicable regulatory ap-
proval.
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5.9. Cancellation of Existing Securities and
Agreements.

Except for the purpose of evidencing a right to a
distribution under the Plan and except as otherwise
set forth in the Plan, including with respect to execu-
tory contracts or unexpired leases that shall be as-
sumed by the Reorganized Debtors, on the Effective
Date, all agreements, instruments, notes, certificates,
mortgages, security documents, and any other instru-
ments or documents evidencing any Claim or Interest
(other than Intercompany Interests that are not mod-
ified by the Plan) and any rights of any holder in re-
spect thereof shall be deemed cancelled, discharged,
and of no force or effect and the obligations of the
Debtors thereunder shall be deemed fully satisfied, re-
leased, and discharged. Notwithstanding such cancel-
lation and discharge, (a) the PTL Credit Agreement
and Intercreditor Agreements shall continue in effect
solely (i) to the extent necessary to allow the holders
of Allowed FLFO Claims and Allowed FLSO Claims to
receive distributions under the Plan, (ii) to the extent
necessary to allow the Debtors, Reorganized Debtors,
and/or PTL Agent to make post-Effective Date distri-
butions or take such other action pursuant to the Plan
on account of Allowed FLFO Claims and Allowed
FLSO Claims and to otherwise exercise their rights
and discharge their obligations relating to the inter-
ests of the holders of such Claims, and (iii) to appear
in the Chapter 11 Cases; and (b) the Non-PTL Term
Loan Agreement shall continue in effect (i) to the ex-
tent necessary to allow the holders of Allowed Non-
PTL Claims to receive distributions under the Plan,
(i1) to the extent necessary to allow the Debtors, Reor-
ganized Debtors, and/or Non-PTL Agent to make post-
Effective Date distributions or take such other action
pursuant to the Plan on account of Allowed Non-PTL
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Claims and to otherwise exercise their rights and dis-
charge their obligations relating to the interests of the
holders of such Claims, and (iii) to appear in the Chap-
ter 11 Cases, provided, however, that nothing in the
foregoing shall affect the discharge of Claims pursu-
ant to the Bankruptcy Code, the Confirmation Order,
or the Plan or result in any liability or expense to the
Reorganized Debtors or the Class 6B Trust. Notwith-
standing the foregoing, any provision in any docu-
ment, instrument, lease, or other agreement that
causes or effectuates, or purports to cause or effectu-
ate, a default, termination, waiver, or other forfeiture
of, or by, the Debtors or their interests, as a result of
the cancellations, terminations, satisfaction, releases,
or discharges provided for in this section shall be
deemed null and void and shall be of no force and ef-
fect, and the Debtors shall be entitled to continue to
use (in accordance with the remaining provisions of
such document, instrument, lease, or other agree-
ment) any land, facilities, improvements, or equip-
ment financed with the proceeds of the PTL Credit
Agreement and/or the Non-PTL Term Loan Agree-
ment, as applicable. Nothing contained herein shall be
deemed to cancel, terminate, release, or discharge the
obligation of the Debtors or any of their counterparties
under any executory contract or lease to the extent
such executory contract or lease has been assumed by
the Debtors pursuant to a Final Order of the Bank-
ruptcy Court or hereunder.

5.10. Cancellation of Liens.

(a) Except as otherwise specifically provided
herein, including pursuant to Section 5.5(a) of the
Plan, all notes, instruments, certificates evidencing
debt of the Debtors and Intermediate Equity Interests
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will be cancelled and obligations of the Debtors there-
under will be discharged and of no further force or ef-
fect, except for the purpose of allowing the applicable
agents and trustees to receive distributions from the
Debtors under the Plan and to make any further dis-
tributions to the applicable holders on account of their
Claims and Interests.

(b) Upon the full payment or other satisfaction of
an Allowed Other Secured Claim, or promptly there-
after, the holder of such Allowed Other Secured Claim
shall deliver to the Debtors or the Reorganized Debt-
ors, as applicable, any collateral or other property of a
Debtor held by such holder, together with any termi-
nation statements, instruments of satisfaction, or re-
leases of all security interests with respect to its Al-
lowed Other Secured Claim that may be reasonably
required to terminate any related financing state-
ments, mortgages, mechanics’ or other statutory
Liens, or lis pendens, or similar interests or docu-
ments.

(c) After the Effective Date, the distributions to
holders on account of Allowed FLFO Claims and Al-
lowed FLSO Claims, and the payment of the Restruc-
turing Fees and Expenses (including, without limita-
tion, attorneys’ and financial advisors’ reasonable and
documented fees and expenses), the Debtors or the Re-
organized Debtors, at their expense, may, in their sole
discretion, take any action necessary to terminate,
cancel, extinguish, and/or evidence the release of any
and all mortgages, deeds of trust, Liens, pledges, and
other security interests with respect to the FLFO
Claims and FLSO Claims, including, without limita-
tion, the preparation and filing, in form, substance,
and content acceptable to the Requisite Consenting
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Creditors, as applicable, of any and all documents nec-
essary to terminate, satisfy, or release any mortgages,
deeds of trust, Liens, pledges, and other security in-
terests held by the PTL Agent and/or PTL Lenders,
including, without limitation, UCC-3 termination
statements.

5.11. Officers and Boards of Directors.

(a) On or after the Effective Date, subject to the
Consenting Creditor Consent Rights, the members of
the New Board shall be appointed to serve pursuant
to the terms of the applicable New Corporate Govern-
ance Documents. The current chief executive officer of
Serta Simmons Bedding shall serve as a member of
the New Board. The composition of each board of di-
rectors or managers of a Reorganized Debtor, as ap-
plicable, and, to the extent applicable, the officers of
each Reorganized Debtor, shall be disclosed prior to
the Confirmation Hearing in accordance with section
1129(a)(5) of the Bankruptcy Code.

(b) The selection of the initial members of the
board of directors or managers of the Reorganized
Debtors, as applicable, shall be provided for and sub-
ject to the New Corporate Governance Documents,
subject to the express provisions of the Plan and the
Consenting Creditor Consent Rights. The initial New
Board will be comprised of (i) the current chief execu-
tive officer of Serta Simmons Bedding, and (ii) addi-
tional members the number and identity of whom will
be selected by the Requisite Consenting Creditors in
consultation with the Company.

(¢) The officers of the respective Debtors immedi-
ately before the Effective Date, as applicable, shall
serve as the initial officers of each of the respective
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Reorganized Debtors on and after the Effective Date
and in accordance with any employment agreement
with the Reorganized Debtors and applicable non-
bankruptcy law. After the Effective Date, the selection
of officers of the Reorganized Debtors shall be as pro-
vided by their respective organizational documents.

(d) Except to the extent that a member of the
board of directors or a manager, as applicable, of a
Debtor continues to serve as a director or manager of
such Debtor on and after the Effective Date, the mem-
bers of the board of directors or managers of each
Debtor prior to the Effective Date, in their capacities
as such, shall have no continuing obligations to the
Reorganized Debtors on or after the Effective Date
and each such director or manager will be deemed to
have resigned or shall otherwise cease to be a director
or manager of the applicable Debtor on the Effective
Date. Commencing on the Effective Date, each of the
directors and managers of each of the Reorganized
Debtors shall be elected and serve pursuant to the
terms of the applicable organizational documents of
such Reorganized Debtor and may be replaced or re-
moved in accordance with such organizational docu-
ments.

5.12. Management Incentive Plan.

No later than 120 days following the Effective
Date, the New Board, subject to its fiduciary duties,
shall adopt the Management Incentive Plan. The New
Board shall determine allocations under the Manage-
ment Incentive Plan, up to, in the aggregate, 8% of the
New Common Interests set aside pursuant to the
Management Incentive Plan, distributed on a fully di-
luted basis (including shares issuable under any em-
ployee incentive plan).
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5.13. Authorization, Issuance, and Delivery of
New Common Interests.

On the Effective Date, Reorganized Parent is au-
thorized to issue or cause to be issued and shall issue
the New Common Interests for distribution in accord-
ance with the terms of the Plan without the need for
any further board, stockholder or other corporate ac-
tion. All of the New Common Interests issuable under
the Plan, when so issued, shall be duly authorized and
validly issued. Reorganized Parent shall issue or re-
serve for issuance a sufficient number of common eq-
uity issuances to effectuate all issuances of New Com-
mon Interests contemplated by the Plan, including
the Management Incentive Plan. Each holder of New
Common Interests shall be deemed, without further
notice or action, to have agreed to be bound by the
New Corporate Governance Documents, as the same
may be amended form time to time following the Ef-
fective Date in accordance with their terms. The New
Corporate Governance Documents shall be binding on
all Entities receiving New Common Interests (and
their respective successors and assigns), whether re-
ceived pursuant to the Plan or otherwise and regard-
less of whether such Entity executes or delivers a sig-
nature page to any New Corporate Governance Docu-
ment.

5.14. Pension Plans.

From and after the Effective Date, the Pension
Plans shall be Reinstated and continued in accordance
with their terms and, to the extent applicable, shall be
deemed assumed by the applicable Reorganized Debt-
ors pursuant to section 365 of the Bankruptcy Code
and Article VIII of the Plan. Entry of the Confirmation
Order will constitute the Bankruptcy Court’s approval
of the Reorganized Debtors’ assumption of each of the
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Pension Plans. The obligations under the Pension
Plans will continue in the same manner and according
to the same terms and practices applicable to the
Debtors, as existed prior to the Effective Date.

5.15. Collective Bargaining Agreements.

The Collective Bargaining Agreements shall be
deemed to be, and shall be treated as if they were, ex-
ecutory contracts that are to be assumed under Article
VIII of the Plan. Each of the Collective Bargaining
Agreements with the respective unions shall remain
in full force and effect on and after the Effective Date,
subject to the respective terms thereof. Notwithstand-
ing any other provisions of the Plan, including the
Cure amount listed in the Schedule of Assumed Con-
tracts in relation to the Collective Bargaining Agree-
ments, Cure obligations, if any, related to the assump-
tion of Collective Bargaining Agreements shall be sat-
isfied in full by payment, in the ordinary course, of all
undisputed obligations arising under the Collective
Bargaining Agreements, including but not limited to
grievances, grievance and other settlements, and ar-
bitration awards, unless otherwise agreed between
the Debtors or the Reorganized Debtors, as applicable,
and the applicable counterparty to the Collective Bar-
gaining Agreement. Any Proofs of Claim or adminis-
trative claims filed or to be filed by any labor union,
or any of its members, for amounts due under a Col-
lective Bargaining Agreement are deemed to be satis-
fied by the assumption of the Collective Bargaining
Agreements as set forth herein and shall be deemed
administered, adjudicated, and if applicable, paid un-
der such Collective Bargaining Agreement. For the
avoidance of doubt, the Debtors’ or the Reorganized
Debtors’, as applicable, rights, defenses, claims and
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counterclaims with respect to any such obligations are
expressly preserved.

5.16. Nonconsensual Confirmation.

The Debtors intend to undertake to have the
Bankruptcy Court confirm the Plan under section
1129(b) of the Bankruptcy Code as to any Classes that
reject or are deemed to reject the Plan.

5.17. Closing of the Chapter 11 Cases.

After an Estate has been fully administered, the
Reorganized Debtors, in consultation with the Class
6B Trust, shall promptly seek authority from the
Bankruptcy Court to close the applicable Chapter 11
Case in accordance with the Bankruptcy Code and
Bankruptcy Rules.

5.18. Notice of Effective Date.

As soon as practicable, but not later than three (3)
Business Days following the Effective Date, the Debt-
ors shall file a notice of the occurrence of the Effective
Date with the Bankruptcy Court.

5.19. Separate Plans.

Notwithstanding the combination of separate
plans of reorganization for the Debtors set forth in the
Plan for purposes of economy and efficiency, the Plan
constitutes a separate chapter 11 plan for each
Debtor. Accordingly, if the Bankruptcy Court does not
confirm the Plan with respect to one or more Debtors,
it may still confirm the Plan with respect to any other
Debtor that satisfies the confirmation requirements of
section 1129 of the Bankruptcy Code.
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5.20. Class 6B Trust.

(a) Creation and Governance of the Class 6B
Trust. On or before the Effective Date, the Debtors
shall irrevocably transfer all of their rights, title, and
interest in and to the Class 6B Trust Assets to the
Class 6B Trust, which Class 6B Trust Assets, or inter-
ests in the Class 6B Trust Assets, shall vest or shall
be deemed to vest in the Class 6B Trust as of the Ef-
fective Date, and the Debtors and the Class 6B Trus-
tee shall execute the Class 6B Trust Agreement and
shall take all steps necessary to establish the Class 6B
Trust in accordance with the Plan and the beneficial
interests therein. In the event of any conflict between
the terms of the Plan and the terms of the Class 6B
Trust Agreement, the terms of the Plan shall govern.
The Class 6B Trust Assets shall automatically vest in
the Class 6B Trust as provided herein, without fur-
ther action by any Person, free and clear of all Claims
and Liens, and such transfer shall be exempt from any
stamp, real estate transfer, mortgage reporting, sales,
use, or other similar tax. The Class 6B Trust, acting
by and through the Class 6B Trustee, shall be the ex-
clusive administrator of the Class 6B Trust Assets for
purposes of 31 U.S.C. §3713(b) and 26 U.S.C.
§ 6012(b)(3), as well as a representative of the Estate
of each of the Debtors appointed pursuant to section
1123(b)(3)(B) of the Bankruptcy Code, solely for pur-
poses of carrying out the Class 6B Trustee’s duties un-
der the Class 6B Trust Agreement. The Class 6B
Trust shall be governed by the Class 6B Trust Agree-
ment and administered by the Class 6B Trustee. The
powers, rights, and responsibilities of the Class 6B
Trust and the Class 6B Trustee shall be specified in
the Class 6B Trust Agreement and shall include the



252a

authority and responsibility to, among other things,
take the actions set forth in this Section 5.20. The
Class 6B Trust shall hold and distribute the Class 6B
Trust Assets to all holders of Allowed Other General
Unsecured Claims in accordance with the provisions
of the Plan and the Class 6B Trust Agreement. Other
rights and duties of the Class 6B Trust and the Class
6B Trustee shall be as set forth in the Class 6B Trust
Agreement. After the Effective Date, the Debtors and
the Reorganized Debtors shall have no interest in the
Class 6B Trust Assets except as set forth in the Class
6B Trust Agreement.

(b) Class 6B Trust Agreement. The Class 6B
Trust Agreement, substantially in the form included
in the Plan Supplement, will provide for, among other
things: (i) the transfer of the Class 6B Trust Assets to
the Class 6B Trust; (i1) the payment of Class 6B Trust
Expenses; (iii) litigation of any Class 6B Trust Causes
of Action, which may include the prosecution, settle-
ment, abandonment or dismissal of any such Causes
of Action; (iv) distributions to holders of Allowed
Other General Unsecured Claims as provided herein
and in the Class 6B Trust Agreement; (v) maintaining
and administering a disputed claims reserve, if appli-
cable; and (vi) the Class 6B Trust’s reasonable access
to the Debtors’ books and records, including access to
insurance policies related to the Insured Litigation
Claims, and reasonable access to current employees or
professionals of the Debtors or Reorganized Debtors,
as applicable, with knowledge regarding the Class 6B
Causes of Action or Other General Unsecured Claims.
The Class 6B Trust Agreement will also include rea-
sonable and customary provisions that allow for the
limitation of liability and indemnification of the Class
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6B Trustee and the Class 6B Indemnified Parties by
the Class 6B Trust. Any such indemnification shall be
the sole responsibility of the Class 6B Trust and pay-
able solely from the Class 6B Trust Assets. The Class
6B Trustee shall be responsible for all decisions and
duties with respect to the Class 6B Trust and the
Class 6B Trust Assets, except as otherwise provided
in the Class 6B Trust Agreement.

(¢c) Identification of Class 6A Ongoing General
Unsecured Claims and Class 6B Other General Unse-
cured Claims. The Debtors and/or Reorganized Debt-
ors, as applicable, the Requisite Consenting Creditors,
and the Creditors’ Committee shall work coopera-
tively to create a list of all Scheduled and filed Unse-
cured Claims which list shall identify whether the
Debtors consider such claims to constitute Ongoing
General Unsecured Claims or Other General Unse-
cured Claims. The Debtors or the Reorganized Debt-
ors, as applicable, shall provide the Creditors’ Com-
mittee or Class 6B Trust, as applicable, updates to
such list as reasonable, but in no event later than 180
days following the Effective Date.

(d) Preservation of Privilege. The Debtors and the
Class 6B Trust shall enter into a common interest
agreement whereby the Debtors and Reorganized
Debtors will be able to share documents, information
or communications (whether written or oral) reasona-
bly relating to the Class 6B Trust Assets. The Class
6B Trust shall seek to preserve and protect all appli-
cable privileges attaching to any such documents, in-
formation, or communications. The Class 6B Trust’s
receipt of such documents, information or communi-
cations shall not constitute a waiver of any privilege.
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All privileges shall remain in the control of the Debt-
ors or the Reorganized Debtors, as applicable, and the
Debtors or the Reorganized Debtors, as applicable, re-
tain the sole right to waive their own privileges.

(e) Class 6B Trust Causes of Action. The Class 6B
Trust shall have the exclusive right in respect of all
Class 6B Trust Causes of Action to institute, file, pros-
ecute, enforce, settle, compromise, release, abandon,
or withdraw any and all Class 6B Trust Causes of Ac-
tion without any further order of the Bankruptcy
Court or consent of any other party, except as other-
wise provided herein or in the Class 6B Trust Agree-
ment. From and after the Effective Date, the Class 6B
Trustee, in accordance with section 1123(b)(3) of the
Bankruptcy Code, and on behalf of the Class 6B Trust,
shall serve as a representative of the Estates, solely
for purposes of carrying out the Class 6B Trustee’s du-
ties under the Class 6B Trust Agreement. All costs
and expenses of investigating, pursuing, prosecuting
and/or compromising Class 6B Trust Causes of Action
shall be satisfied from the proceeds of the Class 6B
Trust Causes of Action before any proceeds remaining
after the satisfaction of such costs and expenses are
paid to Class 6B Trust Beneficiaries as provided in
this Plan. To the extent of any costs or expenses ad-
vanced by the Class 6B Trust or Class 6B Trustee
prior to receipt of any proceeds of Class 6B Trust
Causes of Action, the Cash Class 6B Trust Assets
shall be replenished as and when proceeds of Class 6B
Trust Causes of Action are received. For the avoidance
of doubt, the Class 6B Trustee may expend such por-
tion of the Class 6B Trust Assets as the Class 6B Trus-
tee deems necessary to investigate, pursue, prosecute
and/or compromise Class 6B Trust Causes of Action.
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(f) Class 6B Trust Fees and Expenses. From and
after the Effective Date, the Class 6B Trustee, on be-
half of the Class 6B Trust, shall, in the ordinary
course of business and without the necessity of any
approval by the Bankruptcy Court, pay the Class 6B
Trust Expenses from the Class 6B Trust Assets, ex-
cept as otherwise provided in the Class 6B Trust
Agreement. The Reorganized Debtors, or any of their
Affiliates (or anyone acting on their behalf) shall not
be responsible for any Class 6B Trust Expenses.

(g) Tax Treatment. In furtherance of this Section
5.20 of the Plan, (i) the Class 6B Trust shall be struc-
tured to qualify as a “liquidating trust” within the
meaning of Treasury Regulation section 301.7701-4(d)
and in compliance with Rev. Proc. 94-45, 1994-2 C.B.
684, and, thus, as a “grantor trust” within the mean-
ing of sections 671 through 679 of the Tax Code to the
holders of Other General Unsecured Claims, con-
sistent with the terms of the Plan, and accordingly, all
assets held by the Class 6B Trust are intended to be
treated for U.S. federal income tax purposes as dis-
tributed by the Debtors or the Reorganized Debtors,
as applicable, to the holders of Allowed Other General
Unsecured Claims (other than any portion allocable to
a “disputed ownership fund” or other separate entity
as described below), and then contributed by such
holders to the Class 6B Trust in exchange for their ap-
plicable Class 6B Trust Interests; (ii) the sole purpose
of the Class 6B Trust shall be the liquidation and dis-
tribution of the Class 6B Trust Assets in accordance
with Treasury Regulation section 301.7701-4(d), in-
cluding the resolution of Other General Unsecured
Claims in accordance with this Plan, with no objective
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to continue or engage in the conduct of a trade or busi-
ness; (iii) all parties (including the Debtors, holders of
Other General Unsecured Claims, and the Class 6B
Trustee) shall report consistently with such treatment
(including the deemed receipt of the underlying as-
sets, subject to applicable liabilities and obligations,
by the holders of Other General Unsecured Claims, as
applicable, followed by the deemed contribution of
such assets to the Class 6B Trust); (iv) all parties shall
report consistently with the valuation of the Class 6B
Trust Assets transferred to the Class 6B Trust as de-
termined by the Class 6B Trustee (or its designee); (v)
the Class 6B Trustee shall be responsible for filing re-
turns for the Class 6B Trust as a grantor trust pursu-
ant to Treasury Regulation section 1.671-4(a); and (vi)
the Class 6B Trustee shall annually send to each
holder of an interest in the Class 6B Trust a separate
statement regarding the receipts and expenditures of
the trust as relevant for U.S. federal income tax pur-
poses. Subject to definitive guidance from the IRS or
a court of competent jurisdiction to the contrary (in-
cluding the receipt by the Class 6B Trustee of a pri-
vate letter ruling if the Class 6B Trustee so requests
one, or the receipt of an adverse determination by the
IRS upon audit if not contested by the Class 6B Trus-
tee), the Class 6B Trustee may (x) determine, in the
Class 6B Trustee’s sole discretion, the best way to re-
port for tax purposes with respect to any Disputed
Other General Unsecured Claims, including filing a
tax election to treat any assets allocable to Disputed
Other General Unsecured Claims as a “disputed own-
ership fund” governed by Treasury Regulation section
1.468B-9 (and make any appropriate elections) or
electing to report as a separate trust or sub-trust or
other entity, (y) file such tax returns (including but
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not limited to the filing of a separate federal tax re-
turn for the “disputed ownership fund” or other sepa-
rate entity) and pay such taxes as may be required
consistent with such treatment and (z) to the extent
permitted by applicable law, report consistently with
the foregoing for state and local income tax purposes.
If a “disputed ownership fund” election is made, all
parties (including the Debtors, holders of Other Gen-
eral Unsecured Claims, and the Class 6B Trustee)
shall report for United States federal, state, and local
income tax purposes consistently with the foregoing.
Any taxes (including with respect to earned interest,
if any) imposed on the Class 6B Trust as a result of
this treatment (including as a result of any deemed
transfer of the assets out of a disputed ownership fund
or other separate entity upon resolution of any Claim)
shall be paid by the Class 6B Trustee out of Class 6B
Trust Assets (and reductions shall be made to
amounts disbursed from the trust to account for the
need to pay such taxes or any other costs or expenses).
For the avoidance of doubt, the Class 6B Trustee shall
be permitted to sell any assets of a disputed ownership
fund or other separate entity to the extent necessary
to satisfy such tax liability (including any tax liability
arising in connection with such sale). The Class 6B
Trustee may request an expedited determination of
taxes of the Class 6B Trust, including any disputed
ownership fund or other separate entity, under sec-
tion 505(b) of the Bankruptcy Code for all tax returns
filed for, or on behalf of, the Class 6B Trust for all tax-
able periods through the dissolution of the Class 6B
Trust.

(h) Non-Transferability of Class 6B Trust Inter-
ests. The Class 6B Trust Interests, and any right to
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receive a distribution from the Class 6B Trust, shall
not be evidenced by any certificate, security, receipt,
or any other form or manner whatsoever, except as
maintained on the books and records of the Class 6B
Trust by the Class 6B Trustee. Any and all Class 6B
Trust Interests shall be non-transferable other than if
transferred by will, intestate succession, or otherwise
by operation of law. In addition, any and all Class 6B
Trust Interests will not constitute “securities” and
will not be registered pursuant to the Securities Act
or any applicable state or local securities law. How-
ever, if it should be determined that any such inter-
ests constitute “securities,” the exemption provisions
of Section 1145 of the Bankruptcy Code will be satis-
fied and the offer, issuance, and distribution under
the Plan of the Class 6B Trust Interests will be ex-
empt from registration under the Securities Act, all
rules and regulations promulgated thereunder, and
all applicable state and local securities laws and reg-
ulations.

(1) Dissolution of the Class 6B Trust. The Class
6B Trustee and the Class 6B Trust shall be discharged
or dissolved, as the case may be, at such time as (i) the
Class 6B Trustee determines that the pursuit of addi-
tional Class 6B Trust Causes of Action is not likely to
yield sufficient additional proceeds to justify further
pursuit of such claims and (ii) all distributions re-
quired to be made by the Class 6B Trustee under the
Plan have been made; provided that in no event shall
the Class 6B Trust be dissolved later than five (5)
years from the Effective Date unless the Bankruptcy
Court, upon motion made within the six (6) month pe-
riod before such fifth anniversary (and, in the event of
further extension, by order of the Bankruptcy Court,
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upon motion made within six (6) months before the
end of the preceding extension), determines that a
fixed period extension (not to exceed three (3) years,
together with any prior extensions, without a favora-
ble letter ruling from the Internal Revenue Service or
an opinion of counsel satisfactory to the Class 6B
Trustee that any further extension would not ad-
versely affect the status of the Class 6B Trust as a lig-
uidating trust for U.S. federal income tax purposes) is
necessary to facilitate or complete the recovery on, lig-
uidation and distribution of, the Class 6B Trust As-
sets. Upon dissolution of the Class 6B Trust any re-
maining Class 6B Trust Assets shall be distributed to
holders of Allowed Other General Unsecured Claims
in accordance with the Plan and the Class 6B Trust
Agreement, as appropriate, or, in the event all Al-
lowed Other General Unsecured Claims and obliga-
tions of the Class 6B Trust are paid in full, the Class
6B Trustee shall have the right to cause the Class 6B
Trust to abandon or otherwise dispose of such prop-
erty, including, but not limited to, by way of donation
to a non-profit 501(c)(3) organization that the Class
6B Trustee may select in its discretion.

() Single Satisfaction of Allowed Other General
Unsecured Claims. Notwithstanding anything to the
contrary herein, in no event shall holders of Allowed
Other General Unsecured Claims recover more than
the full amount of their Allowed Other General Unse-
cured Claims from the Class 6B Trust.



260a

ARTICLE VI.
DISTRIBUTIONS.

6.1. Distributions Generally.

The Disbursing Agents shall make all applicable
distributions under the Plan to the appropriate hold-
ers of Allowed Claims in accordance with the terms of
the Plan.

6.2. Distributions Subject to Intercreditor
Agreements.

Except as expressly provided in Section 4.5 of this
Plan, distributions under the Plan to holders of FLFO
Claims, FLSO Claims, and Non-PTL Claims shall be
made subject to and in accordance with the Intercred-
itor Agreements.

6.3. Distribution Record Date.

As of the close of business on the Distribution Rec-
ord Date, the various transfer registers for each of the
Classes of Claims or Interests as maintained by the
Debtors or their respective agents, shall be deemed
closed, and there shall be no further changes in the
record holders of any of the Claims or Interests. The
Debtors, the Reorganized Debtors or the Class 6B
Trust shall have no obligation to recognize any trans-
fer of the Claims or Interests occurring on or after the
Distribution Record Date. In addition, with respect to
payment of any Cure amounts or disputes over any
Cure amounts, neither the Debtors, Class 6B Trust
nor the applicable Disbursing Agent shall have any
obligation to recognize or deal with any party other
than the non-Debtor party to the applicable executory
contract or unexpired lease as of the Distribution Rec-
ord Date, even if such non-Debtor party has sold, as-
signed, or otherwise transferred its Claim for a Cure
amount.
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6.4. Date of Distributions.

Except as otherwise provided in this Plan (includ-
ing payments made in the ordinary course of the Debt-
ors’ business) or as paid pursuant to a prior Bank-
ruptcy Court order, on the Effective Date or, if a Claim
or Interest is not Allowed on the Effective Date, on the
date that such Claim or Interest becomes Allowed, or,
in each case, as soon as reasonably practicable there-
after, or as otherwise determined in accordance with
the Plan and Confirmation Order, including, without
limitation, the treatment provisions of Article IV of
the Plan, each holder of an Allowed Claim shall re-
ceive the full amount of the distributions that the Plan
provides for Allowed Claims in the applicable class
provided in the Plan.

6.5. Disbursing Agent.

All distributions under the Plan shall be made by
the applicable Reorganized Debtor, the Class 6B
Trust, or applicable Disbursing Agent, on or after the
Effective Date or as otherwise provided herein. A Dis-
bursing Agent shall not be required to give any bond
or surety or other security for the performance of its
duties, and all reasonable fees and expenses incurred
by such Disbursing Agent directly related to distribu-
tions hereunder shall be reimbursed by the Reor-
ganized Debtors or the Class 6B Trust, as applicable.

6.6. Rights and Powers of Disbursing Agent.

(a) From and after the Effective Date, each Dis-
bursing Agent, solely in its capacity as Disbursing
Agent, shall be exculpated by all Entities, including,
without limitation, holders of Claims against and In-
terests in the Debtors and other parties in interest,
from any and all Claims, Causes of Action, and other
assertions of liability arising out of the discharge of
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the powers and duties conferred upon such Disbursing
Agent by the Plan or any order of the Bankruptcy
Court entered pursuant to or in furtherance of the
Plan, or applicable law, except for actions or omissions
to act arising out of the gross negligence or willful mis-
conduct, fraud, malpractice, criminal conduct, or ultra
vires acts of such Disbursing Agent. No holder of a
Claim or Interest or other party in interest shall have
or pursue any Claim or Cause of Action vested in a
Disbursing Agent by order of the Bankruptcy Court,
pursuant to the Plan, or as deemed by such Disburs-
ing Agent to be necessary and proper to implement the
provisions hereof.

(b) Powers of Disbursing Agent. Each Disbursing
Agent shall be empowered to: (i) effect all actions and
execute all agreements, instruments, and other docu-
ments necessary to perform its duties under the Plan;
(i1) make all applicable distributions or payments pro-
vided for under the Plan; (iii) employ professionals to
represent it with respect to its responsibilities; and
(iv) exercise such other powers (A) as may be vested
in such Disbursing Agent by order of the Bankruptcy
Court (including any Final Order issued after the Ef-
fective Date) or pursuant to the Plan or (B) as deemed
by such Disbursing Agent to be necessary and proper
to implement the provisions of the Plan.

(c) Expenses Incurred on or After the Effective
Date. Except as otherwise ordered by the Bankruptcy
Court and subject to the written agreement of the Re-
organized Debtors or the Class 6B Trust, as applica-
ble, the amount of any reasonable fees and expenses
incurred by a Disbursing Agent on or after the Effec-
tive Date (including taxes) and any reasonable com-
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pensation and expense reimbursement Claims (in-
cluding for reasonable attorneys’ and other profes-
sional fees and expenses) made by the Disbursing
Agent shall be paid in Cash by the Reorganized Debt-
ors or the Class 6B Trust as applicable, in the ordinary
course of business.

6.7. Expenses of Disbursing Agent.

Except as otherwise ordered by the Bankruptcy
Court, any reasonable and documented fees and ex-
penses incurred by a Disbursing Agent acting in such
capacity (including reasonable and documented attor-
neys’ fees and expenses) on or after the Effective Date
shall be paid in Cash by the Reorganized Debtors or
the Class 6B Trust, as applicable, in the ordinary
course of business.

6.8. No Postpetition Interest on Claims.

Except as otherwise specifically provided for in
the Plan (including, without limitation, with respect
to FLFO Claims), the Confirmation Order, or another
order of the Bankruptcy Court, or required by appli-
cable bankruptcy law, postpetition interest shall not
accrue or be paid on any Claims, and no holder of a
Claim shall be entitled to interest accruing on such
Claim on or after the Petition Date.

6.9. Delivery of Distributions.

Subject to Bankruptcy Rule 9010, all distributions
to any holder of an Allowed Claim shall be made to a
Disbursing Agent, who shall transmit such distribu-
tion to the applicable holders of Allowed Claims. In
the event that any distribution to any holder is re-
turned as undeliverable, no further distributions shall
be made to such holder unless and until such Disburs-
ing Agent is notified in writing of such holder’s then-
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current address, at which time all currently-due,
missed distributions shall be made to such holder as
soon as reasonably practicable thereafter without in-
terest. Nothing herein shall require any Disbursing
Agent to attempt to locate holders of undeliverable
distributions and, if located, assist such holders in
complying with Section 6.20 of the Plan.

6.10. Distributions after Effective Date.

Distributions made after the Effective Date to
holders of Disputed Claims that are not Allowed
Claims as of the Effective Date but which later become
Allowed Claims shall be deemed to have been made on
the Effective Date.

6.11. Unclaimed Property.

(a) One year from the Effective Date, all distribu-
tions payable on account of such Claim, other than
Other General Unsecured Claims, shall be deemed
unclaimed property under section 347(b) of the Bank-
ruptcy Code and shall revert to the Reorganized Debt-
ors or their successors or assigns, and all claims of any
other person (including the holder of a Claim in the
same Class) to such distribution shall be discharged
and forever barred. The Reorganized Debtors and the
Disbursing Agent shall have no obligation to attempt
to locate any holder of an Allowed Claim other than
by reviewing the Debtors’ books and records and the
Bankruptcy Court’s filings.

(b) Ninety (90) days after the date of first issu-
ance of any distribution to a holder of an Allowed
Other General Unsecured Claim, such distribution
shall be deemed unclaimed property under section
347(b) of the Bankruptcy Code and shall revert to the
Class 6B Trust, and all claims of such holder of such



265a

Allowed Other General Unsecured Claim to such dis-
tribution shall be discharged and forever barred. The
Class 6B Trust and any Disbursing Agent shall have
no obligation to attempt to locate any holder of an Al-
lowed Other General Unsecured Claim other than by
reviewing the Debtors’ books and records and the
Bankruptcy Court’s filings.

6.12. Time Bar to Cash Payments.

Checks issued by a Disbursing Agent in respect of
Allowed Claims shall be null and void if not negotiated
within ninety (90) days after the date of first issuance
thereof. Thereafter, the amount represented by such
voided check shall irrevocably revert to the Reor-
ganized Debtors or the Class 6B Trust as applicable,
and any Claim in respect of such voided check shall be
discharged and forever barred, notwithstanding any
federal or state escheat laws to the contrary. Requests
for re-issuance of any check shall be made to the ap-
plicable Disbursing Agent by the holder of the Allowed
Claim to whom such check was originally issued, prior
to the expiration of the ninety (90) day period.

6.13. Manner of Payment under Plan.

Except as otherwise specifically provided in the
Plan (i) at the option of the Debtors or the Reorganized
Debtors, as applicable, any Cash payment to be made
hereunder by the Debtors or Reorganized Debtors
may be made by a check or wire transfer or as other-
wise required or provided in applicable agreements or
customary practices of the Debtors, and (ii) at the op-
tion of the Class 6B Trust, any Cash payment to be
made hereunder by the Class 6B Trust, may be made
by a check or wire transfer.
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6.14. Satisfaction of Claims.

Except as otherwise specifically provided in the
Plan, any distributions and deliveries to be made on
account of Allowed Claims under the Plan shall be in
complete and final satisfaction, settlement, and dis-
charge of and exchange for such Allowed Claims.

6.15. Fractional Stock.

No fractional New Common Interests shall be dis-
tributed. If any distributions of New Common Inter-
ests pursuant to the Plan would result in the issuance
of a fractional share of New Common Interests, then
the number of shares of New Common Interests to be
issued in respect of such distribution will be calcu-
lated to one decimal place and rounded up or down to
the closest whole share (with a half share or greater
rounded up and less than a half share rounded down).
The total number of shares of New Common Interests
to be distributed in connection with the Plan shall be
adjusted as necessary to account for the rounding pro-
vided for in this Section 6.15. No consideration shall
be provided in lieu of fractional shares that are
rounded down. Neither the Reorganized Debtors nor
the Disbursing Agent shall have any obligation to
make a distribution that is less than one (1) share of
New Common Interests.

6.16. Minimum Cash Distributions.

A Disbursing Agent shall not be required to make
any distribution of Cash less than one hundred dollars
($100) to any holder of an Allowed Claim; provided,
however, that if any distribution is not made pursuant
to this Section 6.16, such distribution shall be added
to any subsequent distribution to be made on behalf of
the holder’s Allowed Claim.
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6.17. Setoffs.

The Debtors, the Reorganized Debtors and the
Class 6B Trust, as applicable, may, but shall not be
required to, set off or recoup against any Claim, and
any distribution to be made on account of such Claim,
any and all claims, rights, and Causes of Action of any
nature whatsoever that the Debtors, the Reorganized
Debtors or Class 6B Trust may have against the
holder of such Claim pursuant to the Plan, the Bank-
ruptcy Code or applicable nonbankruptcy law; pro-
vided, however, that neither the failure to do so nor
the allowance of any Claim hereunder shall constitute
a waiver or release by a Debtor, a Reorganized Debtor,
or the Class 6B Trust, or its successor of any claims,
rights, or Causes of Action that a Debtor, Reorganized
Debtor or Class 6B Trust, or its successor or assign
may possess against the holder of such Claim.

6.18. Allocation of Distributions between Prin-
cipal and Interest.

Except as otherwise required by law (as reasona-
bly determined by the Reorganized Debtors or Class
6B Trust, as applicable), distributions with respect to
an Allowed Claim shall be allocated first to the prin-
cipal portion of such Allowed Claim (as determined for
United States federal income tax purposes) and,
thereafter, to the remaining portion of such Allowed
Claim, if any.

6.19. No Distribution in Excess of Amount of
Allowed Claim.

Notwithstanding anything in the Plan to the con-
trary, no holder of an Allowed Claim shall receive, on
account of such Allowed Claim, distributions in excess
of the Allowed amount of such Claim.
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6.20. Withholding and Reporting Requirements.

(a) Withholding Rights. In connection with the
Plan, any party issuing any instrument or making any
distribution described in the Plan or payment in con-
nection therewith shall comply with all applicable
withholding and reporting requirements imposed by
any federal, state, or local taxing authority, and all
distributions pursuant to the Plan and all related
agreements shall be subject to any such withholding
or reporting requirements. In the case of a non-Cash
issuance or distribution that is subject to withholding,
the distributing party may withhold an appropriate
portion of such distributed property and either (i) sell
such withheld property to generate Cash necessary to
pay over the withholding tax (or reimburse the dis-
tributing party for any advance payment of the with-
holding tax), or (ii) pay the withholding tax using its
own funds and retain such withheld property. Any
amounts withheld pursuant to the preceding sentence
shall be deemed to have been distributed to and re-
ceived by the applicable recipient for all purposes of
the Plan. Notwithstanding the foregoing, each holder
of an Allowed Claim or any other Entity that receives
a distribution pursuant to the Plan shall have respon-
sibility for any taxes imposed by any governmental
unit, including, without limitation, income, withhold-
ing, and other taxes, on account of such distribution.
Any party issuing any instrument or making any dis-
tribution pursuant to the Plan has the right, but not
the obligation, to not make a distribution until such
holder has made arrangements satisfactory to such is-
suing or disbursing party for payment of any such tax
obligations.
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(b) Forms. Any party entitled to receive any prop-
erty as an issuance or distribution under the Plan
shall, upon request, deliver to the applicable Disburs-
ing Agent or such other Entity designated by the Re-
organized Debtors (which Entity shall subsequently
deliver to the applicable Disbursing Agent any appli-
cable Internal Revenue Service (“IRS”) Form W-8 or
Form W-9 received) or the Class 6B Trust, as applica-
ble, an appropriate IRS Form W-9 or (if the payee is a
foreign Entity) an appropriate IRS Form W-8 and any
other forms or documents reasonably requested by
any Reorganized Debtor or the Class 6B Trust, as ap-
plicable, to reduce or eliminate any withholding re-
quired by any federal, state, or local taxing authority.
If such request is made by the Reorganized Debtors,
the Disbursing Agent, the Class 6B Trust or such
other Entity designated by the Reorganized Debtors,
the Class 6B Trust or a Disbursing Agent and such
party fails to comply before the date that is 180 days
after the request is made, the amount of such distri-
bution shall irrevocably revert to the applicable Reor-
ganized Debtor or the Class 6B Trust, as applicable,
and any Claim in respect of such distribution shall be
discharged and forever barred from assertion against
such Reorganized Debtor or the Class 6B Trust, as ap-
plicable, or their respective property.

ARTICLE VII.
PROCEDURES FOR DISPUTED CLAIMS.

7.1. Disputed Claims Generally.

Except as expressly provided in the Plan or in any
order entered in the Chapter 11 Cases before the Ef-
fective Date (including the Confirmation Order), no
Claim shall become an Allowed Claim unless and un-
til such Claim is deemed Allowed pursuant to the Plan
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or Final Order, including the Confirmation Order
(when it becomes a Final Order) Allowing such Claim.
Except insofar as a Claim is Allowed under the Plan
or was Allowed prior to the Effective Date, the Debt-
ors, Reorganized Debtors, or Class 6B Trust, as appli-
cable, shall have and retain any and all rights and de-
fenses such Debtor has with respect to any Disputed
Claim, including the Causes of Action retained or
transferred pursuant to Section 10.8. Any objections
to Claims shall be served and filed on or before the
later of: (a) the Claim Objection Deadline; and (b) such
later date as may be fixed by the Bankruptcy Court.
All Disputed Claims not objected to by the end of such
period shall be deemed Allowed unless such period is
extended upon approval of the Bankruptcy Court.

7.2. Objections to Claims.

Except insofar as a Claim is Allowed under the
Plan, the Debtors, Reorganized Debtors, or Class 6B
Trust, as applicable, shall be entitled to object to
Claims. Except as otherwise expressly provided in the
Plan and notwithstanding any requirements that may
be imposed pursuant to Bankruptcy Rule 9019, after
the Effective Date, the Reorganized Debtors or Class
6B Trust, as applicable shall have the authority (a) to
file, withdraw, or litigate to judgment objections to
Claims; (b) to settle or compromise any Disputed
Claim without any further notice to or action, order,
or approval by the Bankruptcy Court; and (c) to ad-
minister and adjust the Debtors’ claims register to re-
flect any such settlements or compromises without
any further notice to or action, order, or approval by
the Bankruptcy Court. In the event any Excluded
Class 6B Claims has not been fully reconciled within
one-hundred and eighty (180) days of the Effective
Date, the Class 6B Trust shall have the right to (i)
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seek an extension of the Claim Objection Deadline
with respect to such Excluded Class 6B Claim; and (ii)
either object pursuant to Section 7.2 of the Plan, or
seek estimation of pursuant to Section 7.3 of the Plan,
such unresolved Excluded Class 6B Claims.

7.3. Estimation of Claims.

The Debtors, Reorganized Debtors, or Class 6B
Trust, as applicable, may at any time request that the
Bankruptcy Court estimate any contingent, unliqui-
dated, or Disputed Claim pursuant to section 502(c) of
the Bankruptcy Code regardless of whether the Debt-
ors previously objected to such Claim or whether the
Bankruptcy Court has ruled on any such objection,
and the Bankruptcy Court will retain jurisdiction to
estimate any Claim at any time during litigation con-
cerning any objection to any Claim, including, without
limitation, during the pendency of any appeal relating
to any such objection. In the event that the Bank-
ruptcy Court estimates any contingent, unliquidated
or Disputed Claim, the amount so estimated shall con-
stitute either the Allowed amount of such Claim or a
maximum limitation on such Claim, as determined by
the Bankruptcy Court. If the estimated amount con-
stitutes a maximum limitation on the amount of such
Claim, the Debtors, Reorganized Debtors, or Class 6B
Trust, as applicable, may pursue supplementary pro-
ceedings to object to the allowance of such Claim. Not-
withstanding section 502(j) of the Bankruptcy Code,
in no event shall any holder of a Claim that has been
estimated pursuant to section 502(c) of the Bank-
ruptcy Code or otherwise be entitled to seek reconsid-
eration of such estimation unless such holder has filed
a motion requesting the right to seek such reconsider-
ation on or before twenty-one (21) days after the date
on which such Claim is estimated.
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7.4. Adjustment to Claims Register Without Ob-
Jection.

Any duplicate Claim or Interest or any Claim or
Interest that has been paid or satisfied, or any Claim
that has been amended or superseded, may be ad-
justed or expunged on the claims register by the Debt-
ors, Reorganized Debtors, or Class 6B Trust, as appli-
cable, upon stipulation between the parties in interest
without a Claims objection having to be filed and with-
out any further notice or action, order, or approval of
the Bankruptcy Court.

7.5. Disallowance of Claims.

Any Claims held by Entities from which property
is recoverable under sections 542, 543, 550, or 553 of
the Bankruptcy Code or that is a transferee of a trans-
fer avoidable under sections 522(f), 522(h), 544, 545,
547, 548, 549, or 724(a) of the Bankruptcy Code, shall
be deemed Disallowed pursuant to section 502(d) of
the Bankruptcy Code, and holders of such Claims may
not receive any distributions on account of such
Claims until such time as such Causes of Action
against that Entity have been settled or a Bankruptcy
Court order with respect thereto has been entered and
all sums due, if any, to the Debtors by that Entity
have been turned over or paid to the Debtors, Reor-
ganized Debtors, or Class 6B Trust, as applicable.

7.6. No Distributions Pending Allowance.

If an objection, motion to estimate, or other chal-
lenge to a Claim is filed, no payment or distribution
provided under the Plan shall be made on account of
such Claim unless and until (and only to the extent
that) such Claim becomes an Allowed Claim.



273a

7.7. Distributions after Allowance.

To the extent that a Disputed Claim ultimately
becomes an Allowed Claim, distributions (if any) shall
be made to the holder of such Allowed Claim in ac-
cordance with the provisions of the Plan, including the
treatment provisions provided in Article IV of the
Plan.

7.8. Claim Resolution Procedures Cumulative.

All of the Claims, objection, estimation, and reso-
lution procedures in the Plan are intended to be cu-
mulative and not exclusive of one another. Claims
may be estimated and subsequently settled, compro-
mised, withdrawn, or resolved in accordance with the
Plan without further notice or Bankruptcy Court ap-
proval.

ARTICLE VIII.
EXECUTORY CONTRACTS AND
UNEXPIRED LEASES.

8.1. General Treatment.

As of and subject to the occurrence of the Effective
Date and the payment of any applicable Cure amount,
and subject to Section 8.6 of the Plan, consistent with
the Restructuring Support Agreement and subject to
the Consenting Creditor Consent Rights and any
other applicable consent rights set forth in the Re-
structuring Support Agreement, all executory con-
tracts and unexpired leases to which any of the Debt-
ors are parties, and which have not expired by their
own terms on or prior to the Confirmation Date shall
be deemed assumed except for any executory contract
or unexpired lease that (a) with the reasonable con-
sent of the Requisite Consenting Creditors, previously
has been assumed, assumed or assigned, or rejected
pursuant to a Final Order of the Bankruptcy Court,
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(b) with the reasonable consent of the Requisite Con-
senting Creditors, is the subject of a separate (i) as-
sumption motion filed by the Debtors, or (ii) rejection
motion filed by the Debtors under section 365 of the
Bankruptcy Code before the Confirmation Date, (c)
with the reasonable consent of the Requisite Consent-
ing Creditors, is specifically designated as a contract
or lease to be rejected on the Schedule of Rejected Con-
tracts, or (d) is the subject of a pending Cure Dispute.
Subject to the occurrence of the Effective Date, entry
of the Confirmation Order by the Bankruptcy Court
shall constitute approval of the assumptions or rejec-
tions provided for in the Plan pursuant to sections
365(a) and 1123 of the Bankruptcy Code. Each execu-
tory contract and unexpired lease assumed or as-
sumed and assigned pursuant to the Plan shall vest
in and be fully enforceable by the applicable Reor-
ganized Debtor or assignee in accordance with its
terms, except as modified by the provision of the Plan,
any order of the Bankruptcy Court authorizing and
providing for its assumption or assumption and as-
signment, or applicable law.

To the maximum extent permitted by law, to the
extent any provision in any executory contract or un-
expired lease assumed pursuant to the Plan restricts
or prevents, or purports to restrict or prevent, or is
breached or deemed breached by, the assumption of
such executory contract or unexpired lease (including
any “change of control” provision), then such provision
shall be deemed modified such that the transactions
contemplated by the Plan shall not entitle the non-
Debtor party thereto to terminate such executory con-
tract or unexpired lease or to exercise any other de-
fault-related rights with respect thereto.
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8.2. Determination of Cure Disputes and
Deemed Consent.

(a) Subject to the Consenting Creditor Consent
Rights, the Debtors shall file, as part of the Plan Sup-
plement, the Schedule of Rejected Contracts and the
Schedule of Assumed Contracts.

(b) The Debtors shall serve an initial Cure Notice
on parties to executory contracts and unexpired leases
to be assumed or assumed and assigned no later than
April 14, 2023. If a counterparty to any executory con-
tract or unexpired lease that the Debtors or Reor-
ganized Debtors, as applicable, intend to assume or
assume and assign is not listed on such a notice, the
proposed Cure amount for such executory contract or
unexpired lease shall be deemed to be Zero Dollars

($0).

(c) If there is a Cure Dispute pertaining to as-
sumption or assumption and assignment of an execu-
tory contract or unexpired lease, such dispute shall be
heard by the Bankruptcy Court prior to such assump-
tion or assumption and assignment, as applicable, be-
ing effective, provided, however, on the Effective Date
or as soon as reasonably practicable thereafter, or on
such other terms as the parties to such executory con-
tract or unexpired lease may otherwise agree, the
Debtors or the Reorganized Debtors, as applicable
(with the reasonable consent of the Requisite Con-
senting Creditors), may settle any dispute regarding
the Cure amount or the nature thereof without any
further notice to any party or any action, order, or ap-
proval of the Bankruptcy Court.

(d) Any counterparty to an executory contract or
unexpired lease that fails to object timely to the notice
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of the proposed assumption or assumption and assign-
ment, as applicable, of such executory contract or un-
expired lease or the relevant Cure amount within fif-
teen (15) days of the service of the applicable Cure No-
tice, (1) shall be deemed to have assented to (A) such
Cure amount and the nature thereof, (B) assumption
or assumption and assignment, as applicable, of the
applicable executory contract or unexpired lease not-
withstanding any provision thereof that purports to
(1) prohibit, restrict, or condition the transfer or as-
signment of such contract or lease, or (2) terminate or
permit the termination of a contract or lease as a re-
sult of any direct or indirect transfer or assignment of
the rights of the Debtors under such contract or lease
or a change, if any, in the ownership or control to the
extent contemplated by the Plan, and shall forever be
barred and enjoined from asserting such objection
against the Debtors or terminating or modifying such
contract or lease on account of transactions contem-
plated by the Plan, and (ii) shall be forever barred, es-
topped, and enjoined from challenging the validity of
such assumption or assumption and assignment, as
applicable, or the Allowed amount of such Cure
amount thereafter.

8.3. Payments Related to Assumption or Assign-
ment of Contracts and Leases.

Subject to resolution of any Cure Dispute, all Cure
amounts shall be satisfied promptly, or otherwise as
soon as practicable, by the Debtors or Reorganized
Debtors, as the case may be, upon assumption or as-
sumption and assignment, as applicable, of the under-
lying contracts and unexpired leases. Assumption or
assumption and assignment, as applicable, of any ex-
ecutory contract or unexpired lease pursuant to the
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Plan, or otherwise, shall result in the full release and
satisfaction of any Claims or defaults, subject to sat-
isfaction of the Cure amount, whether monetary or
nonmonetary, including defaults of provisions re-
stricting the change in control or ownership interest
composition or other bankruptcy-related defaults,
arising under any assumed executory contract or un-
expired lease at any time before the effective date of
the assumption or assumption and assignment, as ap-
plicable. Any Proofs of Claim filed with respect to an
executory contract or unexpired lease that has been
assumed shall be deemed disallowed and expunged,
without further notice to or action, order or approval
of the Bankruptcy Court or any other Entity, upon the
deemed assumption of such contract or unexpired
lease.

8.4. Rejection Claims.

In the event that the rejection of an executory con-
tract or unexpired lease by any of the Debtors results
in damages to the other party or parties to such con-
tract or lease, a Claim for such damages shall be for-
ever barred and shall not be enforceable against the
Debtors or the Reorganized Debtors or their respec-
tive properties or interests in property as agents, suc-
cessors, or assigns, unless a Proof of Claim is filed
with the Bankruptcy Court and served upon counsel
for the Debtors and the Reorganized Debtors no later
than thirty (30) days after the later of (i) the Effective
Date or (ii) the effective date of rejection of such exec-
utory contract or unexpired lease. Any such Claims, to
the extent Allowed, shall be classified in Class 6B
(Other General Unsecured Claims).
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8.5. Survival of the Debtors’ Indemnification
Obligations.

(a) Notwithstanding anything in the Plan (in-
cluding Section 10.3 of the Plan), any Indemnification
Obligation to indemnify current officers, directors,
members, managers, agents, or employees with re-
spect to all present and future actions, suits, and pro-
ceedings against the Debtors or such officers, direc-
tors, members, managers, agents, or employees based
upon any act or omission for or on behalf of the Debt-
ors shall (a) remain in full force and effect, (b) not be
discharged, impaired, or otherwise affected in any
way, including by the Plan, the Plan Supplement, or
the Confirmation Order, (c) not be limited, reduced or
terminated after the Effective Date, and (d) survive
unimpaired and unaffected irrespective of whether
such Indemnification Obligation is owed for an act or
event occurring before, on or after the Petition Date,
provided, that the Reorganized Debtors shall not in-
demnify officers, directors, members, or managers, as
applicable, of the Debtors for any claims or Causes of
Action that are not indemnified by such Indemnifica-
tion Obligation. All such obligations shall be deemed
and treated as executory contracts to be assumed by
the Debtors under the Plan and shall continue as ob-
ligations of the Reorganized Debtors. Any claim based
on the Debtors’ obligations under the Plan shall not
be a Disputed Claim or subject to any objection, in ei-
ther case, by reason of section 502(e)(1)(B) of the
Bankruptcy Code. Any obligation to indemnify former
officers, directors, members, managers, agents, or em-
ployees with respect to all present and future actions,
suits, and proceedings against the Debtors or such of-
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ficers, directors, members, managers, agents, or em-
ployees based upon any act or omission for or on be-
half of the Debtors shall be discharged and all such
obligations shall be deemed and treated as executory
contracts to be rejected by the Debtors under the Plan.

(b) Following the Effective Date, holders of FLFO
Claims in Class 3 and holders of FLSO Claims in
Class 4 as of the Effective Date shall be indemnified
by the Reorganized Debtors with respect to all present
and future actions, suits, and proceedings against
such holders of FLFO Claims in Class 3 and holders
of FLLSO Claims in Class 4 or their respective Related
Parties in connection with or related to the Adversary
Proceeding, the Prepetition Adversary Actions, and/or
any other claims, proceedings, actions, or causes of ac-
tion in connection with or related to the PTL Credit
Agreement, the Exchange Agreement, the Intercredi-
tor Agreements, and/or the 2020 Transaction on the
same terms and limitations as afforded under the PTL
Credit Agreement and New Term Loan Credit Facil-
ity.

8.6. Employee Arrangements.

(a) Notwithstanding anything to the contrary
herein, on the Effective Date, Employee Arrange-
ments in effect as of the Petition Date shall be deemed
to be, and shall be treated as if they were, executory
contracts that are to be assumed under the Plan; pro-
vided that if an Employee Arrangement (other than
key employee retention agreements) provides in part
for a payment, premium, or other award upon the oc-
currence of a change of control, change in control, or
other similar event, then such Employee Arrange-
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ment shall only be assumed to the extent that the re-
structuring, including consummation of the Plan,
shall not be treated as a change of control, change in
control, or other similar event under such Employee
Arrangement.

(b) Any Interest (or right to obtain or receive any
Interest) granted to a current or former employee, of-
ficer, director or contractor under an Employee Ar-
rangement or otherwise, shall be deemed cancelled on
the Effective Date. For the avoidance of doubt, if an
Employee Arrangement provides in part for an award
or potential award of Interests or consideration based
on the value of Interests that have not vested as of the
Petition Date, such Employee Arrangement shall be
assumed in all respects other than the provisions of
such agreement relating to Interest awards. For the
avoidance of doubt, any provision that guarantees or
provides for an employee’s right to participate in the
Management Incentive Plan of the Reorganized Debt-
ors shall not be cancelled.

(c) As of the Effective Date, the Debtors and the
Reorganized Debtors shall continue to honor their ob-
ligations under all applicable Workers’ Compensation
Programs and in accordance with all applicable work-
ers’ compensation Laws in states in which the Reor-
ganized Debtors operate. Any Claims arising under
Workers’ Compensation Programs shall be deemed
withdrawn once satisfied without any further notice
to or action, order, or approval of the Bankruptcy
Court; provided that nothing in this Plan shall limit,
diminish, or otherwise alter the Debtors’ or Reor-
ganized Debtors’ defenses, Causes of Action, or other
rights under applicable Law, including non-bank-



281a

ruptcy Law, with respect to any such Workers’ Com-
pensation Programs; provided, further, that nothing
herein shall be deemed to impose any obligations on
the Debtors in addition to what is provided for under
applicable state Law.

8.7.Insurance Policies/Claims Payable By
Third Parties.

(a) All insurance policies to which any Debtor is
a party as of the Effective Date, including any D&O
Policy, shall be deemed to be and treated as executory
contracts and shall be assumed by the applicable
Debtors or the Reorganized Debtors and shall con-
tinue in full force and effect thereafter in accordance
with their respective terms, and all such insurance
policies shall vest in the Reorganized Debtors. Cover-
age for defense and indemnity under the D&O Policy
shall remain available to all individuals within the
definition of “Insured” in any D&O Policy.

(b) In addition, after the Effective Date, all offic-
ers, directors, agents, or employees who served in
such capacity at any time before the Effective Date
shall be entitled to the full benefits of any D&O Policy
(including any “tail” policy) for the full term of such
policy regardless of whether such officers, directors,
agents, and/or employees remain in such positions af-
ter the Effective Date, in each case, to the extent set
forth in such policies.

(c) In addition, after the Effective Date, the Re-
organized Debtors shall not terminate or otherwise re-
duce the coverage under any D&O Policy (including
any “tail policy”) in effect as of the Petition Date, and
any current and former directors, officers, members,
managers, agents or employees of any of the Debtors
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who served in such capacity at any time prior to the
Effective Date shall be entitled to the full benefits of
any such D&O Policy for the full term of such policy
regardless of whether such members, managers, di-
rectors, and/or officers remain in such positions after
the Effective Date to the extent set forth in such poli-
cies.

(d) No distributions under the Plan shall be made
on account of an Allowed Claim that is payable pursu-
ant to one of the Debtors’ insurance policies until the
Holder of such Allowed Claim has exhausted all rem-
edies with respect to such insurance policy. To the ex-
tent that one or more of the Debtors’ insurers agrees
to satisfy in full or in part a Claim (if and to the extent
adjudicated by a court of competent jurisdiction), then
immediately upon such insurers’ agreement, the ap-
plicable portion of such Claim may be expunged with-
out a Claim objection having to be filed and without
any further notice to or action, order, or approval of
the Bankruptcy Court. If an applicable insurance pol-
icy has a SIR, the Holder of an Insured Litigation
Claim shall have an Allowed Other General Unse-
cured Claim against the applicable Debtor’s Estate
solely up to the amount of the SIR that may be estab-
lished upon the liquidation of the Insured Litigation
Claim, and such Holder’s recovery from the Class 6B
Trust shall be solely in the form of its distribution on
account of such Allowed Other General Unsecured
Claim in Class 6B under the Plan. Such SIR shall be
considered satisfied pursuant to the Plan through al-
lowance of the Other General Unsecured Claim solely
in the amount of the applicable SIR, if any; provided,
however that nothing herein obligates the Debtors,
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the Reorganized Debtors, or the Class 6B Trust to oth-
erwise satisfy any SIR under any insurance policy.
Any recovery on account of the Insured Litigation
Claim in excess of the SIR established upon the liqui-
dation of the Claim shall be recovered solely from the
Debtors’ insurance coverage, if any, and only to the
extent of available insurance coverage and any pro-
ceeds thereof. Nothing in this Plan shall be construed
to limit, extinguish, or diminish the insurance cover-
age that may exist or shall be construed as a finding
that liquidated any Claim payable pursuant to an in-
surance policy. Nothing herein relieves any Entity
from the requirement to timely file a Proof of Claim
by the applicable claims bar date.

8.8. Intellectual Property Licenses and Agree-
ments.

All intellectual property contracts, licenses, royal-
ties, or other similar agreements to which the Debtors
have any rights or obligations in effect as of the date
of the Confirmation Order shall be deemed and
treated as executory contracts pursuant to the Plan
and shall be assumed by the respective Debtors and
Reorganized Debtors and shall continue in full force
and effect unless any such intellectual property con-
tract, license, royalty, or other similar agreement oth-
erwise is specifically rejected pursuant to a separate
order of the Bankruptcy Court or is the subject of a
separate rejection motion filed by the Debtors (with
the reasonable consent of the Requisite Consenting
Creditors) in accordance with the Plan. Unless other-
wise noted hereunder, all other intellectual property
contracts, licenses, royalties, or other similar agree-
ments shall vest in the Reorganized Debtors and the
Reorganized Debtors may take all actions as may be
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necessary or appropriate to ensure such vesting as
contemplated herein.

8.9. Assignment.

To the extent provided under the Bankruptcy
Code or other applicable law, any executory contract
or unexpired lease transferred and assigned hereun-
der shall remain in full force and effect for the benefit
of the transferee or assignee in accordance with its
terms, notwithstanding any provision in such execu-
tory contract or unexpired lease (including, without
limitation, those of the type set forth in section
365(b)(2) of the Bankruptcy Code) that prohibits, re-
stricts, or conditions such transfer or assignment. To
the extent provided under the Bankruptcy Code or
other applicable law, any provision that prohibits, re-
stricts, or conditions the assignment or transfer of any
such executory contract or unexpired lease or that ter-
minates or modifies such executory contract or unex-
pired lease or allows the counterparty to such execu-
tory contract or unexpired lease to terminate, modify,
recapture, impose any penalty, condition renewal or
extension, or modify any term or condition upon any
such transfer and assignment, constitutes an unen-
forceable anti-assignment provision and is void and of
no force or effect.

8.10. Modifications, @ Amendments, Supple-
ments, Restatements, or Other Agree-
ments.

Unless otherwise provided herein or by separate
order of the Bankruptcy Court, each executory con-
tract and unexpired lease that is assumed shall in-
clude any and all modifications, amendments, supple-
ments, restatements, or other agreements made di-
rectly or indirectly by any agreement, instrument, or
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other document that in any manner affects such exec-
utory contract or unexpired lease, without regard to
whether such agreement, instrument, or other docu-
ment is listed in the notice of assumed contracts.

8.11. Reservation of Rights.

(a) Neither the exclusion nor inclusion of any
contract or lease by the Debtors on any exhibit, sched-
ule, or other annex to the Plan or in the Plan Supple-
ment, nor anything contained in the Plan, will consti-
tute an admission by the Debtors that any such con-
tract or lease is or is not in fact an executory contract
or unexpired lease or that the Debtors or the Reor-
ganized Debtors or their respective Affiliates has any
liability thereunder.

(b) Except as otherwise provided in the Plan,
nothing in the Plan will waive, excuse, limit, diminish,
or otherwise alter any of the defenses, Claims, Causes
of Action, Class 6B Causes of Action, or other rights of
the Debtors and the Reorganized Debtors and the
Class 6B Trust under any executory or non-executory
contract or any unexpired or expired lease.

(c) Nothing in the Plan will increase, augment,
or add to any of the duties, obligations, responsibili-
ties, or liabilities of the Debtors or the Reorganized
Debtors under any executory or non-executory con-
tract or any unexpired or expired lease.

(d) Ifthereis a Cure Dispute or a dispute regard-
ing whether a contract or lease is or was executory or
unexpired at the time of assumption or rejection un-
der the Plan, the Debtors or Reorganized Debtors, as
applicable, shall have sixty (60) days following entry
of a Final Order resolving such Cure Dispute to alter
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their treatment of such contract or lease by filing a
notice indicating such altered treatment.

ARTICLE IX.
CONDITIONS PRECEDENT TO
CONFIRMATION OF PLAN
AND EFFECTIVE DATE.

9.1. Conditions Precedent to the Effective Date.

The following are conditions precedent to the Ef-
fective Date of the Plan:

(a) each document or agreement constituting the
applicable Definitive Documents shall have been exe-
cuted and/or effectuated and remain in full force and
effect, shall be in form and substance acceptable or
reasonably acceptable (as applicable, as set forth in
the Restructuring Support Agreement) to the Debtors
and the Requisite Consenting Creditors and con-
sistent with the Restructuring Support Agreement,
and any conditions precedent related thereto or con-
tained therein shall have been satisfied prior to or
contemporaneously with the occurrence of the Effec-
tive Date or otherwise waived;

(b) the Class 6B Trust Agreement shall have
been executed in substantially the form submitted as
part of the Plan Supplement;

(c) all conditions precedent to the effectiveness of
the Exit ABL Facility Credit Agreement shall have
been satisfied or waived in accordance with the terms
thereof, and the Exit ABL Facility Credit Agreement
shall be in full force and effect and binding on all par-
ties thereto;

(d) all conditions precedent to the effectiveness of
the New Term Loan Credit Facility Agreement shall
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have been satisfied or waived in accordance with the
terms thereof, and the New Term Loan Credit Facility
Agreement shall be in full force and effect and binding
on all parties thereto;

(e) the New Common Interests shall have been
issued by the Reorganized Parent;

(f) the Bankruptcy Court shall have entered an
order granting the relief sought by the Debtors in the
Adversary Proceeding;

(g) the Professional Fee Escrow shall have been
established and funded in Cash;

(h) the Bankruptcy Court shall have entered the
Confirmation Order in form and substance acceptable
to the Requisite Consenting Creditors, and such order
shall not have been reversed, stayed, amended, modi-
fied, dismissed, vacated or reconsidered;

(i) no court of competent jurisdiction (including
the Bankruptcy Court) or other competent govern-
mental or regulatory authority shall have issued a fi-
nal and non-appealable order making illegal or other-
wise restricting, limiting, preventing, prohibiting, or
materially affecting the consummation of any of the
Restructuring Transactions, including, without limi-
tation, any order, judgment, ruling, finding or other
determination denying, dismissing, or otherwise ad-
verse to the relief sought in the Adversary Proceeding
or adverse to the defendants in the Prepetition Adver-
sary Actions;

(G) the Restructuring Support Agreement shall
be in full force and effect, no termination event or
event that would give rise to a termination event un-
der the Restructuring Support Agreement upon the
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expiration of the applicable grace period shall have oc-
curred, and the Restructuring Support Agreement
shall not have been validly terminated prior to the Ef-
fective Date;

(k) the Restructuring Fees and Expenses shall
have been paid in full;

(1) the Debtors shall have implemented the Re-
structuring Transactions in a manner consistent in all
respects with the Plan and the Restructuring Support
Agreement;

(m) all governmental and third-party approvals
and consents necessary, if any, in connection with the
transactions contemplated by the Plan shall have
been obtained, not be subject to unfulfilled conditions,
and be in full force and effect, and all applicable wait-
ing periods shall have expired without any action be-
ing taken or threatened by any competent authority
that would restrain, prevent, or otherwise impose ma-
terially adverse conditions on such transactions; and

(n) the Bankruptcy Court shall have approved
the Creditors’ Committee Global Settlement.

9.2. Timing of Conditions Precedent.

Notwithstanding when a condition precedent to
the Effective Date occurs, unless otherwise specified
in the Plan or any Plan Supplement document, for the
purposes of the Plan, such condition precedent shall
be deemed to have occurred simultaneously upon the
completion of the applicable conditions precedent to
the Effective Date; provided that to the extent a con-
dition precedent (the “Prerequisite Condition”)
may be required to occur prior to another condition
precedent (a “Subsequent Condition”) then, for pur-
poses of the Plan, the Prerequisite Condition shall be
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deemed to have occurred immediately prior to the ap-
plicable Subsequent Condition regardless of when
such Prerequisite Condition or Subsequent Condition
shall have occurred.

9.3. Waiver of Conditions Precedent.

(a) Except as otherwise provided herein, all ac-
tions required to be taken on the Effective Date shall
take place and shall be deemed to have occurred sim-
ultaneously and no such action shall be deemed to
have occurred prior to the taking of any other such ac-
tion. Each of the conditions precedent of the Plan may
be waived in writing by the Debtors with the prior
written consent of (i) the Requisite Consenting Credi-
tors, (ii) solely with respect to the condition set forth
in Sections 9.1(b) and 9.1(n), the Creditors’ Commit-
tee, and (iii) solely with respect to the condition set
forth in Section 9.1(c), the DIP Agent. If the Plan is
confirmed for fewer than all of the Debtors as provided
for in Section 5.19 of the Plan, only the conditions ap-
plicable to the Debtor or Debtors for which the Plan is
confirmed must be satisfied or waived for the Effective
Date to occur.

(b) The stay of the Confirmation Order pursuant
to Bankruptcy Rule 3020(e) shall be deemed waived
by and upon the entry of the Confirmation Order, and
the Confirmation Order shall take effect immediately
upon its entry.

9.4. Efffect of Failure of a Condition.

If the conditions listed in Section 9.1 of the Plan
are not satisfied or waived in accordance with Section
9.2 of the Plan on or before the first Business Day that
is more than sixty (60) days after the date on which
the Confirmation Order is entered or by such later
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date as set forth by the Debtors in a notice filed with
the Bankruptcy Court prior to the expiration of such
period, the Plan shall be null and void in all respects
and nothing contained in the Plan or the Disclosure
Statement shall (a) constitute a waiver or release of
any Claims by or against or any Interests in the Debt-
ors, (b) prejudice in any manner the rights of any En-
tity, or (c) constitute an admission, acknowledgement,
offer, or undertaking by the Debtors, any of the Con-
senting Creditors, the PTL Agent, or any other Entity.

ARTICLE X.
EFFECT OF CONFIRMATION OF PLAN.

10.1. Vesting of Assets in the Reorganized Debt-
ors.

Except as otherwise provided herein, including,
without limitation with regards to the Class 6B Trust
Assets, which shall not vest in the Reorganized Debt-
ors, or in any agreement, instrument, or other docu-
ments incorporated into the Plan (including with re-
spect to the transactions contemplated by the Restruc-
turing Transactions Exhibit), on the Effective Date,
pursuant to section 1141(b) and (c) of the Bankruptcy
Code, all property in each Debtor’s Estate, all Causes
of Action, and any property acquired by any of the
Debtors under the Plan shall vest in each respective
Reorganized Debtor, free and clear of all Liens,
Claims, charges, or other encumbrances unless ex-
pressly provided otherwise by the Plan or Confirma-
tion Order. In addition, all rights, benefits, and pro-
tections provided to any of the Creditors’ Committee,
Debtors or their Estates pursuant to the Plan, the
Plan Supplement, or the Confirmation Order includ-
ing, but not limited to, the release, exculpation, and
injunction provisions provided in Article X of the Plan,
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shall vest in each respective Reorganized Debtor un-
less expressly provided otherwise by the Plan or the
Confirmation Order. On and after the Effective Date,
except as otherwise provided herein, each Reor-
ganized Debtor may operate its business and may use,
acquire, or dispose of property and pursue, compro-
mise or settle any Claims, Interests, Causes of Action
(except for Class 6B Causes of Action) without super-
vision or approval by the Bankruptcy Court and free
of any restrictions of the Bankruptcy Code or Bank-
ruptcy Rules. Without limiting the foregoing, the Re-
organized Debtors may pay the charges that they in-
cur on or after the Effective Date for professional fees,
disbursements, expenses, or related support services
without application to the Bankruptcy Court.

10.2. Binding Effect.

As of the Effective Date, the Plan shall bind all
holders of Claims against and Interests in the Debtors
and their respective successors and assigns, notwith-
standing whether any such holders were (a) Impaired
or Unimpaired under the Plan, (b) deemed to accept
or reject the Plan, (c) failed to vote to accept or reject
the Plan, or (d) voted to reject the Plan.

10.3. Discharge of Claims and Termination of
Interests.

Pursuant to section 1141(d) of the Bankruptcy
Code, and except as otherwise specifically provided in
the Definitive Documents, the Plan or in a contract,
instrument, or other agreement or document executed
pursuant to the Plan, the distributions, rights, and
treatment that are provided in the Plan shall be in
complete satisfaction, discharge, and release, effective
as of the Effective Date, of Claims, Interests, and
Causes of Action of any nature whatsoever, including
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any interest accrued on Claims or Interests from and
after the Petition Date, whether known or unknown,
against, liabilities of, Liens on, obligations of, rights
against, and interests in, the Debtors or any of their
assets or properties, regardless of whether any prop-
erty shall have been distributed or retained pursuant
to the Plan on account of such Claims and Interests,
including demands, liabilities, and Causes of Action
that arose before the Effective Date, any contingent or
non-contingent liability on account of representations
or warranties issued on or before the Effective Date,
and all debts of the kind specified in sections 502(g),
502(h), or 502(i) of the Bankruptcy Code, in each case
whether or not (i) a Proof of Claim based upon such
debt or right is filed or deemed filed pursuant to sec-
tion 501 of the Bankruptcy Code; (i1) a Claim or Inter-
est based upon such debt, right, or Interest is Allowed
pursuant to section 502 of the Bankruptcy Code; or
(iii) the holder of such a Claim or Interest has voted to
accept the Plan. Any default or “event of default” by
the Debtors with respect to any Claim or Interest that
existed immediately before or on account of the filing
of the Chapter 11 Cases shall be deemed cured (and
no longer continuing) as of the Effective Date with re-
spect to a Claim that is Unimpaired by the Plan. The
Confirmation Order shall be a judicial determination
of the discharge of all Claims and Interests subject to
the Effective Date occurring.

10.4. Term of Injunctions or Stays.

Unless otherwise provided herein or in a Final Or-
der of the Bankruptcy Court, all injunctions or stays
arising under or entered during the Chapter 11 Cases
under section 105 or 362 of the Bankruptcy Code, or
otherwise, and in existence on the Confirmation Date,
shall remain in full force and effect until the later of
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the Effective Date and the date indicated in the order
providing for such injunction or stay. For the avoid-
ance of doubt, the Trading Order shall remain enforce-
able beyond the Effective Date. The Trading Order
has no applicability or effect with respect to the trad-
ing of New Common Interests.

10.5. Injunction.

Except as otherwise expressly provided in
the Plan or for distributions required to be paid
or delivered pursuant to the Plan or the Confir-
mation Order, all Entities that have held, hold,
or may hold Claims or Interests that have been
released pursuant to Section 10.6(a) or Section
10.6(b), shall be discharged pursuant to Section
10.3 of the Plan, or are subject to exculpation
pursuant to Section 10.7, and all other parties in
interest are permanently enjoined, from and af-
ter the Effective Date, from taking any of the fol-
lowing actions against, as applicable, the Debt-
ors, the Released Parties, and/or the Exculpated
Parties (to the extent of the exculpation pro-
vided pursuant to Section 10.7 with respect to
the Exculpated Parties): (i) commencing or con-
tinuing in any manner any action or other pro-
ceeding of any kind on account of or in connec-
tion with or with respect to any such Claims or
Interests; (ii) enforcing, attaching, collecting, or
recovering by any manner or means any judg-
ment, award, decree, or order against such En-
tities on account of or in connection with or
with respect to any such Claims or Interests;
(iii) creating, perfecting, or enforcing any Lien
or encumbrance of any kind against such Enti-
ties or the property or the estates of such Enti-
ties on account of or in connection with or with
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respect to any such Claims or Interests; (iv) as-
serting any right of setoff, subrogation, or re-
coupment of any kind against any obligation
due from such Entities or against the property
of such Entities on account of or in connection
with or with respect to any such Claims or In-
terests unless (x) such Entity has timely as-
serted such setoff right either in a filed Proof of
Claim, or in another document filed with the
Bankruptcy Court explicitly preserving such
setoff or that otherwise indicates that such en-
tity asserts, has, or intends to preserve any right
of setoff pursuant to applicable law or other-
wise or (y) such right to setoff arises under a
postpetition agreement with the Debtors or (i)
an executory contract or (ii) an unexpired lease,
in the case of (i) and (ii), that has been assumed
by the Debtors as of the Effective Date; and (v)
commencing or continuing in any manner any
action or other proceeding of any kind on ac-
count of or in connection with or with respect
to any such Claims or Interests released, settled,
and/or treated, entitled to a distribution, or can-
celled pursuant to the Plan; provided that such
persons who have held, hold, or may hold
Claims against, or Interests in, a Debtor, a Reor-
ganized Debtor, or an Estate shall not be pre-
cluded from exercising their rights and reme-
dies, or obtaining the benefits, solely pursuant
to and consistent with the terms of the Plan.

Subject in all respects to Section 11.1, no en-
tity or person may commence or pursue a Claim
or Cause of Action of any kind against any Re-
leased Party or Exculpated Party that arose or
arises from, in whole or in part, the Chapter 11
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Cases, the Debtors, the governance, manage-
ment, transactions, ownership, or operation of
the Debtors, the purchase, sale or rescission of
any security of the Debtors or the Reorganized
Debtors, the DIP Facility, the Restructuring
Support Agreement, the Definitive Documents,
the Non-PTL Term Loan Agreement, the PTL
Credit Agreement, the Intercreditor Agree-
ments, the Exchange Agreement, the 2020
Transaction, and any and all related agree-
ments, instruments, and/or other documents
(including, without limitation, any and all re-
lated agreements, instruments, and/or other
documents to the 2020 Transaction), the formu-
lation, preparation, dissemination, solicitation,
negotiation, entry into, or filing of the Plan (in-
cluding the Plan Supplement), the Disclosure
Statement, the Restructuring Support Agree-
ment, the Adversary Proceeding, the Prepeti-
tion Adversary Actions, or any Restructuring
Transaction, Creditors’ Committee Global Set-
tlement, contract, instrument, release, or other
agreement or document (including any legal
opinion requested by any Entity regarding any
transaction, contract instrument, document, or
other agreement contemplated by the Plan or
the reliance by any Released Party on the Plan
or Confirmation Order in lieu of such legal opin-
ion) created or entered into in connection with
the Restructuring Support Agreement, the Plan,
the Plan Supplement, the Disclosure Statement,
the Exit ABL Facility, the New Term Loan, Cred-
itors’ Committee Global Settlement, the Chap-
ter 11 Cases, the pursuit of confirmation and
consummation of the Plan, the administration
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and implementation of the Plan or Confirma-
tion Order, including the issuance or distribu-
tion of securities pursuant to the Plan, or the
distribution of property under the Plan, or any
other agreement, act or omission, transaction,
event, or other occurrence taking place on or
before the Effective Date related or relating to
the foregoing without the Bankruptcy Court (i)
first determining, after notice and a hearing,
that such Claim or Cause of Action represents a
claim of willful misconduct, fraud or gross neg-
ligence against a Released Party or Exculpated
Party and (ii) specifically authorizing such En-
tity or Person to bring such Claim or Cause of
Action against any such Released Party or Ex-
culpated Party. The Bankruptcy Court shall
have sole and exclusive jurisdiction to deter-
mine whether a Claim or Cause of Action is col-
orable and, only to the extent legally permissi-
ble and as provided for in Section 11.1, shall
have jurisdiction to adjudicate the underlying
colorable Claim or Cause of Action.

10.6. Releases.
(a) Releases by the Debtors.

Notwithstanding anything contained in the
Plan to the contrary, as of the Effective Date,
pursuant to section 1123(b) of the Bankruptcy
Code, for good and valuable consideration, the
adequacy of which is hereby confirmed, includ-
ing the obligations of the Debtors under the
Plan and the contributions of the Released Par-
ties to facilitate and implement the Plan, except
(i) for the right to enforce the Plan or any right
or obligation arising under the Definitive Docu-
ments that remain in effect or become effective



297a

after the Effective Date or (ii) as otherwise pro-
vided in the Plan or in the Confirmation Order,
on and after the Effective Date, the Released
Parties are deemed conclusively, absolutely, un-
conditionally and irrevocably, released and dis-
charged by the Debtors, the Reorganized Debt-
ors, and the Estates from any and all Claims, ob-
ligations, rights, suits, damages, Causes of Ac-
tion, remedies, and liabilities whatsoever, in-
cluding any derivative claims, asserted or as-
sertable on behalf of the Debtors, whether
known or unknown, foreseen or unforeseen, ex-
isting or hereinafter arising, in law, equity, or
otherwise, that the Debtors, the Reorganized
Debtors, the Estates, or their Affiliates would
have been legally entitled to assert in their own
right (whether individually or collectively) or
on behalf of the holder of any Claim or Interest
or other Person, based on or relating to, or in
any manner arising from, in whole or in part,
the Chapter 11 Cases, the Debtors, the govern-
ance, management, transactions, ownership, or
operation of the Debtors, the purchase, sale or
rescission of any security of the Debtors or the
Reorganized Debtors, the DIP Facility, the Re-
structuring Support Agreement, the Definitive
Documents, the Non-PTL Term Loan Agree-
ment, the PTL Credit Agreement, the Intercred-
itor Agreements, the Exchange Agreement, the
2020 Transaction, and any and all related agree-
ments, instruments, and/or other documents
(including, without limitation, any and all re-
lated agreements, instruments, and/or other
documents to the 2020 Transaction), the formu-
lation, preparation, dissemination, solicitation,
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negotiation, entry into, or filing of the Plan (in-
cluding the Plan Supplement), the Disclosure
Statement, the Restructuring Support Agree-
ment, the Adversary Proceeding, the Prepeti-
tion Adversary Actions, or any Restructuring
Transaction, contract, instrument, release, or
other agreement or document (including any le-
gal opinion requested by any Entity regarding
any transaction, contract instrument, docu-
ment, or other agreement contemplated by the
Plan or the reliance by any Released Party on
the Plan or Confirmation Order in lieu of such
legal opinion) created or entered into in connec-
tion with the Restructuring Support Agree-
ment, the Plan, the Plan Supplement, the Disclo-
sure Statement, the Exit ABL Facility, the New
Term Loan, the Chapter 11 Cases, the pursuit of
confirmation and consummation of the Plan,
the administration and implementation of the
Plan or Confirmation Order, including the issu-
ance or distribution of securities pursuant to
the Plan, or the distribution of property under
the Plan, or any other agreement, act or omis-
sion, transaction, event, or other occurrence
taking place on or before the Effective Date.
Notwithstanding anything to the contrary in
the foregoing, the releases set forth in this Sec-
tion 10.6(a) (i) shall only be applicable to the
maximum extent permitted by law; (ii) shall not
be construed as (a) releasing any Released
Party from Claims or Causes of Action arising
from an act or omission that is judicially deter-
mined by a Final Order to have constituted ac-
tual fraud (provided that actual fraud shall not
exempt from the scope of these Debtor releases
any Claims or Causes of Action arising under
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sections 544 or 548 of the Bankruptcy Code or
state laws governing fraudulent or otherwise
avoidable transfers or conveyances), willful
misconduct, or gross negligence, or (b) releasing
any post-Effective Date obligations of any party
or Entity under the Plan, the Confirmation Or-
der, any Restructuring Transaction, any Defini-
tive Document, or any document, instrument, or
agreement (including those set forth in the Plan
Supplement) executed to implement the Plan.

(b) Releases by Holders of Claims and Inter-
ests.

Notwithstanding anything contained in the
Plan to the contrary, as of the Effective Date, for
good and valuable consideration, the adequacy
of which is hereby confirmed, except (i) for the
right to enforce the Plan or any right or obliga-
tion arising under the Definitive Documents
that remain in effect or become effective after
the Effective Date or (ii) as otherwise provided
in the Plan or in the Confirmation Order, to the
fullest extent permissible under applicable law,
as such law may be extended or integrated after
the Effective Date, each Releasing Party, shall
be deemed to have conclusively, absolutely, un-
conditionally, irrevocably, and forever, re-
leased, and discharged the Debtors, the Reor-
ganized Debtors, and the Released Parties from
any and all Claims, obligations, rights, suits,
damages, Causes of Action, remedies, and liabil-
ities whatsoever, including any derivative
Claims or Causes of Action asserted or that may
be asserted on behalf of the Debtors or their Es-
tates, that such Entity would have been legally
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entitled to assert in their own right (whether in-
dividually or collectively) or on behalf of the
holder of any Claim or Interest, whether known
or unknown, foreseen or unforeseen, existing or
hereinafter arising, in law, equity, or otherwise,
based on or relating to, or in any manner arising
from, in whole or in part, any act or omission,
transaction, agreement, event, or other occur-
rence taking place on or before the Effective
Date, including any Claims or Causes of Action
based on or relating to, or in any manner arising
from, in whole or in part, the Chapter 11 Cases,
the Debtors, the governance, management,
transactions, ownership, or operation of the
Debtors, the purchase, sale or rescission of any
security of the Debtors or the Reorganized
Debtors, the DIP Facility, the Restructuring
Support Agreement, the Definitive Documents,
the Non-PTL Term Loan Agreement, the PTL
Credit Agreement, the Intercreditor Agree-
ments, the Exchange Agreement, the 2020
Transaction, and any and all related agree-
ments, instruments, and/or other documents
(including, without limitation, any and all re-
lated agreements, instruments, and/or other
documents to the 2020 Transaction), the formu-
lation, preparation, dissemination, solicitation,
negotiation, entry into, or filing of the Plan (in-
cluding the Plan Supplement), the Disclosure
Statement, the Restructuring Support Agree-
ment, the Adversary Proceeding, the Prepeti-
tion Adversary Actions, or any Restructuring
Transaction, contract, instrument, release, or
other agreement or document (including any le-
gal opinion requested by any Entity regarding
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any transaction, contract instrument, docu-
ment, or other agreement contemplated by the
Plan or the reliance by any Released Party on
the Plan or Confirmation Order in lieu of such
legal opinion) created or entered into in connec-
tion with the Restructuring Support Agree-
ment, the Plan, the Plan Supplement, the Disclo-
sure Statement, the Exit ABL Facility, the New
Term Loan, the Chapter 11 Cases, the pursuit of
confirmation and consummation of the Plan,
the administration and implementation of the
Plan or Confirmation Order, including the issu-
ance or distribution of securities pursuant to
the Plan, or the distribution of property under
the Plan, or any other agreement, act or omis-
sion, transaction, event, or other occurrence
taking place on or before the Effective Date.
Notwithstanding anything to the contrary in
the foregoing, the releases set forth in this Sec-
tion 10.6(b) (i) shall only be applicable to the
maximum extent permitted by law; (ii) shall not
be construed as (a) releasing any Released
Party from Claims or Causes of Action arising
from an act or omission that is judicially deter-
mined by a Final Order to have constituted ac-
tual fraud (provided that actual fraud shall not
exempt from the scope of these third-party re-
leases any Claims or Causes of Action arising
under sections 544 or 548 of the Bankruptcy
Code or state laws governing fraudulent or oth-
erwise avoidable transfers or conveyances),
willful misconduct, or gross negligence, or (b)
releasing any post-Effective Date obligations of
any party or Entity under the Plan, any Restruc-
turing Transaction, any Definitive Document,
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or any document, instrument, or agreement (in-
cluding those set forth in the Plan Supplement)
executed to implement the Plan.

10.7. Exculpation.

Except as otherwise specifically provided in
the Plan, no Exculpated Party shall have or in-
cur liability for, and each Exculpated Party is
hereby released and exculpated from, any
Cause of Action for any claim related to any act
or omission in connection with, relating to, or
arising out, in whole or in part, from the Peti-
tion Date through the Effective Date, of the
Chapter 11 Cases, the Debtors, the governance,
management, transactions, ownership, or oper-
ation of the Debtors, the purchase, sale or re-
scission of any security of the Debtors or the Re-
organized Debtors, the DIP Facility, the Re-
structuring Support Agreement, the Definitive
Documents, and related agreements, instru-
ments, or other documents, the formulation,
preparation, dissemination, solicitation, negoti-
ation, entry into, or filing of the Plan (including
the Plan Supplement), the Disclosure State-
ment, the Restructuring Support Agreement,
the Adversary Proceeding, the Prepetition Ad-
versary Actions, or any Restructuring Transac-
tion, contract, instrument, release, or other
agreement or document (including any legal
opinion requested by any Entity regarding any
transaction, contract instrument, document, or
other agreement contemplated by the Plan or
the reliance by any Released Party on the Plan
or Confirmation Order in lieu of such legal opin-
ion) created or entered into in connection with
the Restructuring Support Agreement, the Plan,
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the Plan Supplement, the Disclosure Statement,
the Exit ABL Facility, the New Term Loan, the
Chapter 11 Cases, the pursuit of confirmation
and consummation of the Plan, the administra-
tion and implementation of the Plan or Confir-
mation Order, including the issuance or distri-
bution of securities pursuant to the Plan, or the
distribution of property under the Plan, or any
other related agreement, except for Claims or
Causes of Action arising from an act or omission
that is judicially determined in a Final Order to
have constituted actual fraud, willful miscon-
duct, or gross negligence, but in all respects,
such Exculpated Parties shall be entitled to rea-
sonably rely upon the advice of counsel with re-
spect to their duties and responsibilities. The
Exculpated Parties have, and upon completion
of the Plan, shall be deemed to have, partici-
pated in good faith and in compliance with all
applicable laws with regard to the solicitation
and distribution of, consideration pursuant to
the Plan and, therefore, are not, and on account
of such distributions shall not be, liable at any
time for the violation of any applicable law,
rule, or regulation governing the solicitation of
acceptances or rejections of the Plan or such
distributions made pursuant to the Plan. Not-
withstanding anything to the contrary in the
foregoing, the exculpations set forth in this Sec-
tion 10.7 (i) shall only be applicable to the maxi-
mum extent permitted by law; and (ii) shall not
be construed as (a) exculpating any Exculpated
Party from Claims or Causes of Action arising
from an act or omission that is judicially deter-
mined by a Final Order to have constituted ac-
tual fraud (provided that actual fraud shall not
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exempt from the scope of these exculpations any
Claims or Causes of Action arising under sec-
tions 544 or 548 of the Bankruptcy Code or state
laws governing fraudulent or otherwise avoida-
ble transfers or conveyances), willful miscon-
duct, or gross negligence, or (b) exculpating any
post-Effective Date obligations of any party or
Entity under the Plan, any Restructuring Trans-
action, any Definitive Document, or any docu-
ment, instrument, or agreement (including
those set forth in the Plan Supplement) exe-
cuted to implement the Plan.

10.8. Retention of Causes of Action/Transfer of
Causes of Action and Reservation of
Rights.

In accordance with section 1123(b) of the Bank-
ruptcy Code, but subject in all respects to this Article
X, the Reorganized Debtors or the Class 6B Trust (in
connection with the pursuit of Class 6B Causes of Ac-
tion transferred to the Class 6B Trust pursuant to this
Plan or objections to Other General Unsecured
Claims), as applicable, shall have, retain, reserve and
be entitled to assert, and may enforce all rights to
commence and pursue, as appropriate, any and all
claims or Causes of Action, whether arising before or
after the Petition Date, including any actions specifi-
cally enumerated in the Schedule of Retained Causes
of Action, and such rights to commence, prosecute, or
settle such Causes of Action shall be preserved not-
withstanding the occurrence of the Effective Date.
The Debtors, the Reorganized Debtors or the
Class 6B Trust, as applicable, expressly reserve
all rights to prosecute any and all Causes of Ac-
tion against any Entity not released pursuant to
the Plan.
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10.9. Ipso Facto and Similar Provisions Ineffec-
tive.

Any term of any prepetition policy, prepetition
contract, or other prepetition obligation applicable to
a Debtor shall be void and of no further force or effect
with respect to any Debtor to the extent that such pol-
icy, contract, or other obligation is conditioned on, cre-
ates an obligation of the Debtor as a result of, or gives
rise to a right of any entity based on any of the follow-
ing: (a) the insolvency or financial condition of a
Debtor; (b) the commencement of the Chapter 11
Cases; (c) the confirmation or consummation of the
Plan, including any change of control that shall occur
as a result of such consummation; or (d) the restruc-
turing.

10.10. Solicitation of Plan.

As of and subject to the occurrence of the Confir-
mation Date: (a) the Debtors shall be deemed to have
solicited acceptances of the Plan in good faith and in
compliance with the applicable provisions of the
Bankruptcy Code, including without limitation, sec-
tions 1125(a) and (e) of the Bankruptcy Code, and any
applicable non-bankruptcy law, rule, or regulation
governing the adequacy of disclosure in connection
with such solicitation and (b) the Debtors and each of
their respective directors, officers, employees, Affili-
ates, agents, financial advisors, investment bankers,
professionals, accountants, and attorneys shall be
deemed to have participated in good faith and in com-
pliance with the applicable provisions of the Bank-
ruptcy Code in the offer and issuance of any securities
under the Plan, and therefore are not, and on account
of such offer, issuance, and solicitation will not be, li-
able at any time for any violation of any applicable
law, rule, or regulation governing the solicitation of
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acceptances or rejections of the Plan or the offer and
issuance of any securities under the Plan.

10.11. Corporate and Limited Liability Com-
pany Action.

Upon the Effective Date, all actions contemplated
by the Plan, subject to the applicable Consenting
Creditor Consent Rights, shall be deemed authorized
and approved in all respects, including (a) the as-
sumption of all employee compensation and Employee
Arrangements of the Debtors as provided herein, (b)
the selection of the managers, directors, and officers
for the Reorganized Debtors, (c) the distribution of the
New Common Interests, (d) the entry into the Exit
ABL Facility Credit Agreement, Class 6B Trust
Agreement, and the New Term Loan Credit Facility
Agreement, (e) the approval of the Restructuring Sup-
port Agreement, and (f) all other actions contemplated
by the Plan (whether to occur before, on, or after the
Effective Date), in each case in accordance with and
subject to the terms hereof and the Restructuring
Support Agreement. All matters provided for in the
Plan involving the corporate or limited liability com-
pany structure of the Debtors or the Reorganized
Debtors, and any corporate or limited liability com-
pany action required by the Debtors or the Reor-
ganized Debtors in connection with the Plan shall be
deemed to have occurred and shall be in effect, with-
out any requirement of further action by the Security
holders, directors, managers, or officers of the Debtors
or the Reorganized Debtors. On or (as applicable) be-
fore the Effective Date, the appropriate officers of the
Debtors or the Reorganized Debtors, as applicable,
shall be authorized and directed to issue, execute, and
deliver the agreements, documents, securities, and in-
struments contemplated by the Plan (or necessary or



307a

desirable to effect the transactions contemplated by
the Plan) in the name of and on behalf of the Reor-
ganized Debtors, including, but not limited to, (w) the
New Corporate Governance Documents, (x) the Exit
ABL Facility Credit Agreement, (y) the New Term
Loan Credit Facility Agreement, and (z) any and all
other agreements, documents, securities, and instru-
ments relating to the foregoing. The authorizations
and approvals contemplated by this Section 10.11
shall be effective notwithstanding any requirements
under non-bankruptcy law.

ARTICLE XI.
RETENTION OF JURISDICTION.

11.1. Retention of Jurisdiction.

On and after the Effective Date, the Bankruptcy
Court shall retain jurisdiction over all matters arising
in, arising under, and related to the Chapter 11 Cases
for, among other things, the following purposes:

(a) to hear and determine motions and/or appli-
cations for the assumption, assumption and assign-
ment, or rejection of executory contracts or unexpired
leases, including Cure Disputes, and the allowance,
classification, priority, compromise, estimation, or
payment of Claims resulting therefrom;

(b) to determine any motion, adversary proceed-
ing (including, without limitation, in connection with
or related to the Adversary Proceeding and/or the
Prepetition Adversary Actions), proceeding, applica-
tion, contested matter, and/or other litigated matter
pending on or commenced after the Confirmation
Date, including, without limitation, any proceeding,
application, contested matter, and/or other litigated
matter related to or in connection with the Adversary
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Proceeding, the Prepetition Adversary Actions, the
PTL Credit Agreement, the Exchange Agreement, the
Intercreditor Agreements, and/or the 2020 Transac-
tion or the res judicata, estoppel, preclusive, or other
similar effect on any claims of any nature in connec-
tion with or related to the Adversary Proceeding, the
Prepetition Adversary Actions, the PTL Credit Agree-
ment, the Exchange Agreement, the Intercreditor
Agreements, and/or the 2020 Transaction, including,
without limitation, any action intended to provide de-
claratory or other relief as to the application (includ-
ing as an affirmative defense) of res judicata, estoppel,
any preclusion doctrine, or any other similar doctrine
as to any matters in connection with or related to the
Adversary Proceeding, the Prepetition Adversary Ac-
tions, the PTL Credit Agreement, the Exchange
Agreement, the Intercreditor Agreements, and/or the
2020 Transaction;

(c) to ensure that distributions to holders of Al-
lowed Claims are accomplished as provided for in the
Plan and Confirmation Order and to adjudicate any
and all disputes arising from or relating to distribu-
tions under the Plan,;

(d) to consider the allowance, classification, pri-
ority, compromise, estimation, or payment of any
Claim;

(e) to enter, implement or enforce such orders as
may be appropriate in the event the Confirmation Or-
der is for any reason stayed, reversed, revoked, modi-
fied, or vacated;

(f) to issue injunctions, enter and implement
other orders, and take such other actions as may be
necessary or appropriate to restrain interference by
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any Entity with the consummation, implementation,
or enforcement of the Plan, the Confirmation Order,
or any other order of the Bankruptcy Court;

(g) tohear and determine any application to mod-
ify the Plan in accordance with section 1127 of the
Bankruptcy Code, to remedy any defect or omission or
reconcile any inconsistency in the Plan, or any order
of the Bankruptcy Court, including the Confirmation
Order, in such a manner as may be necessary to carry
out the purposes and effects thereof;

(h) to hear and determine all Professional Fee
Claims;

(i) to hear and determine disputes arising in con-
nection with the interpretation, implementation, or
enforcement of the Plan, the Plan Supplement, or the
Confirmation Order or any agreement, instrument, or
other document governing or relating to any of the
foregoing;

(j) to take any action and issue such orders as
may be necessary to construe, interpret, enforce, im-
plement, execute, and consummate the Plan;

(k) to determine such other matters and for such
other purposes as may be provided in the Confirma-
tion Order;

(1) to hear and determine matters concerning
state, local, and federal taxes in accordance with sec-
tions 346, 505, and 1146 of the Bankruptcy Code (in-
cluding any requests for expedited determinations un-
der section 505(b) of the Bankruptcy Code);

(m) to hear, adjudicate, decide, or resolve any and
all matters related to Article X of the Plan, including,



310a

without limitation, the releases, discharge, exculpa-
tions, and injunctions issued thereunder;

(n) to resolve disputes concerning Disputed
Claims or the administration thereof;

(o) to hear and determine any other matters re-
lated hereto and not inconsistent with the Bankruptcy
Code and title 28 of the United States Code;

(p) to enter a final decree closing the Chapter 11
Cases;

(q) to recover all assets of the Debtors and prop-
erty of the Debtors’ Estates, wherever located; and

(r) to hear and determine any rights, Claims, or
Causes of Action held by or accruing to the Debtors or
Class 6B Trust pursuant to the Bankruptcy Code or
pursuant to any federal statute or legal theory.

11.2. Courts of Competent Jurisdiction .

If the Bankruptcy Court abstains from exercising,
or declines to exercise, jurisdiction or is otherwise
without jurisdiction over any matter arising out of the
Plan, such abstention, refusal, or failure of jurisdic-
tion shall have no effect upon and shall not control,
prohibit, or limit the exercise of jurisdiction by any
other court having competent jurisdiction with re-
spect to such matter.

ARTICLE XII.
MISCELLANEOUS PROVISIONS.

12.1. Payment of Statutory Fees.

All fees due and payable pursuant to 28 U.S.C.
§ 1930(a) prior to the Effective Date shall be paid by
the Debtors in full in Cash on the Effective Date,
which shall include any fees payable on account of the
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transfer of the Class 6B Trust Assets to the Class 6B
Trust. The Debtors shall file all monthly operating re-
ports through the Effective Date. On and after the Ef-
fective Date, the Reorganized Debtors or any Disburs-
ing Agent shall pay any and all such fees in full in
Cash when due and payable, and shall file with the
Bankruptcy Court quarterly reports in a form reason-
ably acceptable to the U.S. Trustee. Each Debtor shall
remain obligated to pay quarterly fees to the U.S.
Trustee until the earliest of that particular Debtor’s
case being closed, dismissed, or converted to a case un-
der chapter 7 of the Bankruptcy Code. Notwithstand-
ing anything to the contrary herein, the U.S. Trustee
shall not be required to file a Proof of Claim or any
other request for payment of quarterly fees.

12.2. Substantial Consummation of the Plan.

On the Effective Date, the Plan shall be deemed
to be substantially consummated under sections 1101
and 1127(b) of the Bankruptcy Code.

12.3. Request for Expedited Determination of
Taxes.

The Debtors and the Reorganized Debtors shall
have the right to request an expedited determination
under section 505(b) of the Bankruptcy Code with re-
spect to tax returns filed, or to be filed, for any and all
taxable periods ending after the Petition Date
through the Effective Date.

12.4. Exemption from Certain Transfer Taxes.

Pursuant to section 1146 of the Bankruptcy Code,
(a) the issuance, transfer or exchange of any securi-
ties, instruments or documents, (b) the creation, filing
or recording of any Lien, mortgage, deed of trust, or
other security interest, (c) the making, assignment,
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filing or recording of any lease or sublease or the mak-
ing or delivery of any deed, bill of sale, assignment or
other instrument of transfer under, pursuant to, in
furtherance of, or in connection with the Plan, includ-
ing, without limitation, any deeds, bills of sale, or as-
signments executed in connection with any of the
transactions contemplated under the Plan or the rein-
vesting, transfer, or sale of any real or personal prop-
erty of the Debtors pursuant to, in implementation of
or as contemplated in the Plan and Restructuring
Transactions Exhibit (whether to one or more of the
Reorganized Debtors or otherwise), (d) the grant of
collateral under the New Term Loan Credit Facility
Agreement, and (e) the issuance, renewal, modifica-
tion, or securing of indebtedness by such means, and
the making, delivery or recording of any deed or other
instrument of transfer under, in furtherance of, or in
connection with, the Plan, including, without limita-
tion, the Confirmation Order, shall constitute a
“transfer under a plan” within the purview of section
1146 of the Bankruptcy Code and shall not be subject
to or taxed under any law imposing any document re-
cording tax, stamp tax, conveyance fee, or other simi-
lar tax, mortgage tax, real estate transfer tax, mort-
gage recording tax, Uniform Commercial Code filing
or recording fee, regulatory filing or recording fee,
sales tax, use tax, or other similar tax or governmen-
tal assessment. Consistent with the foregoing, each
recorder of deeds or similar official for any county,
city, or governmental unit in which any instrument
hereunder is to be recorded shall, pursuant to the
Confirmation Order, be ordered and directed to accept
such instrument without requiring the payment of
any filing fees, documentary stamp tax, deed stamps,
stamp tax, transfer tax, intangible tax, or similar tax.
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12.5. Amendments.

(a) Plan Modifications. Subject to the applicable
consent rights of the Requisite Consenting Creditors
and the Consenting Equity Holders as set forth in the
Restructuring Support Agreement, and in consulta-
tion with the Creditors’ Committee, the Plan may be
amended, modified, or supplemented by the Debtors
in the manner provided for by section 1127 of the
Bankruptcy Code or as otherwise permitted by law
without additional disclosure pursuant to section
1125 of the Bankruptcy Code; provided, that any mod-
ifications or amendments to this Plan that materially
adversely affect the treatment of the DIP Agent, DIP
Lenders, Exit ABL Facility Agent, and/or Exit ABL
Facility Lenders shall require the consent of the DIP
Agent, DIP Lenders, Exit ABL Facility Agent, and/or
Exit ABL Facility Lenders, as applicable.

(b) Other Amendments. Subject to the consent
rights of the Requisite Consenting Creditors and the
Consenting Equity Holders as set forth in the Restruc-
turing Support Agreement, and in consultation with
the Creditors’ Committee, before the Effective Date,
the Debtors may make appropriate technical adjust-
ments and modifications to the Plan and the docu-
ments contained in the Plan Supplement without fur-
ther order or approval of the Bankruptcy Court.

12.6. Effectuating Documents and Further
Transactions.

Each of the officers of the Reorganized Debtors is
authorized, in accordance with his or her authority
under the resolutions of the applicable board of direc-
tors or managers, to execute, deliver, file, or record
such contracts, instruments, releases, indentures, and
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other agreements or documents and take such actions
as may be necessary or appropriate to effectuate and
further evidence the terms and conditions of the Plan.

12.7. Revocation or Withdrawal of the Plan.

The Debtors reserve the right to revoke or with-
draw the Plan prior to the Effective Date as to any or
all of the Debtors with the consent of the Requisite
Consenting Creditors; provided, however, that the
Debtors may revoke or withdraw the Plan without
such consent in the exercise of the Debtors’ fiduciary
duty or as otherwise permitted under the Restructur-
ing Support Agreement. If, with respect to a Debtor,
the Plan has been revoked or withdrawn prior to the
Effective Date, or if confirmation or the occurrence of
the Effective Date as to such Debtor does not occur on
the Effective Date, then, with respect to such Debtor:
(a) the Plan shall be null and void in all respects; (b)
any settlement or compromise embodied in the Plan
(including the fixing or limiting to an amount any
Claim or Interest or Class of Claims or Interests), as-
sumption of executory contracts or unexpired leases
affected by the Plan, and any document or agreement
executed pursuant to the Plan shall be deemed null
and void; and (c) nothing contained in the Plan shall
(i) constitute a waiver or release of any Claim by or
against, or any Interest in, such Debtor or any other
Entity; (ii) prejudice in any manner the rights of such
Debtor or any other Entity; or (iii) constitute an ad-
mission of any sort by any Debtor, any of the Consent-
ing Creditors, the PTL Agent, or any other Entity.

12.8. Severability of Plan Provisions.

If, before the entry of the Confirmation Order, any
term or provision of the Plan is held by the Bank-
ruptcy Court to be invalid, void, or unenforceable, the
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Bankruptcy Court, at the request of the Debtors, shall
have the power to alter and interpret such term or
provision to make it valid or enforceable to the maxi-
mum extent practicable, consistent with the original
purpose of the term or provision held to be invalid,
void, or unenforceable, and such term or provision
shall then be applicable as altered or interpreted. Not-
withstanding any such holding, alteration, or inter-
pretation, the remainder of the terms and provisions
of the Plan will remain in full force and effect and will
in no way be affected, impaired or invalidated by such
holding, alteration, or interpretation. The Confirma-
tion Order shall constitute a judicial determination
and shall provide that each term and provision of the
Plan, as it may have been altered or interpreted in ac-
cordance with the foregoing, is (a) valid and enforcea-
ble pursuant to its terms, (b) integral to the Plan and
may not be deleted or modified without the consent of
the Debtors or the Reorganized Debtors (as the case
may be), and (¢) nonseverable and mutually depend-
ent.

12.9. Governing Law.

Except to the extent that the Bankruptcy Code or
other federal law is applicable, or to the extent an ex-
hibit hereto or a schedule in the Plan Supplement or
a Definitive Document provides otherwise, the rights,
duties, and obligations arising under the Plan shall be
governed by, and construed and enforced in accord-
ance with, the laws of the State of New York, without
giving effect to the principles of conflict of laws
thereof.

12.10. Time.

In computing any period of time prescribed or al-
lowed by the Plan, unless otherwise set forth herein
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or determined by the Bankruptcy Court, the provi-
sions of Bankruptcy Rule 9006 shall apply.

12.11. Dates of Actions to Implement the Plan.

In the event that any payment or act under the
Plan is required to be made or performed on a date
that is on a Business Day, then the making of such
payment or the performance of such act may be com-
pleted on or as soon as reasonably practicable after
the next succeeding Business Day, but shall be
deemed to have been completed as of the required
date.

12.12. Immediate Binding Effect.

Notwithstanding Bankruptcy Rules 3020(e),
6004(h), 7062, or otherwise, upon the occurrence of
the Effective Date, the terms of the Plan and Plan
Supplement shall be immediately effective and en-
forceable and deemed binding upon and inure to the
benefit of the Debtors, the holders of Claims and In-
terests, the Released Parties, and each of their respec-
tive successors and assigns, including, without limita-
tion, the Reorganized Debtors.

12.13. Deemed Acts.

Subject to and conditioned on the occurrence of
the Effective Date, whenever an act or event is ex-
pressed under the Plan to have been deemed done or
to have occurred, it shall be deemed to have been done
or to have occurred without any further act by any
party, by virtue of the Plan and the Confirmation Or-
der.

12.14. Successor and Assigns.

The rights, benefits, and obligations of any Entity
named or referred to in the Plan shall be binding on,
and shall inure to the benefit of any heir, executor,
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administrator, successor, or permitted assign, if any,
of each Entity.

12.15. Entire Agreement.

On the Effective Date, the Plan, the Plan Supple-
ment, and the Confirmation Order shall supersede all
previous and contemporaneous negotiations, prom-
ises, covenants, agreements, understandings, and
representations on such subjects, all of which have be-
come merged and integrated into the Plan.

12.16. Exhibits to Plan.

All exhibits, schedules, supplements, and appen-
dices to the Plan (including the Plan Supplement) are
incorporated into and are a part of the Plan as if set
forth in full herein.

12.17. Dissolution of Creditors’ Committee.

On the Effective Date, any official committees ap-
pointed in the Chapter 11 Cases, including the Credi-
tors’ Committee, shall dissolve; provided that follow-
ing the Effective Date, any such committees, includ-
ing the Creditors’ Committee, shall continue in exist-
ence solely for the purposes of (i) filing and prosecut-
ing applications for allowance of Professional Fee
Claims and (ii) seeking removal of the committee as a
party in interest in any proceeding on appeal. Upon
the dissolution of any official committees appointed in
the Chapter 11 Cases, including the Creditors’ Com-
mittee, such committee members and their respective
Professionals shall cease to have any duty, obligation,
or role arising from or related to the Chapter 11 Cases
and shall be released and discharged from all rights
and duties from or related to the Chapter 11 Cases;
provided, that for the avoidance of doubt, any Claims
or Causes of Action asserted by the Creditors’ Com-
mittee, whether direct or derivative (including any
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Claims seeking declaratory judgments) shall be with-
drawn with prejudice and/or vest in the Debtors’ Es-
tates, to be immediately fully and indefensibly re-
leased in accordance with Section 10.6 of the Plan.

12.18. Notices.

All notices, requests, and demands to or upon the
Debtors to be effective shall be in writing (including
by electronic transmission) and, unless otherwise ex-
pressly provided herein, shall be deemed to have been
duly given or made when actually delivered or ad-
dressed as follows:

&k ock

After the Effective Date, the Debtors have author-
ity to send a notice to Entities providing that, to con-
tinue to receive documents pursuant to Bankruptcy
Rule 2002, they must file a renewed request to receive
documents pursuant to Bankruptcy Rule 2002. After
the Effective Date, the Debtors are authorized to limit
the list of Entities receiving documents pursuant to
Bankruptcy Rule 2002 to those Entities who have filed
such renewed requests.

Dated: May 23, 2023
Houston, Texas

Respectfully submitted,
By: /s John Linker
Name: John Linker

Title: Chief Financial Officer, Treasurer
and Assistant Secretary

On behalf of Serta Simmons Bedding, LLC
and each of its Debtor affiliates
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EXHIBIT A
GUC Recovery Allocation Table

The following is a preliminary allocation of value
amongst Debtor entities, as determined by the Debt-
ors in consultation with the Requisite Consenting
Creditors and the Creditors’ Committee, with respect
to the Class 6B Cash Contribution and is set forth for
purposes of disbursements to holders of Allowed
Other General Unsecured Claims against the Debtors
in accordance with Section 4.7(b) of the Plan and the
terms of the Creditors’ Committee Global Settlement;
provided that, such recoveries may be reallocated by
the Debtors, in their reasonable business judgement,
in consultation with the Requisite Consenting Credi-
tors and the Creditors’ Committee, to recalibrate for,
among other things, the Claims asserted against the
Debtors’ Estates after the occurrence of the General
Bar Date (as defined in Docket No. 104) and changes
to Claim amounts through the Claims reconciliation
process pursuant to Section 8.2 of the Plan. This allo-
cation may be reallocated by the Class 6B Trust, act-
ing by and through the Class 6B Trustee, with the con-
sent of the Reorganized Debtors, in their reasonable
business judgment, and the reasonable consent of the
Requisite Consenting Creditors (if such reallocation
occurs prior to the Effective Date), or upon further or-
der of the Bankruptcy Court, to recalibrate for, among
other things, (i) the amount of Allowed Other General
Unsecured Claims against each Debtor as determined
in accordance with the reconciliation and objection
process provided for in the Plan, (ii) the amount and
purpose of Class 6B Trust Expenses, and (iii) any re-
coveries by the Class 6B Trust on account of Class 6B
Causes of Action.
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Class 6B Cash
Debtor Contribution

Allocation
Dawn Intermediate, LL.C $0
(6123)
Serta Simmons Bedding,
LLC (1874) 93,104,959
Serta International $0
Holdco, LL.C (6101)
National Bedding
Company L.L.C. (0695) $1,978,080
SSB Manufacturing
Company (5743) $492,157
The Simmons
Manufacturing Co., LLC $8,309
(0960)
Dreamwell, Ltd. (2419) $0
SSB Hospitality, LLC $0
(2016)
SSB Logistics, LLC (6691) $1,017
Simmons Bedding
Company, LLC (2552) $20,306
Tuft & Needle, LLC (6215) $145,172
Tomorrow Sleep LLC $0
(0678)

SSB Retail, LLC (9245)

$0
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World of Sleep Outlets,
LLC (0957)

$0

Total

$5,750,000
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APPENDIX F

STATUTORY PROVISIONS INVOLVED

11 U.S.C. § 1127. Modification of plan

(a) The proponent of a plan may modify such plan
at any time before confirmation, but may not modify
such plan so that such plan as modified fails to meet
the requirements of sections 1122 and 1123 of this ti-
tle. After the proponent of a plan files a modification
of such plan with the court, the plan as modified be-
comes the plan.

(b) The proponent of a plan or the reorganized
debtor may modify such plan at any time after confir-
mation of such plan and before substantial consum-
mation of such plan, but may not modify such plan so
that such plan as modified fails to meet the require-
ments of sections 1122 and 1123 of this title. Such
plan as modified under this subsection becomes the
plan only if circumstances warrant such modification
and the court, after notice and a hearing, confirms
such plan as modified, under section 1129 of this title.

(c) The proponent of a modification shall comply
with section 1125 of this title with respect to the plan
as modified.

(d) Any holder of a claim or interest that has ac-
cepted or rejected a plan is deemed to have accepted
or rejected, as the case may be, such plan as modified,
unless, within the time fixed by the court, such holder
changes such holder’s previous acceptance or rejec-
tion.

(e) Ifthe debtor is an individual, the plan may be
modified at any time after confirmation of the plan but
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before the completion of payments under the plan,
whether or not the plan has been substantially con-
summated, upon request of the debtor, the trustee,
the United States trustee, or the holder of an allowed
unsecured claim, to—

(1) increase or reduce the amount of pay-
ments on claims of a particular class provided for
by the plan;

(2) extend or reduce the time period for such
payments; or

(3) alter the amount of the distribution to a
creditor whose claim is provided for by the plan to
the extent necessary to take account of any pay-
ment of such claim made other than under the
plan.

(f)(1) Sections 1121 through 1128 and the require-
ments of section 1129 apply to any modification under
subsection (e).

(2) The plan, as modified, shall become the plan
only after there has been disclosure under section
1125 as the court may direct, notice and a hearing,
and such modification is approved.
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11 U.S.C. § 1129. Confirmation of plan

(a) The court shall confirm a plan only if all of the
following requirements are met:

(1) The plan complies with the applicable
provisions of this title.

(2) The proponent of the plan complies with
the applicable provisions of this title.

(8) The plan has been proposed in good faith
and not by any means forbidden by law.

(4) Any payment made or to be made by the
proponent, by the debtor, or by a person issuing
securities or acquiring property under the plan,
for services or for costs and expenses in or in con-
nection with the case, or in connection with the
plan and incident to the case, has been approved
by, or is subject to the approval of, the court as
reasonable.

(5)(A)(1) The proponent of the plan has dis-
closed the identity and affiliations of any individ-
ual proposed to serve, after confirmation of the
plan, as a director, officer, or voting trustee of the
debtor, an affiliate of the debtor participating in a
joint plan with the debtor, or a successor to the
debtor under the plan; and

(i1) the appointment to, or continuance in,
such office of such individual, is consistent with
the interests of creditors and equity security hold-
ers and with public policy; and

(B) the proponent of the plan has disclosed
the identity of any insider that will be employed
or retained by the reorganized debtor, and the na-
ture of any compensation for such insider.
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(6) Any governmental regulatory commis-
sion with jurisdiction, after confirmation of the
plan, over the rates of the debtor has approved
any rate change provided for in the plan, or such
rate change is expressly conditioned on such ap-
proval.

(7) With respect to each impaired class of
claims or interests—

(A) each holder of a claim or interest of
such class—

(i) has accepted the plan; or

(i1) will receive or retain under the
plan on account of such claim or interest
property of a value, as of the effective date
of the plan, that is not less than the
amount that such holder would so receive
or retain if the debtor were liquidated un-
der chapter 7 of this title on such date; or

(B) if section 1111(b)(2) of this title ap-
plies to the claims of such class, each holder
of a claim of such class will receive or retain
under the plan on account of such claim prop-
erty of a value, as of the effective date of the
plan, that is not less than the value of such
holder’s interest in the estate’s interest in the
property that secures such claims.

(8) With respect to each class of claims or in-
terests—

(A) such class has accepted the plan; or

(B) such class is not impaired under the
plan.



326a

(9) Except to the extent that the holder of a
particular claim has agreed to a different treat-
ment of such claim, the plan provides that—

(A) with respect to a claim of a kind spec-
ified in section 507(a)(2) or 507(a)(3) of this ti-
tle, on the effective date of the plan, the holder
of such claim will receive on account of such
claim cash equal to the allowed amount of
such claim;

(B) with respect to a class of claims of a
kind specified in section 507(a)(1), 507(a)(4),
507(a)(5), 507(a)(6), or 507(a)(7) of this title,
each holder of a claim of such class will re-
ceive—

(1) if such class has accepted the
plan, deferred cash payments of a value,
as of the effective date of the plan, equal
to the allowed amount of such claim; or

(i1) if such class has not accepted the
plan, cash on the effective date of the plan
equal to the allowed amount of such
claim,;

(C) with respect to a claim of a kind spec-
ified in section 507(a)(8) of this title, the
holder of such claim will receive on account of
such claim regular installment payments in
cash—

(1) of a total value, as of the effective
date of the plan, equal to the allowed
amount of such claim;

(i1) over a period ending not later
than 5 years after the date of the order for
relief under section 301, 302, or 303; and
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(ii1) in a manner not less favorable
than the most favored nonpriority unse-
cured claim provided for by the plan
(other than cash payments made to a
class of creditors under section 1122(b));
and

(D) with respect to a secured claim which
would otherwise meet the description of an
unsecured claim of a governmental unit un-
der section 507(a)(8), but for the secured sta-
tus of that claim, the holder of that claim will
receive on account of that claim, cash pay-
ments, in the same manner and over the same
period, as prescribed in subparagraph (C).

(10)If a class of claims is impaired under the
plan, at least one class of claims that is impaired
under the plan has accepted the plan, determined
without including any acceptance of the plan by
any insider.

(11)Confirmation of the plan is not likely to
be followed by the liquidation, or the need for fur-
ther financial reorganization, of the debtor or any
successor to the debtor under the plan, unless
such liquidation or reorganization is proposed in
the plan.

(12)All fees payable under section 1930 of ti-
tle 28, as determined by the court at the hearing
on confirmation of the plan, have been paid or the
plan provides for the payment of all such fees on
the effective date of the plan.

(13)The plan provides for the continuation af-
ter its effective date of payment of all retiree ben-
efits, as that term is defined in section 1114 of this
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title, at the level established pursuant to subsec-
tion (e)(1)(B) or (g) of section 1114 of this title, at
any time prior to confirmation of the plan, for the
duration of the period the debtor has obligated it-
self to provide such benefits.

(14)If the debtor is required by a judicial or
administrative order, or by statute, to pay a do-
mestic support obligation, the debtor has paid all
amounts payable under such order or such statute
for such obligation that first become payable after
the date of the filing of the petition.

(15)In a case in which the debtor is an indi-
vidual and in which the holder of an allowed un-
secured claim objects to the confirmation of the
plan—

(A) the value, as of the effective date of
the plan, of the property to be distributed un-
der the plan on account of such claim is not
less than the amount of such claim; or

(B) the value of the property to be distrib-
uted under the plan is not less than the pro-
jected disposable income of the debtor (as de-
fined in section 1325(b)(2)) to be received dur-
ing the 5-year period beginning on the date
that the first payment is due under the plan,
or during the period for which the plan pro-
vides payments, whichever is longer.

(16)All transfers of property under the plan
shall be made in accordance with any applicable
provisions of nonbankruptcy law that govern the
transfer of property by a corporation or trust that
is not a moneyed, business, or commercial corpo-
ration or trust.
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(b)(1) Notwithstanding section 510(a) of this title,
if all of the applicable requirements of subsection (a)
of this section other than paragraph (8) are met with
respect to a plan, the court, on request of the propo-
nent of the plan, shall confirm the plan notwithstand-
ing the requirements of such paragraph if the plan
does not discriminate unfairly, and is fair and equita-
ble, with respect to each class of claims or interests
that is impaired under, and has not accepted, the
plan.

(2) For the purpose of this subsection, the condi-
tion that a plan be fair and equitable with respect to
a class includes the following requirements:

(A) With respect to a class of secured claims,
the plan provides—

(1)(I) that the holders of such claims re-
tain the liens securing such claims, whether
the property subject to such liens is retained
by the debtor or transferred to another entity,
to the extent of the allowed amount of such
claims; and

(IT) that each holder of a claim of such
class receive on account of such claim deferred
cash payments totaling at least the allowed
amount of such claim, of a value, as of the ef-
fective date of the plan, of at least the value of
such holder’s interest in the estate’s interest
in such property;

(i1) for the sale, subject to section 363(k)
of this title, of any property that is subject to
the liens securing such claims, free and clear
of such liens, with such liens to attach to the
proceeds of such sale, and the treatment of
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such liens on proceeds under clause (i) or (iii)
of this subparagraph; or

(iii) for the realization by such holders of
the indubitable equivalent of such claims.

(B) With respect to a class of unsecured
claims—

(i) the plan provides that each holder of
a claim of such class receive or retain on ac-
count of such claim property of a value, as of
the effective date of the plan, equal to the al-
lowed amount of such claim; or

(i1) the holder of any claim or interest
that is junior to the claims of such class will
not receive or retain under the plan on ac-
count of such junior claim or interest any
property, except that in a case in which the
debtor is an individual, the debtor may retain
property included in the estate under section
1115, subject to the requirements of subsec-
tion (a)(14) of this section.

(C) With respect to a class of interests—

(i) the plan provides that each holder of
an interest of such class receive or retain on
account of such interest property of a value,
as of the effective date of the plan, equal to the
greatest of the allowed amount of any fixed
liquidation preference to which such holder is
entitled, any fixed redemption price to which
such holder is entitled, or the value of such
interest; or
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(i1) the holder of any interest that is jun-
ior to the interests of such class will not re-
ceive or retain under the plan on account of
such junior interest any property.

(c) Notwithstanding subsections (a) and (b) of
this section and except as provided in section 1127(b)
of this title, the court may confirm only one plan, un-
less the order of confirmation in the case has been re-
voked under section 1144 of this title. If the require-
ments of subsections (a) and (b) of this section are met
with respect to more than one plan, the court shall
consider the preferences of creditors and equity secu-
rity holders in determining which plan to confirm.

(d) Notwithstanding any other provision of this
section, on request of a party in interest that is a gov-
ernmental unit, the court may not confirm a plan if
the principal purpose of the plan is the avoidance of
taxes or the avoidance of the application of section 5
of the Securities Act of 1933. In any hearing under
this subsection, the governmental unit has the burden
of proof on the issue of avoidance.

(e) In a small business case, the court shall con-
firm a plan that complies with the applicable provi-
sions of this title and that is filed in accordance with
section 1121(e) not later than 45 days after the plan is
filed unless the time for confirmation is extended in
accordance with section 1121(e)(3).



